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I. INTRODUCTION

This Court granted a request of the Washington State Department
of Natural Resources ("DNR") to file an amicus curiae brief in this case
under RAP 10.6. DNR's arguments are unpersuasive because its amicus
curiae brief addresses an issue that is neither addressed below nor before
this Court, and the brief provides no new argument or perspective on the

actual issues before this Court.

II. WASHINGTON STATE DNR'S ARGUMENTS IN ITS
AMICUS CURIAE BRIEF DO NOT SUPPORT DENIAL OF
THIS APPEAL

A. DNR's Issues on Appeal Either are Outside the Scope of
This Appeal or Provide No Assistance to the Court

This case began at the administrative level when Clark County
issued notices and orders against Simon's Way, and other property owners,
claiming that the owners must retroactively obtain County permits for a
Class III DNR-permitted forest road. Roth Investments, the predecessor
of Simon's Way, obtained permission from DNR to construct a 1,500-foot-
long forest road to harvest timber from two parcels. One of the parcels,
the Waldal property, has continuing forestry obligations imposed as a

condition attached to a building permit for a house.!

' CP0195.



Simon's Way, and others, filed an appeal challenging the County's
notices and orders. The sole issue in the appeal, then and now, is whether
Clark County regulations apply to Class III DNR-permitted forest roads
even though (1) County regulations exempt such roads; (2) the time to
challenge DNR's permit for construction of the forest road has long
passed; and (3) DNR has not issued a Notice of Conversion to Nonforestry
Use applicable to the forest road.

Yet the appeal issue metamorphosed into something else in the
hearings examiner's decision and in the superior court's decision: the focus
there was on whether DNR actually permitted a forest practice, or a forest
road across forestland. And now DNR seeks, in part, to interject argument
on yet another issue in this case other than the one on appeal.

In its brief, DNR argues two points:

1. The Waldal property converted to a nonforestry use, so Clark
County regulations apply to the forest road; and

2. DNR never had proper forest practices jurisdiction over a road

crossing a pasture, so again Clark County regulations apply.?

2 Amicus Curiae Brief at 1.



The first argument is outside the scope of this appeal, and the
second argument offers nothing that Clark County has not already argued,
and it ignores the finality doctrine applicable to land use decisions.
Accordingly, DNR's arguments provide no assistance to the Court and the
Court should disregard them.

1. The Notice of Conversion Applicable to the Waldal
Property Is Irrelevant to This Appeal.

One of the parcels subject to the DNR-permitted timber harvest is
what is now known as the Waldal property because it is owned by Eric
and Melissa Waldal, acquired in a deed from Roth Investments dated
January 27, 2017.2  Around this time, Mr. Waldal sought a waiver from
the moratorium placed on his property to ensure continuing forestry
obligations in order to build a house.* In a letter dated February 14, 2017,
Clark County approved the waiver with this statement:

A residence building permit may now be
applied for, and issued. (FPA#2928500
Dated 06/07/2014) 6 YR MORATORIUM
is hereby waived. Continuing Forestry

Obligations under RCW 76.09.060, 070, &
390 apply to this County Waiver.’

3 CP0054.
4 CP0195.
S1d.



Roth Investments replanted the Waldal property with Douglas fir
trees at 300 stems per acre.® The continuing forestry obligation imposed
on the Waldal property, even after construction of a house, requires
reforestation and the cultivation of the planted trees.

Simon's Way filed its appeal challenging Clark County's notice and
order related to the forest road on June 14, 2018.7 After that, and
completely unconnected to the forest-road issue on appeal, on
December 11, 2018, DNR issued a Notice of Conversion to a Nonforestry
Use to Roth Investments claiming that the harvested sites—not the forest
road—converted to a nonforestry use.® This notice specifically alleged
that there was clearing, grading, and stump removal on the harvested sites,
and construction of a single-family residence (even though the County
approved the moratorium waiver for the house).® The form allowed DNR
to check the box "Construction or reconstruction of roads to local

government standards (above FP standards)" as a conversion activity, but

8 CP0207.
7CP0109.
8 CP0308.
® CP0309.



DNR left the box unchecked.!® DNR checked boxes for three out of nine
conversion activities, but not the one that alleged conversion of the forest
road.!!

Simon's Way does not contest that DNR issued a Notice of
Conversion applicable to the Waldal property, or that DNR has the
authority to make allegations of conversion in the notice it issued. But
Simon's Way objects to DNR's attempted extrapolation of this fact to the
forest road. DNR had, and has, every opportunity to issue a Notice of
Conversion to the forest road itself by checking the box in the form and
directing it to the appropriate party and has failed to do so. In its briefing,
DNR attempts to minimize the impact of the unchecked box, arguing that
allegations of conversion to any part of the permitted forestry operation
means all the land covered by the permit converted, citing

RCW 76.09.060(3)(b).'? This statute does not state that, and this reading

10 7d. While Roth Investments filed an appeal of the Notice of Conversion to the
Pollution Control Hearings Board, claiming, among other things, that the notice had been
misdirected to it because it no longer owned the Waldal property, Roth Investments did
withdraw the appeal when it realized that the notice had no bearing on it or the issues in
this appeal because the notice did not cover the forest road. See Amicus Curiae Brief at 5
n.3.

11 CP0309.

12 Amicus Curiae Briefat 15 n.14.



of it would render the nine conversion activities listed in the form
meaningless and would violate due process principles of fair notice of
proscribed activities.

The record is clear. There has been no determination that the
forest road converted to a nonforestry use.!> DNR has a process to make
this determination and has failed to follow it. DNR should not be allowed
to seek a conversion determination in this appeal, an issue not decided
below. !

2. DNR Approved a Forest Road Across Forestland in

a Forest Practices Permit, and It Cannot Now
Dispute That.

Despite approving a forest practices permit for a forest road, which
by definition crosses forestland, DNR now argues that it was mistaken,
and that its mistake was jurisdictional: the road crosses a cow pasture, so

it necessarily does not cross forestland.!> Specifically, DNR states that "if

13 Like the County, DNR makes much of the fact that the forest road is paved and is
illuminated, but both have failed to cite any regulation that prohibits these features for a
forest road. Simon's Way has repeatedly pointed out that for decades, while Roth
Investments owned all the White Clover property, the property was already divided into
five-acre parcels zoned Rural-5, allowing both home sites and forestry uses.

!4 DNR admits as much by stating, "Neither the superior court nor the hearings examiner
addressed conversion issues, despite the clear evidence of a conversion in the record."”
Amicus Curiae Brief at 15.

15 Forestland can be used for agricultural purposes too; these are not mutually exclusive
uses. RCW 76.09.020(15) defines "forestland" as "all land which is capable of
supporting a merchantable stand of timber and is not being actively used for a use which

6



the road crossed agricultural lands, DNR's action in approving the road as
an amendment to the forest practices application was beyond its
jurisdictional authority, ultra vires, and void."!®

Simon's Way argued extensively in its briefing before this Court
that it is too late for any party or decision-maker to invalidate a permit that
approved the forest road. Even if the original permit approving the forest
road was in error, controlling case law holds that it is too late to challenge
it.!” There may have been a time for a party to argue that DNR's approval
of the forest road was ultra vires and void, but that time was after DNR

issued the permit and during the appeal period. Now it is too late.'8

1. CONCLUSION

DNR's brief is not helpful to resolve this issues on appeal because
it raises an issue not relevant to this appeal (conversion of the harvested

parcel, not the forest road), and DNR has not raised any new issue or

is incompatible with timber growing." Contrary to DNR's statement in its brief (page
17), the land does not have to be currently forested to be forestland.

16 Amicus Curiae Brief at 16-17.

17 See, e.g., Chelan Cty. v. Nykreim, 146 Wn.2d 904, 52 P.3d 1 (2002). Chelan County's
approval of a boundary line adjustment was unlawful, but the Washington Supreme Court
ruled that it was too late to challenge that decision.

18 RCW 76.09.205 allows any person aggrieved by approval or disapproval of an
application to conduct a forest practice to file an appeal with the Pollution Control
Hearings Board within 30 days of issuance of the decision.



provided a fresh perspective on the definition of "forestland" or the
doctrine on the finality of land use decisions.
Simon's Way respectfully requests that the Court grant its appeal

for the reasons set forth in its briefing.

~
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