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INTRODUCTION

The Thorns purchased a new Forest River Berkshire XL RV
motorhome. The Thorns believed that it was a high-quality vehicle with a
manufacturer’s warranty. Soon after their purchase, however, the Thorns
discovered that the Berkshire was unsafe and defective in many ways. But
Forest River denied their warranty claims, asserting it had cancelled the
Berkshire’s warranty under an undisclosed corporate “policy” of canceling
new vehicle warranties on RVs that remain unsold for two years.

The Thorns filed Consumer Protection Act (CPA) claims in the
Superior Court. At trial, it was undisputed that the Thorns were faultless.
The Thorns proved that the warranty cancellation policy was unfair and
deceptive under the CPA because (a) the Lemon Law requires Forest
River to provide a new motor vehicle manufacturer’s warranty; and (b) the
UCC limits negation of such express warranties. Forest River’s policy
violated these laws, unfairly and deceptively foisting the risk of unsafe,
defective vehicles entirely onto unwitting consumers like the Thorns.

The trial court denied the Thorns’ repeated requests to instruct the
jury regarding the Lemon Law requirements and UCC limitations. The
jury returned a defense verdict. But the trial court granted a new trial,
recognizing its own prejudicial error in failing to instruct the jury on the

Thorns’ well-supported theory of the case. This Court should affirm.



STATEMENT OF THE CASE

A. Forest River unfairly and deceptively canceled its warranty on
the Berkshire RV under its unlawful warranty cancellation
policy before the Thorns purchased it.

As a final stage manufacturer of motorized RVs, Forest River
purchases RV components from hundreds of vendors and assembles them
into motor homes and travel trailers. RP 205, 838, 1024. Forest River
provides a manufacturer’s warranty on all new RVs, and the vendors for
each RV component provide warranties independent of Forest River’s
warranty. RP 502-04, 1024.

Forest River has an internal “warranty-cancellation policy” by
which it cancels its new vehicle warranty on new RVs that dealers do not
sell to a consumer within two years. RP 780-81, 946; CP 458. This
internal policy is not disclosed to consumers or dealers. Forest River’s
policy eliminates its costs associated with resolving claim disputes and
paying for repairs when Forest River asserts that the warranty claim is
attributable to “lot rot™! rather than a defect in workmanship or materials.
RP 800-01, 880-82, 980.

Forest River enforces its warranty cancellation policy regardless of

the RV’s actual condition and makes no attempt to investigate the

! “Lot rot” is the term used in the RV industry to describe defects that allegedly arise in
unsold vehicles due to exposure to the elements, extended periods of non-use, poor
maintenance, and normal degradation of materials. RP 801, 980.
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vehicle’s condition before sending a warranty cancellation notification to
the dealer. RP 1000. In other words, Forest River deems its own RVs
presumptively defective if they are not sold within two years. RP 517, 519,
595. At least 8-12 warranties have been cancelled under this policy in the
past 5 years. RP 981-82, 989, 1394.

The warranty cancellation policy was not posted on Forest River’s
website or otherwise available to consumers or dealers. RP 886. Forest
River does not disclose its warranty cancellation policy to consumers
before they purchase a new Forest River RV. RP 889. Dealers become
aware of the policy only when they receive a letter from Forest River
canceling the warranty. RP 891.

On June 4, 2014, Forest River delivered the new Berkshire XL RV
(hereinafter “the Berkshire”) to Sunset Chevrolet, an authorized RV dealer
for Forest River. RP 715-16; Ex 14. At the time of delivery in 2014, Sunset
recorded numerous “concerns with unit,” including slide outs (i.e.,
expandable living portions) that did not function properly; a misaligned
deadbolt; and dead batteries that would not take a charge. Ex 14.

Approximately two years after Sunset received the Berkshire, it
remained unsold on Sunset’s lot. Ex 22; RP 956. Asserting its warranty
cancellation policy, Forest River attempted to unilaterally cancel the

Berkshire’s warranty in a letter to Sunset:

This letter is written to inform you that as of this date, June 8, 2016
Forest River Inc. will no longer participate in a warranty repair nor

3



offer a warranty on the above mentioned Berkshire motor home.
This coach has been on your premises and out of the control of
Forest River, Inc. since May 29, 2014. After such an extended
period of time it is difficult, if not impossible to distinguish what
one would consider a manufacturing defect from routine
maintenance or lack thereof.

Forest River Inc will however in the interest of good faith
contribution and in support of your dealership, pay the amount of
one thousand five hundred dollars ($1,500) towards the purchase
of an extended warranty service plan in lieu of the warranty for the
above identified unit to be supplied to the consumer purchaser
when sold as a “used, as-is” product. We have enclosed a check for
that amount.

Ex 22; RP 956, 998.2 Sunset received and cashed the $1,500 check, but
corporate personnel (who would understand the significance of Forest
River’s letter) never received or reviewed it. RP 718, 752-755. Forest
River had mailed the check and letter to a retail sales lot, not the corporate
office and not the lot where the Berkshire was offered for sale. RP 752-55,
770. The letter also mis-identified the RV at issue. RP 753-54, 957.

On January 30, 2017, a Sunset staff member looked up the still-
unsold Berkshire in the web-based warranty portal “Dealer Central,”
through which dealers register warranties, process warranty repairs, and
look up customer warranty information. Ex 16; RP 966-70. Forest River

had removed warranty coverage and entered “No Factory Warranty” on

2 The letter did not refer to the approximately 100 other express warranties attached to
various components and systems on the RV, nor did the letter explain how a vehicle
could be sold “used, as-is” while retaining the numerous new motor vehicle and
component part warranties from other manufacturers that had not been canceled. RP 998;
Ex 22.

4



the Berkshire’s Dealer Central page. RP 966, 971-73; Ex 16; Ex 23. Forest
River then claimed that Sunset, in cashing the $1,500 check, had agreed to
sell the new RV “used, as-is,” transferring all safety and defect risk to the

first retail purchaser. See RP 74.

B. The Thorns purchased the new Berkshire believing it was
warranted and later discovered that the RV had unsafe defects
and that Forest River had canceled the warranty.

On March 31, 2017, Plaintiffs William and Darlene Thorn,
accompanied by son Ben Thorn and daughter-in-law Barbara Thorn,
purchased the Berkshire. RP 222, 241, 600-01. The 2015 Berkshire was
advertised and sold as a new vehicle. RP 600-01, 237, 260-61, 771. The
Berkshire, like all new motor vehicles, was sold off the certificate of
origin, and the Thorns were its first titled owners. Ex 3.3

The salesman assured the Thorns that the Berkshire was fully
covered by a Forest River manufacturer’s warranty, which was a condition
of sale (i.e., part of the basis of the bargain) to the Thorns. RP 232, 237,
240, 610. The Thorns reasonably believed the Berkshire would have fewer
defects than a used vehicle and that any issues with the RV would be

covered by a new vehicle warranty. RP 232, 240; 260-62. The warranty

3 Forest River contends that the Berkshire RV was “used.” BA 1, 6. The Berkshire was a
new vehicle and, based on uncontroverted trial evidence, satisfied the definition of “new
vehicle” provided in Instruction 17 (““New motor vehicle’ means any motor vehicle that
(1) is self-propelled and is required to registered and titled under this title, (2) has not
been previously titled to a retail purchaser or lessee, and (3) is not a used vehicle.”) App.
A at CP 468.
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promised by Sunset was consistent with Forest River marketing materials
and its website that advertised a warranty on new vehicles for 12 months
or 12,000 miles, whichever occurred first. Ex 1-2; RP 501. At the time of
delivery, the Thorns filled out a manufacturer’s warranty registration
form. Ex 6; RP 238-40, 636-38.

Almost immediately after the Thorns took possession of the
Berkshire, they discovered numerous persistent defects, many of which
had existed when Forest River delivered the vehicle to Sunset in 2014.4
Compare Ex 14 with RP 225, 263-65, 563-64, 602. The tail lights
intermittently failed; the steps into and out of the vehicle spontaneously
loosened and fell to the ground; the batteries died every three days, so the
Thorns could not start the Berkshire or operate its electric-powered
amenities and components; the slide-outs did not function such that the
living space failed to expand; and a broken rocker switch prevented use of
the generator. RP 225, 263-65, 563-64, 602. The Thorns were unable to
use the Berkshire because its substantial defects rendered it unsafe and
unreliable.’ RP 564.

On three separate occasions, the Thorns brought the RV to Sunset

for repairs that the Thorns believed were covered by the Forest River

4 These defects and safety issues were not attributable to the “lot rot” or the vehicle’s age,
given that they were present when the dealer received the Berkshire in 2014. Ex 14; RP
222,225,241, 263-65, 563-64, 600-02.

5 Some of these defects directly or indirectly impacted the self-propelled driving portion
of the vehicle and the chassis, which invokes Lemon Law protection. See RP 558.
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manufacturer’s warranty. RP 266, 604-05, 608-10, 646. In late July 2017,
after the third attempt to diagnose and repair the RV, Sunset disclosed to
the Thorns for the first time that the Berkshire did not have a Forest River
new motor vehicle warranty. RP 606-08, 975. Sunset stated that the
Thorns were responsible for repair costs because they did not have a
warranty and suggested that the Thorns utilize the service contract they
had purchased at the time of sale to cover the repair cost. RP 608-09.

Ben Thorn, on behalf of his parents, called Forest River to ask
whether the vehicle had a Forest River warranty. RP 606-07, 611-13.
Forest River told Ben that “there was no warranty” on the Berkshire and
the warranty “had been canceled and that a check had been written to
Sunset to pay off for the warranty.” RP 612. The Forest River
representative who spoke to Ben Thorn noted that “the coach no longer
had a factory warranty.” Ex 19 (emphasis added); RP 843.

After Ben Thorn confirmed that Forest River refused to honor its
warranty, Sunset offered to pay the deductible on the Thorns’ service
contract. RP 583-84. The Thorns were dissatisfied with Sunset’s offer and
no longer trusted Sunset nor Forest River. RP 613-16, 622. The Thorns
told Sunset that they paid for a factory warranty and that is what they
expected. RP 622. In October 2017, the Thorns returned the Berkshire to
Sunset and left the keys. RP 274, 641. Soon after, the Thorns obtained



legal counsel and sent a letter revoking acceptance of the vehicle under

RCW 62A.2.608. Ex 7; RP 832.

C. The Thorns’ CPA action against Forest River arising from the
warranty cancellation policy proceeded to jury trial.

On June 8, 2018, the Thorns filed a superior court CPA action
against both Sunset and Forest River. CP 1-40. The Thorns settled claims
against Sunset before trial.® RP 27, 713. On June 15, 2019, the claim
against Forest River proceeded to an eleven-day jury trial. RP 1-1460.

The Thorns presented testimony from William, Darlene, Ben, and
Barbara Thorn and expert witness Douglas Walsh. RP 216-252, 253-286,
330-362, 493-559, 560-651. In addition to testifying about the harm that
the Berkshire’s defects and the purportedly canceled warranty had on their
family, Darlene, Ben, and Barbara Thorn testified that the family would
not have purchased the Berkshire if they knew that Forest River had
canceled the warranty, nor would they have purchased the RV if Sunset
had complied with Forest River’s request and sold the vehicle used, as-is.
RP 284-285, 353-354, 359, 641, 1353-1355.

Douglas Walsh, a retired former Chief of the Consumer Protection

Division for the Attorney General’s Office and former counsel to the

8 Forest River never brought any crossclaims against Sunset. See CP 41-50. Sunset settled
and was dismissed. CP 211; RP 27, 66. Forest River has raised no issues about Sunset’s
dismissal on appeal. See generally BA. It is final.
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Lemon Law Administration, testified as an expert’ in motor vehicle
consumer issues. RP 494-495. Walsh testified to issues of fact related to
the motor vehicle industry’s practices related to warranties; common
consumer expectations regarding new motor vehicle warranty coverage;
and whether the warranty cancellation letter from Forest River to Sunset
had the “capacity to mislead a substantial number of consumers.” RP 499;
see generally RP 498-559.

Walsh did not testify during direct or cross-examination regarding
the Lemon Law’s requirement that that manufacturers provide a warranty
on new motor vehicles; nor did Walsh testify at any point regarding the
legality of disclaiming or negating an express warranty under the UCC or
any other statute. See generally RP 498-557. Only in response to a jury

question did Walsh briefly testify about the warranty requirement:

THE COURT: ... Is there a legal requirement for a vehicle
manufacturer to offer a warranty; and if so, what is the minimum
warranty time requirement?

THE WITNESS: In the State of Washington there is a requirement
that they offer a warranty on a new motor vehicle. The time limit
that is identified in the law is 12 months and 12,000 miles.

THE COURT: I'm going to rephrase this question just a little bit.
What is the criteria for the Lemon Law to apply?

7 Forest River moved to exclude Walsh’s testimony. RP 456. After extensive voir dire,
the trial court allowed Walsh to testify. RP 406-427, 453. Judge Serko granted Forest
River a week to find their own expert to counter Walsh’s testimony during which the trial
was delayed. RP 291-92, 480. Forest River failed to present their own expert at trial.
Forest River has not assigned error to the admission of Walsh’s testimony, or argued the
point. BA 4, 17-33.

9



THE WITNESS: The Lemon Law, the New Motor Vehicle
Warranties Act, applies to new motor vehicles sold for the first
time at retail in the State of Washington. And it applies to the self-
propelled driving portion of the vehicle and the chassis, and it
applies to other stage manufacturers whose stage work, which
could include the domicile or the components, impact the self-
propelled driving portion of the vehicle. The new motor vehicle
Lemon Law doesn't apply to the domicile portion unless it impacts
the driver's area or the self-propelled chassis of the vehicle.

RP 557-58. Walsh provided no additional testimony before the jury on any

particular law relevant to this appeal.®

D. The trial court repeatedly denied the Thorns’ requested jury
instructions on the Lemon Law warranty requirement and the
UCC limitation on negation of express warranties.
The Thorns repeatedly requested jury instructions® on the Lemon

Law’s requirement that manufacturers provide a 12-month/12,000 mile

warranty and the UCC’s limitations on negation of express warranties.

1. The Thorns’ proposed instructions regarding the Lemon Law
warranty requirement, including Instruction 64: denied.

The Thorns proposed and the trial court declined to give three

substantively similar instructions regarding the Lemon Law warranty

§ Walsh also testified that the National Highway Traffic Safety Administration (NHTSA)
requires motor home manufacturers to report warranty claims to NHTSA as part of an
early warning system to identify and correct safety issues. See RP 530-33; 49 CFR §§
579.22, 579.4. Forest River’s warranty cancellation policy prevents consumers from
filing warranty claims against presumptively defective vehicles, which in turn deprives
NHTSA of crucial information to monitor and regulate vehicle safety.

? The court’s instructions to the jury are contained in App. A. The proposed and rejected
instructions at issue are contained in App. B.

10



requirement: the Thorns’ proposed instructions 35, 47, and 64. App. B at
CP 279, 291, 435.1° The Thorns’ counsel repeatedly argued that an
instruction on the warranty requirement was necessary for them to argue
their case. RP 1150-1152, 1160-62. Regarding Instruction 35, Counsel

argued:

The threshold requirement is that all new manufacturers provide a
warranty for 12 months or 12,000 miles. That’s part of the Lemon
Law scheme. . . . If there had been a warranty on this vehicle, then
my clients could have gone through the Lemon Law arbitration
process and resolved this a long time ago. So it was the wrongful
deprivation of that warranty that precluded them from making the
Lemon Law claim. I don’t think that the defendant should be able
to, by virtue of their wrongful conduct, take their conduct out of
the Lemon Law where it should have rightfully been if they had
not committed the wrongful act. And that on instruction about
12/12 is essential for that.

The essence of the wrongful conduct is the cancellation of that
warranty. You’re rewarding the defendants if you let them take
that wrongful conduct and use it as an argument to defeat
plaintiff’s proposed 35.

19 Instruction 35 stated in relevant part: “A manufacturer’s written warranty shall be at
least one year after the date of the original delivery to the consumer of the vehicle or the
first twelve thousand miles of operation, whichever occurs first.” App. B at CP 279.

Instruction 47 stated in its entirety: “A Washington statute provides that: A
manufacturer’s written warranty must be at least one year after the date of the original
delivery to the consumer of the vehicle or the first twelve thousand miles of operation,
whichever occurs first.” App. B at CP 291.

Instruction 64 stated in its entirety: “The manufacturer’s written warranty shall be at least
one year after the date of the original delivery to the consumer of the vehicle or the first
twelve thousand miles of operation, whichever occurs first.” App. B at CP 435.
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RP 1150-52. Days after the Thorns’ proposed Instructions 35 and 47 were
denied, they offered proposed Instruction 64 and filed a motion to support
the instruction. See RP 1302-1311.

Defense counsel conceded the centrality of the warranty
requirement contained in Plaintiffs’ proposed Instructions 35, 47, and 65
to the Thorns’ claim. RP 1079, 1202, 1294. Nevertheless, the trial court
declined all three proposed instructions. RP 1151, 1175, 1311. However,
the trial court suggested that it agreed with the Thorns’ assertion that
manufacturers must provide a new motor vehicle warranty when it
declined Forest River’s request to argue otherwise in closing argument.
See RP 1174-75.

In direct violation of Judge Serko’s ruling prohibiting Forest River
from arguing that no new vehicle manufacturer’s warranty requirement

existed, defense counsel stated in closing:

Now, one thing you didn’t hear in the jury instructions was an
instruction stating that the law requires all vehicles like this to be
warranted for a minimum of one year and 15,000 (sic) miles or
anything like that. It’s because there is no law that states that. And
if there was, it would be in the jury instructions.

RP 1389.
Following Forest River’s closing argument, the Thorns again

requested proposed Instruction 64, asserting that it was necessary to

correct Forest River’s misstatement in closing that the law does not

12



require a manufacturer’s warranty on new vehicles. RP 1405. Judge Serko
stated that she was “struggling” with whether to offer proposed Instruction
64 and needed to consider it overnight. RP 1406-07.'! Ultimately, Judge

Serko declined, again, to give Instruction 64:

So when I kept thinking about this issue — when I really got down
to the bottom line of this case, I thought; should I be giving
Instruction 64? In my mind, I cannot do that. And the reason I
could not do that is that that would be a direct comment on what
Mr. Nierman said in closing argument and in essence saying to the
jury, he was wrong. And I think that that would unduly prejudice
the defense case.

So I’m going to allow this case to go to the jury. I’'m going to
allow them to deliberate to a verdict if that’s possible. And if the
case is a defense verdict by the jury saying either there was no
violation of the Consumer Protection Act or there was no
proximate cause, | would consider a motion posttrial for a new trial
based on this circumstance.

' Judge Serko also admonished Forest River outside the presence of the jury for
its misconduct in closing arguments, stating, “Counsel doesn’t get to get up and
say definitely there is no law when this has been a pivotal issue in this case and
we’ve been going back and forth, and the Court specifically gave the defense
extra time to try to find an expert to say that very thing.” RP 1408. The trial
court ultimately instructed the jury to disregard Forest River’s improper
statement, saying, “During closing, the defense commented that Washington law
does not require all new motor vehicles to be sold with a manufacturer's
warranty. This statement by counsel was improper and you are instructed to
disregard it.” RP at 1433; App. A at CP 474.

In granting the new trial, the trial court was clear that the error underlying her
order was her own and opposing counsel’s misconduct was “cured with a
curative instruction.” RP 1476. Nevertheless, the curative instruction establishes
that the trial court agreed that Washington law requires a manufacturer’s
warranty on new motor vehicles.
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RP 1423-24. The Thorns objected to this ruling. RP 1425.

2. The Thorns’ proposed Instruction 43, regarding limitation on
negating express warranties under RCW 62A.2-316(1): denied.
The Thorns’ proposed Instruction 43 contained the UCC’s
limitation on exclusion of express warranties under RCW 62A.2-316(1).
App. B at CP 287."2
The trial court denied Instruction 43, regarding the UCC, because
it was confusing. RP 1171-72 (“I would dare a group of 12 people, lay

people, to interpret that. That is very confusing.”)

E. The jury returned a defense verdict and the trial court granted
the Thorns’ new trial motion based on the trial court’s
erroneous denial of proposed Instructions 64 and 43.

During deliberations, the jury asked, “Is Forest River required to
provide a warranty to the first titled owner for new vehicles regardless of

age of vehicle under Washington law[?]” CP 445. The court responded,

“Please refer to your notes and jury instructions.” CP 445.

12 Instruction 43 states: “Words or conduct relevant to the creation of an express warranty
and words or conduct tending to negate or limit warranty shall be construed wherever
reasonable as consistent with each other; but negation or limitation is inoperative to the
extent that such construction is unreasonable.” CP at 287.

RCW 62A.2-316(1) states: “Words or conduct relevant to the creation of an express
warranty and words or conduct tending to negate or limit warranty shall be construed
wherever reasonable as consistent with each other; but subject to the provisions of this
Article on parol or extrinsic evidence (RCW 62A.2-202) negation or limitation is
inoperative to the extent that such construction is unrcasonable.”
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The jury returned a defense verdict. RP 1455; CP 475. The Thorns
filed a motion for a new trial under CR 59. CP 299-328.

The central basis of the new trial motion was that the Court’s
failure to grant the Thorns’ instructions regarding the Lemon Law
warranty requirement and UCC limitation on disclaiming express
warranties “prevented the plaintiffs from arguing their theory of the case
to the jury—that Forest River clearly violated Washington law by 