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I. INTRODUCTION 

Calvin Johnson, a career firefighter, was suffering from heart 

problems. He filed an application to reopen his prior claim that had been 

allowed as a presumptive occupational disease under RCW 51.32.185. In his 

reopening claim, the Department had denied his application to reopen on the 

basis of causation. The purpose of the presrnnptive disease statute is to 

relieve the firefighter of the unique problems of proving causation. See 

Spivey v. City of Bellevue, 187 Wash. 2d 716, 741-42, 389 P.3d 504 (2017). 

Calvin Johnson appealed the Departments' denial order to the Board. 

At the Board, the Department made concerted efforts to blame Calvin 

Johnson's heart problem on a non-occupational preexisting condition and 

claimed that his heart problem was not experienced within the time-frames 

(72 hours and 24 hours) set forth in the presumptive disease statute to qualify 

as a presumptive occupational disease and was not within the presumption of 

occupational disease - i.e. a defense based on causation. 

Calvin Johnson prevailed at the Board and his reopening claim was 

allowed. The Proposed Decision & Order was adopted by the Board, was not 

appealed and is the final order. This final order allowed Calvin Johnson's 

reopening claim for benefits. 

Calvin Johnson is entitled to recover reasonable attorney fees and 
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costs of the appeal to the Board (and now the Court), under RCW 

5 l.32.185(9)(a) and (b ). 

RCW 51.32.185(9)(a) states that "When adetennination involving the 

presumption established in this section is appealed to the board of industrial 

insurance appeals and the final decision allows the claim for benefits, the 

board of industrial insurance appeals shall order that all reasonable costs of 

the appeal, including attorney fees and witness fees, be paid to the firefighter 

[ ... ] by the opposing party." 

The Department has appealed the Superior Court's order awarding 

Calvin Johnson reasonable attorney fees and costs. 

Calvin Johnson appealed a detennination involving the presnmption 

and the final decision allowed his reopening claim for benefits. This tracks 

directly with the fee provision of the presumptive disease statute. 

The Department's desired outcome is based on injecting language into 

the presumptive disease statute that does not exist and construing the statute 

narrowly (so narrowly as to distort it). 

The Superior Court chose not to defyRCW 51.12.010 and decades of 

Supreme Court decisions affirming the mandate that court shall construe tl1e 

IIA liberally, with all doubts to be resolved in favor of the injured worker. 
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II. ISSUES 

Should the trial comi's order awarding FF Johnson reasonable 
attorney fees and costs of his appeal on his reopening claim, under 
RCW 521.32.185, be affinned where this case tracks the fee 
provision ofRCW 51.32.185(9)(a) because it was an appeal to the 
Board from a determination involving the presmnption and the 
final decision allowed the claim for benefits? YES. 

III. STATEMENT OF FACTS 

Calvin Johnson, a career firefighter, suffered a heart problem 

occurring on April 15, 2015. CP 21. Firefighter Johnson ("FF Johnson") 

was pulling fire hoses off of a firetruck. CP 21. Fellow firefighter Michael 

O'Neil observed FF Johnson's pale pallor. CP 21. FF Johnson left the 

firehouse. id. He was tired, worn out, huffing and puffing. CP 21. He could 

not catch his breath and he stated getting a pain in his right shonlder. CP 21. 

The pain becmne so excruciating that he went to Saint Anthony's Hospital. 

id. A stent was placed in his heart on April 16, 2015. CP 22. 

Five days later, FF Johnson filed an application for benefits. CP 22. 

For FF Johnson, there exists a prima facie presumption that any heart 

problems, experienced within seventy-two hours of exposure to smoke, 

fumes, or toxic substances, or experienced within twenty-four hours of 

strenuous physical exertion due to firefighting activities are occupational 

diseases under RCW 51.08.140. See RCW 51.32.185. 

The Department allowed the claim as an occupational disease under 
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the presumptive occupational disease statute RCW 51.32.185. CF 21. 

After claim closure, FF Johnson returned to work in a light-duty 

capacity, but continued to feel a vague dull ache in his back, quicker 

shortness of breath with exercise and the consistent hallmark of his heart 

problem: pain at the right shoulder blade. CF 22. FF Johnson presented 

with symptoms of shoulder pain consistent with the objective findings of a 

positive angiogram, positive enzymes indicating further heart damage, 

episodes ofischemia, rupture of plaque and stenting in February, 2016. CF 

25. He testified that the cath lab identified a failure in a graft and the need 

for two additional stents in February, 2016. CF 22. 

On December 13, 2016, FF Johnson filed an Application to Reopen 

Claim. CF 162. The Department admits to denying reopening based on a 

determination that the objective worsening was"[ u]nrelated to the condition 

for which the claim was allowed, by order dated December 21, 2016." -i.e. 

based on causation. [Bold added]. CF 162. FF Johnson protested that order. 

The Department not only denied FF Johnson's Application to Reopen 

based on causation, but after the protest, the Department requested a medical 

review by a cardiologist, to detennine whether there was worsening in his 

previously allowed heart condition, and if so, whether it was related to the 

April 15, 2015 myocardial infarction. CF 161-162. 

4 



Based in part on the opinion of the Department's medical reviewer, 

the Department affinned its denial of FF Johnson's Application to Reopen 

Claim. CP 163. 

FF Johnson had to appeal to the Board and litigate against the 

Department to obtain allowance ofhis reopening claim for a worsening ofhis 

presumptive occupational disease. 

At the Board, the Department opposed FF Johnson's reopening claim 

on the basis of causation. The Department blamed his heart condition on 

preexisting atherosclerosis, not his occupation - - i.e on causation. See 

Certified Appeal Board Record page 255 (entire brief at App A hereto). 

The Proposed Decision & Order was later adopted by the Board, and 

therefore will be referred to as the Board's Decision & Order. CP 27. 

The central issue in FF Johnson's reopening claim was proximate 

cause of his heart condition. 

The only reason that FF Johnson's reopening claim was on appeal to 

the Board was because the Department denied his application based on 

causation. "[ ... ] RCW 51.32.160(1) allows a claim to be reopened for 

aggravation of[ ... ] an occupationally-related condition." [Bold added]. 

Eastwood v. Dep't of Labor & Indus., 152 Wash. App. 652, 657, 219 P.3d 

711 (2009). 
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In its Decision & Order, the Board states: "Whether a heart condition 

resulting from employment activities which give rise to a need for surgery is 

an aggravation of an occupational disease for which prior claims were filed, 

or a new occupational disease, is a question of proximate cause." CP 22 

The Board also noted that "[T]he Department seeks to limit the 

allowance to a myocardial infarction and then deny as not proximately caused 

by a myocardial infarction, based on the testimony of Dr. Robert G. 

Thompson." CP 23. 

After a full hearing on the merits, FF Johnson prevailed at the Board 

and his reopening claim was allowed. The Board determined that the 

Department's order (affirming denial of the Application to Reopen) was 

incorrect and is reversed. CP 25. 

The Board's Decision & Order states: "This matter is remanded to the 

Department of Labor and Industries to grant the application to reopen the 

claim." CP 25. 

FF Johnson won claim allowance on appeal to the Board in a case that 

involved the statutory presumption of occupational disease. 

After prevailing at the Board on his reopening claim, FF Johnson 

moved to recover attorney fees and costs, as is his right under RCW 

51.32.185(9)(a). CP 32-43. After the Board denied FF Johnson's motion 
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(CP 5-6), FF Johnson appealed that decision to the Superior Court. CP 1-3. 

In the Superior Court FF Johnson filed a motion for summary 

judgment. CP 8-14. FF Johnson properly identified that the claim in this 

matter was the claim to allow benefits to a firefighter by reopening his closed 

RCW 51.32.185 presumptive occupational heart problem claim. CP 11. 

FF Johnson correctly pointed out in his reply brief on his MSJ in the 

Superior Court that "[T]he outcome of this matter is that Plaintiffs request 

to re-open his RCW 51.32.185 presumptive occupational heart problem 

[ claim] has been allowed, under RCW 51.32.185. The Plaintiff will now be 

able to receive medical treatment and other benefits, up to and including 

pension and line of duty death benefits for his heart problem. None of those 

benefits would confer unless the claim had been allowed. This claim has 

been allowed for benefits and the Board's decision has become final." [bold 

in original]. CP 178. 

The Superior Court granted FF Johnson's motion for summary 

judgment. CP 185-189. The Department now appeals the Superior Court's 

order. The Superior Court's order is rooted in the Supreme Court's opinion 

in the presumptive occupational disease case Spivey v. City of Bellevue, id., 

well-settled precedent to interpret the IIA liberally with all doubts in favor of 

the injured worker, and the presumptive occupational disease statute itself, 
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RCW 51.32.185. 

The superior court was correct: "When obligated to constrne the 

statute liberally in favor of the worker, this court disagrees with the 

Department's analysis that an application to reopen a claim does not entitle 

a worker to receive attorney fees and costs incurred while pursuing reopening 

of the claim. This strict interpretation of the law would prevent workers with 

aggravated injuries the opportunity for adequate legal representation, and 

thereby, as was the case here, deny the worker entitled benefits and diminish 

his compensation. The plaintiff is entitled to attorney fees and costs under 

the appeal." Superior Court's Order, at CF 188. 

IV. LEGAL ANALYSIS 

The standard of review on appeal of a summary judgment order is de 

novo. Castro v. Stanwood Sch. Dist. No. 401, 151 Wash. 2d 221,224, 86 

P .3d 1166 (2004). Interpretation of a statute is a matter oflaw subject to de 

novo review. id. Here, because there is no genuine issue of material fact and 

FF Johnson is entitled to judgment as matter oflaw, summary judgment was 

proper. Weaver v. City of Everett, 450 P.3d 177, 181 (2019). 

The Department argues that FF Johnson is not entitled to attorney fees 

and costs under RCW 51.32.185(9)(a) - - despite prevailing (after appeal and 

a full hearing at the Board) in reopening his presumptive occupational disease 
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claim. The crux of the Department's argument is two-fold: (1) The 

Department argues that FF Johnson's reopening claim did not "involve" the 

presumption of occupational disease in RCW 51.32.185, and (2) The 

Department argues that the presumptive disease statute's language of"final 

decision allows the claim for benefits" only applies to initial claims and not 

reopening claims. 

This argument fails. First, it is inconsistent with the facts. The 

presumption in RCW 51.32.185 was at the center of this reopening claim. 

Second, the only way to arrive at the Department's position is to contort the 

presumptive disease statute and violate of the long-established mandate to 

construe the IIA liberally, with all doubts in favor of the injured worker. 

The trial court got it right: "When obligated to construe the statute 

liberally in favor of the worker, this court disagrees with the Departments's 

analysis that an application to reopen a claim does not entitle a worker to 

recovery attorney fees and costs incurred while pursuing reopening of the 

claim. This strict interpretation of the law would prevent workers with 

aggravated injuries the opportunity for adequate legal representation, and 

thereby, as was the case here, deny the worker entitled benefits and diminish 

his compensation." CF 188. 

9 



A. The Department's denial of FF Johnson's 
application to reopen his RCW 51.32.185 
presumptive occupational disease claim involved 
the presumption in RCW 51.32.185, and that 
determination was appealed to the Board. 
Attorney fees under RCW 51.32.185(9) apply. 

In this reopening claim, a determination "involving" the presumption 

was appealed to the Board, and the final decision allowed the claim for 

benefits. This case tracks directly with the fee section of the presumptive 

disease statute - RCW 51.32.185(9). 

The Department defines involve as meamng "to relate closely: 

CONNECT." App. Br. 16. That definition supports the affirmation of the 

Superior Court's order. Using that definition, RCW 51.32.185(9)(a) would 

read: "When a determination relating closely to the presumption established 

in this section is appealed to the board ofindustrial insurance appeals and the 

final decision allows the claim for benefits, the board of industrial insurance 

appeals shall order that all reasonable costs of the appeal, including attorney 

fees and witness fees, be paid to the firefighter[ ... ] by the opposing party." 

The presumption of occupational disease in RCW 51.32.185 was a 

centerpiece of this reopening claim. At the Board, FF Johnson filed a motion 

for summary judgment seeking among other relief allowance of his 

application to reopen. Certified Appeal Board Record page 285-293 and 

Appendix B hereto. The presumption in RCW 51.32.185 was central to that 
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motion. id. The Department filed an opposition brief. Certified Appeal 

Board Record, pages 250-262, and App. A hereto. The Department's 

opposition revolved around its argument that FF Johnson's heart condition 

was non-occupational. id. 

The Department's defense was that FF Johnson's heart condition in 

his reopening claim was from preexisting atherosclerosis - and was not 

experienced within the time-frames (72 hours and 24 hours) set forth in 

the presumptive disease statute to qualify as a presumptive occupational 

disease. See Certified Appeal Board Record page 255 (entire brief at App 

A hereto). The Department's opposition to the Motion for Summary 

Judgment at the Board states in pertinent part: 

The presumption of occupational disease applies to heart 
conditions "experienced within seventy-two hours of 
exposure to smoke, fumes, or toxic substances, or 
experienced within twenty-four hours of strenuous physical 
exertion due to firefighting activities." RCW 
51.32.185(l)(b ). Mr. Johnson's heart condition that occurred 
within these conditions was a myocardial infarction, which is 
what the Department allowed. His preexisting 
atherosclerosis does not fall within the conditions of the 
statute, as it is a process that takes place over many years, 
and is not just experienced within 72 hours of exposure to 
smoke fumes or toxic substances, or experienced within 
twenty-four hours of strenuous physical exertion due to 
firefighting activities." 

[bold added]. id. 

The Department argued to the Board that FF Johnson's heart 
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condition on reopening was "experienced outside of employment as a 

firefighter" [bold added] and was "beyond the specific timelines included 

in RCW 51.32.185(l)(b )" [bold added] and was a worsening of preexisting 

coronary disease, unrelated to the myocardial infarction, and was not within 

the presumption of occupational disease. See Certified Appeal Board 

Record pages 253, 257-258, (entire brief at App A hereto). 

The presumption is not limited to myocardial infarction, but applies 

to "any heart problems". Even the Board invoked the presumptive 

occupational disease statute, and concluded in its Decision & Order that 

"[T]the preponderance of the evidence was persuasive that Mr. Johnson's 

condition was a heart problem within the meaning of RCW 51.32.185 

that worsened or became aggravated between January 21, 2016 and May 26, 

2017, within the meaning ofRCW 51.32.160." [bold added]. CP 21. 

The Department's interpretation of the prestUnptive disease statute is 

employer-skewed and inconsistent with the legislature's purpose of that 

statute. The Court shall adopt the interpretation which best advances the 

legislative purpose. See LaCoursiere v. Camwest Dev., Inc., 181 Wash. 2d 

734, 742, 339 P.3d 963 (2014) ("Ultimately, in resolving a question of 

statutory construction, this cotUi will adopt the interpretation which best 

advances the legislative purpose.") 
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The purpose of RCW 51.32.185 is to relieve a firefighter of the 

problems of proving that firefighting caused his or her disease. See Spivey 

v. City of Bellevue, id., at 741-42. 

FF Johnson was forced to litigate at the Board the issue of whether his 

heart problem in his reopening claim was part of his presmnptive heart 

problem for which he obtained his initial claim allowance. CP 21-25. 

If FF Johnson proved that a disease was aggravated, but could not 

prove that it was an occupationally-related disease that was aggravated, then 

he would lose his reopening claim. 

"As noted above, RCW 51.32.160(1) allows a claim to be reopened 

for aggravation of[ ... ] an occupationally-related condition." [Bold added]. 

Eastwood v. Dep't of Labor & Indus., id., at 657. "To prevail on an 

aggravation claim, a claimant must prove through medical evidence that (1) 

the industrial injury caused the aggravation and (2) his condition became 

aggravated during the time between the first and second tenninal dates." 

[bold added]. Grimes v. Lakeside Indus., 78 Wash. App. 554, 561, 897 P .2d 

431 (1995). 

1n Spivey v. City of Bellevue, id., the Supreme Court noted that the fee 

subsections of RCW 51.32.185 specifically address attorney fees in "cases 

involving" the firefighter presmnption. [bold added]. id., at 740. 
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Here, FF Johnson's appeal "involved the presumption." He was 

forced to appeal the Department's denial of his application to reopen - a 

denial based on the Department's claim that his heart condition was 

"unrelated" to his presumptive occupational disease. On the appeal to the 

Board, the Department (1) argued that FF Johnson's heart condition on 

reopening does not "fall within the conditions of the statute", (2) blamed his 

heart condition on reopening on a "preexisting atherosclerosis", (3) quoted 

from the presumptive occupational disease statute, and ( 4) argued to the 

Board that his heart problem on reopening was experienced outside of 

employment as a firefighter and beyond the timelines set forth in the 

presumptive occupational disease statute for presumed heart problems. 

The Board's Decision & Order pointed out that FF Johnson's 

condition "[w]as a heart problem within the meaning of RCW 51.32.185 

that worsened or became aggravated [ ... ]" [bold added]. CF 21. 

The Supreme Court awards attorney fees in industrial insmance cases 

in order to guarantee the injured worker adequate legal representation in 

presenting his claim on appeal without the incurring of legal expense or the 

diminution of his award. Spivey v. City of Bellevue, id., at 741. The 

presumptive disease statute it reflects a strong social policy in favor of the 

worker. id., at 721. 
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The Washington State Supreme Court has mandated the liberal 

construction of the Industrial Insurance Act in order to achieve its purpose of 

providing compensation to all covered employees injured in their 

employment, with doubts resolved in favor of the worker. Spivey v. City of 

Bellevue, id., at 726. The Superior Court's ruling was consistent with the law 

and this mandate. 

B. The Board's Decision & Order was not appealed by the 
Department and is final. The Board's Decision & 
Order reversed the Department's denial of FF 
Johnson's application to reopen his previously-closed 
presumptive heart claim. The Board's Decision & 
Order allowed FF Johnson's reopening claim for 
benefits. 

The Department argues that FF Johnson cannot recover his attorney 

fees under RCW 51.32.185 because (according to the Department) the 

statutory language "final decision allows the claim for benefits" does not 

apply to an application to reopen the claim. 

When, as here, a determination involving the presumption established 

in RCW 51.32.185 is appealed to the Board, the Board shall order that all 

reasonable costs of the appeal, including attorney fees and witness fees, be 

paid to the firefighter or his or her beneficiary by the opposing party - if the 

final decision (factor 1) allows the claim for benefits (factor 2). See RCW 

51.32.l 85(9)(a). 
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1. The Boards Decision & Order is the "final decision". 

The Board's Decision & Order concluded that the Department's order 

is incorrect and is reversed, and that "[T]his matter is remanded to the 

Deparhnent of Labor and Industries to grant the application to reopen the 

claim." CP 2 5. 

The Deparhnent did not file a petition for review of the proposed 

decision & order. CP 2 7. RCW 51.52.104 provides: "In the event no 

petition for review is filed as provided herein by any party, the proposed 

decision and order of the industrial appeals judge shall be adopted by the 

board and become the decision and order of the board, and no appeal may be 

taken therefrom to the courts." 

On September 18, 2018, the Board adopted the proposed decision & 

order and stated in its Order Adopting Proposed Decision And Order: "The 

Board adopts the order and it becomes the Decision and Order of the Board. 

No appeal may be taken to the courts." CP 27. The Board's Decision & 

Order is the final decision on FF Johnson's application to reopen. 

2. The Decision & Order allowed the claim for benefits. 

a. The Department's construction injects language 
into the statute that does not exist and 
fundamentally changes the statute. 

The Department argues that in RCW 51.32.185 the phrase "final 

16 



decision allows the claim for benefits" refers to the initial opening of the 

claim. App. Br. 21. There is no such limiting language in that statute. To 

arrive at the Department's conclusion, the Court would either need to defy the 

mandate of liberate construction as set forth in RCW 51.12.010 (which is 

repeatedly affirmed by the Supreme Court) or inject language into the statute 

that does not exist. 

Absence such limiting language in the statute, the Department 

outlined a statutory scheme and argues that from that statutory scheme, "it 

appears" tlmt the phrase refers to the initial opening of the claim. There is 

nothing about the statutory scheme that gives support to the constraints on the 

presumptive disease statute being placed there by the Department. 

The fee sections of RCW 51.32.185 do not use the term "original 

claim" or "initial claim" or "claim for occupational disease" or any other term 

limiting its application only to the original claim. Rather, RCW 51.32.185(9) 

uses the te1111 "claim for benefits". An application to reopen is a claim for 

benefits. See Singletary v. Manor Healthcare Corp., 166 Wash. App. 774, 

783, 271 P.3d 356 (2012), which states: "The Department enjoys broad 

subject matter jurisdiction to adjudicate all claims for workers' compensation 

benefits. The Department's broad subject matter jurisdiction to adjudicate all 

workers' compensation claims includes applications to reopen a closed 
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claim." [bold added]. [internal citation omitted]. 

In Ma'ae v. Washington Dep't of Labor & Indus., 8 Wash.App 2d 

189,200,438 P.3d 148 (2019), the Court of Appeals stated: "The IIA allows 

an injured worker to reopen a claim for aggravation of the disability and 

additional medical benefits within seven years of the final award." [bold 

added]. 

"A worker has the right to submit an application to reopen a claim to 

obtain benefits for aggravation of an injury." [bold added]. id., at 207. 

In Hubbard v. Dep't of Labor & Indus. of State of Washington, 140 

Wash. 2d 35, 39, 992 P.2d 1002 (2000), the Supreme Court stated: "[t]hus, 

a worker who experiences an "objective worsening" of an industrial injury 

can easily obtain an order reopening a claim for medical benefits." [bold 

added]. The Supreme Court also stated: "The aggravation statute clearly 

entitles such workers to "proper and necessary medical and surgical 

services."" id., at 41. 

If the final decision on FF Johnson's reopening claim affirmed the 

Department's denial order, then payment for medical treatment (i.e. a Title 

51 RCW benefit) would not apply. The Board's Decision & Order is final, 

and that final decision - on an appeal that involved the firefighter 

presumption - allowed FF Johnson's reopening claim for benefits. 
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"If the application to reopen is granted, compensation will be paid 

pursuant to RCW 51.28.040." WAC 296-14-400. 

b. The phrase "the claim for benefits" includes an 
application to reopen a claim. The Department's 
parsing of the statute's use of the word "the" and 
the phrase "the claim" does not result in changing 
the protection to firefighters who prevail on an 
appeal in an reopening claim involving the 
presumption of occupational disease. 

The Department is incorrect when it claims that the word "the" in "the 

claim for benefits" is limited to only "[t]he claim that a worker has alleging 

an occupational disease." App. Br. 21. Nowhere in RCW 51.32.185(9) did 

the legislature restrict its application to only a claim alleging an occupational 

disease. To state otherwise is to inject language into the statute. It is not the 

role of the judiciary to enact law. Nw. Animal Rights Networkv. State, 158 

Wash. App. 237,245,242 P.3d 891 (2010). 

The Department's rationale is that "the" refers to a specific thing and 

the initial claim (a claim alleging an occupational disease) is a "specific 

thing." App Br. 21. The Department has essentially defined the word "the" 

in a strict and narrow sense - arguing that it refers to only one type of claim 

for benefits - "the claim alleging occupational disease". This is another 

example where the Department injects language into the statute that does not 

exist - or otherwise outright changes the statute. 
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The Department's analysis does not support the Department's 

conclusion. A reopening claim is also a "specific thing" (see RCW 

51.32.160) and it is also a claim alleging occupational disease ( otherwise, FF 

Johnson would not have prevailed, because a worker is not entitled to 

benefits under Title 51 RCW for diseases that are non-occupational) and the 

reopening claim becomes part of the original claim ( the claim on reopening 

has the same claim number as tl1e underlying claim. See Certified Appeal 

Board Record p. 30 [App C hereto} and CP 29. Under each of those 

scenarios, the "the" in "the claim for benefits" can and does apply to a 

reopening claim. 

The subject to which the "the" refers is stated in the statute: the 

"claim for benefits". It has already been shown (above) that a reopening 

claim is a claim for benefits. 

The Departments' argument fails to change the statute from what it 

says ("the claim for benefits") to what the Department wants it to say ("the 

claim alleging occupational disease.") 

The Depmiment also argues that Title 51 RCW "consistently uses the 

term 'the claim' to refer to the claim filed by the worker for the worker's 

injury or occupational disease, [ ... ]" App. Br. 22. 

Not one of the statutes or WA Cs relied on by the Department for its 
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argument defines "claim", states that the use of the tenn "claim" is limited as 

the Department infers, or is even used for the purpose of discerning a 

difference between a claim for occupational disease and a reopening claim. 

Second, the reopening statute (RCW 51.32.160) also uses the word 

"claim". At section (1 )( c) ofRCW 51.32.160 it states in pertinent part: "The 

time limitation of this section shall be ten years in claims involving loss of 

vision or function of the eyes." [bold added]. This is undeniably referring to 

the reopening as a claim. 

In WAC 296-14-420 (the WAC on reopening claims) it states at 

subsection (3)(a): "The Department is required to act under this rule only if: 

(a) There is substantial evidence that the worker will be detennined to be 

entitled to benefits on one of the claims;" [bold added]. WAC 296-14-

420(3)(a). This WAC uses the term "claim" in relation to an application to 

reopen. 

Third, under the Department's argmnent that the word "claim" does 

not apply to an application to reopen, employers would be allowed to engage 

in claim suppression so long as it is in a reopening claim - (because "claim" 

is the word used in the claim suppression statute RCW 51.28.010). 

Now here in the presumptive disease statute is the firefighter' s right 

to recover attorney fees restricted to only the original claim. 
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c. Obtaining a final decision that grants the 
application to reopen claim is obtaining claim 
allowance. 

The Department claims that the term "allows" in RCW 51.32.185(9) 

read along with the phrase "the claim for benefits" means "claim allowance" 

- and argues that claim allowance is only applicable to the acceptai1ce of the 

initial claim for benefits for an occupational disease/industrial injury and not 

allowance ofreopening claims. 

It is a fact that in this appeal, FF Jolmson obtained a final decision 

that allowed (not denied) his application to reopen. The application to reopen 

is a claim for benefits. Even the Application itself states: "Benefits may be 

delayed if this form is not filled out completely." Certified Appeal Board 

Record page 31, also at App C hereto. His claim for benefits was ultimately 

allowed. 

As far back as 193 3, prevailing in a reopening claim was claim 

allowance: "On June 3, 1931, claimant applied for the reopening of his claim 

on the ground of aggravating of his injury pursuant to Rem. 1927, Supp.,§ 

7679, paragraph (h). After investigation by the department, the claim was 

allowed and he was reclassified as permanently totally disabled as of the date 

of the filing of his application for the reopening of his case. Bryant v. Dep't 

of Labor & Indus., 173 Wash. 240, 247-48, 22 P.2d 667 (1933). 
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In 2000, Court of Appeals, Division II stated: "Accordingly, we 

reverse and remand the matter to the Department for further proceedings 

consistent with the Board's proposed order and decision, which allows the 

reopening of Solven's claim for the limited purpose of determining his 

entitlement to additional medical services. RCW 51.32.160." [bold added]. 

Solven v. Dep'tofLabor &Indus., State of Wash., 101 Wash. App. 189, 198, 

2 P.3d 492 (2000). 

In 2009 Court of Appeals, Division III stated: "As noted above, RCW 

51.32.160(1)(a) allows a claim to be reopened for aggravation of a 

condition [ ... ]" [bold added]. Eastwood v. Dep't of Labor & Indus., id., at 

657. 

In 2019, Court of Appeals, Division I stated; "The IIA allows an 

injured worker to reopen a claim for aggravation of the disability and 

additional medical benefits within seven years of the final award." [bold 

added]. [bold added]. Ma'ae v. Washington Dep't of Labor &Indus., id., at 

200. 

In Weaver v. City of Everett, 450 P .3d 177 (2019) the Supreme Court 

stated: "[T]he Act nowhere uses the tenn "claim allowance" and provides 

scant notice to workers that a temporary disability claim carries such stakes. 

See e.g., RCW 51.32.185(9) (stating that firefighters may recover costs 
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incurred on appeal if "the final decision allows the claim for benefits"" 

[italics in original]. id., at 183. 

The Department is pushing for the court to adopt a restricted and 

narrow construction of the IIA to remove the firefighter's recouping of his 

attorney fees - where the firefighter obtained a final decision in an appeal to 

the Board involving the presumption and even though the law requires liberal 

construction for the purpose of reducing to a minimum the suffering and 

economic loss arising from injuries occurring in the course of employment. 

d. Liberal construction applies and is mandated. 

The Department has devoted essentially its entire opening brief to 

dissecting and parsing words and phrases ofRCW 51.32.185(9) and relying 

on various extraneous resources to derive its meaning. Yet in the last section 

of its opening brief, the Department argues that the trial court should not have 

applied the mandate to liberally construe the presumptive disease statute 

within the IIA on the basis that the language in RCW 51.32.185 is 

unambiguous. 

The Superior Court was tasked with interpreting a statute within the 

IIA to detennine whether FF Johnson is entitled to recover his attorney fees 

on his appeal of his reopening claim. The Department wanted the trial court 

to construe the statute so narrowly as to deem it inapplicable even though the 
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language of the statute tracks directly with the facts of this case: FF Johnson 

appealed to the Board from a Department determination that related to or was 

connected with (i.e. involved) the presumption in RCW 51.32.185 and the 

final decision allowed his reopening claim for benefits. 

"In other words, where reasonable minds can differ over what Title 

51 provisions mean, in keeping with tl1e legislation's fundamental purpose, 

the benefit of the doubt belongs to the injured worker: 

[T]he guiding principle in construing provisions of the 
Industrial Insurance Act is that the Act is remedial in nature 
and is to be liberally construed in order to achieve its purpose 
of providing compensation to all covered employees injured 
in their employment, with doubts resolved in favor of the 
worker. 

Cockle v. Dep't of Labor & Indus., 142 Wash. 2d 801, 811, 16 P.3d 583, 

(2001), quoting Dennis v. Dep't of Labor &Indus., 109 Wash.2d 467,470, 

745 P.2d 1295 (1987) (citing cases both predating and postdating the 1971 

codification of this principle); see also Double D Hop Ranch v. Sanchez, 13 3 

Wash.2d 793, 798, 947 P.2d 727,952 P.2d 590 (1997). 

The Department claims that "[T]he Legislature choose [sic] to have 

fees in the circumstances of claim allowance. The Legislature could have 

drafted the statute to include an award of fees for any final order of the Board 

in which the firefighter prevailed, if that was its intent." App. Br. 2 9. Reality 

is that the statute does not restrict the type of final order - it just has to be ( as 
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here) a "final decision" that allows the claim for benefits on an appeal to the 

Board ( or Court) from a decision involving the presumption. 

The Department's argument is based on the false premise that the fee 

section ofRCW 51.32.185 uses the tenn "claim allowance" and that "claim 

allowance" is limited to acceptance of an initial claim. None of that is 

written in the statute. The Department seeks to have the trial court and this 

Court second-guess the legislature. "It is not the role of the judiciary to 

second-guess the wisdom of the legislature." Nw. Animal Rights Networkv. 

State, id., at 245. 

C. Attorney fees 

This request for fees is made under authority of RAP 18.1, RCW 

51.52.130, and RCW 51.32.185(9)(b). 

RCW 51.52.130(2) states: "In an appeal to the superior or appellate 

court involving the presumption established under RCW 51.32.185, the 

attorney's fee shall be payable as set forth under RCW 51.32.185." 

RCW 51.32.185 permits attorney fees here, as this is an appeal to the 

Court from a decision involving the presumption established in RCW 

51.32.185. The firefighter presumption was at the heart of FF Johnson's 

initial claim, was a central part of his reopening claim and is a central part of 

this appeal. RCW 51.32.185(9)(b) applies to appeals to any court. 
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V. CONCLUSION 

The Superior Court properly awarded FF Johnson attorney fees and 

costs, after the Depa1tment litigated his appeal from a Department 

determination involving the presumption, whereupon the Board's final 

decision allowed his claim for benefits. This directly tracks the fee provision 

of RCW 51.32.185(9). That statute exists to protect the firefighter. The 

mandate of liberal constrnction of the IIA exists to protect the worker. The 

Department's attempt to prevent the firefighter from recovering his fees and 

costs on appeal requires defiance of this mandate. This Court should affirm 

the Superior Court's order, and award Calvin Johnson attorneys fees and 

costs incuned on appeal to this court under RCW 51.32.185. 

DATED: December J.3_, 2019 

RON MEYERS & ASSOCIATES PLLC 

By: 
Ron Meyers, WSB 
Matthew G. Johnson, WSBA No. 27976 
Tim Friedman, WSBA No. 37983 
Attorneys for Respondent firefighter 
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BOARD OF INDUSTRIAL INSURANCE APPEALS 
OF THE STATE OF WASHINGTON 

In Re: CAL VIN JOHNSON 

Claim No. AX-53678 

DocketNo. 1718177 

DEPARTMENT'S RESPONSE TO 
CLAIMANT'S MOTION FOR 
SUMMARY JUDGMENT 

I. INTRODUCTION & RELIEF REQUESTED 

13 COMES NOW, Washington State Department of Labor and Industries (Department) by 

14 and through ROBERT W. FERGUSON, Attorney General, and LESLIE V. JOHNSON, 

15 Assistant Attorney General, and responds to the Motion for Summary Judgment brought by 

16 Calvin Johnson, the claimant. The Department was requested by the IAJ in this appeal to 

17 respond to the issues raised in the claimant's notice of appeal by November 6, 2017. The 

18 Department filed that response on that date. Apparently, that same day, the claimant filed his 

19 Motion for Summary Judgment, which the Department received November 9, 2017. A hearing 

20 on that motion has been set for November 30, 2017. Because the issues raised by Motion for 

21 Summary Judgment, as well as the standmd of review on a Motion for Summary Judgment 

22 were not addressed·in the Department's Response to the Issues Raised in Notice of Appeal, 

23 this response follows. The arguments contained in the Department's November 6 response to 

24 the extent they are not covered in this Response to Motion for Summary Judgment, me hereby 

25 incorporated by reference in this Response. 
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Claimant's assertion thatRCW 51.32.185, including provisions for attomey fees at the 

Board, applies to reopening applications, is incon-ect. The Board should reject claimant's 

aTgument that he is entitled to reopening as a matter of law pursuant to the presumption of 

occupational disease under RCW 51.32.185, and the Board should deny claimant's motion for 

attomey fees. 

The medical evidence attached to the Declarations of counsel in this issue should not be 

admitted as evidence of the truth of the matters asserted. The Department respectfully requests 

that the Board of Industrial Insurance Appeals (Board) consider medical evidence attached to 

the Declarations included with Claimant's Motion for Summary Judgment, not for the truth of 

the matter asserted, but for the limited purpose of showing that given the conflicting opinions 

of the doctors who have both conducted and reviewed independent medical examinations of 

Mr. Johnson there exist questions of material fact. The Department respectfolly requests that 

the Board deny the claimant's motion on the grounds that there are questions of material fact 

that make judgment as a matter of law inappropriate, 

II. STATEMENT OF FACTS 

A. Statement of Material Facts 

This case involves the denial of an application to reopen the claim for aggravation of 

the claimant's hemi condition, allowed pursuant to RCW 51.32.185, by order dated August 6, 

2015. See Ex. A, Declaration of Ron Meyers in Suppmi of Claimant's Motion for Summary 

Judgment. The Department allowed the claim for a myocardial infarction occurring on April 

15, 2016. This order allowing the claim was neither protested nor appealed, and the claim 

allowance is final and binding on all patiies, as is the condition for which the claim was 

allowed. The Department provided treatment and other benefits as appropriate, and when the 

claimant's condition was at maximum medical improvement, the Department closed the claim 

by order dated January 21, 20 I 6 with no permanent partial disability award. See Ex. B, 

Declaration of Ron Meyers in Support of Claimant's Motion for Summary Judgment. There 
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was no timely protest or appeal to this order, and the determination that Mr. Johnson's 

condition was at maximum medical improvement and not in need of further treatment, as well 

as the determination that he had sustained no permanent disability from the allowed April 15, 

2015 myocardial infarction as of that date, are also final and binding on all parties. On 

December 13, 2016, Claimant filed an Application to Reopen Claim. See Ex. C, Declaration 

of Ron Meyers in Support of Claimant's Motion for Summary Judgment. The Department 

denied reopening as being unrelated to the condition for which the claim was allowed, by order 

dated December 21, 2016. See Ex. E, Declaration of Ron Meyers in Support of Claimant's 

Motion for Summary Judgment. 

Mr. Johnson protested that order, and the Department requested an Independent Medical 

Review to detennine whether there was worsening in Mr. Johnson's previously allowed heart 

condition, and if so, whether it was related to the April 15, 2015 myocardial infarction which 

was allowed 1mder Claim No. AX-53678. That review was conducted by Robe1t G. 

Thompson, MD, Cardiologist. See Ex. 1, Declaration of Leslie V. Johnson in Response to 

Claimant's Motion for Summary Judgment. Doctor Thompson opined that Mr. Johnson has 

progressive atherosclerosis, a process that takes place over many years, and involves the 

buildup of cholesterol in the coronary arteries. "[Mr. Johnson] has a severe tendency to build 

up cholesterol in his coronary arteries and this is unrelated to his employment. However, 

occasionally marked exertion or severe fright creating a discharge of adrenaline can trigger a 

rupture of a cholesterol plaque in a coronary artery and be the trigger for a myocardial 

infarction or an episode of acute ischemia which presumably was the triggering event for his 

original coronary artery bypass grafting." See Ex. I, Declaration of Leslie V. Johnson in 

Response to Claimant's Motion for Summary Judgment, pp. 2-3. Dr. Thompson went on to 

indicate that it was the underlying and unrelated progressive atherosclerosis which had 

worsened, not the April 15, 2015 myocardial infarction for which Mr. Johnson's claim was 

DEPARTMENT'S RESPONSE TO 
CLAIMANT'S MOTION FOR SUMMARY 
WDGMENT 

3 ATTORNEY GENERAL OF WASl-llNGTON 
Labor & Industries Division 
71.41 CleanwoterDrives~52, 

PO Box40121 
Olympia, WA 98504-0121 

(360) 586-7707 
FAX: (360) 586-7717 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

allowed. See Ex. 1, Declaration of Leslie V. Johnson in Response to Claimant's Motion for 

Summary Judgment, p.3. 

Based at least in part on the medical opinion of Dr. Thompson, the Department affirmed 

the denial of the Application to Reopen Claim by order dated May 26, 2017. See Ex. E, 

Declaration of Ron Meyers in Suppott of Claimant's Motion for Summary Judgment. 

Claimant has appealed the May 26, 2017 order denying reopening of his claim. 

1. 

2. 

3. 

III. STATEMENT OF ISSUES 

Is Summary Judgment Appropriate where there are contradictory medical 
opinions on whether Mr. Johnson's worsening is related to the allowed 
condition, or the worsening of preexisting coronary disease, unrelated to the 
April 15, 2015 myocardial infarction which was allowed on this claim? NO. 

Is the claimant entitled to a presumption of occupational disease under 
RCW 51.32.185(1) where the issue is reopening of the claim, and where the 
conditions which the claimant now seeks to have considered as "worsening" 
do not meet the very specific criteria for application of that presumption 
outlined in that statute? NO. 

Is the claimant entitled to an award of attorney fees pursuant to RCW 
51.32.185(7)(a), where the issue on appeal is reopening, not claim 
allowance? NO. 

IV. EVIDENCE RELIED UPON 

18 The Department relies upon the Declaration of Leslie V. Johnson, and the documents 

19 attached thereto, and the jurisdictional history and other pleadings contained within this 

20 tribunal's file. 
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V. AUTHORITY & ARGUMENT 

A. Medical Reports Should Be Admitted To Show That Material Questions of Fact 
Exist; Not For the Truth of the Matter Asserted. 

Testimony before the Board oflndustrial Appeals must conform to Superior Court Civil 

Rules and Washington Rules of Evidence. RCW 51.52.140, WAC 264-12-125. The current 

motion before this forum is a Motion for Summary Judgment. This motion is a dispositive 
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motion brought pursuant to Civil Rule 56. Facts to be considered by the judge may be submitted 

in declarations or affidavits and must be admissible according to the Rules of Evidence. CR 

56(e), Roger Crane & Assocs., Inc. v. Felice, 74 Wn. App. 769, 778-9, 875 P.2d 705 (1994). 

When inadmissible evidence is submitted the proper action is for the non-moving party to make 

a motion to strike the inadmissible evidence. Mithoug v. Apollo Radio, 128 Wn.2d 460, 463, 

909 P.2d 291 (1996); Commentary, JOA Wash. Practice, Civil Procedure Forms § 56.66 (3d 

ed.). If a party fails to object or bring a motion to strike deficiencies in affidavits or other 

documents in support of a motion for summary judgment, the party fails to preserve any such 

deficiencies. Bonneville v. Pierce County, 148 Wash. App. 500, 509, 202 P.3d 309 (2008). 

In the present case, the Department respectfully requests that the medical repo1is offered 

by b0th sides not be admitted as evidence of the truth of the matters asserted (they remain 

hearsay as non of the medical witnesses have testified), but only for the limited purpose of 

establishing that there is a material question of fact that precludes summary judgment. There is 

no ER 904 motion pending. In this case there are several expert witnesses who hold differing 

opinions about pivotal facts. This alone should preclude a judgment solely based on the law. 

Those opinions should be sifted, weighed, and thoughtfully considered by the trier of fact in 

this case. Yet in order to demonstrate this, the Department, with the resources available to it, 

must offer the fact that it has medical reports as well and that in addition those reports support 

its orders. Therefore, the Department objects to the medical information offered to prove the 

facts of the matters asserted; the information offered by both pmiies may only be used to 

ascertain that there are material facts at issue in this matter, which cannot be resolved as a matter 

of law by summary judgment. 
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B. The Presumption of Occupational Disease Under RCW 51.32.185(1) Applies 
Only Uuder the Very Specific Conditions Outlined in That Statute. 

This claim was allowed as an occupational disease claim under RCW 51.32.185, because 

the condition arose under the very specific teims of that statute. Claimant was a firefighter as 

defined in RCW 41.26.030 and was covered under Title 51 RCW. Claimant experienced a heart 

problem - a myocardial infarction - within seventy-two hours of exposure to smoke, fumes or 

toxic substances, or within twenty-four hours of strenuous physical exertion due to firefighting 

activities. Claimant was employed as a firefighter for the requisite number of years for the 

presumption of occupational disease to apply. The Depaiiment appropriately allowed the 

myocardial infarction which was diagnosed, administered the claim, then closed the claim when 

the worker's condition allowed. 

The presumption of occupational disease applies to heart conditions "experienced within 

seventy-two hours of exposure to smoke, fumes, or toxic substances, or experienced within 

twenty-four hours of strenuous physical exertion due to firefighting activities". RCW 

51.32.185(l)(b). Mr. Johnson's heart condition that occurred within these conditions was a 

myocardial infarction, which is what the Department allowed. His preexisting atherosclerosis 

does not fall within the conditions of the statute, as it is a process that takes place over many 

years, and is not just experienced within 72 hours of exposure to smoke fumes or toxic 

substances, or experienced within twenty-four hours of strenuous physical exertion due to 

firefighting activities. Allowance of a occupational disease does not, as asserted by the claimant, 

automatically allow any preexisting condition, unless that preexisting condition is made worse 

by the occupational disease. As explained by Dr. Thompson in Attachment 1 to the Declaration 

of Leslie V. Johnson in Support of Response to Motion for Summary Judgment, marked exe1iion 

or severe fright creating a discharge of adrenaline can trigger a rupture of a cholesterol plaque 
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in a coronary artery and this can be a trigger for a myocardial infarction. It is the myocardial 

infarction which is the occupational disease resulting from the strenuous exertion due to 

firefighting activities, not the underlying, preexisting atherosclerosis. The atherosclerosis was 

the preexisting systemic damage on which stress acted to cause the myocardial infarction, but 

the myocardial infarction did not cause or change the preexisting atherosclerosis. This is why 

the Department's allowance order explicitly references the claimant's April 15, 2015 myocardial 

infarction, and no other condition. There is no basis in the statute for applying the presumption 

of occupational disease to any condition which does not fall within the specific terms of the 

statute, nor to any stage of the administration of the claim other than the allowance of the 

condition as a presumptive occupational disease. RCW 51.32.185 applies when a claim is filed, 

and the presumption applies to claim allowance, as does the provision for an award of attorney 

fees at the Board. The Department applied the prima facie presumption in allowing this claim, 

and the provisions of RCW 51.32.185 have been met and do not control any further 

administration of the claim after allowance. 

RCW 51.32.185 creates two exceptions to the general rules administering the 

Washington State Industrial Insurance Act. First, it creates an exception to. the burden of proof 

for occupational disease claim allowance for firefighters, for specific diseases under specific 

conditions. Second, this section of Title 51 provides for an award of costs and attorney fees from 

the Depattment in firefighter presumption cases at the Board "[w]hen a determination i_nvolving 

the presumption established in this section is appealed to the board of industrial insurance 

appeals and the final decision allows the claim for benefits". (emphasis added). The statute is 

extremely specific about to whom the prima facie presumption of occupational disease applies. 

It specifies that the presumption only applies to firefighters as defined in RCW 
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41.26.030(4)(a)(b) and (c), covered under Title 51, and firefighters employed on a full-time, 

fully compensated basis as a firefighter of a private sector employer's fire department that 

includes over fifty such firefighters, It specifies how long the firefighter must have been 

employed, and how long ago. And it details what specific conditions are covered by the prima 

facie presumption - including when those conditions must manifest in reference to the claimant's 

employment as a firefighter, or activities engaged in as a firefighter. 

Under the canon of constrnction expressio unius est exclusio alter/us, to express one 

thing in a statute implies the exclusion of the other. In re Detention of Williams 147 Wash,2d 

476 (2002) at 491 , citing Landmark Dev., Inc, v. City of Roy, 138 Wash.2d 561, (1999) at 571. 

Given that RCW 51.32.185 creates an exception to the general rnle regarding proof of 

occupational disease, as well as the general rule that patties bear their own fees and costs at the 

Board, the statute should be narrowly interpreted to apply only where the clear and specific terms 

of the statute have been met. The Legislature did not include in the statute a presumption that 

any heart problems experienced outside of employment as a firefighter, or beyond the specific 

timelines included in section (l)(b) are presumed to be an occupational disease. Nor did the 

Legislature include language applying a presumption ofrelatedness to any further heart problems 

experienced after an initial claim for an occupationally related myocardial infarction - or any 

other heatt problem. More specifically, the Legislature limited the presumption established in 

RCW 51.32.185 to claim allowance, not aggravation. Because the Legislature was very specific 

regarding the circumstances under which the presumption applies, other circumstances are 

presumed to fall intentionally outside of the plain terms of the statute. Claimant attempts to 

argue that liberal construction of Title 51 RCW mandates that the preexisting condition be 

considered part of the allowed condition, but that wouldn't just require liberal construction of 
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RCW 51.32.185(1), it would require that the statute be rewritten. Fmther, the order allowing the 

claim specifically allowed it for the April 15, 2015 myocardial infarction, and that order is final 

and binding on all of the parties. 

C. The Claimant is Not Entitled to an Award of Attorney Fees and Costs Where 
the Board's Final Order Addresses Reopening of the Claim, Not Allowance 
of the Claim. 

RCW 51.32.185(7)(a) is the only exception to the general rule under Title 51 that each 

party bears its own fees and costs in an appeal to the Board. See RCW 51.52.120. Just as RCW 

51.32.185 is very specific regarding who is covered by the firefighter's presumption, what 

conditions are covered by the presumption, and under what circumstances those conditions are 

covered by the presumption, it is is very specific that the exception to the general rule that each 

party bears its own costs and fees at the Board applies when "the final decision allows the claim 

for benefits. In this appeal, the issue is reopening, which is mentioned nowhere in the statute. 

The Board's jurisdiction to issue a decision is based on the order on appeal from the Department. 

Since the Department's order allowing this claim for benefits is already final and binding, the 

Board's final order in this appeal carmot reach that issue, even if a patty attempts to raise it. The 

Legislature could have drafted the statute to include an award of fees if the final decision allowed 

reopening of a claim initially allowed under the presumption. Alternatively, the Legislature 

could have drafted the statute to include an award of fees for any final order of the Board in 

which the firefighter prevailed, if that was their intent. It did neither. The plain language of the 

statute awards fees only where the Board's final decision allows the claim for benefits. The 

rules of statutory construction cannot change the plain language of RCW 51.32.185 which only 

includes the award of fees and costs when the Board's final decision allows the claim for 

benefits. Where, as here, claim allowance has already been determined, the Board's final 
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decision on an aggravation application will not fall within the terms ofRCW 51.32.185(7)(a), 

and no award of attorney fees or costs should be contemplated by the Board. 

D. Summary Judgment is Not Appropriate Where There Are Differing Expert 
Opinions About Material Facts. 

The purpose of summary judgment is to examine the sufficiency of the evidence in 

hopes of avoiding unnecessary trials where no genuine issue of material fact exists. Mark v. 

Seattl~ Times, 96 Wn.2d 473,484,635 P.2d 1081 (1981). Summary judgment is appropriate: 

... if the pleadings, depositions, answers to interrogatories, and admissions on 

file, together with the affidavits, if any, show that there is no genuine issue as to any 

material fact and that the moving party is entitled to judgment as a matter of law. 

CR 56(c). 

A summary judgment motion will be granted if ( 1) there is no genuine issue as to any 

material fact, (2) all reasonable persons could reach only one conclusion, and (3) the moving 

party is entitled to judgment as a matter of law. Peterick v. State, 22 Wn. App. 163, 181, 589 

P.2d 250 (1977). The Board must view all facts and reasonable inferences in a light most 

favorable to the non-moving party. Simpson Tacoma Kraft Co. v. Ecology, 119 Wn.2d 640, 

646, 835 P.2d 1030 (1992); Davis v. Niagara Mach. Co., 90 Wn.2d 342, 348, 581 P.2d 1344 

(1978). 

In this case, regardless of whether or not Mr. Johnson's April 15, 2015 myocardial 

infarction was allowed as an occupational disease pursuant to RCW 51.32.185(1), Mr. Johnson 

would have to show worsening of his claim related condition since the January 21, 2016 order 

closing his claim without an award for permanent partial disability. Two medical opinions 

regarding the relationship of Mr. Johnson's condition when he submitted his reopening 
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application to his allowed condition have been presented attached to the Declaration of Ron 

Meyers and the Declaration of Leslie V. Johnson. These differing opinions present a genuine 

issue of material fact which cannot be resolved by summary judgment, paiiicularly where· the 

Board must view all facts and reasonable inferences in the light most favorable to the 

Department, as the non-moving party. The question of whether Mr. Johnson's allowed heart 

condition has worsened can be resolved but not by repairing to the law books, because the 

answer is not written there. The answer is only to be found by reviewing testimony provided by 

the medical professionals who have reviewed the medical records and circumstances and/or the 

patient and opined regarding preexisting conditions, worsening, and the relationship of any 

worsening to the allowed condition on the claim. 

"A genuine issue of material fact exists where reasonable minds could differ on the facts 

controlling the outcome of the litigation." Ranger Ins. Co. v. Pierce County, 164 Wash.2d 545, 

552, 192 P.3d 886 (2008). The moving party bears the burden of demonstrating that there is no 

genuine issue of material fact. Fitzpatrick v, Okanogan County, 169 Wash.2d 598, 605, 238 

P.3d 1129 (2010). 

Viewed in the light most favorable to the Department the existence of these differing 

opinions prevents summary judgment. The material issues of this case must be presented to and 

weighed by the trier of facts. 

VI. CONCLUSION 

For the reasons stated above, the Department tespectfully requests that the Motion for 

Summary Judgment be denied. Issues of material fact exist which preclude summary judgment. 

The Board should also find that presumption of occupational disease to claim allowance under 

RCW 51.32.185 does not apply to reopening of a claim, nor docs the provision for an award of 
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attorney fees and costs apply in an appeal regarding reopening of a claim. Any final Board 

order will not result in the allowance of the claim (which has already been allowed). 

DATED this 22nd day ofNovember, 2017. 
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Attorney General 
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[8J E-file to 

Tom Kalenius, IAJ 
Board ofindustrial Insurance Appeals 
2430 Chandler CoU1i SW 
Olympia, WA 98504-2401 

I certify under penalty of perjury under the laws of the state of Washington that the 

foregoing is true and correct. 

DATED thi~ay ofNovemb~r, 2017, at Tumwater; Washington. 
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In re: 

Claim No. 

BEFORE THE BOARD OF INDUSTRIAL INSURANCE APPEALS 

FOR THE STATE OF WASHINGTON 

CALVIN JOHNSON 

AX53678 

Docket No.17 18177 

CLAIMANT'S MOTION FOR SUMMARY 
JUDGMENT 

I. RELIEF REQUESTED 

Claimant firefighter, Calvin Johnson, requests summmy judgment on all issues, including attorney fees 

14 and costs based upon RCW 5132.185(7). 

15 

16 

II. STATEMENT OF FACTS 

This presumptive heart claim was allowed by Department order on August 6, 2015 in accordance with 

17 RCW 51.32.185. (fixhibit A, Meyers Deel). The claim was closed onJanuary21, 2016 as "The medical 

18 records shows treatment is no longer necessary and there is no permanent partial disability." (Exhibit B, 

19 Meyers Deel). On December 16, 2016, Claimant filed an Application to Reopen Claim due to a worsening 

20 ofhis accepted RCW 51.32.185 "heart problem" condition which manifested itselfas the heart attack in 

21 Febniary of 2016. (Exhibit C, Meyers Deel). 

22 

23 

24 

25 

The Claimant's attending physician, on December 13, 2016, stated (Exhibit D, Meyers Deel): 

"I think the claim from April 2015 should be reopened because the patient had persistent 
chest pain symptoms which were probably not resolved by the stenting in April 2015 ." 

The Department denied reopening on December 21, 2016, affirmed May 26, 2017. (Exhibit E, 

26 Meyers Deel). The Departmen:l misii1terprets fact and law. The Department is wrong on both counts. 
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IV. STATEMENT OF ISSUES 

Claimant requests summary judgment on the following issues: 

1. 

2. 

3. 

4. 

5. 

Is Firefighter Johnson entitled to summary judgment as a matter of law? YES. 

Did Firefighter Johnson suffer a RCW 51.32.185 presumptive occupational disease "heart 

problem" in the course of his employment? YES. 

Did Fil'efighter Johnson's RCW 51.32.185 pres1nnptive occupational disease "heart problem" 

worsen after the January 21, 2016 closing order? YES. 

Was the Department correct order con-ect in denying the Application to Reopen Firefighter 

Johnson's claim? NO. 

Is Firefighter Johnson entitled to RCW 51.32.185(7) attorney fees and costs for defending 

this presumptive occupational disease claim? YES. 

V. EVIDENCE RELIED UPON 

This motion is based on the declaration of Ron Meyers and exhibits thereto, the legal authority and 

14 argument set forth below, the Department of Labor & Industries' file and all other papers filed in these matters, 

15 and the exhibits thereto. All exhibits attached to the declaration of Ron Meyers are found in the Department 

16 claim file and were relied on to make adjudicative decisions on this claim. 

17 

18 

19 

VI, LEGAL AUTHORITY/ARGUMENT 

Plaintiff is entitled to smnmary judgment as a matter of law. 

Summary judgment is proper where there are no genuine issues of material fact and the moving party 

20 is entitled to judgment as a matter oflaw. Afoa v. Port of Seattle, 176 Wn.2d 460,296 P.3d 800 (2013). 

21 The purpose of summary judgment is to determine matters oflawpriorto trial. Balise v. Underwood, 

22 62 Wn.2d 195, 199,381 P .2d 966 (1963). The partymovh1g for summai.yjudgment bears the initial burden 

23 of demonstrating an absence ofa genuine issue of material fact and entitlement to judgment as a matter of!aw. 

24 Whatcom County v. City of Bellingham, 128 Wn.2d 537, 549, 909 P,2d 1303 (1996); Young v. Key 

25 Pharmaceuticals, Inc., 112 Wn.2d 216,225, 770 P.2d 182 (1989). 

26 When a nomnoving party foils to controvert relevant facts supporting a summaxy judgment motion, 
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1 those facts are considered to have been established. Central Wash. Bank v. MendelsonZeller, Inc., 

2 113 Wn.2d 346, 354, 779 P.2d 697 (1989). 

3 See also Seven Gables Corp. v. MGMIUA Entertainment Co., 106 Wn.2d 1, 13, 721 P.2d 1 

4 (19 86) holdingihat after the moving party has submitted adequate affidavits, the burden shifts to the nonmoving 

5 party to set forth specific facts sufficiently rebutting the moving party's contentions. 

6 

7 

Firefighter heart problems are not injuries - they are occupational diseases 

The Department continues to treat firefighter heart prnblems as single incidents and as industrial 

8 injuries, This is simply incorrect. RCW 51.32.185 says that firefighter heart problems are occupational 

9 diseases: 

10 

11 

12 

13 

14 

15 

(I) In the case of firefighters as defined in *RCW 41.26.030(4) (a), (b), and (c) who are 
covered under Title 51 RCW and firefighters, including supervisors, employed on a full-time, 
fully compensated basis as a firefighter of a private sector employer's fire department that 
includes over fifty such firefighters, there shall exist a prima facie presumption that: ( a) 
Respiratory disease; (b) any heart problems, experienced within seventy-two homs of 
exposure to smoke, fumes, or toxic substances, or experienced within twenty-four hours of 
strenuous physical exertion due to firefighting activities; ( c) cancer; and ( d) infectious diseases 
are occupational cliseases under RCW 51.08.140. 

The statute specifically says that "heaii problems" are occupational diseases. The Department is 

16 knowingly misapplying the law. 

17 The Department is treating Firefighter J olmson' s prestunptive heart problem as a single injmy rather 

18 than the occupational disease for which his claim is allowed. Claimant's heart attack inFebrnary of2016 was 

19 a worsening of his accepted RCW 51.32.185 presumptive heart problem which resulted in the placement of 

20 stents. Claimant's original claim was allowed in accordance withRCW 51.32.185, anyfutureheartproblems 

21 can be attributable, at least in part, to the already accepted RCW 51.32.185 occupational heart problem. 

22 (Exhibit B, lvfeyers Deel). There is no dispute that Claimant has an occupational disease, tl1e stat-lite says so 

23 and the Department's original allowance order says so, The evidence is ,t9'.;i\1~1~~Jl:g that Clain1ai1t continued 

24 to have heart problems after the April 15, 2015 incident up through and beyond the heart attack in February, 

25 2016. Again, the Department attempts to classify this claim as ai1 "injury", it is not. 

26 Simply put Claimant has an accepted RCW 51.32.185 occupational disease of his heart. Since the 
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April 15, 2015 incident, Claimant was receiving treatment for the accepted condition, but he was not having 

2 
!\lf•,1\:'f.!:.Hc:!,,<!i'"ii' \j."~•j!.i' ,:,w!"·'!.':c.!,, !,.:;:":-•!Vi'-'·'<'""·'·., ,, .. ·,,:,_o .,'<"'•t·"-',,'!" "·i:•:,· 

a heart attack for the duration of that time. Then in Febrmuy Claimantij.j;jppi!i~1@~1illY:P!li¢11\'il,Qn,J:l,(!@/if:cl~1gj: 

3 ~?l$~;Lli~)~fifii(Ji;i~fu~~i'i'!//:/)l~$~!$'!:,~~: a heart attack Going from getting treatment for a presumptive heart 

4 problem to actually having a)ij~mfii!liJJ~~1[~il~l11~!f~~~i)a worsening of his condition. 

5 The Department's action is inconsistent with Chapter 10 of the Workers' Compensation Adjudicator 

6 Manual: 

7 

8 

9 

10 

11 

"The department may reopen claims for Medical Aid (MA) and Accident Ftmd ( AF) benefits 
within seven years of fue first final claim closure when the worker's accepted condition has 
worsened (become aggravated) since the most recent claim closure orreopening denial 
(See RCW 51.32.160 and WAC 296-14-400.) [emphasis added] 

The Purpose Of The Industrial Insurance Act Is Remedial In Nature And Shall Be Liberally 
Construed In Favor Of The Injured Worker. 

12 The fodustrial Insurance Act is the product ofa compromise between employers and workers. Under 

13 the Industrial Insurance Act, employers accept limited liability for claims that might not otherwise be 

14 compensable under the common law. In exchange, workers forfeit common law remedies. Cowlitz Stud Co. 

15 v. Clevenger, 157 Wn.2d 569,572, 141 P.3d 1 (2006). RCW 51.04.010 provides that "sure and certain 

16 relief for workers, injured in their work, and their families and dependents is hereby provided regardless of 

17 questions of fault and to the exclnsion of every other remedy." 

18 The Supreme Court in Spivey v. City o[Bellevue, 3 89 P .3d 504 (2/9/2017), another consolidated 

19 firefighter presumptive occupali.onal disease claim decision recently reaffamed the remedial nature and liberal 

20 construction offue Industrial Insurance Act: 

21 The IIA is remeclial in nature, and thus we must construe it "liberally ... in order to achieve 
its purpose of providing compensation to all covered employees injured in fueir employment, 

22 with doubts resolved in favor of the worker." citing Dennis v. Dep 't o./Labor and Indus., 
109 Wash.2d 467, 470-472, 745 P.2cl 1295 (1987). 

23 

24 

25 

26 

Here, we are asked to interpret sections oflhe IIA. Statutory interpretation is a question of 
law that this court reviews denovo. Cocklev. Dep'tojLabor &lndus., 142 Wash.2d 801, 
807, 16 P.3d 583 (2001). The IIA is remedial in nature, and thus we must constrne it 
"liberally ... in order to achieve its purpose of providing compensation to all covered 
employees injured in their employment, with doubts resolved in favor of the worker." Dennis 
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v. Dep't a/Labor & Indus., 109 Wash.2d 467,470, 745 P.2d 1295 (1987). 

The Washington Supreme Court has stated again and again that the "guiding principle in construing 

the Industrial Inslll'ance Actis remedial in natlU'e and shall be liberally construed in order to achieve its purpose 

of"reducing to a minimum the suffering and economic loss arising from injuries and/ or death occurring in the 

com-se ofemployment." RCW 51.12.010. "All doubts aboutthemeaning of the [IIA] must be resolved in 

favor of workers." Dennis v. Dep 't of Labor and Indus., I 09 Wn.2d 467, 470 (1987); Boeing Co. v. 

Heidy, 147 Wn.2d 78, 86, 51 P.3d 793 (2002). 

And Dennis v. Dep't of Labor and Indus., 109 Wash.2d 467, 470-472, 745 P.2d 1295 (1987): 

By expressly providing tliat workers suffering disability from occupational disease be 
accorded equal treatment with workers suffering a traumatic injtrry dm-ing the com-se of 
employment, RCW 51.32.180 effectuates the Act's purpose of providing sure and certain 
relief to all workers injmed in their employment. The worker whose work acts upon a 
preexisting disease to produce disability where none existed before is just as i.:qjured in his or 
her employment as is the worker who contracts a disease as a result of employment 
conditions. Moreover, we have long recognized that benefits are not limited to those 
workers previously in perfect health. Groff v. Department of Labor & Indus., 65 
Wash.2d 35, 44, 395 P.2d 633 (1964); Kallas v. Department of Labor & Indus., 46 
Wash.2d 26, 30, 278 P .2d 393 (1955); Jacobson v. Department of Labor & Indus., 37 
Wash.2d 444,448,224 P.2d 338 (1950); Miller v. Department of Labor & Indus., 200 
Wash. 674, 682-83, 94 P.2d 764 (1939). 

It is afLmdamental principle which most, if not all, courts accept, that, if the accident or injury 
complained ofis the proximate cause of the disability for which compensation is sought, tl1e 
previous physical condition of the workman is innnaterial and recovery may be had for tl1e foll 
disability independent of any preexisting or congenital weakness; the theory upon which that 
principle is founded is that the workman's prior physical condition is not deemed the 
cause ofthe injury, but merely a condition upon which the real cause operated. lvfiller, at 
682·83, 94 P.2d 764. The worker is to be taken as he or she is, with all his or her 
preexisting frailties and bodily infinnities. Wendtv. Department a/Labor &Indus., 18 
Wash.App. 674, 682-83, 571 P.2d 229 (1977). 

Thus, we have repeatedly recognized in along line of cases that where a sudden injmy "lights 
up" a quiescent infnmity or weakened physical condition occasioned by disease, the resulting 
disability is attributable to tl1e injmy and compensation is awardable, See, e.g., Harbor 
Plywood Corp. v. Department of Labor & Indus., 48 Wash.2d553, 295 P.2d310 (1956); 
Ray v. Department a/Labor & Indus., 177 Wash. 687, 33 P.2d 375 (1934) (preexisting 
dormant arthritic condition lighted up and made active by injmy). fa Harbor Plywood Corp., 
tl1is court held compensation was due where the evidence established that an industrial 
injury aggravated a preexisting nonwork-related cancer, causing acceleration of the 
employee's death clue to cancer. It would be anomalous were we to hold on the one hand 
that compensation is due m1der the Act where a sudden injmy results in aggravation of a 
non work-related clisease, but is not due where disability results from the progressive effect of 
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1 

2 

3 

work activity on a nonwork-related disease. In each case disability 1·esults from 
employment conditions; in each h1staucetheworke1·may be equally affected, iu oue 
case swiftly, iu the other slowly. [emphasis added] 

See also, Harbor Plywood Corp. v. Department of Labor & Indus., 48 Wash.2d 553,295 P.2d 

4 310 (1956) ( evidence established that an industrial iojury aggravated a preexistingnonwork-relatedcancer, 

5 causing acceleration of the employee's death due to cancer). The workeris to be taken as he or she is, with 

6 all his or her preexisting frailties and bodily infirmities. Wendt v. Department of Labor & Indus., 18 

7 Wash.App. 674, 682-83, 571 P.2d 229 (1977), 

8 

9 

Attorney Fees aud Costs, 

Firefighter Johnson is entitled to the attorney fees, sldlled paralegal fees, and all litigation costs incurred 

10 by the Department/Employer's resistance at the Board oflndustrial Appeals. See, RCW 5L32.185(7)(b); 

11 RCW 51.52.130; and Spivey, supra. 

12 RCW 51.32.185(7)( a) provides that "when adetennination involving the presumption established in 

13 this section is appealed to tl1e board of industrial insurance appeals and the final decision allows the claim for 

14 benefits, the board of industrial insurance appeals shall order that all reasonable costs of the appeal, 

15 including attorney fees and witness fees, be paid to the firefighter or his or her beneficiary by the 

16 opposing party." [bold italic emphasis added] 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

RCW 51.32.185: 

(7)( a) When a dete1mination involvingtl1e presumption established in this section is appealed 
to the board ofindustrial insurance appeals and the final decision allows the claim for benefits, 
tl1e board ofindustrial insurance appeals shall order that all reasonable costs of the appeal, 
including attomeyfees and witness fees, be paid to the firefighter or his or her beneficiary by 
the opposing party. 
(b )When a dete1111ination involving the pres1u11ptionestablished in this section is appealed to 
any court and the final decision allows the claim for benefits, the comi. shall order that all 
reasonable costs of the appeal, inclucling attorney fees and witness fees, be paid to the 
firefighter or his or her beneficiary by the opposing party. 

The Supreme Court in Spivey v. City o.fBellevue, 389 P.3d 504 (2/9/2017): 

RCW 51.32.185(7) is broader than tl1e geneial provision governing attorney fees in workers' 
compensation cases. The general provision, RCW 51.52. 130, limits recove1yto "services 
before the court only." This court has held that this provision does not include fees for work 
at the Board. See, e.g.,JJorensteinv, Dep'tQ[Labor & Indus., 49 Wn.2d674, 676-77,306 
P.2d 228 (1957). However, RCW 51.32.185(7)(b) does not contaiu such limiting 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

language. It speaks more bl'oadly, allowing "all reasonable costs of the appeal, 
including attomey fees and witness fees." 

Fees incimed before the Board are reasonable "costs ofappeal." This is especially true in 
workers' compensation cases where generally the trial is conducted on the hearing record. All 
witnesses are called at the board level, and the trial com1 may analyze only the docmnentation 
and testimonyaccmnulated atthatlevel. RCW 51.52.115 (stating "the court shall not receive 
evidence or testimony other than, orin addition to, that offered before the board"). Thus, a 
great deal of the "costs of appeal" are likely those that are inc1med before the Board, not the 
trial court. 

This result is also consistent with our obligation to construe the !IA liberally in favor of the 
worker. We award attorney fees in industrial insurance cases in order to '"guarantee the 
injmed [worker] adequate legal representation in presenting his claim on appeal without the 
incurring oflegal expense or the diminution of this award."' Harbor Plywood Corp. v. Dep't 
of Labor & Indus., 48 Wn.2d 553,559,295 P .2d 310 (1956) ( quoting Boe Ing Aircraft Co. 
v. Dep't of Labor & Indus., 26 Wn.2d 51, 57, 173 P.2d 164 (1946)). To refuse to grarit 
attorney fees here, when Larson prevailed at the Court of Appeals and before this court, 
would result in an inadequate recovery for Larson. We affirm the Court of Appeals and 
uphold the attomey fees award. We also grant Larson's request for attorney fees 011 appeal 
to this court. 
[Bold emphasis added] 

TheCourtofAppealswrittenopinioninLarsonv. City of Bellevue, 188 Wash. App. 857,884,355 

14 P.3d 331 (2015) states: 

15 

16 

17 

18 

19 

"We conclude that the plain language of"allreasonable costs ofthe appeal" includes all, and 
not only some, of the costs required to succeed on a claims benefit imdertheindustrial 
lnsurartce Act." [Bold emphasis added] 

"And becauseRCW 5 l .32.185(7)(b) provides fora prevailing claimant's recovery of"all 
reasonable costs ofthe appeal" to "arty court," the comiproperly awarded Larson attorney 
fees inctmed at both the trial and Board levels." 

Calvin Johnson respectfully requests attorney fees and costs under RCW 51.32.185(7), and is entitled 

20 to the attorney fees, skilled paralegal fees (awardedeitl1er as legal fees or litigation costs), and all litigation 

21 costs incmTed by the Department's resistance at the Board of Industrial Appeals,. See, RCW 

22 51.32.l 85(7)(b ); RCW 51.52.130; arid Spivey, supra. 

23 Absher Const. Co. v. Kent School Dist, No. 415, 79 Wash.App. 841 (1995): 
"No case in Washington specifically addresses whether the time of non-lawyer persom1el may 

24 be included in an attorney fee award. 

25 We find persuasive the reasoning of the Arizona court in Continental Townhouses East Unit 
One Ass'n v. Brockbank, 152 Ariz. 537, 733 P.2d 1120, 73 A.LR.4th 921 (1986). 

26 Properly employed and supervised non-lawyer perso1mel can decrease litigation expense, 

CLAIMANT'S MOTION FOR SUMMARY JUDGMENT 
Page 7 of9 

RON MEYERS & ASSOCIATES PLLC 
8765 Tallon Ln NE Ste A - Olympia, WA 98516 
360-459-5600 I www.olymplainjurylawyer.~" 1 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

Lawyers should not be forced to perform legal tasks solely so that their time may be 
compensable in an attorney fee award." 

VII. CONCLUSION 

There are no genuine issues of material fact that Claimant 's RCW 51.32. 185 presumptive 

occupational disease -heart problem worsened after the January 21, 2016 claim closure. Claimant's "heart 

problem" is presumed occupational under RCW 51.32.185. 

Claimant' s Motion for Summaiy Judgment should be granted and his claim reopened as a matter of 

law. 

The Department order of December 21, 2016, affinned May 26, 2017 should be set aside and held 

for naught and that the RCW 51.32.185 presumptive occupational disease "heart problem" claim be 

reopended for further medical benefits, payment of medical bills, ftuther diagnostic testing, time-loss benefits, 

vocational services, permanent prutial disability and/or pension. The Claimant is entitled to all Title 51 benefits, 

all RCW 51.32.185 benefits to include attomeyfeesand all costs, and such other relief on Claimant's behalf 

as is established by the record. 

Claimant is entitled to his attorney fees and costs. RCW 51.32.185; Spivey, supra. 

Dated this fo~ day of November, 2017 at Olympia, Washington. 

RON MEYERS & ASSOCIATES PLLC 

By: -=--'=¥...Ll"-'--~~'-:--11,~~ ----:--;;-=---
Ron Meyers, 
Matthew G. Johnson WSBA No. 27976 
Tim Friedman, WSBA No. 37983 
Counsel for Claimant Calvin Johnson 
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2 I certify under penalty of pe1ju1y under the laws of the State of Washington that on the date set faith 
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9 

10 

11 

12 

13 

14 

15 
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26 

below, I served the documents listed below on the following patties in each manner set forth: 

Documents: 

Originals To: 

Copies To: 

DATED this 

1. Claimant's Motion for Summary Judgment; 
2. Declaration of Ron Meyers in Support of Smnmary Judgment; 
3. This Certificate of Service. 

The Honorable Torn M. Kalenius 
Board of Industrial Insurance Appeals 
PO Box 42401 
Olympia, WA 98504-240 I 

[ ✓] Via e-filing 

Leslie V. Johnson, AAG 
Office of the Attorney General 
PO Box 40121 
Olympia, WA 98502-0121 

[ ✓] Via U.S. Postal Service 

Pierce Co Fire Dist #5 
I 0222 Bujacich Rd NW 
Gig Harbor, WA 98332 

[✓] Via U.S. Postal Service 

~-rt..,....... day of November, 2017, at Olympia, Washington. 
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D~t. of Labor &"Ind\l~l;3 Dept. of Labor & lnduatries 
Claiiru Section ScMineunnoe 

APPLICATION TO REOPEN CLAIM 
PO !lox 44291 PO Box 448'2 WORREil. INFORMA 'l'XON DOE TO WORSENlNG OF CON'DlT[ON 

Olympl• WA 98S0+429 l Ol)'nll>IO WA 98504-4892 Complete yollI portion ii, FTJLr, 01,lm numbe, 

lmpomnt: fbr rom t aotio~ ll--X 5 ob 7 g 
Only USO this form if your me condition beis worseued, mid your c aim has been oset,i :for mcire them.60 days. Iftime kiss bene t& are pajd 
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application. If you have had a new injury ot woik,. e-0mplete a new ReportofhJ;~\\ll lnjwy or Ooo\lpational Disease form hi Heu of~ applic;afl.on, 

1. NBtni!I (first, midd!~ last) 2.Na~ ol!.~sln~ <:laim. l. Hotncphonl!: no, 4, Soc. Sec. No. r IP en{),) 
clo,.d?_Y.,D No(lia ,• g'J•:,/ _ O 
Ifye~ hst pniY1011$ llU0e 

7, ZIP 8, City Stat.c 

77 
Sa. p,cfer Ill}' com:spcndc:ncc 130 tQ my ~.Pm~ntarive. Ad~esa Slate 

Name: 
9, Date of original iajUQ' 

I 
at p11:rts of your body are afflie-ted by this 111,ju.tY/ d.l!icbo 

(',w<>{~ 
17. :Oid yol,ll' oond!~ou worsen due to tmC> e, JnJ'\D:Y or aco.ldent either on or off 
thejob? Yes D No ::J Ify~s, e~ 

18, H.ave you received ru::i}' m«lical ttt.atmeo:t fW' this con~ition since cl:itlm cloour~7 Y~ 

19' • .Doctor 

Dr,/.-'. 

Ifyc~ llst name !.lid !Gdress ottrcatillg doclor(J). 

.Phone ,uumhi,t 

'3 I, () - '( t "J , ii'(; .). ..,,-

sw, 
vJ4 

City 

No D 

5,.1, ZlP+4 

ZIP 

21. Have you app!ie~ for or nreyo'tl mieiving? 
(ono,k """'" box(o,)) 

Unempioym.ent D Public assistance D 
Sick leave D Retitcmei;it benefiU D 

llis,blllty lllslll>nce D 

1
22. Are you Workln]!_ If !lQ, ~tired CJ 

Yos IS:f NoLJ Why'I u,.bl• to woi\e D 
Laid off D 123, Looi dare worked 
. Qu•D 

Any ether Iridn~trlal lns.\:mwce1 .:omp®3~on? 
(i.e., Lmgshore hnbor workers, Jooes Ac~ Rriilro!.d) 

/, "· IL.(,,,.,., j=,v-e 
, 
( ~ 0,-. 

24. Present or last ¢lllployer 22, What othe\' el"ltployers &job tides have y-0u )wJ slnee your claim \Viis 

I() l. 2., '- ~ v ' "-<. I <.L,._ f.d._ ¢Josed? 
I'{ /'Ac-

/ Acl0!¢S.S I ~ . Phc,ne 11tlmbor 

C,• f\-.,..,~- lv ,k '7i;>33 '2.. 
cily s~( ZJP<-4 

rz w..S t) , v :,i, 'I',.,. Cl,,., -e. 
2S, Yourjobtitleaaddu!ies 

;-, \.--, f)<,,.; ~ . 
2~. 'l)'po ofbusiness ,..._ .... , ....... "' 
27. How long bWe ycu worked foc tbfs employer?· 

NOTE: Persons :making false statements in obtaining industriaJ ins\.ltance beDefits are subject t¢ cl Vil Jlnd criminal 
pe~altles, I d¢01f1.re that these statement are 1>;'lle to tho best of my knowledge and belief. In signing 

bept. use only 

this form, I permit doctors, boSpitals, clinics or othm with'medl.cal, bl.formation to·rclcase my medical J,"ecords 
to 1he Depm-tment ofLabor & Industries and/or the $elf'~ll~_2 Employer. 

Today', dato 
I A-0 /i:, · 1~•;m•t•l~~ I ;J.. I 13 

~ 

CONTINUE FOR DOCTOll.'S !1'1FORMAT!ON 

~l1N38 lV~!OlW Al!WVJ Vl1SNIN3d 
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• 

Pleas, complete this foro, and sond il to the De~ent of Labor~ lndustrlos .. It Will enable us to determine if tho oua,Dt u,edic&l 
t:.Otil;tition }s due to a worseilil:lg of a previous WCrk-rel&.ted injury, A.claim can only be ,:eopened ff there has bc:eu m obj1:(.tive worsen:fng 
ofµle allowed condition since the date of .:;losure and th~t wo:r:sening is not due to an umelated or :preexisting condition or a. new il:i.jUiy. 
You will be _paid for :he office call and diagnostic studio!'! necess~ to complete the form. However. payment for any additional saxvices 
not a\\thorizod by the departmmt will depend on our decision on the ieopelling tcquo,t, Ifth• claim Is ,oopeucd, c=n•fit.< cannot be paid· . 
for sCI"Jices provided mere: ~ 60 days prior to our rcci:.ipt of tlie ftin:n. Answer ~ll qu.ud.on!. completely to easu.re timely"adfon on this 
nopenll1e: applicati(ln. Please mail to tho 21.ppropril'l.te address on tho :i:eveni:e side, Do not atta.ch a bill ta this form. 

1, Please describe 11a.tient's oummt sytu;p'com.s. ~ ~·:::rr·~~ ~ 
2. What was the FlllST dat, yon saw th, patieDt for these 3, Ase tll• ,ymptoms the result of this ~trial 
·· 5ymptoms·aftel:' claim olosute:7 '.:?: I i' / :.,.et(o iniworoccuoationsl ~iseMi:? Yes !Bl Nn D 

4a. Lm all the cloments o£yourCUI!'ontn:.¢dica1:findingg including history. examiuaiicn, and test resu1ts that w'ould sup~ort ~xneesur.able 
(objective) woi;-senUl,g o(tlle industri:Um,f\1tj' or occupational di.seas~ .siIJ,ce claim closure or the la.stxe<:i:i,e.tlng'deci.B.l, Attach test l'esllits 
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~ ~ ~~ ~ .~J., ~ 
~J'UA"'""'-~ Orr~~ ~ ' ~·~~""-.,_ 
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~ Do¢tol," at the ti.me of cls.im clorurE 
D Rt:'tiewed the previous medic el file 

D Contacted the previous docto, 
D Other: 

5. Do•a the CUirent condition proven~ the patient fro,u working? 
y., D No ~ If yes, est!male nurcbro: of day, offwOL\:: 6, Beginning date of ourreot diaobility / 

7a.. lJescrlbe ~e ph~ limitations and/or'testricdocs prcv?uting the patient from working, Please ~rovide the basis foryorn: opinion. 

9, Wba1: is y~urspeclfic curatiVQ trea.t+o,ent plan? Pica&i:- include expected tim0 for ~covery and indicate. when the :patient ma.y rctum:t~ 

I 

somefom,ofwor!<. ~~ ~ ~ ~ ~ P,~ ( ~ ~ 
. ~~ ~ ~~~ ' 

)0, Diagnosis of conc!ition found by e=nination, 

' §§§ §§1-:-~-dres-":-""""--(-l'Jl'_e_o..c'._Prinl_._) __ Ci ___ ly __________ Sta_!e_Zll'_Ph_o_:•-
4 

•_o_. ------

l 'd 

Toots da;e I L&l 1'.'ovidet no. I NF!# I D;tor'1 sigi,aturo j\__ 
Benefits mJ1y be delayed if this for~ is not filled out completely 
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