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The Defendant complains about non-restitution interest. It is a debt he is not likely
to begin to pay in his lifetime.? He did not request the superior court remit interest, therefore
there is no action of the lower court for this Court to review. The claim disregards that HB
1783 had no retroactive application to his final case and that remission of interest is reserved
for released persons who are seeking to integrate into the community.

The Legislature has never intended LFO matters to be the proper or common subject
of appellate courts. They are the province of superior courts, which will address LFOs at
“any time after release from total incarceration.” RCW 10.01.160(4). The superior courts’
ruling under this provision is not appropriate for direct appellate review. State v. Smits, 152
Wn. App. 514, 523-24, 216 P.3d 1097 (2009); accord State v. Shirts, 195 Wn. App. 849,
854, 381 P.3d 1223 (2016) (granting discretionary review of remission ruling). And it is not
the proper subject of a personal restraint petition which is limited to constitutional questions
or fundamental defects resulting in a complete miscarriage of
justice. RCW 7.36.130; In re Cook, 114 Wn.2d 802, 811, 792 P.2d 506 (1990); State v.
Blazina, 182 Wn.2d 827, 840, 344 P.3d 680, 685 (2015) (Fairhurst, J., concurring) (LFO
questions are purely statutory, not constitutional, creations).

a. The Defendant does not raise a constitutional claim.

Citing inapplicable case law regarding acquitted persons, the Defendant tries to
frame this as a constitutional violation. He asserts that interest from the attorney fees
“unjustly enriche[s]” the State and violates due process. PRP at 35-37; PRP, Exh. at 148-

49; OBP at 48-50 (citing Nelson v. Colorado, -- U.S. --, 137 S.Ct. 1249, 197 L..Ed.2d 611

2 Payments are applied first to the $2554.90 in restitution and $1862.28 in restitution interest and then to the
$500 crime victim assessment. RCW 10.01.170(2); PRP Exh. at 10, 149. He has been paying at a rate of
approximately $100/year. PRP Exh. at 149 (showing a balance of $675.52 remains on the original $2554.90
— indicating total payments of $1879.38 since May 2001).

STATE'S RESPONSE TO PERSONAL Oftice of Prosecuting Attorney
RESTRAINT PETITION 930 Tacoma Avenue South, Ro 46

Tacoma. Washington 98402-2171
Page 21 Main Office: (253) 798-7400



























|

Lk wo.

i

L

L
-k

[

B

21

22

23

L 1. 24

25

26

27

28

b‘ \J 97-1-00432-4

{]4 YOU THE . RL_.OR, ARE COMMANDED to receiLe the defendant for

classification, confinement and plasement as ardered in the Judgment and Sentence.
(Sentence of confinement or placement not covered by Sections 1 and 2above).

By direction of the Honarable

|
‘ JUDGE ROSANNE BU
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—
Dated\j\&g(—. \?a,, D0) >—

NE SURLZ, CLERE
551?,:: 4{\ Cé‘—z DEPUTY CKERK

CERTIFIED COPY DELIVERED TO SHER, ;L<‘/"> Y ;:ﬁ =H
ol 13 200 PVl Pt o &

RoE CONT

B

STATE OF WASHINGTON
County of Pierce =

I, Kevin Stock, Clerk of the above entitled
Caurt, do hereby certify that this foregoing
insrument is a true and carrect copy of the
aiginal now on file in my office.
IN WITNESS WHEREQF, I hereunito set my
hand and the Seal of Said Court this

day of

KEVIN STOCK, Clak
By: Deputy

mn

Office of P'rosecuting Attorney

RANT QF CO T T | 930 Tacoma Avenue S, Room 946
WAR TOF COMMITMENT - 2 ‘ Tacoma, Washington 984022171

Telephone: (253) 798-7400
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I FINDINGS

~

There being noreasan why judgment should not be pronounced, the court FINDS:

98-1-04967-9

2.1 CURRENT OFFENSE: The defendant was found guiliy an MARCH 22, 2001, by jury-verdict of.
COUNT CRIME jLR.CW DATE OF CRIME INCIDENTNO.
I MURDER IN THE FIRST DEGREE OA 32.030(1%(8) | Faly 27,1996 96-209-0826

W/ AGGRAVATING CIRCUMSTANCES | 10.95.020(11)

8s charged in the Third Amended Infomstion

22

[ ] Current offenses encompassing the same ariminal conduct and counting 85 e arime in determining
the offender scare are (RCW 9.94A.589). N/a
[ 1 Other agrent convictions listed under different cause numbers used in calculating the offender scare
are (list offense and cause numbea): NONE

CRIMINAL HISTORY (RCW 9944 §25):
CRIME DATE OF SENTENCING DATE OF Aa] TYPE
SENTENCE | COURT CRIME ADULT | CF
(County & State) Juv CRIME
1 | THEFT 1 3/20/1986 Piarce Co/ WA 01/11/1986 Adult NV
2 | CHALLENGE FIGHT 05/14/1992 LongBeach/CA 01/20/1992 Adult GM/M
IN PURLIC
3 | CARRYINGWEAPON | 09/20/19%4 Long Beach/CA Q7/03/19%4 Adult GM/M
IN VEH[CLE
4 | DWLS3 01/15/1998 Laxewood / WA 05/02/1998 Adult GM/M
5 | DWLS 3 07/14/1998 DierceCo/ WA 11/16/1997 Adult GM/M
¢ | DWLS 3 07/13/1998 Tacoms Mumi / WA 09/10/1997 Adult GM/M
7 | UPCS 05/03/1999 Diarce Co/ WA 07/12/1998 Adult NV
8 | ATTEMPT ESCAPE 2 05/04/2001 Tacama Mumi Ct / WA | 07/01-30/2000 | Aduit GM
| 9 | MAL MISCHIEF 3 05/04/2001 DiaceCo/ WA 07/01-30/2000 | Adult GM
[ ] The caurt finds that the following priar convictions are one offense for purposes of detemining the
offender scare (RCW 9.94A 525): NONE ~ALL SEPARATE AND DISTINCT
23 SENTENCING DATA:
COUNT OFFENDER SERJOUSNESS STANDARD RANGF TOTAL STANDARD MAXIMUM
NO. SCORE LEVEL (not including enhmcomonts) RANGE TERM
(locludng enbmcemonts)
I N/A for xv Life Without Parole or | Life Without Parole | Lifeor
this crime Death Penalty ar Death Denalty Desth
24 [ ] EXCEPTIONAL SENTENCE. Subsantigl and campelling reasons exigt which justify an

exceptional sentenee [ ] above[ ] below the standard range for Count(s)

. Findings of fact and

conclusions of 1aw are attached in Appendix 2.4. The Prosecuting Atterney [ ] did [ ) did not recammend

a similar sentence.
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25 LEGAL FINANCIAL OBLIGATIONS. The judgmeant shall upan enfry be collectable by dvil means,
subject to applicable exemptians set farth in Title 6, RCW. Chapter 379, Section 22, Law s of 2003.

[ ] The following extracrdinary dramstances exist that make restitution inappropriate (RCW 9,844 753):

26 Far violent offenses, most serious offenses, ar armed offenders recammended sentendng sgreements or
plea agreements are as follows: JURY DECISION. NO SENTENCING AGRFEMENT.

II. JUDGMENT
31 The defendant is GUILTY of the Counts and Charges listed irs Paragraph 2.1.
32 [ ] The court DISMISSES Counts []
IV. SENTENCE AND ORDER
ITIS CRDERED:

41 Defendant shall pay to the Clerk of this Court: (Pierce County Cletk, 930 Tacoma Ave £110, Tacems WA 98402)
JASS CODE

RINRIN $ %55"" ‘io Restitition to: QN)C_ QE: S[H' QZ@()E

$ Regtiition to:
(Name and Address--address may be withheld and provided confidentially to Clerk's Office).
PCYV $ 500.00 Crime Victim assessment
DNA $ 100.00 DNA Database Fee
PUB $ _Q,LZD. SOCort-Appointed Attorney F ees and Defense Costs
FRC $ 110.0C Criminal Filing Fee

Fos

& $ Fine
;9 Q QOroTaL

E@Ul payments shall be made in accordance with the polides of the clerk, cammendng immediately,
unlessthe court spedfically sets forth the rate herein: Not less than AW AMOUNT SET BY DOC
canmencing AS ORDERED BY DOC. RCW 9.94.76&0.

- e defendant shall receive Tedit for any amiount pajd on this cause number since February 23, 1998

42 RESTTIUTION

[ ] Theabovetatal doesnot include all restitutian which may be set by later arder of the coxrt. An agreed
restitution arder may be entered RCW 9.944.753. A restitution hearing:

[ ] shall be set by the prosecutay.

I'}isscheduled for

[ ] defendant waives any right tobe present at any restitutian hearing (defendant’s initials):
! JRESTITUTION. Order Attached

—

JUDGMENT AND SENTENCE (JS)

(Felany) (6/72006) Page 3 of & Office of Prosecuting AMorney
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[ ] COMMUNITY PLACEMENT (pre 7/1/00 offenses) is ardered as follows:

/The defendant would ardinarily be 2ubject to a pariod of canmunity placement far 24 months far a

canviction for first degree mirder. Because this case involves first degree murder with aggravating
drcumstances, how ever, there is no applicable period of post-release apavision because there is going to
be no release fram confinement.

WORK ETHIC CAMP. RCW 9.84A.690, RCW 7209.41®PPL1CABLE.
OFF LIMIT S ORDER (nown drug trafficker) RCW 10.66 020 ( NOTW A FPLICABLEFE.

Y. NOTICES AND SIGNATURES

COLLATERAL ATTACK ON JUDGMENT. Any petition ar motion far collateral attack on this
Judgment and Sentence, including bit not limited to any personsl regtraint petition, 2ate habeas carpus
petition, mation tovacate judgment, motion to withdraw guilty plea, mation foar new trial ar mationto
arrest judgment, mug be filed within one year of the final judgment in thismatter, except 8s provided for in
RCW 10.73.100. RCW 10.73.090.

LENGTH OF SUPERVISION. For an offense carmitted price to July 1, 2000, the defendant shall
remain under the court's jurisdiction and the supavision of the Department of Carections for a period up to
10 years fram the date of sentence ar release fram confinement, whichever is longer, to assure payment of
all legal financial obligations unless the court extends the aiminal judgment an additional 10 years. For an
offense committed an ar after July 1, 2000, the court shall retgin jurisdiction over the offender, for the
purpose of the offender’s campliance with payment of the legal finandal obligations, until the obligation is
camnpletely satisfied, regardless of the stabrory maximrn for the aime RCW 9.94A 760 end RCW

9.%4A 505.

NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not erdeved an immediate naotice
of payroll deduction in Section 4.1, you are notified that the Department of Carrections may issue a notice
of payroll deduction without notice to you if you aremare than 30 days past due in manthly payments in an
amount equal to or greater than the amount payable for onemanth. RCW 9.944.7602. Other incame-
withholding action under RCW 9.94A may be taken without finther notice. RCW 9.94.A 7602.

CRIMINAL ENFORCEMENT AND CIVIL COLLECTION. Any violation of this Judgment and
Sentence is punishable by up to 60 days of confinement per violaion. Per section 2.5 of this document,
lega) finandial obligatians are collectible by cvil means. RCW 9.94A 634,

FIREARMS. Youmust immediately aurender any concealed pigtol license and you may not own, use @
possess any fiream unless your right to do so is restared by a caurt of recard. (The court clerk shall
farward a copy of the defendant’s driver's license, identicard, o comparable identification to the
Department of Licensing alang with the date of conviction o commitment.) RCW 9.41. 040, 9.41.047.

SEX AND KIDNAPPING OFFENDER REGISTRATION. RCW 94 44,130, 10.01.200. N/A

RESTITUTION AMENDENTS. The partion of the sentence regarding restitution may be modified as to

amamt, teTns, and conditions during any period of time the offender remains under the court’s jurisdictian,
regardless of the expiration of the offender’ s term of camrumity supervision and regardless of the setitcy
maximum sentence far the arime.

JUDGMENT AND SENTENCE (JS)
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_ UewaucATE OF CLERK
CAUSE NUMEBER of this case: 98-1-04967-9

I, KEVIN STOCK Clerk of this Court, certify that the faregoing is a full, tue and carrect copy of the Judgment and
Senterice ini the sbow e-entitled action now on record in this office.

WITNESS my hand and ses! of the said Sup ericr Court affixed this date:

Clerk of said C aunty and State, by: , Deputy Clerk

IDENT.. .CATION OF COURT REPORTERS DURING PENALTY PHASE PROCFEDING:

CARLA HIGGINGS (Primary) / KATRINA SMITH (Back-up)
Caurt Reportars

Felony) (6//2006) Page 7 of 8 Office of Prosecuting Attorney
930 Tacoma Avenue S. Room 946
Tacoma, Wushington 98402-2171
Telephone; (253) 798-7400
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Pigrce Colinty, Clerk

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff, CAUSE NO. 98-1-04967-9

Vs.

ALLEN EUGENE GREGORY, ORDER CONVERTING DEATH PENALTY

TO LIFE WITHOUT PAROLE
Defendant.

On Motion Date, this case came before the court for an order converting the sentence of
death 1o a sentence of life without parole, the Honorable Jack G. Nevin,' presiding. The State of
Washington was represented by Deputy Prosecuting Attorney John M. Neeb, and the defendant was
present and represented by his attorneys, Neil Fox / Lila Silverstein,

The court has reviewed the pleadings that were filed by the defense, has reviewed the
opinion of the Washington Supreme Court in this case, and has considered what courts have done in
other cases affected by the decision in this case. The court accepted the written waiver of presence
signed by the defendant on January 24, 2019. Now, being duly advised in this matter, and with full
knowledge of the applicable statutes and cases, the court hereby enters the following orders.

In Stare v. Gregory, 192 Wn.2d 1,4L. P.3d 621 (2018), the Washington Supreme Court

held “that Washington’s death penalty is unconstitutional, as administered.” That court ordered

The judge who presided over the trial in Dept. 6, Rosanne Buckner, has retired.

ORDER CONVERTING DEATH SENTENCE Office of the Prosccuting Attormey
TO LIFE WITHOUT PAROLE SENTENCE - 1 930 Tacoma Avenue South, Room 946
Gregory — Order Converting DP to LWOP.docx Tacoma. Washington 98402-2171

Main Office: (253) 798-7400
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“[a]ll death sentences are converted to life imprisonment,” pursuant to RCW 10.95.090 (“if the
death penalty established by this chapter is held to be invalid by a final judgment of a court which is
binding on all courts in the state, the sentence for aggravated first degree murder ... shall be life
imprisonment.” Gregory, 192 Wn.2d at 35-36. Defendant Gregory is convicted of aggravated first
degree murder. Gregory, at 36 (“His conviction for aggravated first degree murder has already
been appealed and affirmed by this court.”)

The Washington Supreme Court did not formally remand this case, but that court has
ordered remand in other cases affected by the decision in this case. See, e.g., /n re Davis, Wash.
S.Ct. Case No. 96395-9. This court is also aware of the orders converting the death sentence to a
sentence of life without parole in other superior court cases affected by Gregory. See, e.g., State v.
Robert Lee Yates, Pierce Co. Cause No. 00-1-03253-8; Srate v. Clark Richard Elmore, Whatcom
Co. Cause No. 95-1-00310-1; Stare v. Johnathan Gentry, Kitsap Co. Cause No. 88-1-00395-3,

In each of those cases, the Superior Court entered its order as a ministerial act, because it
had no other authority. It is axiomatic that the Washington Supreme Court’s decision in Gregory
was binding on every Superior Court in this state. As such, this court does not have the authority (o
act other than to enter an order converting the death sentence that was previously imposed to a

sentence of life imprisonment without the possibility of release or parole.

Now, being duly advised in this matter, and based on the findings set out herein and the
entirety of the record in this case, the Court hereby enters the following orders:
IT IS HEREBY ORDERED that the death sentence imposed on the defendant on June 13,

2012, is converted to a sentence of life imprisonment without the possibility of release or parole;

ORDER CONVERTING DEATH SENTENCE OfYice of the Prosecuting Attormey
TO LIFE WITHOUT PAROLE SENTENCE - 2 930 Tacoma Avenue South, Room 946
Gregory — Order Converting DP to LWOP.docx Tacoma, Washington 98402-2171

Main Office: (253) 798-7400
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{ bave affixed the seal of the Supreme
Court ol the State of Washington and
filed this Mandatc this _f_____» day
of January, 2007.

—

Hon. Rosanne Buckner, Judge
Honorable Kevin Stock, Clerk
Pierce County Superior Court
David Zuckerman

Suzanne Lee Elliott

Gerald Allen Horne

John Martin Neeb

Kathleen Proctor

Clerk, Division H

Reporter of Decisions

002

Ronatd R. Carpenter
Clerk of the Supreme Court, State of
Washington
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MEMORAMNL_UM . LAW

In Mr. Gregory’s case, the Supreme Court found this State’s capital punishment
system unconstitutional under the Washington Constitution. Under RCW 10.95.090,"
the sentence must be changed to life without the possibility of parole.

This Court should enter an amended judgment reflecting the Supreme Court’s
decision. This is the order of the Supreme Court, as expressed in the Mandate.* See
also State v. Scherf,  Wn2d .  P.3d | No. 88906-6 (11/8/18), Slip Op. at
57 (“We affirm the conviction, vacate the sentence, and remand for imposition of a life
without parole sentence.”). Mr. Gregory has waived his presence at the formal entry of
the new judgment. App. B. Such an amended judgment is a mere formality and can be
entered without a court hearing.

The 2012 judgment also imposed $10,000 for recoupment of appointed counsel
fees, a filing fee and a “DNA” fee. Since the time the 2012 judgment was entered,
however, the law has been changed, and discretionary LFOs can no longer be imposed
on indigent defendants. RCW 10.01.160(3) (“The court shall not order a defendant to
pay costs if the defendant at the time of sentencing is indigent. . . .”). See also State v.

Ramirez, _ Wn.2d 426 P.3d 714, 2018 Wash. LEXIS 627, 2018 WL 4499761

" RCW 10.95.090 provides:

If any sentence of death imposed pursuant to this chapter is commuted by the
governor, or held to be invalid by a final judgment of a court after all avenues of appeal
have been exhausted by the parties to the action, or if the death penalty established by
this chapter is held to be invalid by «a final judgment of a court which is binding on all
courts in the state, the sentence for aggravated first degree murder if there was an
affirmative response to the question posed by RCW 10.95.060(4) shall be life
imprisonment as provided in RCW 10.95.030(1).

Emphasis added.

In its opinion, the Supreme Court ordered that Mr. Gregory’s sentence (and the sentences of the
other condemned prisoners) be “converted to life imprisonment.” Slip Op. at 41. The Mandate requires
“court action™ in “further proceedings in accordance” with the decision. App. A.

MOTION TO ENTER AMENDED JUDGMENT AND SENTENCE - Page 3 Law Office of Neil Fox, PLLC
2125 Western Ave., Ste 330

Seattle, Washington 98121
206-728-5440
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(2018)). Mr. Gregory is indigent, having been incarcerated for over twenty years.’
Thus, the Court should not order him to pay any discretionary LFOs including
recoupment, the filing fee and the DNA fee.*

Even putting aside issues of indigency, Mr. Gregory should not have to pay
recoupment of attorney fees. Notably, the original 2001 judgment did not impose any
amount for recoupment of costs for appointed counsel. The $10,000 was included only
on the second 2012 judgment. But since the only issue at stake in 2012 was the death
penalty, and that has now been vacated. Mr. Gregory should not be charged with the
costs related to that proceeding. See, e.g., Nelson v. Colorado,  U.S. [ 137 S. Ct.
1249, 1252, 197 L. Ed. 2d 611 (2017) (“When a criminal conviction is invalidated by a
reviewing court and no retrial will occur, is the State obliged to refund fees, court
costs, and restitution exacted from the defendant upon, and as a consequence of, the
conviction? Our answer 1s yes.”); Giaccio v. Pennsylvania, 382 U.S. 399, 86 S. Ct.
518, 15 L. Ed. 2d 447 (1966) (striking down a statute that required an acquitted
defendant to be incarcerated until he paid costs); RCW 10.73.160 (authorizing
recoupment of appellate costs only for those convicted); RCW 10.01.160(1)(**Costs
may be 1mposed only upon a convicted defendant.”). Mr. Gregory is no longer
“convicted” of a capital offense, and thus should not have to pay recoupment for
attorney fees connected to the 2012 proceeding.

On the other hand, the proposed judgment maintains the VPA assessment and
the restitution order, both of which were included on the 2001 judgment. Therefore,
the total amount of LFOs that should be imposed in the amended judgment is

$3054.90, with credit for any amounts already paid.

’ In 2012, the State agreed that Mr. Gregory was indigent, when an order of indigency was entered.

See App. D.

® In2018, the Legislature also made it clear that the S100 DNA fee was not to be imposed if “the
state has previously collected the offender’s DNA as a result of a prior conviction.” Laws of 2018, ch.
269, §18. Mr. Gregory’s DNA has previously been collected, so this fee is improper in this case.

MOTION TO ENTER AMENDED JUDGMENT AND SENTENCE - Page 4 Law Office of Neil Fox, PLLC
2125 Western Ave,, Ste 330

Seattle, Washington 98121
206-728-5440
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CEL....CATE OF SERVICE

I, Alex Fast, certify and declare that on the 13th day November 2018, I served
copies of the attached pleading by depositing a copy into the United States Mail, with
proper first class postage affixed in envelopes addressed to:

John Neeb '

Pierce County Prosecuting Attorney’s Office

930 Tacoma Ave. S. Room 946

Tacoma, WA, 98402-2102

I certify or declare under penalty of perjury under the laws of the State of
Washington that the foregoing is true and correct.

Dated this 13™ day of November 2018, at Seattle, Washington.

s/ Alex Fast
Legal Assistant

MOTION TO ENTER AMENDED JUDGMENT AND SENTENCE - Page 6 Law Office of Neil Fox, PLLC
2125 Western Ave., Ste 330

Seattle, Washington 98121
206-728-5440
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THE SUPREME COURT OF WASHINGTON

STATE OF WASHINGTON, MANDATE

Respondent, No. 88086-7

v, Pierce County No.

98-1-04967-9
ALLEN EUGENE GREGORY,

COURT ACTION REQUIRED
Appellant.

e e N e N N e N N N N

THE STATE OF WASHINGTON TO:  The Superior Court of the State of Washington
in and for Pierce County

The opinion of the Supreme Court of the State of Washington was filed on October 11,
2018, and became the decision terminating review of this Court in the above entitled case on
October 31, 2018. This case is mandated to the superior court from which the appellate review

was taken for further proceedings in accordance with the attached true copy of the opinion.

IN TESTIMONY WHEREOF, I have hereunto
set my hand and affixed the seal of this Court
at Olympia, Washington, this T day of
November, 2018.

FRIN L. LENNON
Deputy Clerk of the Supreme Court
State of Washington
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

STATE OF WASHINGTON,
Plaintiff,

CAUSE NO: 98-1-04967-9
WAIVER OF PRESENCE

V.

ALLEN EUGENE GREGORY,

Defendant.

N N N Nt e e e e N N

[, Allen Eugene Gregory, understand [ have the right to be present in court at all
hearings in my case. [ am hereby waiving my right to attend any hearings related to the
amendment of the judgment in my case to a life without parole sentence and the entry of an
amended judgment and sentence, in accordance with the Supreme Court’s ruling in my case. [
authorize my attorneys, Neil Fox and 1.ila Silverstein, to act in my absence at whatever
hearings take place regarding this matter.

[ certify or declare under penalty of perjury under the laws of the State of Washington

that the foregoing is true and correct.
10 -17-18
\['E AND PLACE

WAIVER OF PRESENCE - Page 1 Law Office of Neil Fox, PLLC
2125 Western Ave,, Ste 330
Seattle, Washington 98121
206-728-5440
















For violent offenses, most serious offenses. or armed offenders. recommended sentencing agreements or plea
agreements are [ attached [] as follows:

2.4 [] Exceptional Sentence. The court finds substantial and compelling reasons that justify an exceptional
sentence:
(] below the standard range for Count(s)
[] above the standard range for Count(s)
] The defendant and state stipulate that justice is best served by imposition of the exceptional sentence
above the standard range and the court finds the exceptional sentence furthers and is consistent with
the interests of justice and the purposes of the sentencing reform act.
(] Aggravating factors were [_] stipulated by the defendant. [ ] found by the court after the defendant
waived jury trial, (] found by jury. by special interrogatory.
) within the standard range for Count(s) . but served consecutively to Count{s)
Findings of fact and conclusions of law are attached in Appendix 2.4. (] Jury’s special interrogatory is
attached. The Prosecuting Attorney [_] did [[J did not recommend a similar sentence.

2.5 Legal Financial Obligations/Restitution. The court has considered the total amount owing, the
defendant's financial resources and the nature of the burden that payment will impose. (RCW 10.01.160). The
court makes the following specific findings:

& The defendant is indigent as defined in RCW 10.101.010(3)(a)-(c) because the defendant:

[] receives public assistance [ is involuntarily committed to a publxc mental health facility B4 receives
an annual income, after taxes, of 125 percent or less of the current federal poverty level. and has been
incarcerated since 1998.

] The defendant is not indigent as definied in RCW 10.101.010¢3)(a)-(c).

[] The following extraordinary circumstances exist that make restitution inappropriate (RCW

9.94A.753):

(] The defendant has the present means to pay costs of incarceration. RCW 9.94A.760.
(] (Name of agency) 's costs for its emergency responsc are
reasonble. RCW 38.52.430 (effective August 1, 2012).

2.6 [_] Felony Firearm Offender Registration. The defendant committed a felony firearm offense as
defined in RCW 9.41.010. and:
] The defendant should register as a felony firearm offender. The court considered the following factors
in making this determination:
(] the defendant’s criminal history.
] whether the defendant has previously been found not guilty by reason of insanity of any offense in
this state or elsewhere.
[ evidence of the defendant’s propensity for violence that would likely endanger persons.
[ other: )
[ The defendant must register as a felony firearm offender because the offense was committed in
conjunction with an offense committed against a person under the age of 18, or a serious violent
offense or offense involving sexual motivation as defined in RCW 9.94A.030.

1. Judgment
3.1 The defendant is guilty of the Counts and Charges listed in Paragraph 2.1.

3.2 [] The court dismisses Counts in
the charging document.

Felony Judgment and Sentence (FJS) (Prison)(Nonsex Offender) Page 4 of 12
(RCW 9.94A.500, .505)(WPF CR 84.0400 (06/2018))



IV. Sentence and Order
It is ordered:

4.1 Confinement. The court sentences the defendant to total confinement as follows:
(a) Confinement. RCW 9.94A.589 Life in prison without the possibility of release or parole. RCW
10.95.030(1).

[] The confinement time on Count(s) _contain(s) a mandatory minimum term of

[} The confinement time on Count includes 24 months as enhancement
for [ ] firearm §X] deadly weapon [_] VUCSA in a protected zone
(] manufacture of methamphetamine with juvenile present [_] impaired driving.

Actual number of months of total confinement ordered is: Life in prison without the possiblity of parole.

(b) Confinement. RCW 10.95.030 (Aggravated murder and under age 18.) The court orders the following:

Count minimum term: maximum term:  Life
Count minimum term: maximum term:  Life

All counts shall be served concurrently, except for the portion of those counts for which there is an
enhancement as set forth above at Section 2.3. and except for the following counts which shall be served
consecutively:

This sentence shall run consecutively with the sentence in the following cause number(s) (see RCW
9.94A.589(3):

Confinement shall commence immediately unless otherwise set forth here:

(c) Credit for Time Served. The defendant shall receive credit for eligible time served prior to sentencing if
that confinement was solely under this cause number. RCW 9.94A.505. The jail and DOC shall compute
time served.

(d) D Work Ethic Program. RCW 9.94A.690, RCW 72.09.410. The court finds that the defendant is
eligible and is likely 10 qualify for work ethic program. The court recommends that the defendant serve the
sentence at a work ethic program. Upon completion of work ethic program, the defendant shall be released
on community custody for any remaining time of total confinement, subject to the conditions in Section .2.
Violation of the conditions of community custody may result in a return to total confinement for the balance
of the defendant’s remaining time of confinement.

4.2 Community Custody. (To determine which offenses are eligible for or required for community custody
see RCW 9.94A.701, RCW 10.95.030(3))

(A) The defendant shall be on community custody for: N/A

Count(s) 36 months for Serious Violent Offenses

Count(s) 18 months for Violent Oftenses

Count(s) 12 months (for crimes against a person, drug offenses, or offenses involving the
unlawful possession of a firearm by a street gang member or
associate)

Note: combined term of confinement and community custody for any particular offense cannot exceed the
statutory maximum. RCW 9.94A.701.

(B) While on community custody, the defendant shall: (1) report to and be available for contact with the
assigned community corrections officer as directed: (2) work at DOC-approved education, employment and.or
community restitution (service): (3) notify DOC of any change in defendant’s address or employment: (4) not
consume controlled substances except pursuant to lawfully issued prescriptions; (5) not unlawfully possess
controlled substances while on community custody. (6) not own, use, or possess firearms or ammunition;

(7) pay supervision fees as determined by DOC:; (8) perform affirmative acts as required by DOC to confirm
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compliance with the orders of the court; and (9) abide by any additional conditions imposed by DOC under
RCW 9.94A.704 and .706. The defendant’s residence location and living arrangements are subject to the prior
approval of DOC while on community custody.

The court orders that during the period of supervision the defendant shall:

[ not possess or consume alcohol.

(] not possess or consume controlled substances. including marijuana, without a valid prescription.
] have no contact with:

[ remain [] within [] outside of a specified geographical boundary. to wit:

[ not serve in any paid or volunteer capacity where he or she has control or supervision of minors under
13 years of age.
(] participate in the following crime-related treatment or counseling services:

] undergo an evaluation for treatment for [] domestic violence [ ] substance use disorder (] mental health
[] anger management, and fully comply with all recommended treatment.

(] comply with the following crime-related prohibitions:

] Other conditions:

Court Ordered Treatment: [f any court orders mental health or substance use disorder treatment, the defendant
must notify DOC and the defendant must release treatment information to DOC for the duration of
incarceration and supervision. RCW 9.94A.562.

(C) If the defendant committed the above crime(s) while under age 18 and is sentenced to more than 20 years
of confinement:

(1) As long as the defendant’s conviction is not for aggravated first degree murder or certain sex
crimes, and the defendant has not been convicted of any crime committed after he or she turned 18
or committed a disqualifying serious infraction as defined by DOC in the 12 months before the
petition is filed, the defendant may petition the Indeterminate Sentence Review Board (Board) for
early release after the defendant has served 20 years.

(i) If the defendant is released early because the petition was granted or by other action of the Sentence
Review Board, the defendant will be subject to community custody under the supervision of the DOC
for a period of time determined by the Board, up to the length of the court-imposed term of
incarceration. The defendant will be required 1o comply with any conditions imposed by the Board.

(iii) If the defendant violates the conditions of community custody. the Board may return the defendant to
confinement for up to the remainder of the court-imposed term of incarceration.
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4.3 Legal Financial Obligations: The defendant shall pay to the clerk of this court:
JASS Odyssey CODE

PCI 3101 S_500 Victim assessment RCW 7.68.033
PDV 3102 S Domestic Violence (DV) assessment RCW 10.99.080
) Violation of a DV protection order (§15 mandatory fine) ~ RCW 26.50.110

CRC 3403 $ Court costs, including RCW 9.94A.760. 9.94A.505, 10.01.160, 10.46.190

Criminal filing fee FRC

Witness costs S WFR

Sheriff service fees $ SFR/SFS/SFW/WRF

Jury demand fee  $ JFR

Extradition costs  $ EXT

Other S
PUB 3225 $ Fees for court appointed attorney RCW 9.94A.760
WFR 3231 3 Court appointed defense expert and other defense costs RCW 9.94A.760
FCA 3303 S Fine RCW 9A.20.021; [] VUCSA chapter 69.50 RCW. [[] VUCSA additiona!
MTH 3337 fine deferred due to indigency RCW 69.50.430
CDF 3302 $ Drug enforcement fund of RCW 9.94A.760

LDI 3308 FCD 3363
NTF 3338 S4D 3365 SDI13307

\) DUI fines, fees and assessments
CLF 3212 ) Crime lab fee [} suspended due to indigency RCW 43.43.690
$ DNA collection fee [ ] suspended. DNA previously collected RC\W 43.43 7541
FPI"3333 $ Specialized forest products RCW 76.48.171
S Other fines or costs for:
DEI 3306 $ Emergency response costs ($1000 maximum. $2,500 max. effective Aug. 1,

2012.) RCW 38.52.430

RTN/RJN 3801

Agency:
$_2554.90 Restitution to: CVC RE: VH 92603
$ Restitution to:
$ Restitution to:
(Name and Address--address may be withheld and provided
confidentially to Clerk of the Court’s office.)
$3054.90 Total With credit for any payments made since 1998. RCW 9.94A.760

[] The above total does not include all restitution or other legal financial obligations, which may be set by
later order of the court. An agreed restitution order may be entered. RCW 9.94A.753. A restitution
hearing:

] shall be set by the prosecutor.

D is scheduled for (date).

] The defendant waives any right to be present at any restitution hearing (sign initials)

U] Restitution Schedule attached.

[] Restitution ordered above shall be paid jointly and severally with:

Felony Judgment and Sentence (FJS) (Prison)(Nonsex Offender) Page 7 of 12
(RCW 9.94A.500, .505)(WPF CR 84.0400 (06/2018))



RJN
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4.5

4.6

47

~

Name " er defendant Cause Number (Victim's name) (Amount-$)

X The Department of Corrections (DOC) or clerk of the court shall immediately issue a Notice of Payroll
Deduction. RCW 9.94A.,7602, RCW 9.94A.760.

B4 All payments shall be made in accordance with the policies of the clerk of the court and on a schedule
established by DOC or the clerk of the court, commencing immediately, unless the court specifically sets
forth the rate here: Not less than § per month commencing . RCW
9.94A.760. (Restitution payments must begin immediately. RCW 9.94A.750 and RCW 9.94A.753.)

The defendant shall report to the clerk of the court or as directed by the clerk of the court to provide financial
and other information as requested. RCW 9.94A.760.

(] The court orders the defendant to pay costs of incarceration at the rate of $ per day, (actual
costs not to exceed $100 per day). (JLR) RCW 9.94A.760. (This provision does not apply to costs of
incarceration collected by DOC under RCW 72.09.111 and 72.09.480.)

The restitution obligations imposed in this judgment shall bear interest from the date of the judgment until
payment in full, at the rate applicable to civil judgments. No interest shall accrue on non-restitution obligations
imposed in this judgment. RCW 10.82.090. An award of costs on appeal against the defendant may be added
to the total legal financial obligations. RCW 10.73.160.

DNA Testing. The defendant shall have a biological sample collected for purposes of DNA identification
analysis and the defendant shall fully cooperate in the testing. The appropriate agency shall be responsible for
obtaining the sample prior to the defendant's release from confinement. This paragraph does not apply if it is
established that the Washington State Patrol crime laboratory already has a sample from the defendant for a
qualifying offense. RCW 43.43.754. This condition has already been satisfied

] HIV Testing. The defendant shall submit to HIV testing. RCW 70.24.340.
No Contact:

™ The defendant shall not have contact with Lee Peden. John Walters or any member of their immediate
family for life (name) including. but not limited to, personal, verbal, telephonic, written or contact through
a third party

(] The defendant is excluded or prohibited from coming within (distance) of
(name of protected person(s))’s [ ] home.

residence [_] work place [] school [_] (other location(s))

. or

[ other location: B .
until (which does not exceed the maximum statutory scntence).

[_] A separate Domestic Violence No-Contact Order. Antiharassment No-Contact Order. or Stalking No-
Contact Order is filed concurrent with this Judgment and Sentence.

Other:

Off-Limits Order. (Known drug trafficker). RCW 10.66.020. The following areas are off limits to the
detendant while under the supervision of the county jail or Department of Corrections:
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5.8 ] Department of Licensing Notice — Defendant under age 21 only.
Count is (a) a violation of RCW chapter 69.41 [Legend drug]. 69.50 [VUCSA], or 69.52
[Imitation drugs], and the defendant was under 21 years of age at the time of the offense OR (b) a violation
under RCW 9.41.040 [unlawful possession of firearm], and the defendant was under the age of 18 at the
time of the offense OR (c) a violation under RCW chapter 66.44 [Alcohol], and the defendant was under
the age of 18 at the time of the offense, AND the court finds that the defendant previously committed an
offense while armed with a firearm, an unlawful possession of a firearm offense, or an oftense in violation
of chapter 66.44, 69.41, 69.50. or 69.52 RCW.

Clerk’s Action —The clerk shall forward an Abstract of Court Record (ACR) to the DOL, which must
revoke the Defendant’s driver’s license. RCW 46.20.265

5.9 Other:
DATED this ___ day of 2018.
Judge/Print Name:
Defendant’s Presence Waived
Deputy Prosecuting Attorney Attorney for Defendant
WSBA No. WSBA No.15277
Print Name: Print Name:Neil M. Fox

Attorney for Defendant
WSBA No. 38394
Lila J. Silverstein

Voting Rights Statement: | acknowledge that I have lost my right to vote because of this felony conviction. If]
am registered to vote, my voter registration will be cancelled.

My right to vote is provisionally restored as long as I am not under the authority of DOC (not serving a sentence of
confinement in the custody of DOC and not subject to community custody as defined in RCW 9.94A.030). | must re-
register before voting. The provisional right to vote may be revoked if I fail to comply with all the terms of my legal
financial obligations or an agreement for the payment of legal financial obligations

My right to vote may be permanently restored by one of the following for each felony conviction: a) a certificate of
discharge issued by the sentencing court, RCW 9.94A.637: b) a court order issued by the sentencing court restoring
the right, RCW 9.92.060; ¢) a final order of discharge issued by the indeterminate sentence review board. RCW
9.96.050: or d) a certificate of restoration issued by the governor, RCW 9.96.020. Voting before the right is restored
is a class C felony, RCW 29A.84.660. Registering to vote before the right is restored is a class C felonv, RCW
29A.84.140.

| Defendant’s signature:

I am a certified or registered interpreter, or the court has found me otherwise qualified to interpret, in the
language, which the defendant understands. [ interpreted this Judgment
and Sentence for the defendant into that language.

I certify under penalty of perjury under the laws of the state of Washington that the foregoing is true and correct.

Signed at (city) _ (state) ~___.on({(date)
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Interpreter Print Name
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Pierce Cgpnty, Clerk

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

STATE OF WASHINGTON,

Plaintiff, CAUSE NO. 98-1-04967-9
Vs.
ALLEN EUGENE GREGORY, ORDER CONVERTING DEATH PENALTY

TO LIFE WITHOUT PAROLE
Defendant.

On Motion Date, this case came before the court for an order converting the sentence of
death to a sentence of life without parole, the Honorable Jack G. Nevin,' presiding. The State of
Washington was represented by Deputy Prosecuting Attorney John M. Neeb, and the defendant was
present and represented by his attorneys, Neil Fox / Lila Silverstein.

The court has reviewed the pleadings that were filed by the defense, has reviewed the
opinion of the Washington Supreme Court in this case, and has considered what courts have done in
other cases affected by the decision in this case. The court accepted the written waiver of presence
signed by the defendant on January 24, 2019. Now, being duly advised in this matter, and with full
knowledge of the applicable statutes and cases, the court hereby enters the following orders.

In Srare v. Gregory, 192 Wn.2d 1,427 P.3d 621 (2018), the Washington Supreme Court

held “that Washington’s death penalty is unconstitutional, as administered.” ‘That court ordered

The judge who presided over the trial in Dept. 6, Rosanne Buckner, has retired.

ORDER CONVERTING DEATH SENTENCE Office of the Prosccuting Attorney
TO LIFE WITHOUT PAROLE SENTENCE - | 930 Tacoma Avenue South, Room 946
Gregory ~ Order Converting DP to LWOP.docx Tacoma, Washington 98402-2171

Main Office: (253) 798-740¢
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“[a]l] death sentences are converted to life imprisonment,” pursuant to RCW 10.95.090 (“if the
death penalty established by this chapter is held to be invalid by a final judgment of a court which is
binding on all courts in the state, the sentence for aggravated first degree murder ... shall be life
imprisonment.” Gregory, 192 Wn.2d at 35-36. Defendant Gregory is convicted of aggravated first
degree murder. Gregory, at 36 (“His conviction for aggravated first degree murder has already
been appealed and affirmed by this court.”)

The Washington Supreme Court did not formally remand this case, but that court has
ordered remand in other cases affected by the decision in this case. See, e.g.. /n re Davis, Wash.
S.Ct. Case No. 96395-9. This court is also aware ot the orders converting the death sentence to a
sentence of life without parole in other superior court cases affected by Gregory. See, e.g., State v.
Robert Lee Yates, Pierce Co. Cause No, 00-1-03253-8; State v. Clark Richard Elmore, Whatcom
Co. Cause No. 95-1-00310-1; State v. Johnathan Geniry, Kitsap Co. Cause No. 88-1-00395-3.

In each of those cases, the Superior Court entered its order as a ministerial act, because it
had no other authority. It is axiomatic that the Washington Supreme Court’s decision in Gregory
was binding on every Superior Court in this state. As such, this court does not have the authority to
act other than to enter an order converting the death sentence that was previously imposed to a

sentence of life imprisonment without the possibility of release or parole.

Now, being duly advised in this matter, and based on the findings set out herein and the
entirety of the record in this case, the Court hereby enters the following orders:
IT IS HEREBY ORDERED that the death sentence imposed on the defendant on June 13,

2012, is converted to a sentence of life imprisonment without the possibility of release or parole;

ORDER CONVERTING DEATH SENTENCE OfTice of the Prosecuting Atlomey
TO LIFE WITHOUT PAROLE SENTENCE — 2 930 Tacoma Avenue South, Room 946
Gregory — Order Converting DP to LWOP.docx Tacoma, Washington 98402-2171

Main OfTice: (253) 798-7400
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Sentence 0f 2012.

for attorney fees.

This defendant is indigent. In the Judgment and Sentence in 2012, the court ordered the
defendant to pay $10,000 in attommey’s fees. Since that iime, the law has changed, and indigent
defendants can no longer be ordered to pay those fees. The State does not dispute that, because of

that change in the law, this court should vacate the order of attorney’s fees from the Judgment and

Now therefore, being duly advised in this matter, and based on the findings set out herein
and the entirety of the record in this case, the Court hereby enters the following orders:

IT ISHEREBY ORDERED that the $10,000 order for “Court-Appointed Attorney Fees
and Defense Costs” from the 2012 Judgment and Sentence is hereby VACATED.

IT IS FURTHER ORDERED that the remainder of the Legal Financial Obligations from
the 2012 Judgment and Sentence shall remain as ordered, for a total of $3,264.90.

FINALLY, IT IS HEREBY ORDERED that the Pierce County Clerk’s Office shall
attach a copy of this order to the “Judgment and Sentence,” dated June 13, 2012, such that any

person who obtains a copy of that order shall also receive a copy of this order vacating the order

The defendant waived his presence to attend the hearing ST
This order was signed in the presence of defense counsel this ZX &7 day of June, 2019,
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Presented by:

—re e

Deputy Prosecuting Attomey
WSB # 21322

ORDER VACATING ATTORNEY FEES FROM
2012 JUDGMENT AND SENTENCE - 2
Gregory — Order Vacating Attorney Fees.docx

JUDGE JACK NEVIN

form and content:

2 fpfn

Attorney for Defendant
WSB # 48512 /52 75

930 Tacoma Avenu: So \h,\ng‘?m »

Tacoma, Washington 98402:2171
Main Office: (253) 798-7400
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