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I. INTRODUCTION

The Defendant asks the courts to intrude on the discretion of the
executive branch in how it manages its budget and staft. By law, the
Superior Court Clerk has sole discretion in deciding whether to perform
collection services in-house or to contract with a private agency. Although
the Defendant has not provided a sufticient record of events or provided the
Clerk with an opportunity to respond, it is apparent that the Clerk has not
abused his discretion in sending a delinquent account to collections. The
Superior Court’s contract with AllianceOne negotiated a significantly lower
collection tee than authorized by law.

The Detendant had notice of this possibility in his judgment. If he
complied with the court orders anytime in the 6+ years between March 2,
2012 and May 18, 2018 by communicating with the Clerk about a payment
schedule, he could have avoided the referral.

No statute or court rule provides any path for the Defendant to
challenge the Clerk’s decision.

IL. RESTATEMENT OF THE ISSUES

A. Whether the clerk’s choice of collection agent is reviewable in a
motion to the superior court?

B. Whether the court abused its discretion in acknowledging that the
clerk’s discretion to use a collection agent was not reviewable?

C. Whether the Defendant received notice of the collection procedure,
including fees in the judgment and sentence?



D. Whether there is sufficient record to review a claim that the Clerk
discriminated in sending one count to collections, but not the other,
where without a record of the other account or the Clerk’s
responsive explanation?

E. Whether a reasonable fee which compensates a collection agency
for services is punishment?

F. Whether a 19% fee on collected monies of $10/mo amounts to an
excessive fine?

I1I. STATEMENT OF THE CASE

Terry Gaines was convicted at a jury trial of 42 counts of money
laundering and trafficking in stolen property related to the theft and resale
of Xerox printer ink. CP 20-24: Stare v. Gaines. 177 Wn. App. 1023 (2013).
The state’s forensic accountant determined that Gaines had made $320.000
in sales on eBay and $563.193.40 in other sales and had used the funds to
make large mortgage payments. pay home remodeling costs, and make
“extensive financial investments.” Gaines, 177 Wn. App. 1023. The
Honorable Judge Kathryn Nelson ordered Gaines to serve 108 months
incarceration and pay $1.8 million restitution to Xerox. CP 29, 32, 35.

The judgment and sentence indicates that (1) all payments shall be
made in accordance with the policies of the clerk: (2) Gaines “shall report
to the clerk’s office within 24 hours of the entry of the judgment and

sentence to set up a payment plan:™ (3) Gaines “shall report to the clerk ...



to provide financial and other information as requested;™ and (4) collection
costs and interest may be applicable. CP 30.

Notwithstanding his home ownership and extensive financial
investments, Gaines made no payment toward his legal financial obligations
in this case' before entering prison. CP 63. The only payments the Clerk
received while Gaines was incarcerated. were the mandatory Department of
Corrections deductions. CP 63. 65-67. RCW 72.090.111.

The Detfendant was released in January of 2018. CP 98. For several
months, he made no voluntary payments on this account and failed to
contact the clerk’s office. CP 67, 69.

On April 6, the clerk sent him a letter informing him that he had to
contact the Clerk’s Office within 30 days to make payment arrangements or
the case would be turned over ““to our Commercial Collection Agent.” CP
67, 69-70. On May 18, the Clerk’s Office referred the account to its
contractor AllianceOne. CP 127. On May 21. AllianceOne sent a letter to
the Defendant explaining that it would be collecting his legal financial
obligations. CP 120-21. On June 13, AllianceOne called the Detendant’s
residence, and learned that his telephone was disconnected. CP 119.

Finally, in July. the Detendant visited the Clerk’s Office. CP 98. The next

" The record only contains his payments as to this case, not any other.



month, he began to pay $10/mo toward his debt in this case. CP 124 (no
payment in December 2018). More than a year after his release. the
Detendant is not employed. CP 97.

The next spring, in May of 2019, the Defendant filed a motion
asking the court to order the clerk to recall the case from AllianceOne, to
remit AllianceOne’s collection fee, to waive non-restitution interest. and to
remit appellate costs. CP 1. 13.

The Defendant argued that the court had the authority to remove the
case from collections under RCW 36.18.190 and under the contract with
AllianceOne. CP 6-8. The Defendant also argued that due process required
the Clerk’s Office to have given him notice of the 19% fee which would
result from referral to a commercial collection agent. CP 8-10. And he
argued that the transfer of this case to collections was discriminatory or
violated fundamental due process. CP 10-11.

The Defendant’s argument continues to press a narrative that was
impeached at his trial. At trial. Gaines testified that he had college degrecs,
but he could not keep straight how long it took him to get these degrees, in
what fields, from what school. and with what graduation date. RP 1086,
1111-14, 1127. He was forced to admit that his attorney’s representation to

the court about a degree in forensics was false. RP 1128. The Defendant









Iv. ARGUMENT

A. The superior court lacked jurisdiction to adjudicate claims
related to the Clerk’s discretion in referring collection to
AllianceOne.

The Defendant raised several claims in his motion. Some were
appropriate for disposition. Others were not.

Insofar as he was challenging interest, the court had authority to
review the claim as authorized by RCW 10.82.090(2)(a) (permitting
offender to file motion to remit interest after release from confinement).
The superior court reviewed the claim and granted relief.

Insofar as the Defendant was requesting remission of costs, the court
had authority to review the claim under RCW 10.01.160(3) and (4)
(permitting offender to tile motion to remit costs after release from
confinement). The superior court reviewed the claim and granted relief.

However, no statute or court rule provided the court with authority
to review challenges to the Clerk’s collection methods.

The court’s decision expressed the limits of its authority.

Well. [ don’t believe that [ have the authority to tell the

Clerk what to do. 1 will waive the non-restitution interest. I will

also remit the $8,685.02 of appellate court costs because. at the

time those costs were imposed. it is of record that he was

indigent.

There has not been an adequate showing of manifest
hardship for the remittance of other LFOs or interest thereon.

And | think that whether and when he pays the statutory cost

upon reference isn't really before me unless and until the
matter's totally taken care of.






B. The court did not abuse its discretion in denying the Defendant’s
motion to remove his account from collections.

The Detendant argues that the superior court erred in declining to
remove his account from collections. Brief of Appellant (BOA) at 10. He
argues this was within the court’s discretion. A trial court abuses its
discretion when its exercise of discretion is manifestly unreasonable or
based upon untenable grounds or reasons. State v. Castillo-Lopez. 192 Wn.
App. 741, 746, 370 P.3d 589, 592 (2016).

Judge Nelson’s denial of the Defendant’s request was grounded in
RCW 36.18.190 and respect for the separation of powers doctrine.

1. The Superior Court Clerk decides whether to assign
collection to deputy clerks or collection agencies.

Judge Nelson explained that she could not tell the Clerk what to do.
RP (8/2/19) 12. The Detendant argues that the contract, however, was
between the AllianceOne and the Pierce County Superior Court and
permitted the court to withdraw an individual account from AllianceOne at
any time for any reason.” BOA at 10; CP 75. The contract does not
supersede the law. Rather, it recognizes that the court retains jurisdiction
to amend the judgment. However. by law the party who has collection
authority, where Gaines was not under DOC supervision, was the county

clerk. CP 32-33; RCW 9.94A.701; RCW 9.94A.760(6)-(10): RCW






cases. The superior court properly recognized that the Clerk’'s decision
must be respected.

2. The Clerk has chosen to send non-compliant debtors like
Gaines to collections agents.

Gaines was not compliant with the court’s orders, which ordered
him to set up a payment plan within 24 hours of the entry of the judgnient
and sentence. Considering the size of his restitution and his apparent
transfer/concealment” (not merely wastage) of assets, it was all the more
urgent that Gaines arrange for a lump payment and payment schedule
immediately. Because the Defendant was incarcerated and because the
DOC was making mandatory deductions from his inmate account. the clerk
did not consider him to be in default. He was. however, not in compliance
with the judgment.

He did not even contact the clerk within 24 hours of his release from
incarceration.  When he did contact the clerk’s office, he did not make
reasonable efforts to pay his restitution. Despite his many alleged skills and
degrees, rather than finding gainful employment, Gaines prefers to be a
student and has decided he will pay only $10/mo. The field of study he

claims he is pursuing does not seem to have been chosen with an intent to

* RP 304-05, 646. 744-46, 755, 786, 793. 1053-54.












Hughes, 106 Wn.2d 176, 206, 721 P.2d 902. 918 (1986); State v. Johnson,
156 Wn. App. 82, 94, 231 P.3d 225, 230 (2010) ("we cannot consider on
direct review™ contentions which concern matters outside the record).

In the Defendant’s motion, he provided an incomplete’ judgment
from Pierce County Superior Court Cause No. 10-1-02259-9. From this,
we can tell that the Defendant was also convicted of first degree theft and
ordered to serve 50 months incarceration and pay $1300 in LFOs. CP 41-
43. This would be the crime victim assessment. DNA database tee, attorney
tees, and criminal filing fee. The record the Defendant has provided does
not show whether restitution was added at a later date. Nor does it show his
payment history in 2259-9. The record is not sufticient for review.

Based on the record provided, we might assume that there was no
restitution in 2259-9.° If that were the case, the Clerk would not be able to
collect the fines and fees in 2259-9 until the restitution had been paid in
422-1. RCW 10.01.170(2) (prioritizing the collection of restitution over all
other LFOs).

[f the clerk had been made a party or if the payment history from

2259-9 had been provided. it might turn out that that Gaines consistently

* Only the odd-numbered pages were attached. CP 40-46.
® This would be an incorrect assumption, but the record of Cause No. 10-1-02259-9 is not
part of the record on review.
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