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INSTRUCTION NO. ‘Agf

To convict the defendant of the third lesser included crime of manslaughter in the second
degree as charged in the count I, each of the following elements of the crime must be proved
beyond a reasonable doubt:

(1) That on or about 16™ day of October, 2014, the defendant engaged in conduct of
criminal negligence;

(2) That Tarrah Danielle Nemetz died as a result of defendant’s negligjent acts; and

(3) That any of these acts occurred in the State of Washington.

If you find from the evidence that each of these elements has been proved beyond a
reasonable doubt, then it will be your duty to return a verdict of guilty.

On the other hand, if, after weighing all of the evidence, you have a reasonable doubt as

to any one of these elements, then it will be your duty to return a verdict of not guilty.
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all of that time, plus whatever effect it may have on “good time” calculations, to the sentence
imposed by this Court, thus changing the severity of his punishment. For these same reasons,
this change disadvantages the defendant. Finally, the change is retrospective, because its
application would impact decisions made by a criminal defendant long before the change was
even contemplated by the legislature.

Accordingly, this Court should hold that RCW 9.94A.505(7) must be inapplicable as to
Mr. Nemetz, and grant him credit for the time he has served on EHM.

2. The Court should grant a downward departure from the standard sentemncing
range in consideration of Mr. Nemetz’s youth at the time of the offense.

The Sentencing Reform Act sets forth standard ranges for felony offenses depending
primarily upon the classification of the offense, and the defendant’s offender score. RCW
9.94A. The legislature also provided for circumstances under which departures from the|
standard ranges are appropriate. RCW 9.94A.533. That statue authorizes downward departures
from the standard range when the sentencing court “finds that mitigating circumstances are
established by a preponderance of the evidence,” and provided a few illustrative examples of the
same. RCW 9.94A.533(1). Among those examples is when “[t}he defendant's capacity to
appreciate the wrongfulness of his or her conduct, or to conform his or her conduct to the
requirements of the law, was significantly impaired.” RCW 9.94A.533(1Xe). A defendant’s
youth is an aspect to consider when evaluating this mitigating factor. State v. O’Dell, 183
Wn.2d 680, 358 P.3d 359 (2015).

In O’Dell, the defendant was convicted of second degree rape of a child, which stemmed
from events occurring just ten days after his eighteenth birthday. The Court held that “a
defendant’s youthfulness can support an exceptional sentence below the standard range

applicable to an adult felony defendant, and that the sentencing court must exercise its discretion
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

E-FILED

IN COUNTY CLERHK
PIERCE COUNTY, W]
March 25 2016 1

KEVIN STO

'S OFFICE
ASHINGTON

p:28 PM

o

COUNTY CLERK
NO: 14-1-04212-6

STATE OF WASHINGTON No. 14-1-04212-6
Plaintiff,
7 RESPONSE TO STATE’S
SENTENCING BRIEF
SKYLAR NEMETZ
Defendant,
TO: THE CLERK OF THE COURT

AND TO: THE PROSECUTING ATTORNEY

COMES NOW the above named Defendant, by and through his attorney of record,
MICHAEL AUSTIN STEWART, and submits this response to the State’s Sentencing Brief.
L STATEMENT OF FACTS AND PROCEDURAL POSTURE
The Statement of Facts set forth in the Defense’s Sentencing Brief, submitted to this
Court on March 15, 2016, is hereby incorporated by reference as if fully set forth herein
IL. STATEMENT OF THE ISSUES

1. Should the Court grant credit for pretrial time served on EHM?

2. Should the Court consider the defendant’s youth as a factor to grant an

exceptional sentence below the standard range?
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