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A. INTRODUCTION 

Appellant Nicholas Clark accepts this opportunity to reply to 

the state’s opening brief. Mr. Clark requests that this court refer to 

his opening brief for a recitation of the relevant facts and other 

issues not addressed in this brief. 

B. ARGUMENT IN REPLY 

Mr. Clark challenges the state’s assertion that it may add 

facts to the first affidavit in support of a second warrant that were 

not presented to the trial court in support. The state in its brief 

improperly culled information from the first and second affidavits in 

support of two separate warrants in an attempt to establish 

probable cause for the first warrant when none existed.  

“In reviewing a probable cause determination in support of a 

warrant, the information [the court] may consider is the information 

that was available to the issuing magistrate.” State v. 

Olson, 73 Wn. App. 348, 354, 869 P.2d 110 (1994). That 

information, including the warrant affidavit and any attachments, 

must set out objective facts and circumstances that “would lead a 

neutral and detached person to conclude that more probably than 

not, evidence of a crime will be found” in the place to be 
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searched. See In re Det. of Petersen, 145 Wn.2d 789, 797, 42 P.3d 

952 (2002). 

Under the Fourth Amendment, factual inaccuracies or 

omissions in a warrant affidavit may invalidate the warrant if the 

defendant establishes that they are (a) material and (b) made in 

reckless disregard for the truth. State v. Chenoweth, 160 Wn.2d 

454, 462, 158 P.3d 595 (2007); Franks v. Delaware, 438 U.S. 154, 

155–56, 98 S.Ct. 2674, 57 L.Ed.2d 667 

(1978); State v. Cord, 103 Wn.2d 361, 366–67, 693 P.2d 81 (1985). 

Here, the initial warrant sought subscriber information and 

relied on an affidavit that did not provide probable cause. This issue 

is presented in the appellants opening brief. The state in its 

response brief combined facts from the first and second affidavits in 

support of two warrants in an attempt to establish probable cause 

for the first warrant. This is impermissible under SCord, 103 Wn.2d 

at 367 and Franks, 438 U.S. at 155-56. 

The facts the state added to its second affidavit are not 

reviewable for the purposes of determining the validity of the initial 

search warrant. Olson, 73 Wn. App. at 354 (appellate review of 

warrant is limited to information provided to the issuing judge). The 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002196697&pubNum=0004645&originatingDoc=I75c45ea09b3e11e6972aa83e6c16e5f7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002196697&pubNum=0004645&originatingDoc=I75c45ea09b3e11e6972aa83e6c16e5f7&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139504&pubNum=0000708&originatingDoc=Icb30a1810a2211dcb035bac3a32ef289&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139504&pubNum=0000708&originatingDoc=Icb30a1810a2211dcb035bac3a32ef289&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139504&pubNum=0000708&originatingDoc=Icb30a1810a2211dcb035bac3a32ef289&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985102570&pubNum=0000661&originatingDoc=I80199adaf7a011d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985102570&pubNum=0000661&originatingDoc=I80199adaf7a011d9bf60c1d57ebc853e&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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initial warrant allowed the state to identify Mr. Clark as a suspect 

through his internet provider (IP) address. RP 147. Thus, if that 

affidavit was deficient, the state’s subsequent seizure of Mr. Clark’s 

electronic devices constitutes fruit of the poisonous tree. State v. 

Gaines, 154 Wn.2d 711, 716-17, 116 P.3d 993 (2005) (any 

evidence derived from an illegal search is fruit of the poisonous 

tree). The state’s brief is misleading because it is not limited to the 

information in the first affidavit that was presented to the original 

magistrate who issued the first warrant. 

The original affidavit also did not include an assertion that 

the girl showed signs of physical trauma near her vagina or go into 

detail on how the detective surmised her age. CP 198-99. All of 

these details were added to the state’s second affidavit after Mr. 

Clark filed a motion to suppress and dismiss in the trial court. CP 

112. 

Mr. Clark’s appeal involves two separate warrants secured 

by two affidavits that include different facts. This court must review 

the first warrant using only the facts presented to the issuing 

magistrate to determine the adequacy of that warrant without 

reference to information obtained and used for the second warrant. 
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Olson, 73 Wn. App. at 354. Those facts are not contained within the 

state’s brief. Mr. Clark requests that this court review the language 

from the original affidavit contained in his opening brief to evaluate 

the validity of the initial search warrant. 

C. CONCLUSION 

  The state’s opening brief omits crucial differences between 

the first and second search warrant affidavits. Mr. Clark respectfully 

requests that this court review each warrant independent of the 

other using only the information presented to the issuing judge or 

magistrate. 

 DATED this 13th day of August 2020.  

Respectfully submitted, 
 

  
______________________________ 

LISE ELLNER, WSBA No. 20955 
Attorney for Appellant 

 

________  
SPENCER BABBITT, WSBA No. 51076 

Attorney for Appellant 
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