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I. STATUS OF PETITIONER 

Joseph Leroy Fugle, DOC #391887, applies for relief from personal 

restraint. This is his first court challenge to his restraint. Mr. Fugle was wrongly 

convicted of harming his stepson MG and is currently incarcerated at the Stafford 

Creek Corrections Center in Aberdeen, Washington. He is serving a prison 

sentence of 240 months under the jurisdiction of the Washington State 

Department of Corrections for rape of a child and child molestation offenses. 

The Pierce County Superior Court in Tacoma, Washington, issued its 

judgment and sentence on August 18, 2016, under cause #14-1-04016-6. 

Appendix A. Mr. Fugle’s trial counsel also represented him in the direct appeal, 

which this Court affirmed on May 8, 2018 under CoA #49332-2-II. Appendix B. 

The mandate issued on October 9, 2018. Appendix C.  

Mr. Fugle’s personal restraint petition is timely under RCW 

10.73.090(3)(b), as it has been filed within one year of the mandate of his direct 

appeal. This Court has jurisdiction under RAP 16.5(a). 

The restraint is unlawful because Mr. Fugle’s convictions were obtained in 

violation of the Constitution of the United States, as well as the Constitution and 

laws of the State of Washington. RAP 16.4(c)(2). Material facts exist which have 

not been previously presented, which in the interest of justice require vacation of 

the convictions. RAP 16.4(c)(3). Mr. Fugle has no other remedies available and is 

proceeding at his own expense. RAP 16.4(7)(d). 
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II. INTRODUCTION 

At age 18, MG reported that a “nightmare” or “flashback,” caused him to 

“recover” memory that Mr. Fugle sexually abused him in the family home. MG 

did not give details, at least not right away. He later claimed his stepdad abused 

him “hundreds of times over seven years,” from age 7 through 14.  

As a high school student, MG received care for a host of physical 

ailments, including widespread body pain. Rigorous medical testing did not 

explain his discomfort. An intelligent adolescent, MG was stuck at home, fully 

dependent on his mom and not participating in typical teenage life. When MG 

reported what he did, his mom and Mr. Fugle were separated, but still seeing each 

other. These allegations though, ended their relationship. 

A month after the “flashback,” MG showed dramatic shaking akin to a 

grand mal seizure and was rushed to a hospital for emergency care. He had a 

mental disturbance, but doctors found no physiologic reason why he demonstrated 

the seizure-like event. According to MG, this “pseudoseizure” caused him to lose 

all memory of his life’s past, with one curious exception. MG said that the details 

of the “ritualistic” abuse he claimed to have experienced, repressed, and then 

recovered, survived the memory-erasure.  

MG’s mother and grandmother comforted him, even though he was saying 

he did not recall who they were. MG discussed the alleged abuse with doctors, 

counselors, family, and police. What he reported about having been sexually 

abused provided a breakthrough in the mystery of his pain. Suddenly, all of MG’s 

health troubles were explained away as symptoms of PTSD.  
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At trial, MG’s treatment providers testified that their patient suffered from 

PTSD caused by sexual abuse. They endorsed the idea that MG had repressed – 

and then recovered – trauma memory. Trial counsel did not object. The experts 

told the jury that MG had PTSD secondary to sexual abuse and fit the profile of a 

victim. The jury learned that those who treated MG believed him. In closing, the 

State argued these opinions about PTSD proved that Mr. Fugle had victimized his 

stepson.  

Trial counsel cross-examined MG, his mother, and grandmother, and the 

treatment providers. Regrettably, e-mails between trial counsel and the prosecutor 

show he did not interview MG’s doctors in advance of trial.  

Trial counsel called an expert in memory research, Dr. Daniel Reisberg, 

who testified that traumatic memories are remembered, not lost. Trial counsel was 

told before trial that the idea of repressed-recovered memory lacks general 

acceptance in science but did not make any Frye motion to exclude.  

Trial counsel called a neighbor who testified she saw MG shake with his 

mom at his side, but then relax when she went away, and shake again when she 

came back. This witness added that MG seemed to know things inconsistent with 

amnesia. Trial counsel knew other people had seen MG behave in ways 

suggesting he would pick and choose when to act sick or in need of care. They 

knew he did not like Mr. Fugle. Trial counsel did not call them to testify. 

In his allocution, Mr. Fugle said: “as God as my witness, he knows the 

truth… I would never do anything like this… for anyone who knows me in my 

heart, they know the truth as I am innocent.” RP 1018.  

These wrongful convictions must be reversed. 

---
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III. GROUNDS FOR RELIEF 

 

A. Mr. Fugle’s constitutional right to a jury trial, under the 

Sixth Amendment to the federal constitution and article 1, § 21 of the 

Washington State constitution was violated when expert witnesses 

testified that they believed the complainant MG suffered from post-

traumatic stress disorder caused by the purported sexual abuse.  

B. In failing to interview the doctors who opined in court that 

MG’s symptoms meant that he suffered from “[p]ost traumatic stress 

disorder from prolonged interval sexual abuse,” trial counsel rendered 

ineffective assistance, in violation of Mr. Fugle’s constitutional right to 

counsel under the Sixth Amendment and article 1, § 22.  

C. Trial counsel was ineffective in failing to object to the 

damning expert witness opinions that MG was a sexual abuse victim 

because he was viewed as showing trauma symptoms in violation of Mr. 

Fugle’s constitutional right to counsel under the Sixth Amendment and 

article 1, § 22. 

D. Under State v. Florczak, 76 Wn. App. 55, 74, 882 P.2d 199 

(1994), an expert’s opinion “that [a complainant’s] diagnosis of post-

traumatic stress syndrome was secondary to sexual abuse,” is an explicit 
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assertion the expert believes the accusing victim and constitutes manifest 

constitutional error that can be raised for the first time on appeal.  

Appellate counsel on direct appeal – the same lawyer who represented Mr. 

Fugle at trial – was ineffective in failing to argue that Mr. Fugle’s right to 

a jury trial was violated by MG’s treatment providers giving these 

opinions, and this violated Mr. Fugle’s constitutional right to counsel on 

appeal under the Sixth Amendment and article 1, § 22. 

E. The introduction of expert opinions that symptoms of 

PTSD can be reverse-engineered to establish a specific prior cause – 

unreliable evidence that does not meet the Frye standard – violated Mr. 

Fugle’s constitutional due process right to a fair trial under the Fifth and 

Fourteenth Amendments and article 1, § 22. 

F. The introduction of expert opinion testimony promoting the 

notion of “repressed-recovered memory” violated Mr. Fugle’s 

constitutional due process right to a fair trial, under the Fifth and 

Fourteenth Amendments and article 1, § 22, because this unreliable 

evidence fails to satisfy the Frye standard of admissibility. 

G. Trial counsel was ineffective in failing to move to exclude, 

under Frye, expert opinion testimony that symptoms of a PTSD can be 

reverse-engineered to establish a specific prior cause, and this violated Mr. 
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Fugle’s constitutional right to counsel under the Sixth Amendment and 

article 1, § 22. 

H. Trial counsel was ineffective in failing to move to exclude, 

under Frye, expert opinion testimony on “repressed-recovered memory,” 

and this violated Mr. Fugle’s constitutional right to counsel under the 

Sixth Amendment and article 1, § 22. 

I. Trial counsel was ineffective for failing to investigate, 

when he failed to develop and present expert witness testimony that would 

have undercut the treatment providers opinions that their patient suffered 

from PTSD caused by the purported sexual abuse, and failed to adequately 

cross-examine the State’s witnesses on the same.  These errors violated 

Mr. Fugle’s constitutional right to counsel under the Sixth Amendment 

and article 1, § 22.  

J. Trial counsel was ineffective for failing to call witnesses 

(next-door neighbors and Mr. Fugle’s mother) who would have testified 

that Mr. Fugle lacked the opportunity to rape his stepson “hundreds” of 

times over seven years without detection, that MG was biased against his 

stepdad and did not want him to be in a relationship with his mom, and 

that MG behaved in ways consistent with a factitious (falsified) disorder, 

not PTSD.  Mr. Fugle’s constitutional right to counsel was violated under 

the Sixth Amendment and article 1, § 22. 

---
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 K. Each of these errors warrants reversal on its own. 

Additionally, the cumulative effect of these irregularities violated Mr. 

Fugle’s constitutional due process right to a fair trial under the Fifth and 

Fourteenth Amendments and article 1, § 22. 

IV.      STATEMENT OF THE CASE 

A.  Mr. Fugle’s trial counsel failed to interview MG’s doctors 

before they testified for the prosecution. 

    

About half-a-year after MG’s first claim of abuse, on October 8, 

2014, the Pierce County Prosecuting Attorney charged Mr. Fugle with one 

count of child molestation in the first degree, two counts of rape of a child 

in the first degree, and one count of rape of a child in the second degree. 

CP 1-3.
1
 This was alleged to have happened between 2002 and 2009. Id. 

When charged, Mr. Fugle worked for the City of Tacoma Public 

Utilities department. He had been a municipal employee for a quarter 

century and had no criminal record. Pretrial, and again at sentencing, 

members of his community who understood the gravity of the accusations, 

vouched for him as a trustworthy man.
2
  

                                            
1
 The information was twice amended, to add Mr. Fugle’s date of birth and 

change some of the alleged incident dates. CP 6-8; CP 56-58. 

  
2
 See “Neighborhood of Joe Fugle,” dated April 23, 2015, listing sixteen people 

who said they would welcome his return to the neighborhood, in part because he “has 

always been an upstanding neighbor and has never shown any signs of misconduct to any 

of [their] children or any other child.” Appendix D. See also “Letters in support of 

defendant,” filed for sentencing, with friends and family describing Mr. Fugle as 

responsible, kind, a great neighbor, and liked by kids.” Appendix E. 
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Jury selection and motions were held from May 31, 2016 through 

June 2, 2016. RP 1-64. At 4:32PM on Friday, June 3, 2016, the prosecutor 

emailed Mr. Fugle’s attorney that five of MG’s doctors would testify: 

In the interest of trying to make things go efficiently, the doctors 

that, at this moment, I plan on calling are Susan Poole, Justin 

Steffener, Joy Jones (did the psych consult when MG was 

hospitalized, her records can be found at bates 142-151), John 

Daniel (from the Dove Medical Clinic, bates 98-110), and David 

Tauben (UW Pain Clinic, various pages in bates 241-288) 

 

Appendix F. 

 In this June 3, 2016 email, the prosecutor wrote: 

You didn’t get back to me about setting up interviews with any of 

them, but if you feel you need it, the court may give us a little time 

before each testifies. 

 

Appendix F. 

 

 In a September 2015 email exchange, the prosecutor notified trial 

counsel that the five doctors would testify for the State. Appendix G.
3
  

In response, trial counsel asked for interviews: “I am unsure as to 

the expected testimony from all of the doctors, but I would like to 

interview each of them.” Id. (PRR 000276). When asked about phone 

interviews, trial counsel wrote: “I would like to speak with them in 

person.” Id. (PRR 000275). The prosecutor asked how long trial counsel 

                                                                                                             
  
3
 The Pierce County Prosecuting Attorney’s Office disclosed these emails 

pursuant to Public Records Act request 19-0464. They are numbered PRR _____. 

 

I 
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would “need with each,” and trial counsel answered: “Half hour to an 

hour, maybe more, depending on what they say.” Id. (PRR 000274).  

In that September 2015 email exchange, the prosecutor wrote “I 

am adding Drs. Justin Steffener and Susan Poole to may witness list, as 

well as a doctor at UW who saw the victim for pain management, David J. 

Tauben” Id. (PRR 000274). The parties expected that the trial date would 

be continued. Trial counsel deferred on scheduling interviews: “Let’s get 

the new date and then set interviews.” Id. (PRR 000270). 

 Undersigned counsel does not know if trial counsel answered the 

prosecutor’s June 3, 2016 email. Appendix H. Trial counsel has not 

provided any records showing he interviewed Drs. Daniel, Jones, Poole, 

Steffener, or Tauben, either before, or after the prosecutor’s email.
4
 Trial 

resumed on Monday, June 6, 2016, but nothing in the transcript shows that 

Mr. Fugle’s trial counsel asked for time to interview these witnesses.  

 The jury started weighing the evidence on June 15 and shortly 

asked “who first diagnosed MG with PTSD” as well as “who first 

diagnosed MG with dissociative amnesia.” Appendix I.
5
 The next day, the 

                                            
4
 By email, trial counsel has emailed undersigned counsel that “As it relates to 

interviewing all of the treatment providers, I cannot say for certain whether I interviewed 

them prior to taking the stand, either in whole or in part. I have a vague recollection that I 

did, but cannot say for sure. Regardless, I was not necessarily surprised by their 

respective testimonies.” Undersigned counsel’s declaration, describing ongoing 

communications with trial counsel about the case, is attached as Appendix H.  
5
 The jury was given a list of witnesses who testified, but the substance of its 

question on PTSD testimony was not answered. RP 968-76. 
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presiding juror informed the court the jury would be unable to reach a 

unanimous verdict. The court ordered the jurors to continue their 

deliberations. RP 976-79. The next day, on June 17, 2016, the jury 

convicted on all counts. RP 983-86; CP 183-195.  

B. The State elicited testimony to show that MG had “recovered” 

memory of past abuse in a “nightmare” or “flashback,” then 

went through a seizure-like event that made him forget his 

family and life – but not the alleged abuse – and is diagnosable 

with PTSD, a condition that explains his otherwise unknowable 

health problems. 

  

Mr. Fugle married MG’s mother, Jana, in 2002, when MG was 7 

years old. RP 89, 93, 218. With MG’s two sisters, one older and one 

younger, the family of five lived in Mr. Fugle’s three-bedroom Tacoma 

home. RP 87-89, 215-19.  

At trial, MG testified he was sexually abused by Mr. Fugle, in a 

“very ritualistic” manner, “hundreds of times,” over a course of seven 

years between 2002 and 2009. RP 100-117. He said the abuse included 

forceful penetration. Id. No one in the family saw these acts and MG said 

nothing about this before February 2014. RP 128; 236-237. 

MG testified he had “kind of locked it away.” RP 128. He said he 

“was threatened… frightened… I had to be able to do something to help 

me cope with all of that.” RP 182-83. He “repressed.” RP 171, 183. 
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MG testified that before February of 2014, he had no conscious 

sense of having been abused. RP 168. By the June 2016 trial – where he 

detailed all the evils he said Mr. Fugle did to him, down to descriptions of 

clothes he, and Mr. Fugle were wearing – MG had discussed his 

experience of having repressed and recovered memory of the alleged 

sexual abuse with multiple therapists. RP 210-12.
6
  

When MG made his claim, he was 18, having trouble sleeping, and 

experiencing flashbacks and nightmares. RP 129-30, 166, 169. At the 

time, his mom had separated from his stepdad. RP 131. Jana told the jury 

that she had limited contact with Mr. Fugle during the separation. RP 284.  

But Mr. Fugle’s mom, Jackie Fugle, remembers that Jana and Mr. 

Fugle were still seeing each other. They would meet up at his parents’ 

home in Puyallup. See October 7, 2019 declaration of Jacqueline Fugle. 

Appendix J. Jackie thought they might reconcile. Id.. Trial counsel did not 

call Jackie as a witness. Mr. Fugle’s next-door neighbor, Kirk Van Netta, 

knew MG and the Fugle family well. Trial counsel knew that Kirk could 

testify that MG had made it known that he did not like his stepdad and 

                                            
6
 Wendy Rawlings, for example, treated him with “eye movement 

desensitization reprogramming,” also known as EMDR. RP 655. In her view, the 

technique, which involves having her patient “thinking and feeling about [a traumatic] 

event as they’re watching [her] fingers go back and forth,” is not hypnosis. RP 656, 661, 

674-75. But EMDR is controversial: “It’s a science versus therapist issue.” RP 674. 
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wanted him and his mom to break-up. Appendix K.  Trial counsel did not 

call Kirk as a witness.
7
 

MG claimed in court that he “started getting memories of the 

sexual abuse” at the beginning of 2014. RP 166. He insisted this happened 

in a “flashback,” in his “waking day,” not a nightmare. RP 168. His 

grandmother Janette is who he had reached out to and she testified that 

MG complained of nightmares. RP 321. “I was very vague with her about 

it,” MG said. RP 132. Janette testified: “I couldn’t necessarily understand 

everything he was saying and he wasn't giving me any details.” RP 318. 

When asked how he could distinguish, even for himself, between 

“a memory that’s true and a nightmare dream that’s not,” MG said he did 

not know how he could answer such a question. RP 170. He admitted that 

explaining the difference in how he distinguishes between what’s real and 

what’s not real about the past would be hard. RP 184-86. MG was on 

                                            
7
 Kirk reported that MG was smart, even smart enough to be able to manipulate 

others, did not like Mr. Fugle, and “openly talked about trying to break up Joe and Jana’s 

marriage.” Kirk thought MG “did not like his mom being married to Joe.” See February 

11, 2015 defense investigator’s interview with Kirk Van Netta. Appendix K. See also 

October 7, 2019 declaration of defense investigator indicating he provided the interview 

summary to trial counsel, that Kirk and the other neighbors he interviewed (Kirk’s wife 

Lyn, daughter Mikkel, other neighbors Dawn, Robert, and Nina Pagay) appeared to be 

credible, and that trial counsel had him subpoena them to trial. Appendix L. When asked 

about why Kirk, and other neighbor witnesses were not called, trial counsel emailed: “As 

far as me not calling lay witnesses during trial, the only thing that I can say is that they 

were all subpoenaed, but I made a decision during trial not to call them. It was a strategic 

decision.”App. H.  
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morphine when he experienced the  “flashback” or “nightmare.” RP 163, 

204. He said he had no side effects from the drug. RP 208. 

Janette had spent ten years working at a sexual assault resource 

center. RP 307. She knew of at least one publicized claim of repressed-

recovered memory, made by a Miss America contest winner in 1991, long 

before MG was born. RP 516, 519.
8
 She said she did not probe for details, 

but she let her grandson know she believed him, understood he hurt, and 

offered to help him heal: “I just acknowledged that I felt very bad about it. 

I’m very sorry about it, and there’s help out there.” RP 320. She 

“suggested he try to clarify it for himself.” RP 320-22.  

MG already had a counselor, but Janette helped him find a trauma 

specialist, Dr. Poole. RP 327-329.
9
 Janette said she did not instruct MG 

that what he reported was a repressed memory. RP 324. But she may have 

used the term with him, she believed repression was a possibility, and 

thought MG’s treatment providers would help him with that:  

                                            
8
 See e.g. Saletan, W. “The Recipe: A cookbook for memories of sexual abuse.” 

Slate, May 26, 2010 (available at https://slate.com/technology/2010/05/the-recipe.html). 

 
9
 In May of 2013, Jana brought MG to Dr. Steffner for counseling. RP 630. She 

was concerned about MG’s “social challenges, withdrawal, and extreme anxiety and 

depression.” Id. MG was grieving dropping out of school and losing friendships. RP 634. 

He showed “agitation and frustration about who he was supposed to be.” RP 641. Dr. 

Steffener diagnosed “Pervasive Developmental Disorder Not Otherwise Specified” and 

“anxiety not otherwise specified.” RP 631-632. In March of 2014, Jana told Dr. Steffener 

that MG had reported “flashbacks” of abuse, but MG did not want to talk to Dr. Steffener 

about this. RP 638.  
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I didn’t suggest it. Could the word have been used sometime? 

Could have been used, but I never, ever, suggested these were 

repressed memories or these were – that was for the doctors to 

figure out with him. 

 

RP 324 (emphasis added). 

Janette arranged to be there for MG when he broached the topic 

with Jana, but he again said little. RP 133 (“[J]ust very vaguely. I never 

went into a ton of details.”) 

On April 1, 2014, roughly a month after MG first said anything 

about a nightmare or flashback involving Mr. Fugle, his sister called Jana 

with alarming news: “[MG] is having a seizure.” RP 239. Medics hurried 

MG to the hospital and his mom went there too. RP 239, 443. Jana said 

this event “lasted about five hours” and that when MG “woke up, he didn’t 

know us.” RP 240; 244.  

The hospital psychiatrist, Dr. Jones, saw MG presenting with 

confusion. RP 448. MG “was a difficult historian” and Jana supplied 

history for him. RP 451. Dr. Jones testified that what MG had shown was 

not an epileptic seizure. He had “physical symptoms of seizures without it 

coming directly from your brain.” RP 449 (emphasis added). She testified 

these are events which may be related to stress, but for which medical 

professionals “can’t find a physiologic [sic] reason.” Id.  
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MG testified that this event, whatever it was, erased all of his 

memory, but with one key exception: 

I lost the personal relationships. You know, like titles of this is 

your mom, this is your grandma, this is your sister, that stuff, I lost, 

but not the sexual abuse memories, which I did have before I had 

the dissociative amnesia 

 

RP 167 (emphasis added). 

MG was reporting that he no longer knew his closest relatives, but 

the sexual abuse – that he had just “recovered” after having “repressed” it 

between ages 14 and 18 – was clear in his mind. RP 139-142. 

[F]inally, the seizure stopped. I slept for a while. I woke up and I 

looked around, and I thought, I don’t know any of these people and 

where am I? You know, is Joe here? And they’re like, well, Joe, 

you know, how do you know Joe? And I was, like, Joe blah, blah, 

blah, and I told them about the sexual abuse and stuff then, but I 

said, I don’t know these other people. I know Joe. I know he 

sexually abused me. Is this why I’m here? 

 

RP 143 (emphasis added). 

 Dr. Jones testified that MG was circumspect. She said MG 

“remembered having trauma, having had trauma – but he wouldn’t – like I 

said, he wouldn’t give me – there was not much historical information 

about his life prior to coming into the hospital, but [sic] he was able or 

willing to give – I’m not sure.” RP 452-53. Dr. Jones thought MG may 

have been turning “emotion into a physical pain.” RP 456. She diagnosed 



16 

 

him with anxiety disorder, not otherwise specified, and could not rule out 

a PTSD and somatoform disorder. RP 460-462. 

MG said he was given an anti-seizure medication Ativan, but he is 

allergic to that drug. RP 173. When he was ten, he had an Ativan-induced 

hallucination. RP 173. He testified he “did not seem to suffer 

hallucinations during the five-hour-long seizure that I had in 2014.” RP 

209. But he thought that Ativan dose may have had something to do with 

his erased memory. RP 452.
10

 MG testified the only memories of his life 

before this hospital admission that he had, were “bad memories… that 

involve Joe.” RP 172.  

Jana testified that MG’s childhood Ativan-induced hallucination 

included paranoia: “He started screaming at the top of his lungs about 

these black blobs that were coming at him, that the – that that he was 

going to be killed.” RP 297. 

Trial counsel called MG’s peer-aged neighbor Mikkel Van Netta to 

testify. She ran into MG at a doctor’s office a couple of months after this 

alleged memory-erasing episode. When Jana was present, MG would 

shake. When Jana left, MG “became a lot more relaxed and he stopped 

shaking altogether.” RP 866. When Jana returned, “he started shaking 

                                            
10

 A nurse practitioner made a chart note that MG “started having hallucinations 

and confused memory about sexual abuse he suffered from his step-dad several weeks 

ago.” RP 519. Dr. Poole did not witness MG hallucinating. RP 522. 
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again.” RP 869. When Jana was out of earshot, MG asked Mikkel about 

her dog – by name – and her husband – by name – and about her moving. 

RP 862-865.
11

  

Trial counsel did not ask Mikkel about how when he played with 

other kids, MG would run around and act normal, but when Jana showed 

up, he would “literally climb into bed and act as if he could not move a 

muscle.” Appendix M, Mikkel Van Netta investigator interview.
12

 Trial 

counsel did not call Mikkel’s dad Kirk to testify that he once saw the 

EMT’s respond to MG’s house, with MG acting as if he was having a 

seizure, but it looked faked or that Jana doted on MG hand and foot. App. 

K. Kirk’s wife, Lyn, had seen MG exaggerate symptoms of health 

problems before. He was on crutches for 6 months for a sprained ankle 

and spent 9 months recovering from having his tonsils removed. MG had 

lied to all four of her children and Lyn believed that MG lied about the 

amnesia to manipulate people. Appendix N. 

All three of the Pagay family members, Dawn, Robert, and Nina, 

had seen MG use a walker when with his mother, but not when away from 

her Appendix O (Investigator interviews of Dawn, Robert, and Nina 

                                            
11

 The prosecutor recalled MG and Jana and they said they had discussed 

Mikkel’s life between themselves after MG’s allegedly memory-erasing event. RP 902, 

906-07. 
12

 Mikkel stopped interacting with him because she thought he was feigning his 

health problems to get attention from his mother. Id. 
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Pagay).  Dawn and Robert had concerns Jana complains of pain and 

maladies and wondered if MG was influenced by that.
13

 When interviewed 

on February 1, 2015 Nina believed MG had replaced his Facebook page, 

because posts on the old one would contradict his claims of amnesia. Id. 

MG had history of unexplainable problems that predated the 

hospitalization for “pseudoseizure.” His mother testified that when he was 

a junior, he developed “ulcers” and pain. Jana said:  

He was headed to an Ivy League school… it’s like his body just 

gave out. It’s just, he was – he had head-to-toe pain. He had 

muscle weakness. He had fatigue. He – he was pretty much bed-

bound by pain and by fatigue. 

 

RP 228-29; see also RP 135-36; RP 161; RP 313-317 (grandmother 

Janette testified about MG’s physical problems without a diagnosis). 

After the hospitalization, MG went to Dr. Poole “for the sexual 

abuse.” RP 245-246. He testified he stopped seeing Dr. Steffener “because 

he doesn’t specialize in PTSD and sexual abuse trauma.” RP 151. Jana and 

her son talked with care providers about the alleged sexual abuse. RP 138, 

156. MG denied the idea that discussing his claims of abuse with his 

relatives, Dr. Steffener, Dr. Poole, the EMDR technician Wendy 

Rawlings, and his out-of-state counselor, starting in 2014, influenced what 

he ultimately testified to alleged to the jury in 2016. RP 188-89. 

                                            
13

 Jana testified she had health problems, physical and otherwise. RP 287, 294. 
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C. Without objection, MG’s doctors testified for days about how 

their patient was a victim of childhood trauma whose 

symptoms prove the disputed criminal charges. 

 

Dr. Tauben, MG’s pain medicine doctor is credentialed with 

decades of experience. RP 697-70. MG was his patient long before 

alleging that he had been sexually abused. Dr. Tauben sent MG to all 

kinds of specialists and subspecialists to try to diagnose MG’s complaints 

of generalized pain. RP 710. All testing results turned up normal, with “no 

abnormalities.” Id. Still, MG presented with “multiple muscle points that 

were unusually abnormally tender to press upon.” RP 711.  

Dr. Tauben testified that MG reported his pain produced “complete 

interference with all activity, complete interference with his enjoyment of 

life, complete interference with his ability to initiate and maintain sleep.” 

RP 711. MG was coming into the clinic “with a wheeled walker” and “felt 

it wasn’t fair.” RP 714. Dr. Tauben was concerned and testified that it was 

important for him not to challenge MG’s self-report: 

That is very important as a pain physician that we don’t blame 

people for things in their head. They get pretty upset when they 

think what is going on is in their brain, even though that is the 

experience of pain that is perceived. People don’t like it when you 

say it is in your head because they feel so badly in their body. 

 

RP 716 (emphasis added). 

 

Dr. Tauben was intent on figuring out what was wrong with MG. 

The attempts to arrive on a diagnosis involved “many specialists at 
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different sites.” RP 715. As of March 4, 2014, Dr. Tauben had no answer 

and neither did his patient. RP 716. But that changed on July 3, 2014. MG 

was with Jana and said “he had seven years of sexual abuse.” RP 717, 750. 

He had not said that to Dr. Tauben before. MG reported he had dissociated 

amnesia and was recalling memories of sexual abuse by his stepdad, Mr. 

Fugle. RP 718. Dr. Tauben noted verbatim that Jana said: “Still married 

but won’t be for long.” RP 718.  

 He had MG answer a four-item self-report instrument, that took 

“20 seconds.” RP 750. 

I administered a four question screener for PTSD. He was positive 

on that screen questionnaire indicating nightmares, avoidance, 

flashbacks, and disassociation which are the four cardinal 

symptoms associated with PTSD. 

 

RP 719.  

 At this point, trial counsel asked permission to voir dire the witness 

outside the presence of the jury. RP 720. Trial counsel wanted to know if 

diagnosing PTSD is part of Dr. Tauben’s practice. RP 720. Trial counsel 

wanted to know if Dr. Tauben treats PTSD. RP 721. Trial counsel wanted 

to know if Dr. Tauben had diagnosed MG with PTSD: “In your diagnosis 

of PTSD – you did diagnose PTSD?” RP 722.  

Trial counsel wanted to know what Dr. Tauben thought about the 

relationship between MG’s pain and PTSD: “Are you able to say that his 
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pain that he's experienced all these years are related to PTSD?” RP 723. 

Dr. Tauben answered yes, and yes again when trial counsel asked if he 

held this opinion to within a reasonable degree of medical certainty. RP 

723. Trial counsel asked a few more questions about MG’s family’s 

history of fibromyalgia. RP 724.  

At the end of this mid-trial witness voir dire, the judge asked if Mr. 

Fugle’s trial counsel had a specific objection and trial counsel answered: 

“Not based on his testimony.” RP 724.  

When trial resumed, the prosecutor asked Dr. Tauben to share with 

the jury his “final diagnosis.” 

Post traumatic stress disorder from prolonged interval sexual 

abuse. Physical symptoms generated by central nervous system 

sensitization consequent to abuse exposure.  

… 

[MG’s] [w]idespread muscle pain and his fatigue could be fully 

accounted for, in my judgment and experience, by the early life 

sexual abuse exposure. 

 

RP 725 (emphasis added). He based his opinions on: 

DSM-5 diagnosis of post traumatic stress disorder, my intensive 

clinical experience working with people with this, and in 

association with chronic pain, his physical findings, the detailed 

history and his co-occurring conditions that included a label of 

fibromyalgia, possibly, without certainty, the abdominal pain 

symptoms which is a common syndrome, fatigue and widespread 

pain. 

 

Id. 
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 He asserted that the normal medical testing results “helped support 

that there was no other likely medical explanation to account for his 

symptom complex.” RP 726. He testified that his conclusion “meets the 

term of what may be called a diagnosis by exclusion, you have excluded 

all the other conditions because it is a complicated diagnosis, involves lots 

of different domains of one's mind, body, spirit.” RP 726 (emphasis 

added).  

For the jury, the prosecutor had Dr. Tauben affirm that “all” of his 

testimony – which included the explicit assertion of believing that MG had 

PTSD caused by the sexual abuse Mr. Fugle was charged with – were 

opinions he held to within a reasonable degree of medical certainty. RP 

737. On cross-examination, Dr. Tauben agreed that he had accepted what 

MG told him. RP 737-739. He said he did not suggest anything to MG. RP 

752. Treating the disputed sexual abuse as an established fact, the 

prosecutor asked Dr. Tauben this question: 

Q: When you learned from [MG] that he had been sexually 

abused, did his symptoms that he had been describing to you then 

make sense? 

 

A: Then I administered the questionnaire to validate indeed my 

expectations were correct. At that point, it was quite clear. We had 

specific discussion about how the symptoms could, would, and in 

my view likely were the cause [sic] of what he reported to me that 

had occurred in his earlier life. 

 

RP 754 (emphasis added). 
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 Other experts who treated MG testified for the prosecution about 

trauma, PTSD, and repression/suppression/dissociation. The hospital 

psychiatrist, Dr. Jones, discussed these things at length. “PTSD is a 

disorder that occurs when somebody has experienced trauma.” RP 433, 

434-440 (discussing symptoms of PTSD). Dr. Daniel testified, to a 

reasonable degree of medical certainty, that people who have PTSD can 

exhibit “symptoms like [MG] was displaying, like chronic fatigue, the 

pain and weakness.” RP 513-514.  

MG’s trauma counselor, Dr. Poole testified on multiple PTSD-

related topics and the “comprehensive” trauma therapy she does for her 

trauma patients. RP 536-587. Her testimony on the subject was interwoven 

with summaries of what MG had told her about allegedly being abused by 

Mr. Fugle.
14

 She said MG had come to see her “because he wanted to deal 

with the symptoms and struggle he was having after having been sexually 

abused by his stepfather Joe.” RP 551-52 (emphasis added).  

She told the jury what MG told her about his seizure-like event and 

the prosecutor used Dr. Poole’s expertise to validate MG’s claims about 

this causing him selective memory loss. RP 553-54. She diagnosed MG 

                                            
14

 “So he reported that the abuse began when he was 7 years old. It began with 

first, with being forced to touch genitals and his genitals being touched… It then 

progressed, at the age of about 8 to 9, with being forced to perform oral sex and receive 

oral sex, and then at the age of 12 with – with penis and anal penetration, and it went 

from the ages of 7 to 14.” RP 553. 
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with PTSD and dissociative amnesia. Id. Like Dr. Tauben, Dr. Poole 

testified that MG was harmed by the very sexual abuse that “Joe” was 

being tried for: “he was struggling, also, with the ramifications of, you 

know, some of the physical impairments he was having as well as the 

emotional.” RP 558.  

Without objection, Dr. Poole testified about trauma, memory 

repression-recovery:  

when a child is being abused chronically over years and it’s 

happening in the home… particularly if they’re being threatened, 

which was in the case of [MG]… in order to cope with that and go 

about their daily living, they kind of have to suppress that. So, you 

know, he was being terrified… he had been threatened that his 

mother would be killed… he had been threatened about the harm 

himself, and so it was – what can happen is, as a coping 

mechanism, those memories get suppressed. 

 

RP 561 (emphasis added). 

 Dr. Poole testified that “suppressed” memories of trauma can 

return when the victim feels “safer” and that suppression-recovery is the 

same thing as dissociative amnesia. RP 562-63. She testified that all of 

MG’s problems – “chronic fatigue, amnesia, chronic pain, dissociative 

amnesia, and flashbacks” – were consistent with what she knows “can 

come from childhood trauma.” RP 565. Dr. Poole emphasized that trauma 

can affect a child’s physical health. Id. She made it clear she believed the 
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“constellation of [MG’s] symptoms, as a group, to include flashbacks,” 

indicated that trauma and PTSD were the root cause of his ills. RP 583. 

 As a therapist, Dr. Poole accepts what a patient tells her, so the 

therapeutic relationship remains strong, and trusting. RP 578. She testified 

she does not need to psychological testing for her clinical work: 

[S]ome people do, but we also can just rely on a solid clinical 

interview… I rarely do them. Usually clinical interview is 

sufficient for the purpose of therapy. 

 

RP 579.  

 If she were to evaluate someone for a courtroom setting, Dr. Poole 

testified a simple interview would not do: 

If I was doing an assessment, a forensic assessment, then I would 

need to do those evaluations, but in my role as a therapist, that’s 

not necessary to do therapy.... A forensic assessment would be if, 

for instance, for, like, legal reasons, you would hire on an 

independent person who comes, a psychologist, who just assesses 

the person to make the diagnosis without a clinical therapeutic 

relationship with them, that led to a therapeutic relationship with 

them. 

 

RP 586 (emphasis added). 

 Dr. Poole felt justified in believing MG because he reminded her 

of her other patients, of other trauma victims. “Everything he said and his 

symptom presentation was all very consistent with treatment I’ve done 

with, you know, hundreds of other PTSD victims.” RP 587. 
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 Dr. Poole referred MG to Wendy Rawlings, the self-described 

“educated technician” who administered the “controversial” EMDR 

guided imagery therapy. RP 654.
15

  

We talked about what he thought had happened with the abuse. He 

organized his memories into where they happened and that the 

bedrooms they happened in as the family moved. He also 

organized his reactions to them into what he called episodes and 

flashbacks…. Flashbacks were partial memories that he was 

having, that he was having, yeah, incomplete memories. 

 

RP 663 (emphasis added).  

 

 Talking about the “movement desensitization” part of her therapy, 

Ms. Rawlings said, 

in the beginning, as he got on the train, so to speak, and we were 

doing this, he had a really hard time moving through that. And so 

sometimes when that happens, it helps to have the client talk, so I 

just ask him to talk about his – what he was feeling, not what he 

was thinking or any of the traumatic material, but just what he was 

feeling, and that kind of got him over the hump. 

 

RP 658-59 (emphasis added). 

 

 Ms. Rawlings maintained she did not try to help MG remember or 

develop memories. RP 674. She did say how she got MG to talk, while 

                                            
15

 “It’s all happening internally. And they come up with that goal. They feel in 

their body where it feels, and that's really important because the trauma is experienced in 

a physical way, not just in a mental way. And so they feel the trauma in their body. Then 

they follow my fingers, and the idea is they move their eyes from left to right, and that's 

really important. And we'll do this for a little while. And I tell my clients it's kind of like 

getting on a train. You're kind of watching the scenery go by. It's pretty effortless. You're 

not doing anything but just sitting and watching this scenery go by. That's what happens 

with traumatic memory, traumatic feelings. You're just kind of watching it go by.” RP 

658-59 (emphasis added). 
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having him follow her moving fingers, that this changed his brain 

processes, and got him to progress with his trauma-related feelings:  

And so sometimes if I can get my clients to start talking, it will 

kick their left brain in enough. And when we're doing this 

(indicating), we're moving from right brain to left brain, as the eyes 

move. They're stimulating -- it's called bilateral stimulation, and 

you're moving from the right to the left brain. And so I thought, by 

kicking -- by having him talk, it would kick in that left brain a little 

bit, and it did. And he was able to start progressing through that 

fear, the feeling of fear that he had, and – and then he connected, 

reconnected with his body.  

 

RP 667-68 (emphasis added). 

  

D. A 2019 Declaration of psychologist Dr. Gerald Rosen on the 

pitfalls in diagnosing PTSD, proper procedures for conducting 

a forensic psychological assessment, and the lack of general 

scientific acceptance for the idea that memory can be repressed 

and recovered. 

 

Dr. Gerald Rosen’s is Board Certified in Clinical Psychology by 

the American Board of Professional Psychology (ABPP). He holds an 

appointment as clinical professor emeritus with the Department of 

Psychology at the University of Washington, where he taught from 2001 

to 2017. Much of his career has been devoted to the study of posttraumatic 

stress disorder (PTSD).
16

 Dr. Rosen has been qualified as an expert 

                                            
16

 Dr. Rosen edited the book "Posttraumatic Stress Disorder: Issues and 

Controversies," (John Wiley & Sons, England, 2004); and co-edited for the Journal of 

Anxiety Disorders special issue on “Challenges to the PTSD Construct and its Database” 

(2007); and co-edited with B. Christopher Frueh a text entitled “Clinician’s Guide to 

Posttraumatic Stress Disorder,” published by John Wiley & Sons, USA (July, 2010). His 

CV describes over four decades of scientific contributions to the study of psychology. 

Appendix P. 
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witness throughout Washington on cases where the mental condition of 

the party was at issue and has conducted many independent psychological 

examinations, including under CR 35. Appendix Q. 

Dr. Rosen explains that “PTSD symptoms cannot on their own 

prove the validity of an alleged stressor that is claimed to have caused the 

symptoms.” App. P. (Rosen, P8.) In stark contrast with what Dr. Tauben 

and Dr. Poole told the jury, Dr. Rosen states that “[i]t is a logical fallacy to 

conclude that the presence of posttraumatic psychiatric symptoms (e.g., 

nightmares, flashbacks) corroborates the occurrence of a traumatic event.” 

Id. 

Published scientific studies show that individuals do, at times, 

misreport symptoms, and “misrepresent their exposure to events alleged to 

have caused PTSD.” (Rosen, P10.) Peer reviewed journal articles 

“document PTSD diagnosed war veterans who never were deployed to a 

combat zone”
17

 and others that “document falsified reports of sexual 

harassment and sexual assault.”
18

 Id. 

                                            
17

 Falsified claims of exposure to traumatic events have been documented 

among veterans. E. Lynn and N. Belza (1984), Factitious post-traumatic stress disorder: 

the veteran who never got to Vietnam, Hospital and Community Psychiatry, 35, 697-701. 

Also, L. Sparr and L. Pankratz (1983), Factitious post-traumatic stress disorder, 

American Journal of Psychiatry, 140, 1016-1019. The problem of veterans who never 

served in Vietnam but who claimed combat related PTSD is discussed in B.G. Burkett & 

G. Whitley (1998), Stolen Valor: How the Vietnam generation was robbed of its heroes 

and its history, Dallas: Verity Press, Inc. Frueh and colleagues documented the extent of 

the problem, finding that only 41% of 100 PTSD-diagnosed veterans had evidence of 

combat exposure in their military records. B.C. Frueh, J.D. Elhai, A.L. Grubauh, J. 
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“[M]otives and psychiatric issues that can lead to misreporting and 

simulation of illness are diverse and complex.” (Rosen, P11). Certainly 

“psychotic disorders, factitious disorders, and other motivations including 

a desire to explain a dysfunctional life can account for the presentation of 

PTSD-like syndromes.” Id. (footnote omitted). Critically, “[h]ealth 

professionals have no demonstrated ability to detect, on the basis of an 

individual’s presentation during interviews, when information is falsely or 

inaccurately reported.” (Rosen, P12.) Instead of remining objective, those 

who provide treatment “assume that a patient is motivated to report 

problems as accurately as possible for the purpose of developing an 

effective and relevant treatment plan.” (Rosen, P13.)  

                                                                                                             
Monnier, T.B. Kashdan, J.E. Sauvageot, et al. (2005). Documented combat exposure of 

US veterans seeking treatment for combat-related post-traumatic stress disorder. British 

Journal of Psychiatry, 186, 467-472.   

 
18

 A. Trankell (1958), Was Lars sexually assaulted? A study on the reliability of 

witnesses and of experts, Journal of Abnormal and Social Psychology, 56, 385-395. A 

more extensive study on false rape allegations is reported by E.J. Kanin (1994), False 

rape allegations, Archives of Sexual Behavior, 23, 81-92. In this study of police 

investigations over a nine year period, in a Midwestern town in America, 41% of the total 

disposed rape cases were officially withdrawn, as determined by “the complainant’s 

admission that no rape had occurred and the charge, therefore, was false.” Also see MD. 

Everson & B.W. Boat (1989), False allegations of sexual abuse by children and 

adolescents, American Academy of Child and Adolescent Psychiatry, 230-235; W. 

O’Donohue & A.H. Bowers (2006), Pathways to false allegations of sexual harassment, 

Journal of Investigative Psychology and Offender Profiling, 3, 47-74; and A. DeZutter, 

R. Horselenberg, & P.J. van Koppen (2018), Motives for filing a false allegation of rape, 

Archives of Sexual Behavior, 47, 457-464. 
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The fields of psychiatry and psychology recognize there is a 

fundamental conflict when a treatment provider serves as an expert in 

court. P13, fn.10.
19

  

Dr. Rosen points out that therapists base their opinions on a belief 

that what is reported to them by the patient is true. This is why “numerous 

authorities” have cautioned professionals to “use a “multi-method” 

approach to assessment if they will be testifying in court.” (Rosen, P14).  

He quotes one such guide for psychological assessment:  

"Disastrous results can ensue if a psychologist enters court merely 

on the basis of his therapeutic interaction with a patient, and tries 

to render valid opinions in a particular case based on this 

therapeutic insight, without doing the investigative work necessary 

in any forensic case... Clinical interview is never sufficient; 

interviews must be supplemented by careful review of records, 

history-taking, and interviews with family, friends, or employees."  

 

Conducting appropriate psychological testing is likewise a 

necessity. Such testing should include symptom validity measures 

designed to detect poor effort, underperformance, and 

exaggeration. 

 

Id. (footnotes omitted) (emphasis added). 

                                            
19

 See L.HG. Strasburger, T.G. Gutheil, & A. Brodsky (1997), On wearing two 

hats: Role conflict in serving as both psychotherapist and expert witness, American 

Journal of Psychiatry, 154, 448-456. Also, S.A. Greenberg & D.W. Shuman (1997), 

Irreconcilable conflict between therapeutic and forensic roles, Professional Psychology: 

Research and Practice, 28, 50-57. Consider also the ethical guidelines developed by the 

American Academy of Psychiatry and the Law (1995): "Treating psychiatrists should 

generally avoid agreeing to be an expert witness or to perform evaluations of their 

patients for legal purposes because a forensic evaluation usually requires that other 

people be interviewed and testimony may adversely affect the therapeutic relationship." 

Document available on the web at http://www.emory.edu/AAPL/ethics.htm   
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 Dr. Rosen opines that “[i]ndividuals can hold unfounded beliefs 

and false memories that they sincerely believe. Research shows that false 

beliefs and memories can be readily created through suggestion, guided 

imagery techniques, dream interpretation, and other sources of misleading 

information.” (Rosen, P15) (footnotes omitted). For example, some who 

“suffer distress because they believe they were abducted by aliens 

demonstrate how memories of non-existent trauma can exert influence as 

if the events really happened.” (Rosen, P16) (footnote omitted). Research 

has shown that people with such bizarre sensations, “likely have 

misinterpreted episodes of sleep paralysis during which hypnopompic 

hallucinations are confused with alien beings.” Id.  

The presence of “posttraumatic psychiatric symptoms do not 

necessarily establish that something horrific must have happened,” 

because those who sincerely believe they were traumatized – when they 

were not – can show similar symptomology as real trauma victims. Id. In 

other words, if one were to diagnose PTSD from symptoms alone, it 

would be impossible to detect a false positive error. 

 Dr. Rosen also declares, again with substantial support from 

published authority, that the concept of memory repression and recovery, 

is not generally accepted in science. (Rosen, P17, P18.) Controversies 

surrounding traumatic and repressed memories are so intense, they were 
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referred to as the “memory wars.” (Rosen, P17.) The scientific community 

has rejected repression: 

In the psychological community on the whole, there is no general 

acceptance of the idea that recovered memories can serve to validate 

the occurrence of distant and previously forgotten events. The 

scientific community is in agreement that recovered memories cannot 

be accepted as accurate, nor used to establish the occurrence of an 

event, in the absence of corroborating evidence. 

 

P17 (emphasis added).
20

 

 Dr. Rosen understands this case “involves an individual who 

claims to have experienced brutal sexual abuse over a period of years, for 

which he had absolutely no recall, and later recovered memories in part 

based on the content of nightmares, after which he presented with the 

symptoms of posttraumatic stress disorder.” (Rosen, P19.) He also 

understands that MG’s treatment providers accepted what he had to say 

and “worked with his presenting problems in a manner consistent with 

their role as therapist.” Id. Then, without conducting an objective forensic 

evaluation, MG’s treatment providers came into court to talk about their 

patient and their view that his apparent symptoms corroborated the alleged 

recalled abuse and could be labeled PTSD. Id. 

                                            
20

 Dr. Rosen mentions, as proof of both the controversy around claims of 

repressed-recovered memories – and also as proof that the concept is unreliable – “the 

phenomenon of "retractors" (i.e. individuals who repudiate recovered memories of 

childhood abuse), and multi-million dollar judgements against therapists who employed 

recovered memory therapies and fostered the reporting of false memories.” P18 

(footnotes omitted). 
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Dr. Rosen concluded, and informs the Court, that: 

Presenting a therapists’ diagnostic impressions – in the absence of 

an independent forensic psychological evaluation and objective 

testing to test rival hypotheses and/or in the absence of instructions 

regarding the limits of data upon which therapists rely – would 

constitute a disservice to the trier of fact.  

 

(Rosen, P20-21) (footnote omitted).  

E. A 2019 Declaration of cognitive psychologist Dr. Daniel 

Reisberg debunks MG’s treatment providers’ claims that 

memories may be suppressed, repressed, or dissociated – and 

recovered. 

 

 Dr. Reisberg is a research psychologist, whose expertise is in 

cognitive psychology. His specialty is “the completeness and accuracy of 

human memory.” (Reisberg, P2.) He testified for the defense at trial. RP 

768-858.
21

 The prosecutor interviewed him before trial and Dr. Reisberg 

indicated then that he believed “M.G.’s memories were (at best) unreliable 

and (more strongly) likely to be false memories.” (Reisberg, P5.) 

 He explained: 

M.G.’s claims about having “recovered” a memory of repeated, 

traumatic sexual abuse were inconsistent with what we know about 

memory on the whole. I indicated that if the pattern M.G. reported 

was not working like a memory would, then it probably was not a 

memory. 5/10/16 RP18. I was concerned that it appeared M.G.’s 

memories may have been encouraged or maybe even motivated by 

events in his counseling process. 5/10/16 RP21. I was concerned 

that M.G.’s first alleged claim of memory of abuse, to his 

grandmother, was not recorded. 5/10/16 RP22. Consequently we 

would never know exactly how that conversation unfolded; I 

                                            
21

 Attached as Appendix R is his September 24, 2019 declaration. His updated 

CV is included too. Appendix S. 



34 

 

suggested, therefore, that there was a substantial danger that M.G’s 

grandmother played more of an active role in the emergence of 

M.G’s memories than her report suggests. 5/10/16 RP22. 

 

(Reisberg, P4). 

 Dr. Reisberg opined that MG’s account of losing awareness – from 

age 14 to 18 – that he was repeatedly raped between the age of 7 and 14 – 

was clearly not in line with how memory works: “My view of this point 

was (and is) rooted in scientific findings that show that events like the 

ones M.G. alleged are highly memorable, and so would, at a high level of 

probability, never have been forgotten in the first place.” (Reisberg, P5, P-

7-10 (published authority supporting these opinions). 

 At his pretrial interview, Dr. Reisberg alerted the lawyers that the 

concept of dissociative amnesia (or repression or suppression) “is regarded 

with some substantial amount of skepticism by the scientific community,” 

and may not pass the Frye test. (Reisberg, P5); 5/10/16 RP25. “[P]eople 

remember traumatic events,” which is one of many reasons why scientists 

do not accept that repression exists. (Reisberg, P9-10.) 

 Some clinicians may disagree, but this concept is “absolutely not” 

accepted within the scientific community. (Reisberg, P10-11); RP 789-

791. He testified: “anybody who’s looked carefully and scientifically at 

the evidence says it’s probably not real.” RP798. In his 2019 declaration, 

Dr. Reisberg is emphatic about the state of the science: “Note, therefore, 
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both that claims endorsing the repression notion are not generally 

accepted, and also that claims rejecting the repression notion are generally 

accepted.” (Reisberg, P12) (emphasis in the original). 

 In 2019, at request of undersigned counsel, Dr. Reisberg reviewed 

the trial testimony of the State’s expert witnesses, including opinions 

given by MG’s family doctor Dr. Daniel and MG’s trauma therapist, Dr. 

Poole. Dr. Reisberg concludes that the jury deciding Mr. Fugle’s case was 

exposed to unreliable testimony: “some of the opinions given by Dr. 

Daniel and Dr. Poole at trial – especially their opinions about 

“repression,” “suppression,” and “dissociation,” were opinions that lack 

general acceptance in the scientific community.” (Reisberg, P13-25.) 

 For example, Dr. Poole’s claims that “all of [her] childhood trauma 

people” experience a “period of memories that come up over the course of 

time as certain new nightmares and flashbacks come back and that they’ve 

come in and present a new memory and another memory as they come up 

in time,” cannot be confirmed, and certainly not as her claim of “memories 

that have been lost and then found again.” (Reisberg, P14.) The same 

criticism applies to Dr. Daniel, who told jurors that “Dissociative amnesia 

[is] a psychiatric condition where, due to extreme psychological trauma, 

the memory is suppressed, causes a disruption of the memory as well as 

their identity, and the awareness is lost.” RP 506 (emphasis added). 
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Again, the prevailing view is that trauma leads to long-lasting 

and intrusive memories, not “suppression.” There is no general 

acceptance of the idea that trauma causes a trauma victim the 

inability to access a formed memory. What Dr. Daniel testified to 

would not satisfy the Frye standard requirement of general 

acceptance. 

 

(Reisberg, P16-17) (emphasis added). 
 

 Dr. Poole testified that “a dissociative flashback is different from a 

regular memory, and a dissociative flashback would be one in which you 

actually feel like you were reliving the traumatic memory.” RP 545. If a 

court wanted to know if this assertion of Dr. Poole’s met the Frye standard 

of admissibility, Dr. Reisberg would state that the answer is no, “there is 

no general acceptance for Dr. Poole’s assertion that a flashback is a 

special type of genuine memory. To the contrary… there is general 

acceptance that a “flashback” cannot be reliably understood as “a 

playback.” (Reisberg, P18.)  

Because “flashbacks” can blend truth with fiction, a subjective report of 

the experience of a “flashback,” “does not in and of itself prove the 

existence of the event thought to have occurred in the past.” (Reisberg, 

P18.) Dr. Reisberg declares that Dr. Poole’s testimony on this point “is an 

unjustified suggestion that flashbacks and nightmares can cause a true 

(and “repressed”) memory to be recovered.” P20.  
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 As a memory researcher with over four decades of experience, Dr. 

Reisberg confidently state “there was no “repression” and “recovery” 

here.” (Reisberg, P21.) He opines that:  

 M.G.’s reports do not function as memories generally function, and 

so, on that basis, may not be genuine memories.  

 

 If he had actually experienced these events, he would not have 

forgotten them.  

 

 In the alternative, if the events were extremely traumatic, the 

processes of consolidation would have been disrupted; therefore, no 

memory record would have been established; therefore there would 

be no “memory” that potentially could be recovered; therefore no 

legitimate “recovery” would be possible. 

 

Id.  

In his expert opinion, MG’s “flashbacks, the conversations with 

his grandmother and perhaps with counselors[,] provide a plausible 

alternative view – that his reports are essentially memory illusions, 

memories for events that did not occur.” (Reisberg, P21).  

F. 2019 Declaration of Dr. Mark Whitehill expressing agreement 

with Dr. Rosen and Dr. Reisberg’s views and explaining the 

importance of Mr. Fugle’s neighbors’ observations that MG 

did not consistently appear.  

 

In 2015, Dr. Whitehill authored a declaration in support of trial 

counsel’s successful motion to access MG’s counseling and medical 

records but then did not assist further with the matter. In 2019, 

undersigned counsel asked Dr. Whitehill to take a second look at the case, 
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and he did so. Appendices T and U. In 2019, Dr. Whitehill reviewed more 

case materials than in 2015. (Whitehill, P2-3, paragraph 6.)
22

 

Dr. Whitehill understands that the treatment providers’ diagnoses 

of PTSD and dissociative amnesia were “used to bolster the state’s theory 

that M.G. was abused by the defendant as alleged.” (Whitehill, P3.) Dr. 

Whitehill finds this problematic, much as Dr. Rosen did:  

The diagnoses were conferred by clinicians seen by M.G., and 

were not the result of an independent Rule 35 examination (IME) 

of the complainant. Therapeutic bias in diagnostic assessment is 

well-established in the research literature in light of a clinician’s 

uncritical acceptance of the clients’ self-report and the focus on the 

subjective reality of the client. 

 

(Whitehill, P3).  

Dr. Whitehill states that if MG had submitted to an independent 

forensic assessment, “which would include objective psychometric testing 

as well as an assessment of the possible presence of malingered or 

factitious symptoms,” the problem of therapeutic bias may have been 

ameliorated. (Whitehill, P3.)  

Dr. Whitehill also agrees with Dr. Rosen that it is a “logical 

fallacy” for an evaluator to say that symptoms “reflect the presence of a 

                                            
22

 In 2015, trial counsel gave Dr. Whitehill case discovery on the case, defense 

pretrial interviews of MG and his mother and grandmother, and MG’s records once those 

were produced. Dr. Whitehill has now also seen Dr. Reisberg’s 2016 trial testimony and 

his 2019 declaration, Dr. Rosen’s 2019 declaration, a summary of MG’s treatment 

providers’ trial testimony about trauma, PTSD, and alleged effects on MG, and the 

defense witness interviews of the Van Netta and Pagay neighbors. Excerpts of the trial 

record provided to Dr. Whitehill are attached. Appendix V. 
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particular stressor.” (Whitehill, P4.)
23

 He notes that this record includes 

potential sources of trauma different from the disputed sexual abuse, e.g. 

Mr. Fugle’s alleged physical aggression toward his wife or her nervous 

breakdown. (Whitehill, P4-5.)  

 Dr. Whitehill agrees with Dr. Reisberg that “M.G.’s reported 

“recovery,” at age 18, of memories of having been repeatedly and severely 

sexually abused between the ages of 7 and 14 is inconsistent with research 

on memory and depends on the discredited theory of “repression.” 

(Whitehill, P5) (citations omitted) (emphasis added). He agrees with Dr. 

Reisberg’s 2019 conclusions that Dr. Poole’s testimony about “recovery” 

and “repression” “fails to meet the Frye standard of general acceptance 

and should have been excluded.” Id. 

 Dr. Whitehill’s re-review of MG’s records – along with what the 

Van Netta and Pagay neighbors had to say about the complainant – now 

leads him to suspect “the presence of a rival hypothesis that may explain 

M.G.’s symptomatic presentation: that of a factitious disorder.” (Whitehill, 

P5.) A factitious disorder is a condition in which a person, without a 

malingering motive, acts as if they have an illness by deliberately 

                                            
23

 According to Dr. Whitehill, Dr. Tauben’s ready acceptance that “M.G.’s 

ostensive PTSD derived from “prolonged interval sexual abuse” reflects another example 

of the logical fallacy of “affirming the consequence.” Id. 
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producing, feigning, or exaggerating symptoms, purely to attain (for 

themselves or for another) a patient’s role. Id. 

 Dr. Whitehill did not have the benefit of the Van Netta and Pagay 

witness declarations when the matter was pending, but finds them 

probative and relies on them in his current assessment:   

Neighbor Dawn Pagay asserted in interview that M.G.’s mother, 

Jana, believed M.G. was so compromised in his ability to walk that 

she purchased a walker for him; however, when his mother was not 

around, M.G. appeared to walk with without difficulty, an 

observation also witnessed by Dawn’s husband, Robert. 

 

Another long-time neighbor, Lynn Van Netta, saw evidence that 

M.G. was exaggerating physical health complaints to garner 

attention from his mother, who he believed was spending more 

time with her husband, Mr. Fugle. Lynn’s husband, Kirk, reported 

that he had counseled M.G. and had learned that M.G. was intent 

on breaking up his mother’s marriage to Fugle. The Van Nettas’ 

daughter, Mikkel, who often socialized with M.G., reported that he 

behaved normally, without physical limitations, until his mother 

was present; he would then act as if he were severely physically 

disabled. 

 

(Whitehill, P6) (emphasis added).   

 

 Much like Dr. Rosen, Dr. Whitehill believes that a multi-modal 

approach is necessary for a reliable forensic psychological assessment. 

Given that there was a basis to suspect the presence of a factitious 

disorder, Dr. Whitehill asserts that the shortcut taken by Dr. Tauben to 

conclude that MG suffered from “post-traumatic stress disorder from 

prolonged interval sexual abuse,” was a mistake. See RP 725, 750.  
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 Dr. Whitehill opines that making the diagnosis, as Dr. Tauben did, 

“falls below the standard of care to confer a psychiatric diagnosis.” 

(Whitehill, P7.) What was needed was “objective testing” to include 

“validity scales necessary to rule out the presence of secondary gain for 

the display of psychiatric symptoms.” (Whitehill, P7.)  

 Dr. Whitehill concludes that the facts of this case do not ring true: 

 In my 32 years of clinical practice, I have never encountered a 

fact pattern as unusual as reported here: the claim by an 18-year-

old that he had no memory of seven years of sexual abuse; that the 

reported abuse was particularly severe and included anal rape; that 

the reported abuse occurred at a frequency as high as twice a week; 

that the reported abuse occurred during late childhood and early 

adolescence (at a time memory capabilities are well-developed); 

and that the reported abuse in its entirety was recollected following 

a pseudo-seizure. 

Id. 
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V. ARGUMENT 

PETITIONER’S RESTRAINT IS UNLAWFUL PURSUANT TO 

RAP 16.4 (c)(2) and (3). 

A. Mr. Fugle’s constitutional right to trial by jury was violated 

when the complainant’s treatment providers testified that they 

believed his accusations. 

  

1. A defendant’s constitutional right to a fair trial by jury 

bars witnesses from expressing opinions of guilt. 

 

An accused is guaranteed the right to a fair trial by an impartial 

jury. U.S. Const. amend. VI; Wash. Const. art. 1, §§ 3, 21, 22. The Sixth 

Amendment right to a fair trial is binding upon the States through the due 

process clause of the Fourteenth Amendment. Duncan v. Louisiana, 391 

U.S. 145, 158-59, 88 S.Ct. 1444, 20 L.Ed.2d 491 (1968). “The right to 

have factual questions decided by the jury is crucial to the right to trial by 

jury.” State v. Montgomery, 163 Wn.2d 577, 183 P.3d 267 (2008). “The 

concept of the jury as the arbiter of disputed facts appears to predate 

recorded history.” Id. at 589. Berger v. United States, 295 U.S. 78, 88, 55 

S. Ct. 629, 79 L.Ed. 1314 (1935); U.S. Const. amends. VI, XIV; Const. 

art. I, §§ 3, 22.  

Because it is the jury’s role to decide factual questions, witnesses 

may not express opinions as to the guilt of the defendant in criminal trials. 

State v. Montgomery, 163 Wn.2d at 591; State v. Demery, 144 Wn.2d 753, 
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759, 30 P.3d 1278 (2001). A witnesses “may not testify as to the guilt of 

defendants, either directly or by inference.” State v. Olmedo, 112 Wn. 

App. 525, 530, 49 P.3d 960 (2002). In a child sexual abuse case, “[a]n 

improper statement as to an opinion of guilt may be implied from a 

testimonial opinion that a child claiming sexual abuse is telling the truth.” 

State v. Borsheim, 140 Wn. App. 357, 374, 165 P.3d 417 (2007), citing 

State v. Alexander, 64 Wn. App. 147, 154, 822 P.2d 1250 (1992) (child 

sex abuse convictions reversed because counselor testified that he believed 

9-year-old complainant was not lying.) 

Sharing with a jury that a therapist diagnosed a complainant with a 

condition like “rape trauma syndrome,” that by its name conveys the 

expert’s view that sexual abuse trauma is responsible for the 

complainant’s symptoms, plainly violates the constitutional right to a jury 

trial and is reversible error. State v. Black, 109 Wn.2d 336, 348-49, 745 

P.2d 12 (1987) (“whether it be denominated as a form of “post-traumatic 

stress disorder”, “rape trauma syndrome” or otherwise” such expert 

opinion is unfairly prejudicial and inadmissible.) 

In fact, an expert’s testimony “that her diagnosis of post-traumatic 

stress syndrome was secondary to sexual abuse,” is so improper that it 

qualifies as manifest constitutional error, meaning, an error reviewable 

even if raised for the first time on appeal. State v. Florczak, 76 Wn. App. 
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55, 74, 882 P.2d 199 (1994) (emphasis added). Accord State v. Kirkman, 

159 Wn.2d 918, 936, 155 P.3d 125 (2007) (holding that even a “nearly 

explicit statement by the witness that the witness believed the accusing 

victim,” constitutes manifest constitutional error).  

2. Like in Black and Florczak, Dr. Tauben’s assertion that 

MG had PTSD “from prolonged interval sexual abuse,” 

and Dr. Poole’s diagnosis of PTSD to help MG “deal 

with the symptoms and struggle he was having after 

having been sexually abused by his stepfather Joe,” 

were explicit assertions that the patient was truthful and 

the accused guilty. 

 

The Washington Supreme Court prohibits an expert asserting that 

the complainant is a sex offender   In State v. Black, a rape counselor 

testified she believed the complainant suffered from “rape trauma 

syndrome,” because the complainant exhibited a specific profile of 

symptoms thought to be shared by rape victims. 109 Wn.2d at 348. The 

counselor testified: “In every rape victim that I have seen they exhibit 

consistent symptoms... For example, body soreness, guilt, shame, feelings 

about the trial, nightmares, flashbacks, these are common symptoms that 

rape victims experience. There is a specific profile for rape victims and 

[R.J.] fits in.” Id. at 339. 

The Black court agreed with the defense challenge that presenting 

this diagnostic opinion violated Mr. Black’s right to have the jury 

determine the disputed facts for itself: 
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The defendant contends that expert testimony on rape trauma 

syndrome is unfairly prejudicial because it constitutes an opinion 

as to the guilt of the defendant, thereby invading the exclusive 

province of the finder of fact. We agree. 

 

State v. Black, 109 Wn.2d at 349. 

 

The Court confirmed that the rape counselor’s opinion was two 

errors in one. The counselor had vouched for the complainant as a 

truthteller. The counselor simultaneously condemned the accused as 

guilty.  

The danger of prejudice is especially acute where, as here, the 

expert expressly uses the term “rape trauma syndrome.” As one 

court cogently notes, “[t]he term itself connotes rape.”… It carries 

with it an implied opinion that the alleged victim is telling the truth 

and was, in fact, raped…. It constitutes, in essence, a statement that 

the defendant is guilty of the crime of rape. 

 

Id. at 349 (internal citations omitted) (emphasis added). 

 MG’s treatment providers repeatedly testified he told them about 

the disputed childhood sexual abuse and his problems, that they declared 

what he reported as symptoms of trauma, and particularly consistent with 

MG being a victim of childhood sexual abuse. RP 553 (“So he reported 

that the abuse began when he was 7 years old. It began with first, with 

being forced to touch genitals and his genitals being touched…”) 
24

 None 

                                            
24

 Q. Okay. In treating Mitchell, was everything that he -- he told you about, 

what he experienced, the symptoms, et cetera, consistent with what you would expect 

from someone who suffered childhood trauma based on  your experience and your 

training? A. Yes. Everything he said and his symptom presentation was all very 
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used the term “rape trauma syndrome,” but both diagnosed MG with 

PTSD. With Dr. Tauben, the diagnosis was explicitly secondary to sexual 

abuse. With Dr. Poole, a therapist MG was sent to deal with the sexual 

abuse, who focused on the sexual abuse, and who explained her work with 

MG was to “deal with the symptoms and struggle he was having after 

having been sexually abused by his stepfather Joe,” the conclusion that is 

what her diagnosis was for is inescapable. RP 551-52, 558, 565, 578, 583.  

Only the jury may decide whether Mr. Fugle is or is not a sex 

offender.  Both doctors testimonies was constitutional error under Black, 

which held that opinion testimony that PTSD was caused by sexual abuse 

is just as a pernicious violation of the constitutional right to a jury trial as 

testimony that a complaint suffers from “rape trauma syndrome.” “[W]e 

do not share the view, espoused by some courts, that an expert witness’ 

decision to avoid the term “rape trauma syndrome” thereby renders such 

testimony admissible.” Id. (emphasis added). 

In State v. Allewalt, 308 Md. 89, 517 A.2d 741 (1986), for 

example, the court allowed an expert witness to testify that the 

alleged victim suffered from a form of “post-traumatic stress 

disorder” with rape as the likely stressor. The court suggested that 

the same testimony would be inadmissible had it been labeled as 

testimony on “rape trauma syndrome”. Allewalt, at 98, 108, 517 

A.2d 741. We find such semantic distinctions unpersuasive. In the 

present case, the testimony of rape counselor Bermensolo, whether 

it be denominated as a form of “post-traumatic stress disorder”, 

                                                                                                             
consistent with treatment I've done with, you know, hundreds of other PTSD victims. RP 

587. 



47 

 

“rape trauma syndrome” or otherwise, was unfairly prejudicial and 

hence inadmissible. 

 

State v. Black, 109 Wn.2d at 349. 

 

 “[T]he State may not introduce expert testimony which purports to 

scientifically prove that an alleged rape victim is suffering from rape 

trauma syndrome,” including when calling that condition PTSD secondary 

to sexual abuse. Id. State v. Florczak, decided a few years after Black, 

confirms this point. 

The defendant in State v. Florczak argued that her constitutional 

right to a jury trial was violated when the court allowed a prosecution’s 

witness to testify about a complainant’s alleged PTSD. 76 Wn. App. at 58. 

A therapist had interviewed a young child, including about symptoms she 

displayed that appeared to be consistent with trauma: “anger, aggression, 

issues with trust, nightmares, had indicated her sense of betrayal, problems 

with self-esteem, events that represented incidents of the trauma, 

irritability, wetting.” Id. at 62. The therapist diagnosed PTSD, relying on 

the observed symptoms. She was asked if: “a child who is suffering from 

post-traumatic stress disorder [sic], is that consistent with a child who has 

suffered sexual abuse?” Id.  
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The therapist answered: “When we give the child post-traumatic 

stress, it can be to any traumatic event. It is secondary, in this case, in 

[KT]'s case, to sexual abuse.” Id. 

The therapist’s assessment that the child had PTSD – up to the 

point where the therapist was allowing for the possibility non-sexual 

trauma was responsible for the child’s symptoms – “did not usurp the 

jury's function of weighing the evidence to decide whether KT was in fact 

sexually abused.” Id. at 74. But when the therapist opined the child’s 

PTSD was caused by “sexual abuse,” the testimony had crossed-over into 

an impermissible and unconstitutional comment on the defendants’ guilt: 

However, constitutional error did occur when, after being asked 

whether a diagnosis of post-traumatic stress syndrome is 

“consistent with a child who has suffered sexual abuse”, Wilson 

stated, “[w]hen we give the child post-traumatic stress, it can be to 

any traumatic event. It is secondary, in this case, in [KT]'s case, to 

sexual abuse.” By stating that her diagnosis of post-traumatic stress 

syndrome was secondary to sexual abuse, Wilson rendered an 

opinion of ultimate fact—i.e., whether KT had been sexually 

abused—which was for the jury alone to decide. 

  

State v. Florczak, 76 Wn. App. at 74. 

The Court held that “this segment of [therapist] Wilson's testimony 

also amounted to an opinion [the two defendants] were guilty, either 

individually or jointly, of sexually abusing KT. Admitting that evidence 

invaded the province of the jury.” Id. The Florczak Court declared this to 

be a manifest constitutional error, or error that is “harmless only if the 
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untainted evidence is so overwhelming that it necessarily supports a guilty 

verdict.” Id.  

Under the facts of that case, where the police had found a 

photograph of one of the co-defendant’s and the victim exposing their 

genitalia, and where a medical exam showed history of sexual abuse 

(presence of a bacterial germ found in sexually active adult women), the 

untainted evidence was overwhelming and the error harmless. Id. at 75.  

3. The State’s experts Dr. Tauben and Dr. Poole explicitly 

asserted that MG was a rape victim. This was manifest 

constitutional error that requires reversal. 

 

 On the record in this case, it is clear these two State’s experts 

asserted their belief in MG’s accusation and his stepdad’s guilt. Dr. 

Tauben’s diagnosis of “post-traumatic stress disorder from prolonged 

interval sexual abuse,” with the specifier that MG had “physical symptoms 

generated by central nervous system sensitization consequent to abuse 

exposure,” was the worst of the lot. RP 725 (emphasis added). His words – 

those of an established physician – were resolute. He testified to the jury 

that in his “judgment and experience,” MG’s symptoms “could be fully 

accounted for… by the early life sexual abuse exposure.” RP 725. This 

was an explicit comment on MG’s credibility and Mr. Fugle’s guilt. Under 

Florczak, this was manifest constitutional error. 
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 What Dr. Poole testified to was equally insidious. She testified that 

she had accepted what MG had told her, considered his symptoms, and 

concluded the commonalities between what she knew of sexually abuse 

meant he had PTSD because he himself had been abused. Dr. Poole 

testified she "did ask him to go through the timeline," of the sexual 

abuse… "it was exactly the same… it all came from him." RP 565. Her 

testimony also constituted manifest constitutional error. 

Any error that infringes on a constitutional right is presumed 

prejudicial and the State must show that the error was harmless beyond a 

reasonable doubt. State v. Miller, 131 Wn.2d 78, 90, 929 P.2d 372 (1997). 

The error is harmless only if overwhelming untainted evidence necessarily 

leads to a finding of guilt. State v. Florczak, 76 Wn. App. at 75; State v. 

Guloy, 104 Wn.2d 412, 426, 705 P.2d 1182 (1985); Parker v. Randolph, 

442 U.S. 62, 70–71, 99 S.Ct. 2132, 60 L.Ed.2d 713 (1979); Brown v. 

United States, 411 U.S. 223, 231, 93 S.Ct. 1565, 36 L.Ed.2d 208 (1973).  

The “’overwhelming untainted evidence’ test… insur[es] that a 

conviction will be reversed where there is any reasonable possibility that 

the use of inadmissible evidence was necessary to reach a guilty verdict.” 

State v. Guloy, 104 Wn.2d 426. 
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Mr. Fugle’s trial counsel failed to object. And when he became Mr. 

Fugle’s appellate counsel, he failed to raise this issue under RAP 2.5(a). 

Both times, counsel rendered ineffective assistance.  

Failure to make an adequate record prevents a reviewing court on 

direct appeal from deciding an issue.  State v. Wheaton, 121 Wn.2d 347, 

365, 850 P.2d 570 (1993) (appellate court will decline to review issue if 

the record inadequate). The Washington Supreme Court has ruled that 

when appellate counsel is ineffective, for failing to raise a constitutional 

violation on appeal which would have warranted a new trial, the proper 

remedy is to allow a new trial for that issue raised in a PRP rather than 

prove actual prejudice.  In re Orange, 152 Wn.2d 795, 814, 100 P.3d 291, 

300 (2004), as amended on denial of reconsideration (Jan. 20, 2005).  

This Court should apply the “overwhelming untainted evidence” test to 

Mr. Fugle’s Petition, the review standard he would have been entitled to 

had the issue been properly raised on direct appeal.  

This court must reverse due to the ineffective assistance of 

appellate counsel for failure to make this claim of reversible error. But 

even looking at the case through the traditional PRP standard,
25

 there is 

                                            
25

 “A personal restraint petitioner must prove either a (1) constitutional error that 

results in actual and substantial prejudice or (2) nonconstitutional error that ‘constitutes a 

fundamental defect which inherently results in a complete miscarriage of justice.’” In re 

Pers. Restraint of Monschke, 160 Wn. App. 479, 488, 251 P.3d 884 (2010) (internal 

quotation marks omitted) (quoting In re Pers. Restraint of Davis, 152 Wn.2d 647, 672, 
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actual and substantial prejudice. In this case, there was no corroboration, 

no physical evidence, and multiple reasons to doubt the accuser’s 

reliability and question his motive.  

MG’s therapists testified day after day about trauma, sexual abuse, 

PTSD, and how MG’s symptoms mean he is a victim and that he was 

victimized by his stepdad. Even if the other providers, like Wendy 

Rawlings, Dr. Jones, Dr. Daniel, or Dr. Steffener did not make as explicit 

of a claim that MG was a traumatized rape victim as Dr. Tauben or Dr. 

Poole did, the combination of their testimony on the whole made it clear 

that all of them believed their patient MG.
26

 In Florczak, there was some 

discussion of victim impact, but at Mr. Fugle’s trial, this was endless.    

The charging period of the case was 2002-2009, yet the State 

emphasized that MG’s problems persisted well into 2016. MG testified he 

cannot drive “because of [his] disabilities,” continues to suffer from and is 

in treatment for “overwhelming flashbacks of the sexual abuse memories,” 

and endures repeated “pseudoseizures.” RP 153-157. “Some of the 

different symptoms and traumas that I suffer on a day-to-day basis that 

                                                                                                             
101 P.3d 1 (2004)). The petitioner must prove the error by a preponderance of the 

evidence. In re Pers. Restraint of Lord, 152 Wn.2d 182, 188, 94 P.3d 952 (2004). 

 
26

 For an example of what might not be error, or harmful error of this type, the 

Court could look to State v. Madison, 53 Wn. App. 754, 761, 770 P.2d 662 (1989). There, 

it was only “arguably improper” to ask a CPS caseworker a single question whether a 

child complainant’s behavior was “typical of a sex abuse victim.” 
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make my life very difficult to live.” RP 213-14. His mother testified: “His 

health has not improved, maybe even gotten worse in some respects... He 

requires a lot of help... uses a walker... needs a wheelchair... has had a 

couple [pseudoseizures] in the past year." RP 268.  

The evidence presented was not just that the therapists believe MG 

is a victim, the evidence presented was that they believe the sexual abuse 

in question caused him incredible damage. When she testified she 

diagnosed MG with PTSD, Dr. Poole had already told the jury about 

countless effects of trauma and PTSD, including that the condition 

“rewires, oftentimes, the brain.” RP 539. Dr. Tauben testified that early 

life trauma damages “the developing brain.” RP 704. He testified that 

those who suffer from PTSD may manifest physical symptoms such as 

chronic pain. RP 705. He testified that all of MG’s widespread pain could 

be fully explained by the sexual abuse and the jury could have reasonably 

inferred that MG’s ongoing pain was included in that. RP 705, 726 (doctor 

testifying “there was no other likely medical explanation to account for his 

symptom complex.”)In closing argument, the trial prosecutor told the jury 

that three categories of evidence proved the State’s case: a) what MG 

testified to, b), what MG told his therapists, and, c) how his therapists 

interpreted what he told them. 
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What is the evidence that you heard that sexual contact and sexual 

intercourse occurred? [MG’s] testimony. [MG] telling his 

counselors and his doctors what happened to him, what the 

defendant did to him. The fact that [MG] was diagnosed with 

PTSD is, to a certain extent, evidence that it happened. It’s 

circumstantial evidence, right? It’s circumstantial evidence that he 

suffered sexual abuse. It’s evidence that trauma occurred. 

 

RP 919 (emphasis added).  

The trial prosecutor explicitly argued that the PTSD that MG was 

diagnosed was secondary to sexual abuse, just as Dr. Tauben had said:  

Obviously, there's an argument that any trauma can lead to PTSD. 

But when taken with the other testimony in the context with 

everything else that you heard about, no evidence of any other kind 

of trauma, it is, again, circumstantial evidence, which has the same 

weight as direct evidence, that [MG] was sexually abused by the 

defendant. 

 

RP 919. 

The erroneously admitted opinions of Dr. Tauben and Dr. Poole 

supported the State’s argument. RP 697, 699, 725 (diagnosis of “[p]ost 

traumatic stress disorder from prolonged interval sexual abuse” by 

physician Dr. Tauben); RP 551-54 (Dr. Poole diagnosing MG with PTSD 

after he told her about being sexually abuse by Mr. Fugle and described 

his physical symptoms). This constitutional error impacted the jury’s 

deliberations about the case and about PTSD.  

In fact, the State cannot now take the position there is no 

reasonable possibility that Dr. Poole and Dr. Tauben’s opinions influenced 
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the case, because the State, on direct appeal, already told this Court these 

opinions were in fact crucial to their case. On direct appeal, the State 

quoted these two doctors’ opinions (Page 8 of State’s response brief, CoA 

#49332-2-II) (“MG disclosed the sexual abuse to his providers… Dr. 

David Tauben, who specializes in pain medicine, diagnosed MG with 

“[p]ost traumatic stress disorder from prolonged interval sexual abuse” 

and connected MG’s widespread muscle pain and fatigue to his sexual 

abuse exposure.”). Id. at P25, 26. 

 The evidence against Mr. Fugle certainly was not overwhelming. 

Additionally, in terms of the sheer volume of opinion testimony presented, 

the impact of the error here was far worse than in many other cases 

ordered reversed for new trials.
27

  

 

                                            
27

 E.g. State v. Dunn, 125 Wn. App. 582, 584, 105 P.3d 1022 (2005) (reversing 

child rape and child molestation convictions, because the trial court erroneously admitted 

“the opinion of a physician's assistant that a child had probably been sexually abused 

despite the absence of any physical signs of abuse” because the opinion “usurped the 

function of the jury to determine guilt.”) State v. Carlson, 80 Wn. App. 116, 129, 906 

P.2d 999 (1995) (in a case with “no physical evidence and no independent witness to the 

charged events,” reversible error for pediatrician to testify that she concluded an alleged 

victim of child molestation had been abused, because the pediatrician found the child 

credible); State v. Alexander, 64 Wn. App. at 154 (child sex abuse convictions rape 

reversed because counselor told jury complainant was not lying); State v. Fitzgerald, 39 

Wn.App. 652, 656–57, 694 P.2d 1117 (1985) (error for trial court to allow a pediatrician 

to testify children complainants had been molested where physical examinations were 

inconclusive and doctor’s opinion was based on her assessment the children were 

truthful); People v. Singh, 186 A.D.2d 285, 285, (N.Y. App. Div. 1992) (reversing after 

psychotherapist had given prejudicial testimony that complainant “stated that she had 

insomnia, difficulty sleeping, nightmares, depression and “intrusive memories”, including 

memories about being sexually abused by her father” and holding that expert testimony 

on PTSD or rape trauma syndrome is inadmissible to prove that a rape occurred). 
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B. MG’s treatment providers should not have been permitted to 

testify that PTSD symptoms can prove the existence of a prior 

traumatic event, or that memories of trauma can be repressed 

and recovered, because these ideas do not have general 

acceptance in the scientific community and are not reliable. 

 

1. Under the Frye standard, expert opinions that have not 

gained general acceptance in the relevant scientific 

community cannot be put to a jury. 

 

Under Frye
28

, expert testimony is admissible in court if and only if: 

(1) the scientific theory or principle upon which the evidence is based 

has gained general 

acceptance in the relevant scientific community of which it is a part; 

and 

 

(2) there are generally accepted methods of applying the theory or 

principle in a manner capable of producing reliable results. 

 

Lake Chelan Shores Homeowners Ass'n v. St. Paul Fire & Marine Ins. 

Co., 176 Wn.App. 168, 175, 313 P.3d 408 (2013), rev. denied, 179 Wn.2d 

1019 (2014) (quoting State v. Sipin, 130 Wn.App. 403, 414, 123 P.3d 862 

(2005)). “Both the theory underlying the evidence and the methodology 

used to implement the theory must be generally accepted in the scientific 

community for evidence to be admissible under Frye.” Id. 

 The Frye standard recognizes that since judges may themselves not 

be able to assess the reliability of scientific evidence, they must turn to 

experts in the scientific field to help them determine the admissibility of 

                                            
28

  Frye v. United States, 293 F. 1013, 34 A.L.R. 145 (D.C.Cir.1923). 
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proffered testimony. State v. Greene, 139 Wn.2d 64, 70, 984 P.2d 1024 

(1999). Under the Frye standard, what matters is “whether the theory has 

achieved general acceptance in the appropriate scientific community.” 

Lake Chelan Shores, 176 Wn.App at 175-76 (quoting State v. Riker, 123 

Wn.2d 351, 359-60, 869 P.2d 43 (1994)). “[T]he core concern… is only 

whether the evidence being offered is based on established scientific 

methodology.” State v. Cauthron, 120 Wn.2d 879, 889, 846 P.2d 502 

(1993).  

“The rationale of the Frye standard, which requires general 

acceptance in the relevant scientific community, is that expert testimony 

should be presented to the trier of fact only when the scientific community 

has accepted the reliability of the underlying principles.” State v. 

Copeland, 130 Wn.2d 244, 255, 922 P.2d 1304 (1996) (emphasis added). 

“If there is a significant dispute between qualified experts as to the validity 

of scientific evidence, it may not be admitted.” Id., quoting State v. 

Canaday, 90 Wn.2d 808, 887, 585 P.2d 1185 (1978). 

The reliability of the scientific methods “depends upon three 

factors: (1) the validity of the underlying principle, (2) the validity of the 

technique applying that principle, and (3) the proper application of the 

technique on a particular occasion.” Sipin, 130 Wn.App. at 414-15 (citing 

inter alia Gianelli, The Admissibility of Novel Scientific Evidence: Frye 
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v. United States, a Half–Century Later, 80 Colum. L.Rev. 1197, 1201 

(1980)). 

“The trial court’s gatekeeper role under Frye involves by design a 

conservative approach, requiring careful assessment of the general 

acceptance of the theory and methodology of novel science, thus helping 

to ensure, among other things, that ‘pseudoscience’ is kept out of the 

courtroom.” State v. Copeland 130 Wn.2d at 259. 

“[I]f there is a significant dispute between qualified experts as to 

the validity of scientific evidence,” then general acceptability is not met. 

State v. Kunze, 97 Wn.App. 832, 853, 988 P.2d 977, review denied, 140 

Wn.2d 1022 (2000). (citing State v. Cauthron, 120 Wn.2d at 887). 

Science is the core of the issue. The Frye standard – and the 

caselaw addressing what the standard means – depends on scientific 

theory, scientific community, scientific methodology, scientific evidence. 

Ideas which may be superficially attractive, but which have not gained 

general acceptance among scientists, have no place in court. State v. 

Copeland, 130 Wn.2d at 259. 

2. Reverse-engineering the existence of a prior traumatic 

event when PTSD symptoms are observed, does not meet 

the Frye standard  

 

When  a clinician’s “personal experience is used as a basis for 

generalized statements regarding the behavior of sexually abused children 
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as a class, the testimony crosses over to scientific testimony regarding a 

profile or syndrome, whether or not the term is used, and therefore should 

be subject to the standard set forth in Frye.” State v. Jones, 71 Wn. App. 

798, 818, 863 P.2d 85 (1993)  

One of the core concerns with this type of evidence, is that what 

may be observed “is not specific to sexual abuse, but may be produced by 

other traumatic events in the life of the child.” Id. The “use of generalized 

profile testimony, whether from clinical experience or reliance on studies 

in the field, to prove the existence of abuse is insufficient under Frye.” Id. 

at 820. Accord Kelso v. Olympia Sch. Dist., 8 Wn.App. 1072 

(unpublished) (available at 2019 WL 2184982, at *1 (Wash. Ct. App. May 

21, 2019) (Case number 48942-2-II.) 

In Kelso, a forensic psychologist concluded that three children 

suffered from PTSD, from “some type of traumatic stressor,” and then 

asserted he could tell what that was. Id. at 2.  

This is the “affirming the antecedent” logic error described by Dr. 

Rosen, Dr. Reisberg, and Dr. Whitehill in their declarations.)
29

 See e.g. 

                                            
29

 This psychologist’s process has much in common with how MG’s doctors 

developed their diagnoses of him. “[C]onsistent with having suffered a trauma, it is 

evident that she is burdened by chronic and severe situational stress. Overt symptom 

constellations are associated with separation anxiety, social anxiety, and obsessive-

compulsive trends…. As is common among traumatized children…” Id., at 2. About a 

second child, the psychologist wrote: “This anxious, emotionally fragile nine-year old 

[sic] presents a symptom complex consistent with having suffered sexual trauma.” Id.  
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(Rosen, P8) “[i]t is a logical fallacy to conclude that the presence of 

posttraumatic psychiatric symptoms… corroborates the occurrence of a 

traumatic event.”) 

The Kelso trial judge ruled the testimony inadmissible under Frye 

and this Court affirmed: “Because an expert cannot use trauma symptoms 

to prove abuse, let alone determine the identity of an abuser, we hold that 

Dr. Wynne's opinions are inadmissible under Frye.” Id. at 8. 

“The purpose of emotional therapy is not the determination of 

historical facts, but the contemporary treatment and cure of the patient.” 

Tyson v. Tyson, 107 Wn.2d 72, 79, 727 P.2d 226 (1986), overturned due to 

legislative action. Dr. Poole is a clinician and her diagnosis was based 

MG’s self-report, what she knows from experience to by the typology of a 

trauma victim, and of a childhood sexual abuse victim in particular. 

Likewise, Dr. Tauben based his decision to diagnose MG with PTSD on 

his clinical experience and a four-item self-report checklist that took MG 

all of 20 seconds to fill out. This may have been fine, when it comes to 

making a treatment plan for a patient. But courtroom settings are different 

and demand more.  

Dr. Rosen and Dr. Reisberg and Dr. Whitehill’s 2019 declarations 

describe why – and how – psychologists who would offer opinions in 
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court guard against the risk of incorrectly diagnosing PTSD.
30

 Given the 

absence of corroboration of MG’s claims, there was an absolute need for 

objective testing, to include symptom validity measures, review of outside 

records, and collateral contacts. As Dr. Whitehill explains, the 

observations of the Van Netta and Pagay neighbors (consistent with the 

possibility of a factitious disorder or malingering) suggest that the 

shortcuts taken by Dr. Poole and Dr. Tauben produced “disastrous” results 

that Dr. Rosen warned against in his declaration.  

a.  The introduction of Dr. Poole and Dr. Tauben’s PTSD 

diagnoses violated Mr. Fugle’s constitutional due process 

right not to have to defend against unreliable evidence. 

 

Under Frye, Jones and Kelso, Dr. Tauben and Dr. Poole’s 

questionable diagnoses should have been excluded.
31

 The introduction of 

the testimony violated Mr. Fugle’s constitutional due process rights
32

 and 

                                            
30

 E.g. (Whitehill, P7); (Rosen, P 12-14). 

 
31

 E.g. (Whitehill, P3.) (discussing that Dr. Poole conducted no testing and Dr. 

Tauben’s self-report four-item checklist lacked symptom validity measures.) See also 

(Reisberg, P21) “[T]he various claims made by the treatment providers, aimed at 

bolstering M.G.’s claims, involve specific assertion after specific assertion that does not 

stand up to scientific scrutiny, and which would not satisfy the Frye standard.” 

 
32

 The admission of unreliable evidence violates the Fourteenth Amendment’s 

Due Process Clause. Manson v. Brathwaite, 432 U.S. 98, 113–14, 97 S. Ct. 2243, 2252–

53, 53 L. Ed. 2d 140 (1977). Mr. Fugle asserts he has shown that the admission of the 

diagnoses of PTSD as MG’s therapists made them rendered his trial so arbitrary and 

fundamentally unfair as to violate constitutional due process. Pennywell v. Rushen, 705 

F.2d 355, 357 (9th Cir.1983). 
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to the extent trial counsel could have prevented this, the failure to request 

a Frye hearing was ineffective assistance of counsel. 

b. Defense counsel should have moved to exclude claims of 

repressed-recovered memory, because these specious ideas 

have been rejected under the Frye standard in Washington.  

 

The notion of “recovery” of “repressed,” “suppressed,” or 

“dissociated” memories is discredited and lacks general acceptance in the 

scientific community. But, the jury deciding the State’s case against Mr. 

Fugle was repeatedly exposed to expert opinions about repressed-

recovered memories that lack general acceptance in the scientific 

community. Petitioner relies on Dr. Reisberg’s declaration that details 

what evidence that was presented should have been excluded under Frye. 

Dr. Reisberg’s pretrial interview made it known that expert witness 

opinions at issue in the case did not satisfy the general acceptance 

requirement of the Frye standard. See Dr. Reisberg 5/10/16 RP25 (stating 

that dissociative amnesia “is regarded with some substantial amount of 

skepticism by the scientific community” and may not “pass the Frye 

test.”); Appendix R. (Dr. Reisberg 9/19/19 declaration at P6) (stating that 

he held that opinion then and holds it now).  

Defense counsel was ineffective in developing all the necessary 

facts to make the argument and in not failing to bring a Frye motion to 

exclude this prejudicial testimony. The declarations of Drs. Reisberg, 
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Rosen, and Whitehill, show there is a robust factual (scientific) basis to 

keep they myth of repressed memory out of court. A review of relevant 

law shows that such a Frye motion would have been successful.  

“Perhaps no area of the law has been more productive of 

controversy than that of the reliability and admissibility of testimony, 

expert and otherwise, relating to repressed recollection.” State v. 

Quattrocchi, 681 A.2d 879, 881 (R.I. 1996). See also Doe v. Maskell, 679 

A.2d 1087 (Md. 1996), cert. denied, 519 U.S. 1093, 117 S.Ct. 770, 136 

L.Ed.2d 716 (1997) (Court of Appeals of Maryland noting serious 

disagreement in the psychological community concerning repression 

theory and concluding it is “unconvinced that repression exists as a 

phenomenon separate and apart from the normal process of forgetting.”)  

Not that unlike MG and Mr. Fugle’s relationship, the complainant 

in Quattrocchi spent most of her life living with that defendant, as he was 

her mother’s boyfriend. At age nineteen and while feeling depressed and 

suicidal, the complainant allegedly experienced a series of “flashbacks” 

that led her to believe that Quattrocchi, a paternal figure to her, had 

sexually abused her when she was four. State v. Quattrocchi, 681 A.2d at 

881. She first discussed this with her mother, then her therapists.  

Much like what happened with M.G., her treatment providers 

diagnosed the complainant with post-traumatic stress disorder. Id. at 880. 

---
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At trial, her doctor and psychiatric nurse testified about the diagnosis and 

the “ten or fifteen full memories of abuse” that she said had allegedly 

come to her in “flashbacks.” Id. Quattrocchi’s counsel was denied a Frye 

hearing and the complainant’s treatment providers testified about 

repressed-recovered memory. Id. at 881. On appeal, the Supreme Court of 

Rhode Island reversed:   

[W]hen such testimony is offered, particularly expert testimony 

relating to the basis for such repression of recollection and for the 

diagnosis of PTSD, which provides the rationale for such 

repression and flashbacks, the trial justice should exercise a 

gatekeeping function and hold a preliminary evidentiary hearing 

outside the presence of the jury in order to determine whether such 

evidence is reliable and whether the situation is one on which 

expert testimony is appropriate. 

 

Id. at 883–84.   

In reversing the conviction, the Quattrocchi Court explicitly held 

that the failure to hold the preliminary hearing was similar to erroneously 

admitting an alleged confession without first analyzing its voluntariness. 

Id. at 884, citing Jackson v. Denno, 378 U.S. 368, 380, 84 S.Ct. 1774, 

1783, 12 L.Ed.2d 908 (1964). Critically, when the case was remanded – 

and the trial court finally conducted the Frye hearing – the State’s 

evidence on repression was rejected.
33

  

                                            
33

 On remand, the trial court ruled that “The state has not met is burden of 

establishing that repressed recollection is reliable and admissible as scientific evidence.” 

The charges against Quattrocchi were dismissed. The history of the case is detailed in the 

National Registry of Exonerations. Available at: 
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In a New Hampshire sexual abuse case, one trial court held a “a 

two-week admissibility hearing on the issue of repressed memories” and 

ruled that the evidence did not meet Frye. State v. Hungerford, 697 A.2d 

916, 919-20 (New Hampshire, 1997). There too “the State failed to meet 

its burden of proving that there was general acceptance of the 

phenomenon of repressed memories in the psychological community.” Id. 

Dr. Elizabeth Loftus, formerly of the University of Washington, and co-

author of the seminal text debunking repression, testified at the 

Hungerford evidentiary hearing, as did six other psychological 

professionals. Id., citing to E. Loftus & K. Ketcham, The Myth of 

Repressed Memory: False Memories and Allegations of Sexual Abuse 

215–17 (1994) (describing repression as “a process of selective amnesia in 

which the brain snips out certain traumatic events and stores the edited 

pieces in a special, inaccessible memory ‘drawer.’”)  

In a unanimous opinion, the Supreme Court of New Hampshire 

agreed with the trial court that testimony espousing theories of repression 

and recovery have no business in court. The Hungerford court found that 

                                                                                                             
https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=3966, (last 

accessed September 23, 2019). The trial court order is also available at State v. 

Quattrocchi, 1999 WL 284882 (R.I. Super. April 26, 1999) (unpublished) (“The areas of 

consensus regarding repressed recollection remain greatly clouded by continuing and 

overriding division and discrepancy within the applicable fields. The status of dissension 

within the scientific discipline as to repressed recollection renders potential expert 

testimony of little assistance to the trier of fact to date.”) 

 

https://www.law.umich.edu/special/exoneration/Pages/casedetail.aspx?caseid=3966
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there was controversy, not general acceptance, and pointed out it was not 

even possible to quantify just how many claims of repressed-recovered 

memories were false accusations. State v. Hungerford, 697 A.2d at 926-

929. The 2019 declarations of Dr. Reisberg, Dr. Rosen, and Dr. Whitehill, 

echo this point.
34

  

As Dr. Reisberg and Dr. Rosen explained, people remember, not 

forget trauma. The New Hampshire Supreme Court found this fact 

compelling as well: “[t]he scientific literature supports the conclusion that, 

in general, people remember traumatic events well.” Id. at 927.  

To date, no Washington State appellate court has said whether 

claims of repressed-recovered memory meet, or fail, the Frye standard. 

But at least one trial court which analyzed the question in our state – and 

held a proper hearing – ruled the evidence inadmissible. Mensch, et. al. v. 

Pollard, et. al., Cause No. 93-2-01427-5, Whatcom County Superior 

Court; see also S. Staurset, M. Adams, “Repressed Memory: Trial court 

finds “recovered memory” testimony lacking in scientific reliability.” 

                                            
34

 Controversies surrounding traumatic and repressed memories are so intense, 

they have been referred to as the “memory wars.” McNally has persuasively documented 

that memories of trauma are seldom, if ever, truly forgotten. Rather, as documented in 

McNally's review on memory research, trauma is remembered all too well. R.J. McNally 

(2003), Remembering trauma, Cambridge, MA: The Belknap Press of Harvard 

University Press; also, R.J. McNally (2004), The science and folklore of traumatic 

amnesia, Clinical Psychology: Science and Practice, 11, 29-33.   
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WACDL Defense Magazine, Feb. 1999. Appendix W.
35

 Legal 

commentators have suggested this was the right result. C.M. Smith, 

“Recovered Memories of Alleged Sexual Abuse: An Analysis of the 

Theory of Repressed Memories Under the Washington Rules of 

Evidence,” Seattle University Law Review, Vol. 18:51 (1999) (arguing 

notion of repressed-recovered memories is not admissible in Washington, 

under Frye and otherwise.) 

More recently, other jurisdictions have also rejected this evidence. 

Just in 2012, the Supreme Court of North Carolina affirmed a “trial court’s 

decision to suppress expert testimony evidence of repressed memory.” 

State v. King, 733 S.E.2d 535 (N. Carolina 2012). So did the Supreme 

Court of Minnesota: “expert testimony on the theory of repressed and 

recovered memory… is inadmissible.” Doe v. Archdiocese of St. Paul, 817 

                                            
35

 The Washington Association of Criminal Defense Lawyers (WACDL) is an 

association of attorneys practicing criminal defense law in our state. To promote its 

mission of supporting the criminal defense community through education and the 

exchange of information, WACDL distributes a monthly publication and the outcome of 

the Frye hearing in Mensch v. Pollard warranted inclusion in this professional journal. 

The factual allegations were apparently similar to what Mr. Fugle was forced to defend 

against. The authors reported that the trial court found “it is not generally accepted in the 

relevant scientific community that a person can suffer total, traumatic amnesia for 

numerous, repeated instances of abuse occurring over a period of years” and “that there 

simply were not sufficient valid scientific studies that could corroborate the validity of 

total, traumatic amnesia for long-term childhood sexual abuse.” Id. The trial court’s Frye 

ruling is also discussed in the Court of Appeals’ unpublished order rescinding an initial 

grant of discretionary review in the matter. See Mensch v. Pollard, 99 Wn. App. 1005 

(2000) (unpublished) (available at 2000 WL 62968) (“[A]fter a pretrial evidentiary 

hearing, the trial court [ruled] expert testimony on repressed memory is inadmissible at 

trial.”) 
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N.W.2d 150, 154 (Minn. 2012) (appellate court convinced after reviewing 

record from a three-day Frye hearing on the issue). 

 In failing to properly investigate the issue and in failing to 

challenge repressed-recovered memory evidence, trial counsel rendered 

ineffective assistance that prejudiced Mr. Fugle.  Regrettably, Mr. Fugle’s 

trial counsel never discussed with Dr. Reisberg the possibility of making a 

Frye challenge to this type of evidence pretrial, even though Dr. Reisberg 

raised the issue in his pretrial interview with the prosecutor, calling it 

“highly controversial territory… massively controversial.” (Reisberg, P6.) 

Dr. Reisberg does not mince words about this: “the scientific evidence 

allegedly showing repression is (at best) ambiguous and arguably flawed, 

while the scientific evidence showing the opposite of repression (i.e., 

robust memories for traumatic events) is substantial.” (Reisberg, P9-10.) 

The motion would have been successful.
36

  

Had a Frye motion been made, and granted, only a layperson could 

hypothesize about such a thing. But as it was, Mr. Fugle faced not MG’s 

grandmother’s claims about Miss America’s repression, he faced Dr. 

Poole’s expert testimony on the issue. What she testified to was damning. 

                                            
36

 “There is no compelling evidence in favor of repression. I mean, again, that 

contest between the scientist and the clinicians, it’s just not an even contest in any way.” 

RP 852, 855.  
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Dr. Reisberg concludes that the jury deciding Mr. Fugle’s case was 

exposed to unreliable testimony: “some of the opinions given by Dr. 

Daniel and Dr. Poole at trial – especially their opinions about 

“repression,” “suppression,” and “dissociation,” were opinions that lack 

general acceptance in the scientific community.” (Reisberg, P13-25.) For 

example, Dr. Poole’s testimony that MG’s “flashbacks and nightmares is 

the way in which that the memories returned,” lacks general acceptance. 

RP 560-61. Same with her suggestion that suppressed memories are not 

forgotten: “It is a problem with retrieval.” RP 562. Same with Dr. Daniel’s 

claim that with dissociative amnesia, “memory is suppressed,” but remains 

available for “recovery” later. RP 506. 

MG (and his mother and grandmother) testified they believe in his 

claimed repression. Dr. Poole validated MG’s claim that he repressed 

memory of the abuse he said he had experienced out of fear. RP 561. And 

she added that it makes sense that MG would have recovered memory 

once he felt safer. Critically, Dr. Reisberg writes: “I know of no scientific 

basis for these assertions. What Dr. Poole testified to would not satisfy the 

Frye standard requirement of general acceptance.” P21; P22 (emphasis 
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added). Even what Dr. Poole testified to about the DSM diagnosis of 

dissociative amnesia does not meet Frye.
37

 

 In contrast, “The prospect that M.G.’s reports were false memories 

(i.e., sincere recollection of events that actually never occurred) is well-

grounded in scientific research.” (Reisberg, P21) (emphasis added). Dr. 

Reisberg remains prepared to testify to these opinions, which he holds 

these opinions to within a reasonable degree of scientific certainty. Id. 

P25.  

Because there was no objection, no pretrial Frye hearing, in 

closing, the prosecutor was able to tell the jury they should consider 

repression to be real, because some mental health professionals “believe 

dissociative ammunition, [sic] disassociation, repressed memory exists.” 

RP 930. Because there was no objection, no Frye hearing, the prosecutor 

was able to tell the jury they should literally ignore science and scientists: 

[Dr. Reisberg] He testified in his position, from his perspective, 

from scientists' perspective, it doesn't exist because there's no hard 

evidence for it, 

… 

The scientists have to have independent confirmation when 

someone is reporting that they remember, but that doesn't mean 

that repression doesn't exist.  

 

                                            
37

 Dr. Poole testified that the concept of repressed-recovered memories is the 

same as a DSM diagnosis of dissociative amnesia. RP 563. But this is not true: “The 

diagnosis is about memory loss. Dissociative amnesia in the DSM says nothing about 

recovery of memories. Dr. Poole’s assertions have no scientific grounding.” (Reisberg, 

P25.) 
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RP 933. 

Testimony on repressed-recovered memories has been excluded in 

courtrooms across the nation, including here in Washington, but at Mr. 

Fugle’s trial, the prosecutor, having urged the jurors to discount the 

scientists, invited them to just judge this for themselves: “I submit to you, 

and again, use your common sense and experiences, make inferences.” Id. 

Leaving decision-making about evidence this controversial to individual 

jurors violated Mr. Fugle’s due process rights. 

c. Mr. Fugle’s PRP should be granted and the matter reversed 

for a new trial, or in the alternative, for a reference hearing 

to settle the Frye issue.  

 

In this Petition, Mr. Fugle has made a sufficient showing to 

establish that the jury deciding his case was exposed to prejudicial 

“pseudoscience” evidence that had no business in court. This violated his 

due process right not to have to defend against unreliable evidence, 

brought with it actual and substantial prejudice, which is why Mr. Fugle’s 

convictions should be reversed.  

In the alternative, this Court should remand for a reference hearing 

to settle the Frye issue. Accord State v. Quattrocchi, 681 A.2d at 884; see 

also C.A.H. v. Holden, A11-1707, (unpublished) (2012 WL 3892121, at 

*7 (Minn. Ct. App. Sept. 10, 2012) (appellate court finding that trial court 

erred in denying a Frye hearing, “abused its discretion by admitting the 
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evidence on repressed memory, including [] diagnosis of [plaintiff] with 

dissociative amnesia,” and also that “[a]dmission of repressed-memory 

evidence and [plaintiff’s dissociative amnesia] diagnosis was plainly 

prejudicial.”  

C. Mr. Fugle’s constitutional right to counsel was violated when 

trial counsel failed to investigate, failed to object to improper 

opinion of guilt testimony, failed to contest and object to the 

admission of unreliable evidence, and failed to call witnesses 

who could have testified that MG was biased against Mr. 

Fugle, feigned illness when it suited him, and was unlikely to 

have been victimized “hundreds” of times over seven years 

without the neighbors noticing. 

 

Both the Sixth Amendment to the United States Constitution and 

article I, section 22 of the Washington State Constitution guarantee the 

right to effective assistance of counsel in criminal proceedings. Strickland 

v. Washington, 466 U.S. 668, 684-86, 104 S. Ct. 2052, 80 L. Ed.2d 674 

(1984); State v. Hendrickson, 129 Wn.2d 61, 77, 917 P.2d 563 (1996); In 

re Pers. Restraint of Davis, 152 Wn.2d 647, 672-73, 101 P.3d 1 (2004). 

Counsel is ineffective when his or her performance falls below an 

objective standard of reasonableness and the defendant thereby suffers 

prejudice. Strickland, 466 U.S. at 687-88. Prejudice is established when 

"there is a reasonable probability that, but for counsel's errors, the result of 

the trial would have been different." Hendrickson, 129 Wn.2d at 78; State 

v. Benn, 120 Wn.2d 631, 663, 845 P.2d 298 (1993) (“A defendant is 
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denied effective assistance of counsel if the complained-of attorney 

conduct (1) falls below a minimum objective standard of reasonable 

attorney conduct, and (2) there is a probability that the outcome would be 

different but for the attorney’s conduct.”). 

To obtain relief on collateral review based on constitutional error, 

Mr. Fugle must demonstrate by a preponderance of the evidence that he 

was actually and substantially prejudiced by the error. Davis, 152 Wn.2d 

at 671-72; In re Pers. Restraint of Cook, 114 Wn.2d 802, 813, 793 P.2d 

506 (1990). But "if a personal restraint petitioner makes a successful 

ineffective assistance of counsel claim, he has necessarily met his burden 

to show actual and substantial prejudice." In re Pers. Restraint of Crace, 

174 Wn.2d 835, 846-47, 280 P.3d 1102 (2012).  

As set out in the grounds for relief and the facts section of this 

Petition, trial counsel failed to properly and fully investigate by: not 

interviewing MG’s treating doctors, failing to develop evidence – like 

what Dr. Rosen presents in his declaration, that would have countered the 

State’s claims of PTSD, and in failing to call the Van Netta and Pagay 

neighbors. Mr. Fugle received ineffective assistance of counsel which led 

to his conviction of crimes he did not commit. 

Here, it appears that much of these shortcomings stemmed from 

counsel’s initial failure to investigate the case, meaning, the failure to 
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interview MG’s five treatment providers. It appears from the record that 

trial counsel, especially regarding the damaging PTSD diagnosis opinions 

from Drs. Tauben and Poole, did not anticipate just how much emphasis 

the State was going to place on that testimony.  

When Dr. Tauben began to answer questions about false memories, 

questioning the concept, trial counsel asked to be heard outside the presence of 

the jury. Trial counsel complained about the scope and substance of what the 

State wanted Dr. Tauben to testify to. RP 732-733 (“Your Honor, my issue, is 

first of all, he hasn’t been designated as an expert… I wasn’t given notice of 

this… You are supposed to give notice to people if you are going to call them for 

testifying as an expert witness in a field, in any field, number one.”)  

Trial counsel did not reference having interviewed Dr. Tauben and it is 

highly unlikely he had:  

What I have been given – first of all, he saw this particular individual 

four times. I assumed he was going to testify related to seeing this 

individual, based on not designating him as an expert witness… What I 

have been provided, which is a CV provided Friday dated February 22 of 

this year, there is nothing about memory on there. 

RP 733 (emphasis added). The court did not let Dr. Tauben say more about false 

memories.  

Counsel should have been prepared to cross-examine the State’s 

witnesses, essentially with every line in Dr. Rosen’s report. Each of the 

studies cited therein, could have been turned into an effective cross-
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examination question. It was not enough to let Dr. Poole say that it is 

“sufficient” for her to base a clinical diagnosis on an interview with a 

patient. She – and Dr. Tauben – should have been fiercely cross-examined 

as to all of the standards and studies, cited by Drs. Rosen, Reisberg, and 

even Whitehill, that undercut the State’s case, especially regarding the 

alleged PTSD and repressed-recovered memories.  

Trial counsel should have certainly been preemptively objecting to 

the PTSD diagnosis opinion of guilt testimony as a first line of defense. A 

motion to exclude under Frye, would have been the proper second line of 

defense. Barring that, in a case of this seriousness, with the types of 

complex forensic psychological issues at play as here, there should have 

been a third line of defense at the ready. That would have been the 

assistance of an expert, with opinions like those of Dr. Rosen, or perhaps 

Dr. Whitehill, or both. 

Dr. Reisberg is a memory researcher, but not a PTSD expert, and 

there are meaningful differences in what Dr. Rosen brings to the analysis 

of the case. Dr. Whitehill, on the other hand, brings to the case his own 

experience with malingering and factitious disorders. This viable 

hypothesis was not explored by trial counsel, not developed, and not 

presented to the jury. This was a failure to investigate and it was 

prejudicial.  

---
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Mikkel Van Netta testified that she saw MG shake when with Jana, 

then get better, then shake again. Her parents were subpoeoaned and 

should have been called for similar reasons. The Pagay family members 

should have been called for similar reasons. Certainly the State had all the 

witness it could testify that MG needed a walker or wheelchair or could 

not do anything under his own power. MG’s credibility was at issue, 

especially when it comes to the validity of his medical concerns. This 

evidence should have been presented. Mr. Fugle’s mother should have 

been called too, to talk about MG’s attachment to Jana, his on/off medical 

ailments. In a case this thin on evidence, there was no strategic reason to 

back off from putting these lay witnesses on.  

Moreover, since Dr. Whitehill finds this compelling, and 

reasonable to rely on as a psychologist, the neighbor witnesses who knew 

MG and his feigned illnesses, should have been called. But, these neighbor 

witnesses could have offered even more. They could have provided 

relevant, admissible evidence of MG’s bias against his stepdad. If MG 

really disliked Mr. Fugle, that should have been admitted. His prior 

statement to Kirk that he wanted to break up Joe and Jana, should have 

come in as evidence of motive and bias.  

It is well-established that “counsel has a duty to make reasonable 

investigations or to make a reasonable decision that makes particular 
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investigations unnecessary.” Strickland, 466 U.S. at 691. “‘A lawyer who 

fails adequately to investigate, and to introduce into evidence 

[information] that demonstrate[s] his client's factual innocence, or that 

raise[s] sufficient doubts as to that question to undermine confidence in 

the verdict, renders deficient performance.’” Lord v. Wood, 184 F.3d 

1083, 1093 (9th Cir. 1999) (quoting Hart v. Gomez, 174 F.3d 1067, 1070 

(9th Cir. 1999)) (alteration in original).  

 Trial counsel has an affirmative duty to investigate, and the failure 

to investigate can be ineffective assistance of counsel. State v. A.N.J., 168 

Wn.3d 91, 110-12, 225 P.3d 956 (2010); In re Pers. Restraint of Brett, 142 

Wash.2d 868, 882–83, 16 P.3d 601 (2001); see also Am. Bar Ass'n, 

Standards For Criminal Justice Prosecution Function And Defense 

Function 4–41(a) (3d 1993) (“Defense counsel should conduct a prompt 

investigation of the circumstances of the case and explore all avenues 

leading to facts relevant to the merits of the case and the penalty in the 

event of conviction.”).
38

 A reasonable investigation “includes 

investigating all reasonable lines of defense, especially the defendant’s 

most important defense.” Davis, 152 Wn.2d at 721 (internal quotations 

omitted).  

                                            
38

 Available at www.abanet.org/crimjust/standards. 1_ 
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 Here, the defense was denial and an assertion of innocence. Trial 

counsel was ineffective.  

VI. CONCLUSION 

While Mr. Fugle’s Petition raises several meritorious grounds for 

relief, there is no doubt that the admission of Dr. Tauben and Dr. Poole’s 

opinions that MG was suffering from PTSD secondary to sexual abuse 

was a serious and prejudicial violation of Mr. Fugle’s constitutional right 

to trial that absolutely requires reversal. The remaining issues are equally 

meritorious, but if the Court grants a reversal on the right to a jury trial 

claim, it need not necessarily address the claims pertaining to evidence 

admissibility under Frye or the prejudice to Mr. Fugle from his trial 

counsel’s ineffective assistance.  

For the reasons set forth above, Petitioner Joseph Fugle 

respectfully requests this Court reverse his conviction and remand to 

superior court for a new trial, or in the alternative, for a reference hearing.    

 

VII. OATH 

I declare under penalty of perjury under the laws of the State of 

Washington that I am the attorney for the petitioner, that I have read the 

petition, know its contents, and I believe the petition is true. 



DATED this 8th day of October 2019 at Seattle, Washington. 

Respectfully submitted, 
GORDON & S DERS, PLLC 

Mick W. Woynarowski, WSBA #32801 
Jason B. Saunders, WSBA #24963 
Kimberly N. Gordon, WSBA #25401 
Attorneys for Joseph L. Fugle 
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DECLARATION OF DOCUMENT SERVICE AND FILING 

I, Robert J. Gross, state that on this 8th day of October, 2019, I 
caused the foregoing Personal Restraint Petition to be filed in the Court 
of Appeals, Division II, and served a true and correct copy of the same to 
be served in the manner indicated below: 

[X] Joseph Fugle 
DOC #391887 
Stafford Creek CC 
1 91 Constantine Way 
Aberdeen, WA 98520 

(x) U.S. Mail 
( ) Email 
() ___ _ 

:gne?;;~W ington on this 8th day of October, 2019. 

Robert J. Gross 
Paralegal 
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t.he- offer-Jier score sro (RCV/ 9.94A589): 

[ ] . Ot.¾er current C(g'.£1Jktirn1s list.eel Uitda° dif'fere1tcS1E.e ~m ru.~ in ~au.:i'ting th~ offend~ sc~e 
fire ()ist offenss, and CSllse t.!llfnbi:r): . . . . 

NONE Ki\'fOVlN ORC!.Jl.:.1:MED 

23 SE.1'U'F..NCTI{G', DATA: 

couNr 011END1t.it I eJotr&'NJ!SS S?ANDAP..D'FA11m1 .Pws mr.:•.J..sr.a.NoARD MA .. "ml,fUM 
1
, 

NO. SCORE , - LEVEL tp.otmdudiz:3~?:lhm.l.::,Q:!l~ .!?Ui}JiCEM.ID-J!S RANG!. TE.RM 
! (imlu.di.ng ~!ihmi::mmnt;) 

F.I:;-:: __ =cc:::;_=_ ~*r=ap=-. ==*,-~x;;=':~=· .. ===-~r_--.;,?~;,;-sq ~ MON'fHS;:_ l . . -~~-~ ~_-r 149;_-198-MOh7.SS -'lli"'E~ .:~ 

II 
i 
pm 
!xi . 

l $soooo . 
. 240"318 MONTHS 240-313 MOl:,i"'THS LlFE' · 

$50000 
2,_40.-318 l,:!ON'l'J}IS 

210..2801:/CO~ 

i LIFE 
$50,0,00 
LIFE 
$50,000 

2-.4 . . f J :E:{CEPllONAL SEJ.ITL,"iC:F;. 5'..ibwmti.ial and coo1pelling r~ erl~ which j!Eitify an 
_ercgptioom sa'ltence: 

[ Jwithi.n [ ] ·oelow t."1e- StBndard nmg~ fer CCJ.r'nt(s) ____ __ 

[ J abooe the ~tclard rqe forCwnt(s) _ _ ----: . 
( J T'fLe rlefeid51'.t and rute itipul~e tt-.a'justi¢e is '.bett uaved by ir,1µositi~ .of tM &Cii'ptior.ai set1?,1,;:e . 

aboo~ the stmdsrd rmge and th~ cc.'!Jft find.. the ~~qnal ~ce. fmth~ an.d..is ca:1sis:-wit with • · 
the mtEi."~ of jus:i::e and tl'ie purp~:. of tnci ~.g r.efa,n a\tt.' . · 

[ l Aw°ilVatµ}g farun wa-er ] ttipul:ned by tfa: d~fer-,drutt, [ J foo:ru:l ltjtr,.e O'JUl't a.fut the defendiilll. 
· waitJ~ jur.1 trial1 [ J found: b-yjury by $eciru intm-~ory. _ · . 

:Findings cf fact and ca.,!:lus.ions . of law ~~ att-a(f'..,.d in .. 11.pperu:lill: 2.4. [ ] .11IfY' s special bite;r~.-y is 
e.t.tet:hed Th.e Pr~ti.ng J\ttm,,63/ .[ J did.[ J~dn\fi.rKon-f!l)_end asimi;cirsent~ . · .·,:· 

------------------~---------JTJDm.:~rr Awn SENTENCE OS) 
(Feltny) (!r.;Q(jJ) P~ 2 of 13' Office. of Prosecuting Attorney 

9:30 Tacoma Avenue S. Room 946 . 
· Tacoma, Washington 98402-2171. 

Telephone: (253}798-7400 

. ... .. ~,::. - .~ · ·· - · · - ·.i,- :.,,. ·, . __ ··- ·-- ·· .. , .. ,:.,.,....... "' - . ..,.,,,,;...;· ... ., .... - . .... ~--.. • ,-, • -·, · '1 
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PCPAO 19-0464 Grosi~'Fugle: PRH 0Q0,1.37 
. · . l4-1~{)4(hl.'t-6 .. 

2.5 iS::m:tr.r•t to ;PAY I.EG:.iU. F.[N'A?KIA,L 0Bt..IG-AT£0NS. l'he eourt has c:ooticl.$red i:hi total BmPlitlt · 
a..,mg, the clefmdi,mt' s psst, pr~a:it and fut..llre ability to pr;y )i?gru fmoodel obligstiam, including th.i? 
def~dh.~' s fmandEl r2::oorces.f!ttd the likE?lihcioo tlliit the .. defmrumt' s si:mis. wm crum~c:. '.r.he c01 .... '?t fihlk 
ti1at t,'iie defa1dsnt has the ab1Uty ar Hlr.ziiy ftll:Ufe ability to pay tll.e legru fmmit:ial cbligrum.s iJnprr-~ 
herein. RCvV &".94-A 753. 

[ l The following eP.trllilftl.iniiy drcum.<J.t~n!:'.l?:S i?µstth,'\l:.mali:e T1?stitlltitt1.i;®pprop1fate (R.CW 9.94,A.:7S3): 

[ 1 The folicWing .extre.rdioor/ cira,1XJ.Stm~.5 exist that~ paymm1t of noort..Efil~ legsJ firliiftcial 
ooligatims ~propna1e: · 

---...... -----------------------------------·-
2.6 [ } F.ELO.NY Fm.EA.mt! OFl.iltNI'tER. REG~TRATION. 'fha defmdmt ~anittl?d a feloo.y fit:;arm. 

Qff(KIS!? ~ defined in.RCW 9.4'1.010. 

[. ·J. The tD1.Ut. c:cr.&idered the foll1mh1g f~: 

[ J th9 def a1ds:i1t' ;i cnmiMl hi:t.1y. 
'· 

[ } wti,;lha- the defEr.11:!2.r.t has prE'llimEly b~ fru:mi nQt gililty by ri?as.~ ax m~ty .of SJI}' offer,..se in 
this st.m:e cr- elsewhe'.'\?. · 

_\ 

[ 1 ei.;h.k~KG of the dafei.climt' s pi-.cper!Sity fi7 viclmce ~ wC/illd likely •ge-' PS""'~is. 
' . 

(. J cthl=f: ------------------------------·----------

[ ] Tue- CWit ~cider.i tb~ defen\'1mt [ J shool.d i l S.½!Jril.d net n~gist.er ~ a felcny· firearm offamia: 

4.1 •Defmrlfil"ll i:.P..rul ~y to rile Clerlt. c:if this C~t (Pfor,;o Cc~..yCl~ ~30 ':i';i.rci!.ma A"""·#l 10, 'i'!!s~taWP.98402) 

JASS CODE 

PJ'NlF!JN 
' .. ,..,-_, .. 

DN.A 

. ' . $ . Restihitio;L to: ' 
(Marri..e :md A~~s,\1dre.ss mzy b~ withh~ld snd pi-oiiided cccli~allj" to Cl~k.'s; Office). 
$ __ . ·~ Clime Vkdni SSSP.stt1er.t . 

. $ __ 1-·0f_i oc_~Dl'lt.il,.•t)smhas.e F~,e.. . 

$ .... ---- Com.;.J.41pointed P4tCil71~J FeeE sri~ D.l?fer~ Gos.ts . 

$~.----- :F'in£t 

JGDG~'T AND SENTENCE (JS') 
(Felony) (1/2007) Page 3-of 13 Office of Prosecuting Attorney 

930 Tacoma.Av~rtue s. Roo[!I ~46 
Tacoma, Washington.98402-2171 
Telephone: (253) 7.98,7409 
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'- .. -PCPAO 19-0464.' Gross~Fugle: PRR 000138 _. 
. · · . . . l+.1-~1~ . 

· OTaFR LEGAL ·1n.NA!1CW. ~~GAl'IO~· (ij>~fy bclcm} . 
.. $ . . . . Otha· Co3.t5 f.r: . . -----,---~---------....__~-

. .. , 

i ____ Otlla-Ci%t:S fJ:.~ ____________ ......; ____ _ 

$ ,foo. lfo . TOT.AL 

fl] 'Ihe ~b0'1e tttB1 d0$ n~ induda P.ll r~t!ltimwhkh rr.sy be sa by.latar ~ o! tht> ccuz:t. An sgrw.l, · 
' · n&itlltim crderms.y be~ RCW 9.94A753. A ~tutil;llhes-ing: 

l ] mall be stt by ili~ f~. 
~i is scheduledf<.T _____________________ .__ __________ . . 

r 1 m:s-i·nonoN. Ort8 Attaclled 

[ ] The Di:pmmt.ofCarrecticru (DOC) Cl.: dE11.t of.the t~ ~sll lmmedtat.eiy is!i.ll? aNctic:eof Pa-jroll. 
. 0-c!Juaim RCW 9. ~A. 7®2, RC.1.iil 9.£!:4A. 7-<SO(~). · . . . . ' ~ 

[XJ All i>ii}"n'lalt! shall be made i.n a~ce ·with the: policiis of the da"it, c:ctrll'?lBldng imraediitely, .. . 
unless the cwrt. rpecifict11ly ~ forth the_.rste hercm: lfot less than $ :-:~--, ~\- · p mmt.t'l 

_ · 01.'llmm.o.ng. -il'' i...~,1/;J · •. · · • . RCW~.94.760. Uthe ca:ri ~ net set t1:i~ra:.e im-al.11,'tfie 
·.. · defal.dmt shrul repat to the clak' s ·offic~·mthin.24 ~ of th.9 et:Jrf of rte judgment fnd ~ to . · 

. · · · --~ ~ a payiYISlt plrm. · . .. · · -· . . .. . . 
' ~ • # • • • 

ll;e de.fenck--nt 5t.an rept!it to th9 .clf.ik of the court «. es dinraed by.~ dB".-t of th~ m.iit to pra.ridG -, _ . 
. fi."ltmdsl .md otlw infamstim as requ~d. : RSVJ 9.94.A. 7~) . · 

[ ·. l ·COSTS OF INCAR~l'ION. In s.dditioo tc oths-~ impO"~ ru;rea1,· the trurt fwis. thst the 
. def~ has eris lil-..elytowethemeins·topsytheCOEts ofinairc:e·m~ arid med...~ is · 

_. : .. crd~ topl!'j s:dl ~oru. stthe~ay~ RC'W ll).~1.)60. 

COLLEC'rt~N·cosrs Th~ defeodsrit shall p.ay ~e ~ ri ~i~~ fo col!~~aid l~ (lh~al 
obii.gstiali pa- ~ct er ~<;. RCW 36.18.198, P.94.A.180 snd 19.16.500. 

'I,t~"nie finimcial 'd>ligilticrts irnp'osed-ir.·L~s-judgr~"y-.e...ll 'besr mtENS1 frctn~e ~ •of the··:- - ; · · ·· · 
•j~lf!lt until"~ in full, et the rate e,plicable to civiljtidgmt?lts. · RCW 1Q.82.~· · · 
. . . ~. . . . , . 

,COSI'S QN APFEAI. An ilWli?'d of a:,sts an ~p..s.l ~ the defei.dant mq b~ llddec!:'to the tctsl legel · . ··· 
tmmdal d>ligaticni Rc:'tJ,/. 10.13.160. . . . . ; · . . · · . 

. . ' . . ' . . ~ ' . 

ELECTRONIC MONII'O~G~NT. The cefa1~ is C!'~ed tor&imburse 
· · · . . · (ruim.e of eiectrau~ monitcririg egenc.y) st . · . . ~ 

fa-.the-cost ofpretrial electr'mk m.cnitmng iri tl,e sm~·:af' $_· _ . _ . ______ ___ 

[XJ DNA TESTING-. The d€!eritlant sb.all ~e a-blcod/biological ~le dmivn fer purpilm of DNA . 
idE!ltificspcn analylis md t.~ d~fmd.ent sb.e.11 fully cooperate in th~ te--::ting. The ~ II§!!.r:f, the · 
~ <r DOC, !hall be ~ble far~ the samp!~ prier to the d~endsi.t' s re~ in:m . 

. ~mt RCW 43.43.754. . . 

· · ~~ BI'V TESTRK'.!',.. T'ne I-lea!$ Dspattment .si- dKig\l2E sh911 tfii!it imd ~iii t.he dmndmt f.cr E1V ~ 
·som ss pC$ibl_e imd th!:! d9fm.de:nt ~n fully CQ(JJ)~ in the te!ting. RCW70.24 . .340. · 
MO COIITACI· . . . 

TI\.e dl?fender.t wll net 1~9 caitsct w~.h · 'r . l~- (iWM, DOB)' including, but net: . 
i.i~to,pw!mal, Verbal. tel~c:, WrittSHrcorlt&t tbmJgh athiropartyf<r ·L. ii·{. .· yesr, (nctta .. 

. eittsed the rrumir.um S!Slltel'j,; sal!f.nc:e). . ·. . 
p:-J Da:nsti_c Viol~ 1-To-Cmltact Ords', Antiherasanmt ;N'~.a~:t ~&r, Cit' Saum ~t ~«ecti~ 
Orda" is ~led wi. thisJu(!gmerlt snd Sentmt=, .· . ~_:, · : . . . 

. , • 

; ... : 
I 

· JODQM!il,.11' ~..ND SEl:ITENCE (JS) 
,(Faooy) (JJ'llJOT) ~ 4 a;- 13 

. .. 

OITice of Prosecuting Alto~y 
. 930 Tilcoma Avenue S. Room 946 . 

, · 

I 
•~Q 
rnn . 

Tacoma, Washington 98401-1171 · 

f · . . 
' .· . 

.~ : ' 'hl~ljon · (253) 7'8-7400 
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4."~ Ortd]ZI?.: 13'fc~p®:y 1111-:y hs:~~- Ull';.e-11 llil:o CLJSt.cP;f in ~or4tJncticn \7ith tt;..is ~- ~ope'tjt rr!jrJ bE 
re\':..ll:Ued tc t.:rte rig"rtfu.!. cr,_vn_r1r. .Ar-;,y c:Iain1 frrretmn Qf S\lC.11 prGpa:ty n~ be n"tatle within gr) d&}'S. Aft1K 
90 day-~ ify01., ct,, not n·tike a dai!n, p:ri+~Y may be dispoSf/C of a;:c;:nlirig to !~. 

4.4a 

4.5 

·;~,--.:::-_;...,._....,...\ ·_· · __ ;_, ____ , ·_.:. .. -,-_~ __ i __ .. ' _"~~-:...;..: ~~..,..-:...,;.__· .. (_,·•_. ~~-==·· ·==~-:-_·_ --~-·=========:! .___ .. , \\ 

-------'----·-" .. ·-----·.,., .·• .. ·····-=····;-~,J,~~~~ .. ~-~ ... ---:.....-..;..,;c;......;..-"...,;----·~------i~ .. ____ ., 

'• ~~~__;._:;,~------- ~t ~--- -~ __ -_, ~L::. lt::: ------~:~+~-~--------·:~~j_~-~--·-·------------.. --.:. .. t ,< '.:.:J.._J;J--, .. \~ '--c-'"-----" ... · ... · .;--·-"-•,_,.·,_;,___ ~·_.,·-., ... · ______ ...,. ________________________ ~ 
) I 

....... ____________ ..,.. -------~--------------- • .........1 

Jlrr,pa-ty m.ay :vi.rfi bra:, ta{8J7. triw rn'.:tcrly in ,;mj1.mctim ,;,1,.i.th t.-'iis ca:;e. PrC!f.,erty m~:1 ba rrom11~d to t11•::
rightful own,,r. J'!;:.1y doim for :r®.rm c?f sm:h prcrp,;,.ny ni.!l.<.t be xnadf:' withir. 90 days 1.1'JGSS f.t.IfEitetl by 
a_gree:.::a~t i.i".l_W'hith ~ :no cfaim m~y he rr.acl~ Afr.a- 00 d.<1,yi, if you do nctrnr,ke a dsim, i,:n:iperty rrw:r 
b~? dh-.1.)iJS:{3. cf ar:c~dirtg to !w?i. 

GONFINI~.r.IE.N'! QVjIR 01'>:JE "i.F.J.,JJ-. The d~ftr'i'rdimt is seitem.:2cl a.s follow:.: 
, ~[ 

(a.). co.N~;IF.NT. RGW.9.rJiise9. D.:ffnclsnt i.;:;.?11te!la-0.totb; -ft!lklw.iT,gt~rrrioft~J 
GJn.firn,m:1.Er.t in the 7".tooy df rl',fi Deparor1ent of C•~~e-J'.icrfa (DOC): / 

\_..:;f:j1 

~---.-

_.,...-
.f~lakltll;;--qfi Cct.1'{tt ------- ,,;.• 

;•"' 

~,.•-· 

.. ~~ ·" . - • l _ .. _ • • . . - , - . CO!fill'11l'!v-OO-ifr. R(.:\v 9.94A '/ J2.' 1Jete:1,;.hlr.i. l:. Sa':1ter1eml to th€' !t:.•llcr.t?llig terril ;:;J; cv.!illri~tait m th1ll 
cust.od~t of th~ t)~imtrnent of c:earectJ~fiJ_'.; (L:CJC): 

:)L\ () Months -----

· .~ .. The Ir.,;:l.er.m11in?.~P. Sa:t~dng R~•iew Bc-.irrcl. ma'J ir;.t'.l'~.i..S!¾ the rr,i?Lirnmn tr:>rrtl. i-,f c~.ofir~nsr.it. 

AC!11£l.nurnber of1."!1;,';'!1l.h.s cfta_t,.,'.i} ,;;onfin':£'.m!'ll: oril&r!a:{l is: 21::i.t2nr.1C1.H, s I I .n..:.hLk ..... t.- ,, L \. ,,- j,.., l -1:s i~ \_'.:) 
• I • ' -· I . , ·. ; 

(Add m.1:.T;fb..t.ccy firea:r-rn, de-.atliy weapCI:i:~ and-se:ru.ru m1:til'J'attoo eill1.mt€rt~ th'x:.et.o nir~ c:,;iriSromve-iy to 
c-tJ'l.l.'lf cCJ1§.ts, sc~ s~~irn .Z.3, Sent.endr>..g Datil, a.bai.,e). 

( J The c<Xlf1r,6s1•:;g:J: tim~ 1:n Coont(5) _____ OY.t.ain.(i!.) a mundar.Cj\y n'linu-ffl.li.11 tm:.1 of _____ - ___ 

CO.NSJi2C'D'.r1:VE/GOJ.'H::0R.R.D'1T SE.N1':E'1{CES. F.r::w· P:94A.5t'9. A.11 l-'i'.Ju."ll:S· ~hllll be ~vro 
cc~1.11rrel;,tly, ax~t fa· the:: pc<dro of tl1.1x;~ ctJ1.1r1ts .cbr ~·.hid:. tk1ere is a sp-~f'J findi.~ of 1:.. ftro:am1-, ct1.1a· 
~-cily w~~yCJ1, s~itlJEl r:,C".Jvatirnl, iffJCSA in a protected zr.n~, c.~ rnrm.ufa.ctm<1 cf m~,th~m-,ph~nin:: with 

-------------------------- ---------------------,----TtJDGit.LtENT Al<TD SEN''I'Et,7CE (?:i) 
(P¢lCK!.;/) .(l/'2lXT!) :Pag;~ .S ;::;f 13 Office of Prosecµtiug Attorney 

930 Tacoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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j1..w!:f!Jle pre--£1.t a~ s;:1t for-J. .:.hooe st ~ctkm.4.3, and eocJc:--pt for the following counts whi,:h ~l hifr,ezvoo. 
ctm.tet1ltiv1:1l7- ------~-----

---------·---------- ________________ .., -· 
Thi? sa-Jta"i:e~ h~i11 shall run CfH1..:e;:uthr~ly to idLfelony ~a1tem:es in ~l),:,r c.~ mm11je-s inwcsed pna·w 
theccmmissiw fifthe crirtte(s)hei.ng ssntkn~. The sern:en....e herein shall.runc.,"'!'!curca-ruy withfelc.,y 
~.:es in cther ~a- WJY'Lbers i:n:~osed a..w the ccr.c.11nissioo of the crin;le(s) be.mg sentenc~ -s.:cE¢ far 
t.1le followh'lg Ol~ l"illi:11bi:n.. RCW 9.94.A..S~_-___________________ _ 

·-·-· _.... _______________________ ....,.. __________ ....... __ _ 

(t) Tl:le eefe!l.d.ant shE11 r1:eeive O"t?rut fortir® savr:d :µriu,-to ser.tendng ifth& coc.ifirH:~nf'"Iit WM solely .. 
untla- this - mimber. R.Cl.JV 9.94A5C-5. Th~ tirne ~ed mali be ~tipu:t.E'd 07, thejail m;-Jess till? · .. 
cw.it fon.iHP.2 ~ed prier ~o sentelH:itig is ~ocifically set fw..h b-J the c~, ~L 1- ·1.· ( ,l'>,h v. L:; \1.; .• ~ \, '--\ 

' ,' ·~\;:-~:::: {"'-~ 

____ .>f~---_____ mrotbs; 

[ .J COl\:!M:UNr!Y 'cus:rmtlz: (To deten'Dit1e y;m& o.ffens!?S sr~ eligible fG" orrequir~ f'cr ccrmnunit'J 
om:D1y ~RCW9.94A70l) -

The def en~ awli be ~1 ~urii1nity ~ far: 
, ·v·•r· . . ' . . ,,..,.,,,,,..~ 

C~;nt(s.) _____________ 36 moi.ttr.tS fir S2ri~ Viol@r.it 9ffa'!S$ 

Co-w.t(iJ ~ --18-mci'fr.s-forVi:01B'.t.grt€~- -, . , . -0 .-.,_ 

Ccr>lf'.t(s) . -. - lZ n'lCirtlp..$ (fa-cr~ae:i°~gainst a pw~ drug off~.se-s, •Jr offooses 
i.r.ivolliirig the unlawful ~osse:ssior. cf u f;iresrm. by a _ 
sti""cet gsng memba- ar ~ocis:e) 

1-Iote: ccnii.:liP..ed tmn of c041f1nenient 8lld ~ti!roily C!.!Stody for 6i:'1)' p.srtkul2r off em€- cf!Meit a~. the 
stilt1..l!Wf rtIB:lti:n1Urn. RCVi· 9.94-A. 701. . · _ - _ . . /'5'-"1 . 
td CO~~:i C.1JSTODY is Orderaii for taunts 1-ertta:Ate:'fi unda- RC'fN 9-~A 112, fhEt. ~ of 
re,l~'=' frcrn tO!lll ccnflnement W-Afl the Eilqliratioo. of the rrumirm:im smt©{:i::_ 

'-i':,- ri:· . , i:-, c,'.;,\;y ,,F 

Coortt . r:_ ur.itil - ·::~•;'-"YWJ'.'S-fh:mb~$·GEtt? Cil fortherert.wirif.ier ofthel;)iilfsdm-it's life. 

Coin . ·;-_1::"' untll-. ' . ·-·· :,: -yan·n~;todey!.,s~dste or) f,:n-therm~nfu:r cf the-Defendant's !if~. 

Coor.u. ~:r,rf: until .. : . .:..-::_:::·y~·iro,"l1-todaf~,.dgw t~ ' flY t_he r~ilkr cf the Defe11d.~' s fife. · 

(E;.'While ar~ni.muruty_pl.w:n'.'~ ,m- q:,:;"lWl.illity .:usto:!y, t,he clefeudsrtt shsll: {1) n,.,port. to·and te 
nvi:tilable for c~tt witii the ss~grJed conm:M'l.jty con-E.:ticir~ mfic:er as r.!i.~J; (2) w~ ~ DOC4 

!!pprevad educ:atkt1, e:r11plO'j--mt.l:lt and/Cf'. cmirr4Ulity resti\:iJl:i('!) (sa-vice'); (3) noof'J DOC ot finy ~&= iri. , 
· di?.fm&m' s addiess ;;r employmau; (4) not ~iEm'l'l~ can.troll€-d substances e;u.ept pur~-tr> 1.-w.f:Jlly 
ismed presaiptim~ (S')r.ot 1.mia-Rfhily~ cmtrolled sub~c:es whilt? in coom",1.m.~ty o:istc\'iy; (6) ~ 
~ uz.e> er- po~r.~ frres.-'!m ~ srrmnmiticr.; (7)pey a.<pnisial fe""...s er. .;!ff..errlline-J by D0C; :(S) pei"~! 

---,------------..-------------------"-"-,-,,-,-------------...... -
JU.DC-d:mtt A..1'1D S:\Jl.4"TENGE (JS) 
(1?£:lony) ('Jl2C-07) Page 6of 13 Office of Prosecutij'!g Atiorney 

·930 Tacoma Avenue $. Room 946 
Tacoma, Washington 98402-2171 ' · 
T~lcpbone: (253) 798-1400 

•• •• · · . • --- -:_ - • . ..-.·.·. <: ."'O' -• --~ ' .· -~· - ·•-•··•--•---' • . ··••·· .,·* . ...... , ·- ~s - ·•·· ..,. ~·-" _,. . . •-l'- , , ow ••• ~-- · ·· -" ., ' 
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2ffa1~ve iJ.d:£ Si rl);>J;W.ir-erl ty DOC to o-s1fi..rm t::.:-.rr?,limce "t1ifa the ,x<le-:s of the C:.'li.lrt.; (~ @jde by @1,Y 
i.1ddi2io:1.e.I COJ)!J.iti(V>.S in1;J1::t:;sd by DOC urn:li.1?· RC."'.rl 9.g.i.iA704 tnd .7{;.j 1:bnd (lq) fa;s.ez; ,:.J!f~iEE<a-, sntmit 
to electI'"mic mQnitcring if hrmo:ie-tI h\7 Di'JC. !t1e dr:f~r1tri!' s resin~~~e iocetim m1ct living ~1 .. sne/~lii~J:s 
iLre. su.hje'1 to tl1e p1icr 2pprm1511 ofD{)c w•hile in CC!Jirl1u1'rit;y plr1cE1r~£~1t rjf Cf!n).rnttnity CUE!ody. ... 
C.Ctr.a.u.nit'f oistooy fcir s·,;,~ offe;;ders net $8!ll:enti,.:l UJ:KlGr RCW 9.94A712. n:w.y b-9 0--;-ta-rdocl fc.nw tc thii' 
~o:y n1a,rfrr.1'11n tc:r;;;1 of th,:: r~itffi~f:, ViC!lstim of cP.mromrity w.lSti.:dy irt.ij:K,~sd fcr 11 :,.;e:;; of°fEr~~ rtiii"f 

r-~:rult il, ad>:ii.tiaual canfir!f.!f1i.S1:t. 

The c01..,1"t uri:lt?rs thst clur'mg tJs.e penod cf rupi_\'4<1isim t.he d1:cfen~,t. mall: 

[ ] ct.<;"1.ZD,..,ne no skcl.1,11. 

p,,J hwJe ,ioca-.ta;:"c wit.,:i:-,..,_ _ _,,s:,,·"·------'----'/1t,._\"'"-~-'-·.c, ... :·•,.,,·_ • .... ,. _ ____ _ 
! -----------~-· 

[ J rrut ~s,rv~ h1 p@t1 cr 'vClunteer c:;pacity whs.-e h.e ~-- ~J? hns f.:fL>Jt~cl GI' JSI.;~.T.?Jh;ivi,1 of .tninr.;i's und~ 
13 ye-w~ cfage 

------.-------~--------·-------

l 
'i~,--V·'.'.,,_, .. , __ .;..,· _\..,;..>_,,-",_ . .;.,.;.l i_._ 

.,} 

( J Ftt' ~':.f:tffi~ t:1~~~u l!I)flf.t RCft~l 9.9-~A:j102., ct.11.er ,1:):i"J.dition.:., ir1cluding elr:ctrrJrtiC rt»,,riltcrfng1 2!illj7 -

te imp•;:jzed dtJTing carr,rnunity •::uaod.y by· r:hf.' lndetrn:rnir&3.l'..e Scntct1ce Re;i-ievi Bc.:lfcl, ·er in sin 
121~12rgm;:_:; by DOC. I-i:zn.Ef~Ency ~1::litit'll:i impc::.&d by DOC El"JZi1 r"'e:t ren1E1fa in effect longs th.s~ 
~E-7e-i wcd•.ing clays. 

(!cr~t Ordered ~rr~at .. n1e1t: If ~r co,.rrt ord!:!~ rt,J:=;:.tal h~ilt!A r;a-~ d;r.ii.dCfil deyeti{:\ar~' tr~m:n1e1½ the 
deft"?r1tls.nt fiil.~":'~ ndi[y j)QC: apd th'.'.i Geft2lidalt rr1J1st ~-eleas9 !lt:'fltr.11Gr"st k'1f~1-nmirn to 110c ftrt11~= ~~tioo 
~f iri-:aro.=rrtirJn and r;:;::f"g7J!tia:t_ lZC~V.T 9.h'4d~-562.~ 

PRf.nt.mID: n~t u1da-- .m; c'.«n.lTr.l.Sttnc~ shall the tD"..al term of ,;:rg,fi.1.1f.l:ne:ut pius !:hi:i tm.zs or ,r.:cr.r...ir,unity 
tl.h'"'trxty ~1cw2£1Iy ~ie!Vt;:d ext~ the ststul:Ci?}i" nv.OOrrrurn f~f e-2d1 off.g.nse 

4.'7 [ J WORK;E".rmc CAl\u-P. RCW 9S4A69'0, RC\;<f'JZ.0'3.410. T'r;.12 w.nt ftnds th.st thedf.fentlimt is 
eligible imtl is likely t~ qlli!lifJ f~ wurk c~:l~i:: ~arnp }:.1;1tl ~hi? c~w.. :re,:.."t:7:,:rr~1<;h, tl:mt th: ~':~e1tlm-li: ·:12rye tr.ce 
sa-rtttr.e F.'; s ·,v.::irk 12tl11c csr.:"t_ti. Upon ca·nr.uetwr, oi: ',7r.!"t:. ei°J'JlC cBP,p) t.h~ ctefe11jro~t ::.nat., <ae rele·as·,,,;,1 cr.1 
Gilnl"fllJr..ity uistody f,;-c m-.y rE!l.n.EJini:r~ time> oftotgJ cooz1n::m.a1t,· 5Uhject to the c:crditi~JS behm. Vio!~:irn~ 
cf th~ .::::et"lcli!:i::.1s. cl runn-m.."lity o ... IBix.:iiy r/.'iE,y reru1.t. in a Tt?tl.'irr~ to t!Jt..ru o:.zi..fmerrie1t :fu"' the bs.lsm.:~ Qf tlw 
cii f:.mrl.,"TJ.1 z. rirrtl3i..l'lll1g r.nneoftot..t'll continE-1~1e."tt. Th(? c:~ditiros. <Jf ca:u1:'M'.lit<; c:u.E!otly ~ str..ted at,:,_.•e iri 
Sel:tioo 4.6 .. 

4.3 Ol!F LD.;.tr.rs OR!lli:R 0mO'Nl1 mug traffi.;:k'2r) E.:::vv 1 o. 6.:i. 020. Tl1<~ foUOi ... mg arn·35 M~ off limits to t.h!i
tl&fe-.tda.nt while ;.mder tt~ mpwisirn vf thi? C,iimtf Jail i:i° Depsrtm.ent of Coo""t?-ctir.7>..s: .....,....,._ . ....,--,---:--

----------
AIT>Gl'✓.D!NT AND SlThIT"JJ.•TCE (JS) 
(F.;;,1~-;y) ("//20/"Jl) PagE.> 7 Gf 13 

--------,----,-.--...,.----------------------,--
----------~-----

Office of Prosecuting Attorney 
930 Tacoma Avenue S. R9om 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7400 
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___ ..,.... ___ , _________ .,..... ___ .....,...,.. _______ , ________ . __ 

1 : [, . 
. -.t:.-..~-'..;;'·------

The L"ldetern,Jnate Smtmdr.:g ~i rn B~d ma"/ i.11creas~ the nururtJl.!'Ttl terr.o. cf crofina:nSIDt. [)(] . 
COM"AilXJrli'll'Y CUSTOD"i is Ordered fcr.· counts a~ntmcc-d umier RCW R94A 712. fr~ tirne of release · 
frorc. tct~l ~mei"llw.t until t~e ~irt,tii.:D of t.he,mg.irJltm:'l sentenr...e: , 

Count 

V. NOTIC."'B'.S-Arm SIGNA,'l'ti.RES 

. COLLA.TEru\J"' .ATI:'AC:X. ON JUDc~{.t', .Any I.i~itiezi or mc:,tim for c.,Usta-ru atmdt. G1 thi:. 
Ju~ rod Seiei.ce, irrcluding but 11':!t limited to any perim)Sl NS!Tair-.t petitim, ~e 111!bi:?aS · m-ptL'i -
petit..ic:ri, motioo to \1scate Jtlds:hent, ~ttim to withdr-m-guilty plea, mwoo. fan;;w trfa1 t¥'motioo to· 

. 11:rrest jurlgrr;mt, ~11~ be med within one yei:n: tit" the- final j~);J£fl.1 in this matter; except as ~@ided fcr: m· 
R.C'...1-.T 10,73:1cv. R.C.'iJJ 10.73.ooo. 

--ixIVt:t1foi ~.\tJ&roNr~F~ an-c€fariie-ccci.~Jtted;~~i~Jcly r~'.2000, t.DP-uf:f°~i.t sfia!f 
r~,atn tmde- th~ m...;.,;s junswci.im a:r:.d th,e ~.irnoo af thm Dep!i?tmmt cl cm~octicnsfar ·a pmod up to 
1 Oyesr.s from the date of $.1!:mte er ml ease -~a ;:rofir.ernait, wru.d~er is lor~, to a:s..~::! pa.:,111in.1 of 
an !egal fins:ncW oolig.2tiC'rui urue:s.s the c9'ilrt ro1.te:i:-13 th:! crirt.dnal jurl~.em an adcliticr!Bl 1 o years. :Foc an. 

, offen!ie cm1i'lllitted rn Cf" at1:6" Jilly 1, 20(11), the c.1Urt s.h?J.l n::'Ulirs jurisdktirn overt.he offmder, fcr-the 
;.its.""'PCY.! .of the oft~der' s Ci:lTiplianc.: With pE}1rt,l1f'.t of ths- l~ f ll"s.cial oollgstkas, until ~JP- cbli~--t.im is. 
coo'lp!a:ely s.atisfied, re-gsrJless of~e .:t.stut.;:zy r.ru,yJmun~ foc the criln:?: R<:v'v P.94-A 700 w..d RON 
9.£•4A505. '11'.15 dm. cf the coun is aut.11oci.ml ta rolle,;:t 1.:m.paid legal firlfil'),ciJJ,l obiigw~ 1l!l: sny time the 
ct't'md\3" rm1m ttndf!' th~ juri~ctioo of the. ·ca.rr.t frg purpm1.m of his a- her- legal fll".mlci'i!l oohgmrns. 
RC"'!!? 9.94.A.760(4) and E.C1]{£',!;i4A 753(4) .. . · . 

NOTICE OF !NCO:MX-wnHE:OWING ;ACTION. Ifthe c~m has not i:rde•red Hn imraediate nctic~ . 
of payroll \'.;educ'..i<m in Soctic,n 4.l ; yau ere :noµfie.i tk:1: the DE!'Part,me'lt of Q,::irredi~'IS ct- th~ cla-k of the 
tc'llrt IDJl'j isai~ a,nroce of p~ ~ cti_oo Witl)tUt ncike WY~ if yoo a.rel~ lruf). 3.0 Wii'/S p~ due ir1 
moothly peyma,ts in ·sn. a:rnount .equal to er ~ ster trum the am.~..mt ;:iay~le fat am m~th. RCW 

. 9.94li..7002 OtJi~ incart".e-\li'itrih.olding aw cr.ir.1.11der RCW 9.94-Am2y b~ t.al~rwithcu,t fuzt.~r.otice-. 

. RC'W 9.~4A 700.'nw1 be taken Without furthj'rl'l.Ol:lC~. RC\"l t1,94A 10:115. . 

RESTTI1JTIO.N BEAPJ11iG. . , , . : •, . , , , .. ,. · j , :.;,,C 
~ Def~ cl&-:!. W~i."6 any right.to be pr~!lia"lt at·~r .raidtuti~~~ (si(f.l initials): .. »- ~ ~. 

' :/ ' ,, \ . ·1i .. ,, 

·1 

______ ......., __ 
.1LTiGlv1ElU _t..ND SEi~CE (JS") 
(Fi?lcny) (11')./j(JJ) P~ 8 pf 15. ' Office of Prosecuting Attorney, .;: •, 

930 Tacoma Avenue S. ROOl?,!.:J~,6,, ,,,,, 
Tacoma, Washington 9840;2.J~lJ~t ,· 
Telephone: (iS3) 798-7400 :.:;:\~ . ~':', :, ; ; 

' ' :-~·;: ,:':·· ''.·' 
. ,-,,.., ' ' - ,· . .. • . ··, ' '.. ' '' - ' ··:; '' :, .... , . . ,..~ ---· .,,... -,,,..,--·••-· ; ,.~---\ ~ :·,, ,,_:j 
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- Cl?J.MJ!i_,U. !l;J.\T,FORC~'MEN'r -AND C!VIt COLLECTION. Am violation cf U-.il?o 11.ml:'7.M!"l Brid 
' &.zt..te'.lce is pwiisllfible b5,• t..13' to 60 days of ccriftnar,~ pe.rvtolatian. Pa> i:.eali:P 2.5 . of this doo.!ms-..t, 
Iega.i fiI' .. Bl'lci;fil ~ig3!.ic.ms are ~oHecti"ble by ci~ifrr.ii:ens. -RC'Vif 9.S4AC:.3it. -

. . . 

~-RMS. Y~u mu~ :im.m.ediately ronmt'ler miy cwar.:u~d pishll l~e- m,.,d you irosy nm cr,m,, 
us~ ~r pOS"'z~ any f rrc:iiinn w.:u.m yQlU' rigti! to t4l so ii. re:i.um.irl by :a n1mt cf ri?l,.-o:nt (The mnt dsi:. 
~hfill fo-..,Nd s ccpy cl"t~ dsf~dID1t1s dri:."e:t'~ lie~~, id~a:rd, cr- con"Jparlilll1:: idgl'liJfi<;fiticin ~, me 
Depmn:rl:'!".t ofJ;.;icen~ along wttJ1 th~ cl$:.e of ~wk:t.im c.r- Gllnm.Jt.T.ct'i.t.) RCW 9.41. 040,, 9. 41. 047. 

·.~ ; ; 

.~: • . ._, . l 

l. ~iexa! ·Applicilbilicy imd R.€quiiem.mtr. Bebms.e ·thi:. crim!:· introfoes a .se: off'fil"A:' Of kidnspping · 
·. offiID.te· ~.g., ltidruipping ir1 tt.s fi,."'St d..i:.gr00z l<l clr-.ll!pping iti. th~ ~crid d~"'w, l'.r unla.vful irtip'ris..,:meni a~ 

drunea in chEpt-~ 9.A..40 RCJJ,,') wha-e t.l-}e v,ittim is. a.rti.in6r defir.E'Cl in RCW 9.A.44.130, yw arai rl.:"1Uired 
to t~i~ with the sh~riff cf t.11.e cCli.li-ity oftl'l$? ·Et.l1l:J.? of Vilamingt~ wlV3-eyqu rr-sida IfJrou are not. a · ·. 
rez..ida-.t ~f 1/fawmgtmtm JG.l sre a studt:.nt in Wasb.ir:gtm cryru sre S-ilptoyoo in Was.~ingt,.:x1 er ycu cazr,y 
·ms. ;;coruocJ µlWashingt~ycu ~"1.r~~wit-ithe 5i-,wiff oft.112~-y of your 5cl100l, place cf · 
t1rnplo,r1Yia:t1, or vCCiltiM You must regi~ irtti."t1ed.iately ,J:Prn bEing s~.tenOEd unl~ss yru sre in cm.tody, 
in whkh CSSI?: yoi..1 n:n,,-st regista- at th.a tim!?_ofyair relea.~,.a.."l.d whllin tru:ee (3) huti..'1~SS dayi from t.rie time · 
ofrelea:ae'. , _ · · · · · · · 

1. Offmd~'l V:fho I.c-5?.•~ th!'t St.'i!e md Rclu.~: If you leave the r.tst~ follcwir>.g }10lll Wlt.E'f;cing cr 
release ·frcn) cus:ody but lm.e-move back to W a,.c;rjngt.tfi, yoo must regitts-- wi.+J1ii1 three (3) business dasfi 
aftG'l" zroving to this state: Ifj,•m s.re uncle- ~le jurisdiction ofthfa tts.te' s DepBrtn'lcnt of Ccrrecrjans, ycu 
mlltt regi~a:• within thrEe (3) busm.s-is da:y-s aftEf' m0'.1'irJg to this stat!?. !f ~..1 l~F.'.re this stat~ follcrl?h"tg y1JJZ 
~en~ ~rP.lesse fram. o.mc>dy but lat&whifo:not a rssidalt ofV.ta~cn yru becorae Er.qplo-;eil in -· 
Ws!ngtG:1, iJJXr;,r-out a vOl.:9.tion in Wsrhlr~oo, Cl' sttmd ~c~l in Wru:hingtm, you rli.USt n:,gl~G.!"Withln 
thrt"i! (3) business d..<ip aft,ei" IELm:ing :.thool in this ttate C!" bmnirLg enploy~:l a csnying ~ 8. -q~j~ in 
fr'Js state. · · 

. :a. ~ flf Rer.idenrn WitlwStrite aud·Lea-nng thf ~tat.e: If yai.1 chsngc> yoor rsid®.ce within a ; 
qn-J.t,y, yc,.1 n1.USt prtWi(W, by Gmified n-iai.l., wit.1-i rEtu.vn recmptrequestoo ~ in pe."!rn signed written . 

. ; ni7,.ke ofyoor change ofre:sden::e tot.he sheriffwithintli.ree (3.)'bu"-i:-1~...s ~""S of,mCl'1~ Ifyru d'.ei'lga , 
r--":"-
1 •. 

1J . ... . · .- :: j'OIJ." ·re~dEnee,t6 a Il.-"W0 m.,m.ty withmthis st.aw, you. rr.ust-r,-egi~E!" -\Vnh-that county s'l1E:riff w-itl"Jn thr~(3) -~ 

18 

19 

20 
; -· 
IU!i 
iJJi1 21 
I 

22 

23 

t;: ·- 24 

r ~ .... < 

L : ,. ; _ 

. 25· 

26 

28 

bti-sir~ da".f5 cf m0ving,- end n-JlS., within tbree (3) busi~di. rut.rs. prmir:ie, by catifledn:i.ail, ~ith.retilm · 
r~ipt re-q-..:~ed cr- in pa-sa-., signed writtimnotice _of the cr..ar.ge of ~~e~ k,1 the r-S& ~;'1ty to the· . 
c~ sheriff with whcrn yoo 18$1 rajste'aj. Ifyoo move out of Wa.shir.igtan Stste, ycu n1l1£t smd writta:i 
notice within three ( 3) l.:msm!:"'...s dgys ¢ moi,ing to th1; coom:y sh':!:i!f with wp.oru yw lt1St registerf:d in · 
Wa-:rdngt.m Str~e, . . ' . . ' . . 

-· ' t 

.it Aq~Requir~Upau :M:~t~ P...nollia'. S~ !f yru mcve to anothf!" state-, a- ifyw _ 
WC!!k, C!!nyiYrn vocatim, m-stta1d sdlo.-,l in anothe· Et:ateyiful trlllSl: r~Sl'H l.f ?1EW sd~s, fmgarpriz,..ts, and · 
pr..oto-s--nph with t.~e :new -~..ate wirlli..7ltl'JW (3) bus.u1~~ i:2.ays a:ila-E-stabli!i:tm©Xl=<:iici.mce, or·:ml?l" beginrJng 

: to warr.., cimy wn ·E gocrru~ ~- attsi.d w..ool in thimcm1 state Y cu rr,ust also send mittoo.wJcewithin 
thr~ (}) ®ys cf mcving to the new sti£E cite.a fcreign cour~1to the c~ menffwith whan ycu .last 
regi£tered ll'l Wa~hb"lgtro Sti!t.e. . . • , . . 
5. N'otifirmrn1Reqruren-w.m.~1hm Em-@lling_m or l!mpit&ed by 2 lj_alblkor Priwde mstitutim;. cl' 
-ID@it-r Ednt,m:im or Cm~oo $chool (K-12):. Ify'll~ a ~d~ cf iNashington Md you g;e ad..initted tc 
. a.pliti:lic ai:· prtvsu;. U'lstiwtir.n: ofhigh::r ~Ga; you ~ teg'..rited to notify the !..11.aiffcl'ilie crumr ofy-our · 

... .reskk<:nc:e o-fyaw:.intf:!'.!ttoatt~tb.e iratirutimwithinilirei:(;)busir.v~ ~JS pricrtomivingi!t.the 
iTtttirutim Ifyw bea:ur.1: en.ployed at a publk <.Yprivste i.nrututioo of highe:-eduratim, yo,..'! srerequirwto 

; nc.rifJ the s.~ei-iff far tr.e oo.mty of your r~rider~e cf yoor ariployraent b'y the institutiqn wit.hit1 tr.ire,.? (3) \ 
_: businti.,,s da.1-s ptja- t~ beginning t.::nvOf'.t{ g, the ir.i::J:ituila-i.. Ii yout a1rclhmif.it or emplO"yTl!Ent st. s publk or 

. : ·, pril1V- institllt'Jqt oflrigiwr ewrnticnis temili'l&E'tl; yru ara.requm4 to l~fythe sheriff fer the ro.mty of 
.,. yrur Ti?eidcilC\? Qfyour tmr.d.,w,;i~ of eru-ollr'1erd: er erap!cym• within t.hr~ (3) business , C.i}'S of such· 

te-r!'ii'lflicr-.. Ifycu m.tenl\.cr,l)Is.n to s.ttrod. a1,,ublic i:r priV®? school r~ed uri:rter Tit.le 2&\ RCvt! (j" . 

· CTJ(!I)ta-12.40 .Rew·. you are required to notiftJ the maiff of tr1e c~.m.ty of yo\.tr re.si4E!'.lce i:lfya.!f intmt to 

JUJ:;<GltIEN'l' .A..."h.iv SErfi'mTCE (JS) 
(FF.-1.my) fJ!2lJI.J7) :Page P ofl3 . 

. ·~ _ .. ---~ -· ~·---·- · ' _ .__. ···- - · - ----•- ,; .. - · _ 

Qffice .. of Prosecuting Attorney 
930 Tacoma Avenue S. Room 94(! 
Tacoma,_ Washington 98402-2171 

'' , Telephone: (253) 798-7400 
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S>Ertd tb;;, sdiool. Y clil rrn1.st n.1.:.tify, tlv.: !'t&E:rif'f wi.t!'.in thr~;; (3) 'bfil!l1r~; tl;1y5, ~rfor t.Q a:i.n1tir1;:, a.t the schoo.l to 
"II • ~· ,. .. . '· •• I • • ,~ •-I, •• ,. "'t::i 

iitter,d d~ss. T'ne !;,1mrf s.t11H prcrm,ptrynctn:y 1:J:121,J.nnapi:11 of ur.2 school. 

<l. Regi.m'8.tioo. by ti .lPe!'Silil Whfil D~ .N ti!: Hhl'Ve a Ffuri R~riij.e:m:e: E,;,m if ym clo !:1:ct \·,E;:,J e a foted 
re:~side1i:e:: ycu are r~qu.irc:d. to rigi:j!e-.. r. 1tegistrS:icr! 11-t!..lEt c,ccur vrithin (3) ·!!;us!l').~S.E ~J~"S of re1€ime in 
th.8 coU?1ty v?here yc.t\ ar~ b~.1r;;g FA.lp~-rJisi?d if y~ru clo lL.Ct h&t1e E :eEJ<lm1ce aftb.,;: t1n-1e of :s1ocr r8leas~ frcx.t1 
· cu:0.!.i~J- VJ'ltiiin tt'1l'2e (3) btl!iln£--ss .-k-ys f;ifa:II' la~ng. yu,J'J' fixi:-ii re~idem:<?, ym nlilSl: pri'.l",;i{l2 signed Ve"ritte:n 
noo~ to the r.:ha-iff of the c01.21:1ty wh~i? yo--.1 last r;;-gisterecl Ify,JiJ mter a <liff.ersu'. cmnty end stE.y there 
fc~ n1~:r1 tltGn 24 f!;.:un, Y"~ ir;iU be l'"r2<1.J,tliT~ to regist.t-:r in tlie rt11-ri r.:runt)rt'Jith.L'l three (3) busincP~ (J:i}~s 
ill.ec er.tr:ru1g nri'!? cw1.;r!l:y.. Y cu r:1U3ot. al:ii::i report we~dy in pGr$m to the £b8."iff ,;:;f the crurj ,1,•:lW'z·~ 
you. ate r?~t1:16"~ed 1l'h.S' weerJ_v m-pc~t Sf.tell cr1 s day spec.fled by&~ ct~n1ty 2!1.mift"1s offlc=, sid ~11.tdl 
or:o...,r crLl.!-il'lg ncn11s1 'ri1JSh1t;:sS: hru~. "fcu :tTtiy be ri::qutr~ to f.JTrrvids a 11Et t.~1? lccG:tia;.1s whs'"{1 yen h1n1f~ 
staijed dnrlng th= lslct £\:'?EK1 ,li:ys. Tii0 lsl':k of a fi-:re.:1 r*~,idmv.! fa s factar txL!t.. JY;a}· te ,:\ll.sicl.Ecred in 
detmnining offrillda-' s risk Iei1el ~nd sl:wl rn.81'.:8 t~.e 1;,ffmdfl' stibject. to clfa;do;;u-rn r.tf info::11r.tirn w &!>? 
p1.;J:;,Uc 2,t i.WZ-JY? pU:.··rusnt tc, RC'.;;J 4.24.550. 

7. Applin!±i\J'l! fflr ll ITfil"Jte ~: Ifys:r.J apply far a n~.s cruff1g21 yc;;~1 rmJSt rur;,rnit e. cqpy mt.he. 
~p!k.c:ticn to the m.rr>..l:;? !i..¾l!riff of the cmni71 rn: yQur re~dmce ar~d to the s1ru:.,:: pm:rol not fffia- th;m fi~e 
&'y--s befo:ri: the entrr cf i!s1 cree" g;·iIDting thE n&rr;e c.~ID1ge. Ifym rn0:'it1e m-1 crde· cmmgmg ycrn:- n:..Yi:~ 
ycu ii;',n.c1 suhmit. s. CGfiY of the aw to foe: l'.:Cl!.mJ:y f.h:riff of th~ cci.mi.y of yGUJ: resicl.1,:ni:i;:, ~1d to i:.h'2 Si:BZ.e 
1,strnl within tb:re-a (3) tu.sirJ.E·s:,;. days of the em.ry cif the ci·tlt.t RC'N 9/1~ 44.130{7). 

[:x:J The tlefa1dfil1t is. s se-i: offa-1dr.r SLfoject tQ irn;i.,::te::7c.i.inrtt& S.HJJ:(<;'1dnr:; m:td8r RC1J.T 9.94,it.712/ :;' ,. 

5.8 ( J T't1~ ccurt fi.."')F,.i!i th£ Count ____ ii a feicrJ.y in the cor,1ri:1issi-w11 of which ii. met.or ,;iehid~ wa.i; tu:a:-rl. 
The ch:"!-k. cf the O!'.:'...at is ilir~rt-stt to ir.m:nediatei!y fCff'Wwd an Abrt:ratt cf Gou.-t Re-i:i::?"d te the D:;:part.rLlrnl'. of 
lk€,rs:sh1g, ·c1h.k.1'). r,1USt r~ote' tht? cl2fo.ndar,t' s driver's 1ic4'1.'ie. RC"}X tkUO,&i'-5. 

5.9 IfrJ.1•: defli'.!l&Tit i~ Cl:" b-t;CQ.f.f.!.("S ::.ubject tc, C{.',i..lf.t-orderetl !11.S'ltal hEruth J d1erda!l r.lepmderiq tru&n18:1!, 
th.f tl8fa·ldsnt m.1m m:tJfy DOC arid the defondrmt' s trei:im~t infcirr1v,1ti0t1 must he s.lIBretl f11ith. DOG fC'I' 
t!1e durstior1 ?fthe d;z.f;.ndsr!t' s inc:1rc~Sjoo ood sups-visit1n. RC1Jl 9.~4.P .. 562. 

5.10 
~ .. -\ 

'_i1_\1_\_· ~--· ~· ._,_;, '::~ t:"4 ____ \ __ ~'_, fJ1\, .. :) \ ,--=, ,i>,t 
1' ,. ,. ,,-

·'· 

-------------------------------------------i-------------1 ! I ~l U, .. l._::1 ___ _ 

--------------

JIIDG-E 
:P1int f.~'TIE' 

,,, ,/ 
i .. t -,,..:: / _)\ .... ~,,. .. _.: ______ _, ___ _,__.,__,·""t'_,___ -

______ ......_., _______ , _______ ...;...,...------------'---------------·-------·-------
JUIX£tvIE1'IT .. ~.N!) S.©ffE:1-TCE (JS) 
( f.\rkiny) (J/2(,,'f..17) ~"' 10 .;:if 13 Office of Prosecuting Attorney 

930 Tacoma Avenue S, Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-740_0 
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VritmgFtiglJis Stfi'l:Em~: I il.CknD·.vlooge that Ih.::ve kJstm.y rigbttc,vi;it.e- b.ar~-'l'c,i? c.fthh felony cc,c!·.-rict:im IfI i>T.O. 

r~gi~e·1:1i tovc't>;!, r,wvi::rta-re,giztratim will be cm1,r;e,1ln.tl. 

1'r!y ri?).:>J: w 'Jsix is pr--.1vi1,ion.11Hy re-E.t.crce-cl &s 1,i1g as I s.m n,::-t undE.r the Eru.thcr-it.y of DOC t)1ut ~vir.g a ~f.;!1!.:,1nc\,' ,;_"if 

rn·ifinf:!"fl1~1t in the tutt.,."\J.:1 cf DOC mcl nct. ~.foj r:-tt to Cca"Drt11%.0. '0. c.~~fy a.,;. ilefmed in RC.:'.VJ 9. NA 030). I rr;.-u;tt re
r$-gist.8'l' b,,d;:nre z.-,;,::ir;g. Thf. prav isio."l-31 ri~t to vote may bi r~cltoo ifI fair to c:craiply with all t.he tl•.:1Y:s !,f my legal 
fa'&:'ldsl ooligirt:iorG rsr 1n1. sgri?'an1:nt forth.~pi?Jn.ait. ofl(:gal flnsr~lal ooHgatkr:=, 

· }l.fy rightto 11c.·i:,ai.-~y te r:,err.nrn.:~:"!!Jy .reste};·a?i:\ by ~.,:o of the folh:!iving for i?i.'l.dl. faliJ.ny r.:mvictim: a) a cP.t.-i..tlc.ste cf 
ru:;.ch2rge ii:a1r:d hy the s&r,U:t1c'u,g c\':.i.m:., RGViT 9.9<~A~··:l7; b) a D-:::'sl."t crd&" iss.i:!tl by the sstcmdng c,;;;.nt restaing 
..._, ·.-.1 R-',I';- r1 r.~ "'-'~ • " ... - ,11 ~ •• , • _.,_.;} ·, • i . - · '"' .. .,-.r~,.~ tl•l: r15l-1½ ~{.,;:w :;J".~'l:.\l&tJ; c1 s.1.111.al cr·ls~~ot ~scrll:1:rg; lf..:&t:11.1 :;y' tt1:-? m, ... m.air.ill'°''1'1te s.e.r!t.c£'l..C-~ 1w:rn vC'..ar~ ..l\..\ .... \l-.J 
~ n . - ·c: ,. . - . f • . "' , • . .,.. '"',Ye~ "' e, •. -...-,• '1:T • b ,;- ..i . , • , . .,1 
~ 1.;i6.f.)':, J; o,r_o.) 8 CJ~if;:rUi.-Ci; O! r~;~.,~~& lE~l)il~~. t)y ttte goo_~:cv, ~\_-. .;: ~~~~~ Vb • v t~?_; 1€!.Cl""t? u~er1gt~ l~.r;5t~,g·~ 
rs :a d.a!i:s C: !elcny, h•~-- vJ 2f.i.~ .... 81l660. Ke:-gi.tter-,ng, t.13 vcte riercre th~nght 1,s rest.:~,;;{! 1s a cl2r>s C fekr1y, .Ri.;;w· 
29A£4.140. 

. __________________ __,_..,...--------------.-
JfJDG!vIT!NT A.ND S'J.i".NTF'hTCE (YS) 
(FdrnJ) (7/20v7) P:sgt:> 11 of 13 

---------- ----· 
Office of Prosecuting Attorney 
930 Tacoma Avenue S. Room 946 
Tacoma, Washington 98402-2171 1· 

Telephone: (253) 798-7400 _ 
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1, :&.tvn.;r STOC'R Gl·~'k of fr.is Ca.n'4 cr,rJ.fyt.hB.t the f .. r~loing is a fuH, 1.n.1.i fil":Jl con·1;;ct CC.'flJ' of the Jhr.lgtt;ent .ii!cl 

S13'"r'Le1a: iu. the above,..entit!oo acrim new m record in thfa <Jffu:e. 

----------------------------------------------

Clerk cf SP.id Ccr,m:...)' s.i'l.tl Stste, by: _________________ ~-------, D•~i..-·1.y Cl8:k 

--- ·------------'--.,....---~-· ..... --------
Jli'T.i{r},{EMt A'llD SE'tTTE.. · .E (JS) 
(F~k'!!y) (l/2007) kge 12 of 13 
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Bledcii~~~1-
.llJ11eri1.:21;. 

Dm.e, of Birth O6/Z5i1952 

Lor.Bl ID No. Cr.IPJ#'l'.01429420.:IB 

Other 

Fi-linidty 
t} Ei~m-ik 

[A1 '.Hon-
:m~anic: 

Se.E:: 
[X] 

[] 

!:.igrwtl.ir~ -i:.'heret,::;. Gl:]J;'K ofth@ Court, De,;.,"1.ll..'y Cle:"i; ---------·---------
.. 11 ~·, I -I Dau.,d: ___ ;._'... -'-9-1-,._/ _,,.., .. 2 ....... ______ ··-------------------------~ 

.JI.J.DG1',1XNT .f-1'1D SENTENCE (JS) 
{Fe,\uny) (7/20,YI) .Page 13 i5f 13 Office of Prosecutiii~i~~;~ey 

930 Tacoma Avenri~f k~:OJn:946 
Tacoma, Washington 9.8402-2171 
Telephone: (253) 798-7400 · 
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. TI-IE defentlimt lim,faig been:sa'lieric-t:<l tcnhe Departm~t tJf COO"ettiar..s -for a: 

./ ......LL ~-ii!Kof'f>af.l~ 
- · ,. · · seious.violmt offense 

ss!:.4lllt in t.'l:te :;~aid de~·ee . 
~ crin1e woo·e the.tl"Jfernt,nt w eifE\...rttmplics, WBS J5h-.nE<i withs, deadly -weap~ 
;my felor,q 1..mds· 69.50 a,;!!i 69.52 · -

Tne o-,:"fend~ s.i.'IB11 wcrlt _at Dspi!.rt.i,.eit cf Correc.tioos ~prtwed ~cluc!it..ion, t.:ID:¥llO'jn1alt, autllD'.!· c.:ir.rmw.nity ~•it<; 

Th,? cffende- shfill 110t ccmsum.e ccm-olled subst.1m,::.es exept. p~ tJ.:l lawfully i~s-d pr'2"...Jiptims: -
- . 

1-m offta'ld!#f in rornm1.micy-· custody shall not ur·Ja-.vfu.l.ly possess ~introil~ rubstar.cesj 

T'.u.~ rasideru::e !ocs:i-.11 and liy iri.g &r&'.g,;gnents ere subjec:t to th~• priClt app;r1l'Ja! ofthe d~artmern: ti! ccrrectkm, 
duri!'~ the period of crnnmunit"J plae©~. 

-The ·off~er sl'l.S.i! rubnut to _effir.tr,l:itive ¾lets n~sssazy to morJta· car.r .. plimce with -Cl.."U't a-ct.s-;. as r~~ ir.t 
DOC. 

, _ l ,,.(.1!) •.. ,_ -- ,T'n2,i")ffer,der shrul r,Qt. bag.e_ _;fu-EO', .Ci~ n1direct C-.\Utt'.With tmvict..im. of the o'imeJ:ir:a.sp,~fi~-- •. 
· · r;Iai::s of mill•lif'ciah: . f'-i i ; • •~ ~F·' '.: :~ ,-,,. ·"• · · · ---• •. · · 

_(J.V) 

· Th~ offenda· shall pftrticip&ti? in cr~rt:1lated trestme,.t er w..ms..?lw~ sero-kes; 

The oftaid~ shall not CIJ!':3.Ilnl:! alcotui~ .... · ---··---------'-----------.....,.
·. Tne resida.ce l~ioo. and living arrmgf:rn~ of a sw: offE-n.iie- shsl! be filibjei;t t:.c !:he p.riil:· 

i:i,pl)TIY-121 · of the departma".tt of cc.trecticr~ c,r . . 

·----------------------.,......,.....-------·---------------- .......... 

.. \ ' ,, 
Office ,of Prosecutil!!i.A ttorney 
,930 TacomaAveliueS, Room 946 
Tacoma, Washington 98402-2171 
Telephone: (253) 798-7.400 

''·{' 

½ • ,: .·' ~ - - - - ... ·- · ... · ✓----·- ·- - ~ ··-··- ·· ·' .•, . .. . . • -· J"' •• ·~·-·· '• • - •-,, -- ' •"'.'""" - -:-- -· ..... 
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SUPElUOR COURT QF VlAS!~INGTQN FOR. PIBRCE COt.rNTY -

STATE OF Vv ASIDNGTON'/ 

vs .. 

JO~H LEROY FUGl,E, 

Plaintiff; · CAUSE N0.14~1-04016-6 

Sffl'~'Fk.~7 ON PRIOR RECORD· 
l\ND OFFENDER SCORE . 
iPf~~.iity) 

-------------------......-:-,-,---------------'-'---11;19 
!l'l~ 15 . UftOil th~ efirty ofapfoa,ofguiltym the afJOVe.c@irenumb~,chm"ge CHILD l\iIOLEb"'TATION IN' . 

16 . THE FIR.ST DEGREE/DV ; RAPE OF A cmtD IN THE Fm.ST DEG.REElDV ; RAPE OFA 
CHII..D INTHE :Fffi.STDEGREE!DV ; RAPE OF A l1IlLD IN Tim SECOND DEGPJIDDV, the 

17: ·• .. ,0 • ,defentlruitJOSEPH LEROY-FUGLE, hereby,stipufatesi:hatt.ile followmg:prio1r conwctro:mtai--e BIS.-~:, 
compfottJ criminal hisfr;ry, are correct and that lIE-fo the per@n mooed m th~ convfotions. 'lne - · 

-18 _ de!P...n&m furihtt siipulates ~ gny out~of~state cotr.ii~ttoll!S.Hs~d below 6f'e ~qu.ivruwt to Was:i1i11gto-n Sta~ 

19 

20 

· HHl 
ithi 21 

22 

23 . 

' ·«/£ 24 
~.,.·-~, .,.-:~ 

I 

.. 25 

26 , 

'fJt~ :, .. 
l-0-•1~" 27 

28 

, . ··•·' 
;.,.7._;;:. 
~-.;;,~·:~:: 

feic'iiy t:W'.fl.iitjioos ·of the cliiiSZ inmca~f!~_per RC\3/' 9.94A.3o0(3)/9.94A • .525: . . 

u 

m,· 07114/03 .A · 

07/1 3J07 

'FELONY 

V- A CT 1: 3· ' FELONY 
CT 2:3 

. · '. · C1.' 4: 3 . ·-·+ CT.3:NlA 

RA'P1! 0-:r c m1..1:i - I PIER_c& WA- 01114ro7 A· .·sv.. ; ,_. A.,.... __ -~cr::::_,...,.1""": 3-,.+-,;,n=Lo""'N""·y:-:::- ---i 
2~'11 f.ll'L!Jf:'.El!Jr.lif ·l CT 2: 3 

L-- --".__ __ _____ __ ·. _J_ __ · __ _...., ___ ...,. __ 0_1,_D_J?.;...9_,1.,,,. -~-· ___,.__, . .....,.,........__~..:;..C..;.,T....;3;.;.;,.);._;,....,_ _ _ _ _ ..,_, __ -~ CT 4: NIA 

. S1'l:PU1..ATIOl•i ON PR.!OR 
F-.ECOP...D P...1'T.D QF.F.EtIDER SCOEE ·-l 
jsp1for-plea dot 

..; ... 

Office of Prosecuting Atlol'I!ey 
930 Tacoma.AveilueB, Room 946 , 
Tacoma, Washington 98402,2171 
Telephone: (253) 798•7 400 

''- ." ... . ,~ .,.-,, ,-- ·• . .... ,:;":.~ .· •-•-- .· •·· ... ,·,- 4 .. · ~- - -. ~ - • .....:.,,...:.+, .. , ..... . . ,., .. ... ,, _ _ _ .,. •• ~. - • •- • •••· - -· .• ,. 
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PCPAO 19-0464 Gross ·Fugle: PRR 000150 
- " i4--1N(,\:!-016>f6 

.__r1_,.,_·1.N_.l!.·_rr:_~:i_c_1tX"",_1~ ___ ~1.__ ___ _, __ ~------'1.._ ___ __.ii-___ ._ ___ ._J_ __ ....l. ____ !.._. ____ .J 

PfilOR C01\T\'IGIIONS It~GLUDED IN C(flJ!lWIR ~COF.E (if t.ll'.rf) 
[.Kl N-0111: K~ow.1 01 t.::lm.:n:w4, m-: 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

 

DIVISION  II 
 

STATE OF WASHINGTON,  No.  49332-2-II 

  

   Respondent,  

  

 v.  

  

JOSEPH LEROY FUGLE,  UNPUBLISHED OPINION 

  

   Appellant. 

 

 

 

 SUTTON, J. — Joseph L. Fugle appeals his convictions and sentence for one count of first 

degree child molestation, two counts of first degree rape of a child, and one count of second degree 

rape of a child.  Fugle’s convictions resulted from seven years of sexual abuse Fugle committed 

against his stepson, MG.1  Fugle argues that the trial court erred by admitting expert testimony 

regarding delayed disclosure by child victims and by excluding evidence of a list of potential 

victims MG provided to the police during the investigation.  Fugle also argues that the jury’s 

verdicts were not based on sufficient evidence.  Finally, Fugle argues that the trial court 

miscalculated his offender score by failing to consider two of his convictions as the same criminal 

conduct.   

                                                 
1 Because MG was a child at the time of the abuse, we use initials to protect his privacy.  General 

Order 2011-1 of Division II, In Re The Use of Initials or Pseudonyms for Child Witnesses in Sex 

Crime Cases (Wash. Ct. App.).   
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 The trial court did not err by admitting the State’s expert testimony or by excluding the list 

of potential victims provided by MG.  And, the jury’s verdicts are supported by sufficient evidence.  

Finally, the trial court did not abuse its discretion by failing to consider two of Fugle’s convictions 

as the same criminal conduct.  Accordingly, we affirm. 

 In his Statement of Additional Grounds (SAG),2 Fugle claims that he was denied his right 

to an impartial jury based on several alleged incidents that occurred during voir dire.  Because 

Fugle has failed to include the transcript of the voir dire in the record, we decline to consider 

Fugle’s SAG claim. 

FACTS 

 Between late February and early March 2014, MG, then 18 years old, began having 

flashbacks about sexual abuse committed by Fugle.  The abuse started when MG was age 7 and 

lasted until MG was age 14.  Shortly after MG began having the flashbacks, he reported the abuse 

to his grandmother, Jeanette Jepson.  Then Jepson and MG reported the abuse to MG’s mother, 

Jana Fugle.3  Shortly after disclosing the abuse to Jepson and Jana, MG suffered a pseudoseizure4 

that resulted in his hospitalization.  After MG was stabilized and regained consciousness, he had 

lost all personal memories except for his memories about the abuse.   

                                                 
2 RAP 10.10. 

 
3 For clarity, we refer to people with the same last name as Fugle by their first names.  We intend 

no disrespect.   

 
4 A pseudoseizure is a term for a seizure that occurs without corresponding epileptic brain activity.   
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 MG reported the abuse to law enforcement.  The State charged Fugle with one count of 

first degree child molestation, two counts of first degree rape of a child, and one count of second 

degree rape of a child.  Fugle’s jury trial began on May 31, 2016. 

I.  MG’S TRIAL TESTIMONY 

 

 MG testified that he moved into Fugle’s home with Jana and his two sisters, when Jana and 

Fugle married in 2002.  MG was seven years old at the time.  MG testified that the abuse began 

shortly after his family moved into Fugle’s house.  The abuse began with Fugle entering MG’s 

bedroom and fondling MG’s genitals.  The abuse progressed from fondling to digital penetration, 

to oral sex, and then to anal sex.  MG also recounted some incidents that occurred outside of the 

home.  MG testified about one specific incident that occurred while they were parked in a car.  

Fugle performed oral sex on MG while MG’s four-year-old cousin was in the car with them.  The 

abuse ended when MG was 14 years old.   

 MG testified that Fugle would make threats about what would happen if MG disclosed the 

abuse.  Fugle threatened to hurt MG.  At times, he also threatened to mutilate MG’s genitals.  Fugle 

also threatened to hurt or kill Jana and MG’s sister.    

 MG also testified that when he was age 18, he began having flashbacks about the abuse.  

Fugle had left the house approximately six months before MG began having flashbacks about the 

abuse.  After the flashbacks started, MG called Jepson and told her about his flashbacks.  Later, 

MG also disclosed the abuse to Jana.   

 Prior to the flashbacks starting, MG had been suffering from numerous medical problems.  

When MG was age 16, he had to have his gallbladder removed.  Then, in October 2012, MG began 



No. 49332-2-II 

 

 

4 

suffering body pain, muscle weakness, and chronic fatigue.  MG saw numerous medical 

professionals to diagnose the cause of the pain and fatigue.   

 In March 2014, MG suffered a pseudoseizure while having a flashback of the abuse.  MG 

was hospitalized for the pseudoseizure.  After the pseudoseizure, MG suffered from dissociative 

amnesia.  As a result of the dissociative amnesia, MG lost all memories except his memories of 

the abuse.  MG continued having pseudoseizures for another year and a half.  At the time of trial, 

MG was still suffering from pain and fatigue.   

 Approximately two months after MG was hospitalized for the pseudoseizures, he decided 

to report the abuse to law enforcement.  MG first met with an advocate from Rebuilding Hope, a 

sexual abuse advocacy center.  The advocate arranged for MG to give an initial statement to law 

enforcement officers.  Then MG gave another statement to Detective Darren Moss, Pierce County 

Sheriff’s Department.   

 At trial, during cross-examination, Fugle asked MG if he gave Detective Moss a list of the 

names of other people that MG believed might have been abused by Fugle.  The State objected.  

The trial court sustained the objection and ruled, 

 Well, I’m going to sustain the objection to the extent that you’re not allowed 

to ask about what happened to these other people, were they verified or were they 

not verified.  But you can certainly ask him questions about the other people he 

thought might get hurt and bring out how this letter -- how this list, if he remembers 

giving one to anyone, developed and who was responsible for it, and that will put 

into context some of the other things he said about his memory. 

 

III Verbatim Report of Proceedings (VRP) at 199.  Then the following exchange took place, 

[DEFENSE]: So [MG], just a few more questions, I hope.  Did you provide a list 

of people you thought might have been abused by [Fugle] to the detective? 

[MG]: Yes. 

[DEFENSE]: Did you draw up that list? 
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[MG]: Yes.  I gave them some names. 

[DEFENSE]: Was that a list that developed through your memories that came back? 

[MG]: The list that I gave them was one and then just a couple possibilities, and 

Jana gave them some. 

. . . . 

[MG]: Yes, the ones that I listed to the detectives were of my own. 

[DEFENSE]: Okay. And did those names come up from your flashbacks or 

nightmares? 

[MG]: Only the one: Joel. 

 

III VRP at 200-01.  In response, the State also asked MG questions about the list, 

[STATE]: Okay.  The list of names that you gave the detective, the names that are 

on there, did those all come from your memory? 

[MG]: I only told him a couple.  Jana herself went and told the detectives a list of 

names of people to check out that was separate from my thing, was not -- 

[STATE]:  How did you -- how did you recall who those people were in the 

interview with the detective if you were still suffering from the dissociative 

amnesia? 

[MG]:  Well, Joel, I do actually have from the memory.  I can pick him out, he’s 

one of the only people with a face.  If I look at a picture, in my memory, that clicks 

for me.  And so I knew Joel, and then I know Joel has a brother, Colby, so I knew 

those two at least being connected.  And I don’t think I ever suggested anybody 

else to the detectives. 

 

III VRP at 208.  Fugle also asked MG whether any of the people he has spoken to about the abuse 

contributed to him continuing to develop his memories about the abuse.  MG denied that anyone 

helped him develop his memories.  He also testified that all his memories were based on his own 

recollections.   
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II.  EXPERT TESTIMONY 

 

 Two experts testified at trial.  The State called Keri Arnold, a forensic interviewer, to testify 

about delayed disclosure by child victims.  Fugle called Dr. Daniel Reisberg, an expert on memory.   

A.  KERI ARNOLD 

 

 Prior to trial, Fugle filed a motion in limine to exclude Arnold’s testimony.  Fugle argued 

that Arnold’s testimony should be excluded because the case was about memory rather than 

delayed disclosure.  The State argued that the case contained elements of both because the abuse 

occurred from the time MG was age 7 until he was age 14 and that this entire period was a period 

of delayed disclosure.  The trial court reserved ruling on the motion in limine until after the State 

made an offer of proof.   

 In the State’s offer of proof, Arnold testified that she was a forensic interviewer with 13 

years of experience.  She received training in delayed disclosure because delayed disclosure was 

common among children who were victims of abuse.  She also received training on the reasons 

why children may delay disclosure.  Also, based on her experience interviewing children, she had 

seen many of the typical reasons that children would delay disclosure.  She testified that, in her 

opinion, if a child is abused for seven years without making any disclosures, that would be 

considered a delayed disclosure.  And, Arnold testified about the difference between script 

memory and episodic memory and how that effects interviewing children.  Arnold also testified 

that she did not interview MG, nor did she review any facts or documents specific to MG’s case.   

 After the State’s offer of proof, the trial court ruled, 

Okay.  I’m going to allow the testimony.  I do find that it does provide expert 

information to jurors that they may not otherwise know and that I do believe it’s 

relevant in part to some portions of what is alleged to have happened in this case. 



No. 49332-2-II 

 

 

7 

 But by the same token, defense counsel has leeway to point out all of the 

ways that this testimony is not pertinent to other parts of the case and can also make 

clear what her scope of expertise is and what it isn’t. 

 

IV VRP at 383.  The trial court ruled that Arnold was not permitted to testify to anything specific 

to MG or his case.   

 Arnold then testified that delayed disclosure refers to “the delay in time between when a 

first event of alleged abuse occurs and when that abuse is disclosed.”  IV VRP at 392.  She 

explained that many of the reasons for delayed disclosure are related to fear.  The fears include 

fear of physical harm, fear of not being believed, fear that the offender would go to jail, fear that 

it will breakup the child’s family, or fear the child will lose his or her home.  She also testified that 

many children state that the fear comes from direct threats made by the offender.   

 Arnold also testified that script memory is a type of memory related to events that happen 

with great frequency and regularity.  When a script memory is developed, it is often difficult to 

isolate details of one specific instance unless there is something about the specific incident that is 

significantly different.  An episodic memory is related to one specific instance.  Many children 

who suffered prolonged abuse develop a script memory and forensic interviewers often try to 

pinpoint specific details such as a unique location or a holiday in order to isolate an episodic 

memory.   

B.  DR. DANIEL REISBERG 

 

 Dr. Reisberg is a psychologist who specializes in the study of memory.  Specifically, Dr. 

Reisberg has worked on a variety of topics related to memory, such as assessing how well people 

remember, what people remember, and the best ways to find out what people remember.  Dr. 

Reisberg reviewed most of the information related to MG’s case and was able to testify to specific 
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opinions regarding MG’s memory.  Dr. Reisberg offered opinions on false memories, repressed 

memories, dissociative amnesia, and flashbacks.   

 After providing background information about memory, Dr. Reisberg testified to his 

specific opinions about MG’s case.  Overall, Dr. Reisberg testified that the facts of this case were 

not consistent with how memory works.  First, Dr. Reisberg testified that because the abuse of MG 

was repeated over a long period of time and MG continued to be exposed to triggers even after the 

abuse ended, it was very unlikely that his memories of the abuse would have gone away at any 

point.  Second, Dr. Reisberg opined that MG’s memories had an unnatural amount of detail 

considering that they were supposed to have been suppressed for approximately four years.  Third, 

Dr. Reisberg had never seen a pattern in which a person forgot all positive memories but 

maintained negative memories.  The defense then rested.   

III.  VERDICT AND SENTENCING 

 

 During the second day of deliberations, the jury sent the trial court a note stating that they 

would not be able to reach a unanimous verdict.  The trial court chose not to declare a mistrial at 

that time and required the jury to continue to deliberate.   

 After further deliberations, the jury reached a verdict and found Fugle guilty of all four 

counts.  The jury also found that MG and Fugle were family or household members.  And the jury 

found aggravating factors, specifically that Fugle used his position of trust to facilitate the 

commission of the crime and that the crime was a part of an ongoing pattern of sexual abuse.   
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 At sentencing, the State calculated Fugle’s offender score at 9 for each count.5  Fugle 

argued that his offender score should be calculated at 6 because the two counts of first degree rape 

of a child should be counted as the same criminal conduct.  The trial court ruled that based on State 

v. French,6 the two counts were not the same criminal conduct.  The trial court calculated Fugle’s 

offender score at 9.  The trial court imposed a standard range sentence.  Fugle appeals his 

convictions and sentence. 

ANALYSIS 

I.  EXPERT TESTIMONY 

 

 Fugle argues that the trial court erred by admitting Arnold’s testimony because MG’s 

credibility was not put in issue.  We disagree.     

 The trial court has the discretion to permit expert testimony tending to corroborate the 

testimony of a witness whose credibility is in issue.  See State v. Holland, 77 Wn. App. 420, 427, 

891 P.2d 49 (1995).  “An expert’s opinion that it is not uncommon for a sexual abuse victim to 

delay reporting the abuse is appropriate when . . . the credibility of the victim has been put in 

issue.”  Holland, 77 Wn. App. at 427; see also State v. Petrich, 101 Wn.2d 566, 575-76, 683 P.2d 

173 (1984), overruled in part on other grounds by State v. Kitchen, 110 Wn.2d 403, 756 P.2d 105 

(1988).   

 Fugle incorrectly asserts that Arnold’s testimony was inadmissible because MG’s 

credibility was not challenged specifically on the basis of his delayed disclosure.  However, the 

                                                 
5 Fugle had no prior criminal history.  However, under RCW 9.94A.525(17)—all current and prior 

sex offenses count for three points when the conviction is for a sex offense.  

  
6 State v. French, 157 Wn.2d 593, 141 P.3d 54 (2006). 
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law does not require that a witness’s credibility be challenged specifically on the basis of delayed 

disclosure before expert testimony about delayed disclosure may be admitted to corroborate the 

witness’s story.  See Petrich, 101 Wn.2d at 574-75.  As our Supreme Court has explained, 

 Petitioner also correctly assumes that corroborating testimony intended to 

rehabilitate a witness is not admissible unless the witness’s credibility has been 

attacked by the opposing party.  State v. Froehlich, 96 Wn.2d 301, 635 P.2d 127 

(1981).  An attack on credibility is not found merely by evaluating cross[-] 

examination tactics; several factors taken in conjunction may show a challenge to 

credibility.  See Froehlich, at 305.  In particular cases, the credibility of a witness 

may be an inevitable, central issue.  See e.g., United States v. Arroyo-Angulo, 580 

F.2d 1137, 1146-47 (2d Cir.), cert. denied, 439 U.S. 913 (1978).  Cases involving 

crimes against children generally put in issue the credibility of the complaining 

witness, especially if defendant denies the acts charged and the child asserts their 

commission.  An attack on the credibility of these witnesses, however slight, may 

justify corroborating evidence. 

 

Petrich, 101 Wn.2d at 574-75.  Therefore, the admissibility of Arnold’s testimony turns on whether 

MG’s credibility was challenged generally, not on whether Fugle specifically argued that the 

delayed disclosure undermined MG’s credibility.  

 Fugle admits his cross-examination was meant to demonstrate “that [MG] had no memory, 

and the memories that he did have were false memories based in fiction, not fact.”  Br. of Appellant 

at 10.  As the State correctly points out, this admission demonstrates that MG’s credibility was at 

issue, even if his credibility was not challenged specifically on the basis of the delayed disclosure.  

Because MG’s credibility was at issue, it was appropriate for the trial court to admit expert 

testimony if that testimony corroborated MG’s testimony.  See Petrich, 101 Wn.2d at 574-75.   

 Here, MG testified that four years after the abuse ended, when he was age 18, he began 

having memories about the abuse.  MG began to recall that Fugle’s threats kept MG from reporting 

the abuse during the seven years that the abuse was occurring.  And, Fugle specifically cross-
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examined MG about Fugle’s threats.  Arnold’s testimony, that delayed disclosure was common 

among child victims and delayed disclosure was often the result of direct threats by the offender, 

corroborated some of MG’s testimony.     

 Because MG’s credibility was at issue and Arnold’s testimony corroborated some of MG’s 

testimony, the trial court did not abuse its discretion by admitting Arnold’s testimony.  

Accordingly, the trial court did not err by admitting Arnold’s testimony.   

II.  LIMITING CROSS-EXAMINATION 

 

 Next, Fugle argues that the trial court erred by limiting the scope of MG’s cross-

examination.  The trial court did not abuse its discretion by limiting the scope of cross-examination 

to the existence of the list rather than the accuracy of the list.  Accordingly, the trial court did not 

err.   

 The right to confront witnesses is guaranteed by both the Sixth Amendment of the United 

States Constitution and article I, section 22 of the Washington Constitution.  State v. Lile, 188 

Wn.2d 766, 781-82, 398 P.3d 1052 (2017).  “Cross-examination is the ‘principal means by which 

the believability of a witness and the truth of his testimony are tested.’”  Lile, 188 Wn.2d at 782 

(quoting Davis v. Alaska, 415 U.S. 308, 316, 94 S. Ct. 1105, 39 L. Ed. 2d 347 (1974)).  But the 

right to cross-examine witnesses is not absolute and the scope of cross-examination lies within the 

trial court’s discretion.  Lile, 188 Wn.2d at 782; see also State v. Darden, 145 Wn.2d 612, 621, 41 

P.3d 1189 (2002) (right to confront witnesses is “limited by general considerations of relevance”).   

 We review the trial court’s decision to limit the scope of cross-examination for a manifest 

abuse of discretion.  Lile, 188 Wn.2d at 782.  A manifest abuse of discretion occurs when the trial 

court’s decision is manifestly unreasonable or based upon untenable grounds or reasons.  Lile, 188 
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Wn.2d at 782.  As our Supreme Court has explained, under the manifest abuse of discretion 

standard, “We need not agree with the trial court’s decision for us to affirm that decision.  We 

must merely hold the decision to be reasonable.”  Lile, 188 Wn.2d at 782.    

 Here, the trial court allowed Fugle to cross-examine MG on whether he created the list of 

other persons that he “thought might have been abused” by Fugle, the list came from his memories, 

and he actually remembered the people on the list.  III VRP at 200.  Now, Fugle also argues that 

he should have been permitted to cross-examine MG regarding the accuracy of the list, 

Given that the question was restricted, the defense was unable to impeach the 

witness regarding his other allegations that were no less suspect than the allegations 

involving himself and Mr. Fugle.  In a situation where all created memories were 

suspect, it was even more important that the defense was afforded the opportunity 

to question the accuracy of [MG]’s memory in order to impeach the credibility of 

the very memory.   

 

Br. of Appellant at 12.  In other words, in addition to cross-examining Fugle regarding the 

existence of the list and whether the list came from MG’s memories—memories of people he 

claimed he had forgotten—Fugle wanted to explore the accuracy of the substantive information 

that MG provided on the list.   

 The State argues that this line of questioning would be inappropriate because MG did not 

testify that he remembered that the people on the list were abused.  Because MG only testified that 

he provided a list of people that he thought may have been abused, and MG did not testify as to 

why he thought the people might have been abused, questions related to the accuracy of the list 

would not have been relevant to impeach MG’s testimony.   

 Under ER 401, “relevant evidence” is “evidence having any tendency to make the existence 

of any fact that is of consequence to the determination of the action more probable or less probable 
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than it would be without the evidence.”  Because MG never testified that he remembered anyone 

on the list was actually abused by Fugle, questioning MG about the accuracy of the list would not 

make the accuracy of his other memories more or less probable.  Therefore, questions regarding 

the accuracy of the list were not relevant to impeach MG’s testimony.  Thus, the trial court did not 

abuse its discretion by limiting the scope of MG’s cross-examination to relevant evidence. 

 Because a defendant has no constitutional right to cross-examine a witness on irrelevant or 

otherwise inadmissible evidence, Fugle’s right to confront witnesses was not violated by the trial 

court’s ruling limiting the scope of MG’s cross-examination.  Therefore, the trial court did not err 

by limiting the scope of MG’s cross-examination.   

III.  SUFFICIENCY OF THE EVIDENCE 

 

 Fugle argues that the jury’s verdicts are not supported by sufficient evidence because the 

verdicts are “based on nothing more than rank speculation and guess work.”  Br. of Appellant at 

14.  MG’s testimony is sufficient evidence to support the jury’s verdicts.  Therefore, Fugle’s 

sufficiency of the evidence argument fails.  

 Evidence is sufficient to support a conviction if, when viewed in the light most favorable 

to the State, the evidence permits any rational trier of fact to find the essential elements of the 

crime beyond a reasonable doubt.  State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992).  

A defendant claiming insufficiency of the evidence admits the truth of the State’s evidence and all 

inferences that can be reasonably drawn therefore.  Salinas, 119 Wn.2d at 201.  All reasonable 

inferences from the evidence must be drawn in favor of the State and interpreted most strongly 

against the defendant.  Salinas, 119 Wn.2d at 201.  Circumstantial and direct evidence are equally 

reliable. State v. Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980).  Credibility determinations 
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are for the trier of fact and are not reviewable on appeal.  State v. Camarillo, 115 Wn.2d 60, 71, 

794 P.2d 850 (1990).   

 Fugle primarily bases his sufficiency of the evidence argument on State v. Alexander, 64 

Wn. App. 147, 822 P.2d 1250 (1992).  In Alexander, Division One of this court held that there was 

insufficient evidence to support the jury’s verdicts because “the inconsistencies in [the victim’s] 

testimony regarding when the abuse occurred, and whether [some of the] incidents occurred at all, 

were extreme.”  64 Wn. App. at 158.  Fugle even admits that the court’s holding in Alexander was 

based on the extreme inconsistencies in the victim’s testimony.  Br. of Appellant at 14 (“the alleged 

victim’s testimony was so filled with extreme inconsistencies”; “the alleged victim directly 

contradicted herself”).  Alexander does not dictate reversal in this case.  Here, MG’s testimony 

was substantially consistent.  Accordingly, there are not “extreme” inconsistencies that require 

reversal of Fugle’s convictions. 

 Fugle also argues that there was insufficient evidence to support the jury’s verdicts because 

his expert testified that MG’s accounts of how he recovered his memories about the abuse and his 

dissociative amnesia were inconsistent with how memory functions.  However, this is an issue of 

credibility for the jury to determine.  By finding Fugle guilty on all charges, it is clear that the jury 

found MG’s account credible and the jury did not find Dr. Reisberg’s testimony credible—or at 

least, the jury did not find Dr. Reisberg’s testimony compelling enough to undermine MG’s 

testimony.  We do not review credibility determinations or reweigh evidence on appeal.  

Camarillo, 115 Wn.2d at 71.  Accordingly, Fugle’s argument, that there was insufficient evidence 

to support the jury’s verdicts because his expert’s testimony undermined MG’s testimony, fails. 
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 The jury found Fugle guilty of first degree child molestation, first degree rape of a child, 

and second degree rape of a child.  To prove first degree child molestation, the State must prove 

the offender had “sexual contact with another who is less than twelve years old and not married to 

the perpetrator and the perpetrator is at least thirty-six months older than the victim.”  RCW 

9A.44.083.  To prove first degree rape of a child, the State must prove that a person had “sexual 

intercourse with another who is less than twelve years old and not married to the perpetrator and 

the perpetrator is at least twenty-four months older than the victim.”  RCW 9A.44.073.  And to 

prove second degree rape of a child, the State must prove that a person had “sexual intercourse 

with another who is at least twelve years old but less than fourteen years old and not married to 

the perpetrator and the perpetrator is at least thirty-six months older than the victim.”  RCW 

9A.44.076.  After thorough review of the record, it is clear that MG’s testimony is more than 

sufficient to establish the elements of the charged crimes.  Accordingly, viewed in the light most 

favorable to the State, there was sufficient evidence to support the jury’s verdicts.         

IV.  SAME CRIMINAL CONDUCT 

 

 Finally, Fugle appeals his sentence because he argues that the trial court should have found 

that the two counts of first degree rape of a child were the same criminal conduct.  The trial court 

did not abuse its discretion by finding that the two counts of first degree rape of a child were not 

the same criminal conduct.  Therefore, Fugle’s offender score was properly calculated at nine, and 

we affirm his sentence.   

 We will not disturb the trial court’s same criminal conduct determination absent an abuse 

of discretion or misapplication of the law.  State v. Chenoweth, 185 Wn.2d 218, 220-21, 370 P.3d 

6 (2016).  Under this standard, if the record supports only one conclusion regarding whether crimes 
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constitute the same criminal conduct, the sentencing court abuses its discretion in arriving at a 

contrary result.  State v. Aldana Graciano, 176 Wn.2d 531, 537-38, 295 P.3d 219 (2013).  But if 

the record adequately supports either conclusion, the matter is within the trial court’s discretion.  

Graciano, 176 Wn.2d at 538.   

 Whenever a person is sentenced for two or more current crimes, each crime will be counted 

separately in his or her offender score unless the trial court makes a finding of fact that two or 

more of the offenses constituted the same criminal conduct.  RCW 9.94A.589(1)(a).  Offenses are 

the “same criminal conduct” when the offenses “require the same criminal intent, are committed 

at the same time and place, and involve the same victim.”  RCW 9.94A.589(1)(a).   

 Fugle argues that it “is apparent that the court must conclude that the conduct occurred 

during the same time period and against the same victim.”  Br. of Appellant at 15.  Fugle bases 

this assertion on the fact that the two charges were charged over the “same time period.”  Br. of 

Appellant at 15.  Fugle’s argument lacks a basis in the law.  To be considered the same criminal 

conduct, the offenses must occur at the same time, not during the same time period.  RCW 

9.94A.589(1)(a).  Accordingly, “the same time period” is not sufficient to demonstrate that the 

charges were the same criminal conduct.     

 And here, the trial court based its same criminal conduct finding on State v. French.  In 

State v. French, the defendant was convicted of multiple counts of rape of a child for raping his 

step-daughter over a five-year period.  State v. French, 157 Wn.2d 593, 597, 141 P.3d 54 (2006).  

On appeal, the defendant argued that the rapes should have been considered the same criminal 

conduct for calculating his offender score.  French, 157 Wn.2d at 612.  The trial court correctly 
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found that the rapes were not the same criminal conduct because the rapes occurred over several 

years and “were sequential, not continuous or simultaneous.”  French, 157 Wn.2d at 613-14.   

 French would not control the trial court’s same criminal conduct finding if the jury found 

that the two counts of first degree rape of a child were based on a single incident that included both 

oral and anal sex.  However, as Fugle recognizes, “Given that the testimony included statements 

that the conduct was ongoing and included the same acts both together and separate, it is within 

the court’s discretion to find that the conduct was the same for sentencing purposes.”  Br. of 

Appellant at 16.  Because the acts also occurred on separate occasions, it was within the trial 

court’s discretion to find that the two counts of first degree rape of a child were not the same 

criminal conduct.   

 Here, it was within the trial court’s discretion to find that the two counts of first degree 

rape of a child were not the same criminal conduct, therefore the trial court did not abuse its 

discretion by finding that the two counts of first degree rape of a child were not the same criminal 

conduct.  Graciano, 176 Wn.2d at 538.  Because the trial court did not abuse its discretion by 

finding that the two counts of first degree rape of a child were not the same criminal conduct, the 

trial court properly calculated Fugle’s offender score at nine.  Accordingly, we affirm Fugle’s 

sentence.     

SAG 

 

 In his SAG, Fugle claims that his convictions should be reversed based on events that 

occurred during jury selection.  Specifically, Fugle claims that he was denied his right to an 

impartial jury because some of the jurors had already decided that he was guilty before trial began 

because of the nature of the charges.  He also alleges that some jurors stated that they did not 
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believe the State would incur the time and expense of a trial if the defendant was not guilty.  And 

Fugle asserts that, although these jurors were challenged for cause, the trial court denied the 

challenges.  However, because the voir dire was not part of the record on appeal, we decline to 

consider Fugle’s SAG claim. 

 We will not review arguments that rely on matters outside the record on direct appeal.  State 

v. McFarland, 127 Wn.2d 322, 337-38, 899 P.2d 1251 (1995).  Under RAP 9.2(b), it is the 

appellant’s responsibility to designate those portions of the record that are necessary for us to 

review the appellant’s arguments.  RAP 9.2(b) also provides, 

A verbatim report of proceedings provided at public expense should not include the 

voir dire examination or opening statement unless appellate counsel has reason to 

believe those sections are relevant to the appeal or they are requested by the client 

for preparing a Statement of Additional Grounds. 

 

However, this provision of RAP 9.2(b) does not apply here because there was no order of 

indigency entered in this case and the verbatim report of proceedings was not prepared at public 

expense.  Here, Fugle was responsible for arranging for the transcription of all portions of the 

verbatim report of proceedings necessary for us to review the issues raised on appeal, but Fugle 

specifically arranged for the verbatim reports of proceedings to be transcribed without including 

voir dire.  Because Fugle has failed to provide us with the record necessary for review of the issues 

he raises regarding voir dire, any facts regarding voir dire are outside the record.  Therefore, we 

decline to consider the issues Fugle raises regarding voir dire.  
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 We affirm. 

 A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record in accordance with RCW 2.06.040, 

it is so ordered. 

  

 SUTTON, J. 

We concur:  

  

JOHANSON, P.J.  

BJORGEN, J.  

 

~·~·'---
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. 
Neighborhood of Joe Fugle April 23, 2015 

To whom It concerns, 

Understandins that Joe has been accused of accusations of sexual misconduct by his stepson ~, we as his neighbors have no apprehension 
of him moving back into his house that has been vacated by Jana and that Joe has cleaned up. Joe has always been ~n upstanding neighbor and 
has never shown any signs of misconduct to any of our children or any other child. If anything Joe has only been supportive and caring towards 
our families. Joe has owned his home longer than most of us and we are looking forward to having him back in the neighborhood. This letter is 
to show not only our support for Joe, but hoping that it will allow Joe to move back into his own home. 

Name Print Signature Address Phone 

..... : ._~ ,._ ~ .. c.a- .J t "2... 
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PCPAO 19-0464 Gross_Fugle: PRR 000178 

IN THE SUPERIOR COURT OF THE ST A TE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

8 ST A TE OF WASHINGTON, ) 
) 

9 

10 

11 

Y. 

Plaintiff, ) NO. 14-1-04016-6 
) 
) LETTERS TN SUPPORT 
-) OF THE DEFENDANT 
) 

12 JOSEPH LEROY FUGLE, ) 
) 

13 Defendant. ) 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

_______________ ) 
ATTACHED hereto are letters in support of the defendant for consideration at 

Sentencing. 

RESPECTFULLY SUBMITTED this / 'J _ day of August, 2016. 

HESTER LAW GROUP, INC. P.S. 
Attorneys for DefeDdant 

LETTERS IN SUPPORT OF THE DEFENDANT - I HESTER LAW GROUP, INC. ; P.S. 
1008 SOUTH YAKIMA AVENUE,.SUITE 302 

TACOMA, WASHINGTON 98405 

(253) 272-215.7 



Fro,m: -Devln Wally <dwal!y2@msn.com> PCPAO 19-0464 Gross_Fugle: PRR 000179 
Date: Tuesday, August 16, 2016 10:44 AM 
To: Wayne Fricke <wayne@hesterlawgroup.com> 
Subject: Joe Fugle 

Hello I'm Joe's nephew and I feel I need to say a bit about the accusation that has been made against him mainly the 
timeframe. As a former member of the Mormon rellglon I thought -I would bring up the topic of Seminary. Seminary Is when 
young WOMEN go and do bible studies before they go to school. In order to get to tne study groups they would need a ride. 
My uncle would drive my cousin to these studies. The studies would take place In the early mornings In which Joe would drop 
off Andrea and proceed to work. My uncle has only ever tried to provi~e for his family and his friends. He has never touched 
me or my brother in any Inappropriate manner and In my opinion Incapable of such an action. For what it's worth- has 
never approved of Joe and Jana at any point of them being together and has stated to me numerous times his hatred towards 
Joe. Thank you for you time and all the best. 
Devin Walsworth 

Sent from my Verizon, Samsung Galaxy smartphone 



PCPAO 19-0464 Gross Fugle: PRR 000180 
On 8/16/16 8:13 AM, "Matt Wolford" <wolford10@gmail.com> wrote: 

>To whom it may concern: 
> 
>:Niy name is Matt Wolford and I am w11.ting today to defend the character 
>of Joe Fugle. My wife Ashley has known Joe for 15+ years, since she 
>moved next door to Joe as a young teenager. I met Joe in 2005 after 
>meeting my,wife and would nrn into Joe often while visiting my 
>in-laws. In fact, in 2012, my wife and I moved in with my in-laws 
>next door to Joe and during that period of time, Joe would frequently 
>stop over to say hello. I never felt uncomfortable around Joe and I 
>never experienced any behavior from Joe that would even slightly be 
>considered aggressive. Joe was always very kind, polite, and would 
>always take the time to ask how things are going. Ivly wife and I were 
> happy to invite Joe to our wedding in Ivfaui and we are thankful he 
>attended. I would describe Joe as a great neighbor, someone that I 
>couid trust to look out for us and someone that would lend a helping 
> hand when one was needed. 
> 
> Please take 111.y word, someone who has known Joe for over a decade, that 
> Joe is kind, peaceful, and far from aggressive. 
> 
>Thank you for your time. 
> 
>Ivfatt Wolford 

1 



\ 

On 8/15/16 8:51 PM, "Dawn Pagay" <i.tHGBA@a~&-G.4.~ss_Fugle: PRR 000181 
' . . 

> My name is Dawn Montgomery and I've ·lived next door to Joe Fugle since 
> February 1999. Joe has always been a kind gentle personality. I've 
>never heard him raise his voice in all the years I've know him. The 
>neighborhood kids all liked Joe, he had cartoons or computer games for 
>them to play with as ·his door was always wide open in the warm weather 
> for all his neighbors and friends to come in and out. Joe is a peace 
>maker not a fighter. He is a kind and giving person and what is 
> happening to him is wrong and disgusting. I hope the truth sets him free. 
> 
>Sincerely, 
> Dawn Montgomery · 
> 
>Sent from my iPhone 

1 



PCPAO 19-0464 Gross Fugle: PRR 000182 
O°n 8/15/16 7:49 PM, 11Bob Pagay" <bpagay06@aol.com> wrote: - . 

. . 
>To whom it may concern, my name is Robert Pagay. I have been Joe Fugles 
>nieghbor since 1999. In all these years, I have never seen or 
>witnessed Joe loose his temper. I have known him to be a calm and level 
> headed person. we have been friends since the day my family and I moved 
>in next door to him. Our friendship was such that we both had an open 
>door policy with each other. 'vY/e would just knock on the door as we 
>entered each others homes. 
> 
> Robert Pagay 
> 
>Sent from my iPad 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FORTHE COUNTY OF PIERCE 

8 STATE OF WASHINGTON, ) 
) 
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) 
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V, 

Plaintiff, 

) 

NO. 14-1-04016-6 

SUPPLEMENTAL 
LETTER IN SUPPORT 
OF THE DEFENDANT 

12 JOSEPH LEROY FUGLE, 
) 
) 
) 
) 13 Defendant. 
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24 

25 

_______________ ) 
ATTACHED hereto is a letter in support of the defendant for consideration at 

Sentencing. 

RESPECTFULLY SUBMITTED this 17th day of August, 2016. 

SUPPLEMENTAL LETTER IN SUPPORT 
OF THE DEFENDANT - I 

HESTER LAW GROUP, INC. P.S. 
Attoi:neys for Defendant 

~ 
By: ~-e--

WSB #16550 

HESTER LAW GROUP, INC., P.S. 
1008 SOUTH YAKIMA AVENUE, SUITE 302 

TACOMA, WASHINGTON 98405 

(253) 272~2157 
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David W. Montgomery, Psy.D. 
Clinical Psychologist# 1389 

Village Office Park 
Moss Bay Counseling 

3805 108thAve NE #120 
Bellevue, WA 98004 

425-827-5095 

To whom it may concern, 

For the interest of the court I have willingly offered to write this letter of support for Joe. Though 
I am a licensed psychologist in the State of Washington specializing in the treatment of children 
and adolescents1 I am writing primarily as a friend and neighbor of the Fugle family and Joe in 
particular. Given this, I have not performed ~y psychological testing upon Joe though my 
ongoing knowledge of this man and his family may provide some experienced and predictive 
lmowledge of Joe at a personal level. The fqllowing comments are based upon limited 
knowledge but are believed to be accurate, 

I have known Joe as the son of Larry and Jackie Fugle for almost sixteen years, their family 
having a second home in the Cle Elum area no more than one hundred feet away from my 
residence. Besides having been very good friends for this entire period oftitne, th.e Fugues have 
a history of being highly involved in community projects, organizational meetings and have 
hosted a number of social gatherings. Generally speaking there is not a more highly appreciated 
and regarded family in the Wagon Wheel Development Though my contact with Joe has been 
less than that with his parents, I have engaged in a number of community and recreational 
act1vities with Joe. He has always been a friendly and jovial man who took pleasure in 
community .involvement, social opportunities and helping others. I have also followed Joe's deep 
commitment and involvement in the Dragon Boats racing program and have met mm at these 
events on occasion. 

The a11egations that have been put upon Joe are certainly troubling. Obviously by this writing, I 
have no infonnation that would support the accusations or even the propensity for such actions. 
Rather, the information I and others in our community have suggest that Joe is a responsible and 



Aug 16 16 02:02p 

Fugle, J 
Pg2 

PCPAO 19-0464 Gross_Fugle: PRR 001p) 85 

positive member of our community as weU as an engaged and caring step father. Admittedly I 
have limited knowledge of Joe's marriage and family yet all indicators have suggested that be 
stepped into a broken family which benefitted from Joe's involvement both from a emotional and 
:financial perspective. Personally I have only witnessed Joe as a step father on several occasion 
but at these times his communication with them appeared non-remarkable. 

There are vecy few ways to predict the future. In psychology we rely largely on presentation, 
assessment tools and most importantly the past. Thus to predict what a person is most likely to 
do next we look to what they have done before. Thus the alcoholic or thief will likely re-offend 

_ in the future without some fonn of intervention, either mandatory or voluntary. Though I am no 
historian of Joe's life these abuse allegations appear to have no predictable warning indicators. 
Joe to my knowledge, or to anyone's knowledge I know, has never been accused of or even 
considered as capable of committing such abusive actions. 

I have been informed that a professional, a psychologist possibly, has suggested that the abuse 
Joe has been accused of probably occurred before. I am throughly dismayed by such a 
formalization without any previous report'> or accusations being leveled at Joe. Such an 
allegation or even the hypothesis is both reckless and professionally unethical. I have also been 
informed 1hat the accusing young man's own sister has referred to his allegations as complete 
"bullshit." In addition he Mted on at least one occasion that he ''would do anything he needed to 
get Joe out of his family." Further, supposedly the accuser and Joe had a miserable relationship 
from the beginning of the marriage and if we are 1o follow the expected path to molestation then 
the Joe would have spent a significant amount of time "grooming" the child for the later abuse. 
On the contrary this typical grooming behavior did not appear to happen. 

In summary, the factors involved in this case are extremely troubling. The allegations that could 
incarcerate Joe for a significant amount of time and change his life forever are seemingly being 
based upon the report of a very hurt and angry young man. The degree to which Joe has played a 
role in this hurt and anger seems to be unclear except by the young man's report. Given the 
reported lack of evidence that supports the accusations and also the statement from a family 
member that this is being fabricated hi a retaliatory action for some reason, I would hope the 
court would defer this decision until significant evaluative measures can be completed upon all 
involved. 

Sincef~~ 

Dr.~-~fo~ 
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Friday, June 3, 20l :42:57 PM Pacific Daylight Time -------------------- ------
Subject: medical witnesses 

Date: Friday, June 3, 2016 4:32:38 PM Pacific Daylight Time 

From: Kara Sanchez 

To: Wayne Fricke 

Wayne, 
In the interest of trying to make things go efficiently, the doctors that, at this moment, I plan on calling are 
Susan Poole, Justin Steffener, Joy Jones (did the psych consult when MG was hospitalized, her records can be 
found at bates 142-151), John Daniel {from the Dove Medical Clinic, bates 98-110), and David Tauben (UW 
Pain Clinic, various pages in bates 241-288). 

This doesn't mean I won't find that I want someone else to also testify, but this is my plan at this point. Also, 
I th ink the first doctor I would call is Susan Poole on Tuesday, depending on how things go schedule-wise on 
Monday. 

You didn't get back to me about setting up interviews with any of them, but if you feel you need it, the court 
may give us a little time before each testifies. 

Thanks. 

Kara E. Sanchez 
Deputy Prosecuting Attorney 
Specia I Assau It Un it 
Pierce County Prosecutor's Office 
930 Tacoma Ave. S. Room 946 
Tacoma, WA 98402 
(253) 79.8-2669 
(253) 798-3601 Fax 

Page 1 ofl 
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Kara Sanchez 

From: 
Sent: 
To: 

Wayne Fricke <Wayne@hesterlawgroup.com> 

Tuesday, September 08, 2015 1 :32 PM 
Kara Sanchez 

Subject: Re: Fugle 

Let's get the new date and then set interviews. 

Sent from my iPhone 

On Sep 8, 2015, at l :30 PM, "Kara Sanchez" <ksanche@co.pi rce.wa.us> wrote: 

I th ink we have to move it, if you want to have time to get the counseling records. The detective has to 

retrieve all of them, then the court has to review them. 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 

(253) 798-2669 

(253) 798-3601 Fax 

From: Wayne Fricke [mailto:Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 08, 2015 1:30 PM 

To: Kara Sanchez 

Subject: Re: Fugle 

Is this trial date being moved ? 

Sent from my iPhone 

On Sep 8, 2015, at 1 :28 PM, "Kara Sanchez" <k anche@co.pierce.wa.us> wrote: 

You might want to provide your availability for the following weeks, since we're unlikely 

to accomplish everyone's interview in one afternoon . 

Kara E. Sanchez 
Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave . S. Room 946 

Tacoma, WA 98402 
(253) 798-2669 

(253) 798-3601 Fax 

From: Wayne Fricke [mallto:Wayne@hesterlawgroup.com J 

Sent: Tuesday, September 08, 2015 1:27 PM 

1 
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To: Kara Sanchez 

Subject: Re: Fugle 

Half hour to an hour, maybe more, depending on what they say. 

Sent from my iPhone 

On Sep 8, 2015, at 1 :24 PM, "Kara Sanchez" <ksanche@co.pierce.wa.u > wrote: 

I anticipate starting a trial tomorrow that will likely take all of next 

week. I can do Friday in the afternoon. 

We need to know how long you will need with each. 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 
Tacoma, WA 98402 

(253) 798-2669 

(253) 798-3601 Fax 

From: Wayne Fricke (mailto :Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 08, 2015 12:49 PM 

To: Kara Sanchez 

Cc: Lisa Wanner 

Subject: Re: Fugle 

I can do anytime next week, with the exception of Monday morning. I 

would like to speak with them in person. 

Wayne C. Fricke 

Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253} 272-2157 
fax (253} 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected 

by legal privilege. If you are not the intended recipient, be aware that any 

disclosure, copying, distribution or use of this e-mail or any attachment is 

prohibited. If you have received this e-mail in error, please notify us 

immediately by return ing it to the sender and delete this copy from your 

system. Thank you for your cooperation . 

2 



PCPAO 19-0464 Gross_Fugle: PRR 000272 

From: Kara Sanchez <ksanche@co .pierce.wa.us> 

Date: Thursday, September 3, 2015 1:49 PM 

To: Wayne Fricke <Wayne@hesterlawgroup.com> 

Cc: Lisa Wanner <lwanner@co.pierce.wa.us> 

Subject: RE: Fugle 

Wayne, 

Then I will need dates and times that you're available to do 

interviews. Lisa, my victim advocate, will then contact them to see if 

they can do those dates. Are phone interv iews ok? 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assau lt Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 

(253) 798-2669 

(253) 798-3601 Fax 

From: Wayne Fricke (mailto:Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 01, 2015 9:24 AM 

To: Kara Sanchez 

Subject: Fugle 

Kara, 

I am unsure as to the expected testimony from all of the doctors, but I 

would like to interview each of them. Thanks. 

Wayne 

Wayne C. Fricke 
Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Su ite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawqroup.com 
web www .hesterlawgroup.com 

This e-mail and any attachments are confidentia l and may be protected 

by legal privilege. If you are not the intended recipient, be aware that any 

disclosure, copying, distribution or use of this e-mail or any attachment is 

prohibited. If you have received this e-mail in error, please notify us 

immediately by returning it to the sender and delete this copy from your 

system. Thank you for your cooperation . 

3 
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Kara Sanchez 

From: Kara Sanchez 
Sent: 
To: 

Tuesday, September 08, 2015 3:35 PM 
Wayne Fricke 

Subject: RE: Fugle 

The victim, at least the last I knew on Friday, wou ld sign a medica l release for the records, but only to allow the court to 

review them first. The court granted that request. So, the detective is supposed to be getting the signed waivers and 

then gathering the records to turn over to the court. Casey said that method was ok with him . The victim I believe will 

be signing waivers for the three counselors from here in WA: 

Dr. Justin Steffener 
Dr. Susan Poole 
Dr. Wendy Rawlings 

Dr. Dana Harding is in Texas, and he may be signing a wa iver for her as well, but, those records are maintained in Texas 

and if he chooses not to, our courts don't have the authority to order them released. 

I believe he is also signing a waiver for someone he saw in 2006, Ms. Fugle ment ioned that he did see one back then, I 

think she phrased it as "anger issues" victim was having with the defendant. I'm not sure who that counselor is, but I got 

the impression from Ms. Fugle - who was present in court on Friday- that he was going to sign a waiver as to that 

counselor, too. 

The Court agreed to review the records in camera to determine what portions are relevant. We set a hearing for this 

Friday to see how much progress has been made with getting the waivers and the records themselves. As of now, I 

haven't heard from the detective on that status. 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 
Tacoma, WA 98402 

(253) 798-2669 
(253) 798-3601 Fax 

From: Wayne Fricke (mailto:Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 08, 2015 3:08 PM 

To: Kara Sanchez 

Subject: Re: Fugle 

He did, but it was unclear to me what the status of the records is. 

Wayne C. Fricke 

Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 

1 
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pffice (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended 

recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any attachment is prohibited. If you 

have received this e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your 

system. Thank you for your cooperation . 

From: Kara Sanchez <ksanche@co.pierce.wa.us> 

Date: Tuesday, September 8, 2015 1:31 PM 

To: Wayne Fricke <wayne@hesterlawgroup.com> 

Subject: RE: Fugle 

Also, seeing as how we are now getting counseling records, I am add ing Drs. Justin Steffener and Susan Poole to my 

witness list, as we ll as a doctor at UW who saw the victim for pain management, 

David J. Tauben. 

Did Casey tell you what the outcome of Friday's hearing was? 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 

(253) 798-2669 

(253) 798-3601 Fax 

From: Wayne Fricke [mailto :Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 08, 2015 1:27 PM 

To: Kara Sanchez 

Subject: Re: Fugle 

Half hour to an hour, maybe more, depending on what they say. 

Sent from my iPhone 

On Sep 8, 2015, at 1:24 PM, "Kara Sanchez" <ksanche@co.pierce.wa.u > wrote: 

I anticipate starting a trial tomorrow that will likely take all of next week . I can do Friday in the 

afternoon. 

We need to know how long you will need with each. 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 
Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 
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·Tacoma, WA 98402 

(253) 798-2669 
(253) 798-3601 Fax 

From: Wayne Fricke (mailto :Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 08, 2015 12:49 PM 
To: Kara Sanchez 

Cc: Lisa Wanner 

Subject: Re: Fugle 

I can do anytime next week, with the exception of Monday morning. I would like to speak with them in 

person. 

Wayne C. Fricke 

Attorney 

Hester Law Group, Inc. , P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not 

the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any 

attachment is prohibited. If you have received this e-mail in error, please notify us immediately by 

returning it to the sender and delete this copy from your system. Thank you for your cooperation. 

From: Kara Sanchez <ksanche@co.pierce.wa.us> 

Date: Thursday, September 3, 2015 1:49 PM 

To: Wayne Fricke <wayne@hesterlawgroup.com> 

Cc: Lisa Wanner <lwanner@co.pierce.wa.us> 

Subject: RE: Fugle 

Wayne, 
Then I will need dates and times that you're available to do interviews. Lisa, my victim advocate, will 

then contact them to see if they can do those dates. Are phone interviews ok? 

Kara E. Sanchez 
Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 

(253) 798-2669 

(253) 798-3601 Fax 
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From: Wayne Fricke [mailto:Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 01, 2015 9:24 AM 

To: Kara Sanchez 

Subject: Fugle 

Kara, 

I am unsure as to the expected testimony from all of the doctors, but I would like to interview each of them. 

Thanks. 

Wayne 

Wayne C. Fricke 
Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not 

the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any 

attachment is prohibited. If you have received this e-mail in error, please notify us immediately by 

returning it to the sender and delete this copy from your system. Thank you for your cooperation. 

4 
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Kara Sanchez 

From: Kara Sanchez 
Sent: 
To: 

Tuesday, September OB, 2015 1 :3-8 PM 
Lisa Wanner 

Subject: RE: Fugle 

Also, Wayne now says let's wait until we get a new trial date (hearing in this Friday) before we schedule them. 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 

(253) 798-2669 

(253) 798-3601 Fax 

From: Lisa Wanner 

Sent: Tuesday, September 08, 2015 1:34 PM 

To: Kara Sanchez 

Subject: RE: Fugle 

Do you have any contact info. for the ones I listed? 

From: Kara Sanchez 

Sent: Tuesday, September 08, 2015 1:28 PM 

To: Lisa Wanner 

Subject: FW: Fugle 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 

(253) 798-2669 

{253) 798-3601 Fax 

From: Wayne Fricke [mai1to:Wayne@hesterlawgroup.com1 

Sent: Tuesday, September 08, 2015 1:27 PM 

To: Kara Sanchez 

Subject: Re: Fugle 

Half hour to an hour, maybe more, depending on what they say. 

Sent from my iPhone 
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On Sep 8, 2015, at 1:24 PM, "Kara Sanchez" <ksanche@ co.pierce.wa.us> wrote: 

I anticipate starting a trial tomorrow that will likely take all of next week . I can do Friday in the 

afternoon. 

We need to know how long you will need with each. 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 

(253) 798-2669 

(253) 798-3601 Fax 

From: Wayne Fricke (mailto:Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 08, 2015 12:49 PM 

To: Kara Sanchez 

Cc: Lisa Wanner 

Subject: Re: Fugle 

I can do anytime next week, with the exception of Monday morning. I would like to speak with them in 

person. 

Wayne C. Fricke 

Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroug.com 
web www.hesterlawqroug.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not 

the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any 

attachment is prohibited. If you have received this e-mail in error, please notify us immediately by 

returning it to the sender and delete this copy from your system. Thank you for your cooperation. 

From: Kara Sanchez <ksanche@co.pierce.wa.us> 

Date: Thursday, September 3, 2015 1:49 PM 

To: Wayne Fricke <wayne@hesterlawgroup.com> 

Cc: Lisa Wanner <lwanner@co.pierce .wa .us> 

Subject: RE : Fugle 

Wayne, 

2 
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· ·Then I will need dates and times that you're available to do interviews. Lisa, my victim advocate, will 

then contact them to see if they can do those dates. Are phone interviews ok? 

Kara E. Sanchez 
Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 
(253) 798-2669 

(253) 798-3601 Fax 

From: Wayne Fricke [mailto:Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 01, 2015 9:24 AM 

To: Kara Sanchez 
Subject: Fugle 

Kara, 

I am unsure as to the expected testimony from all of the doctors, but I would like to interview each of them. 

Thanks. 

Wayne 

Wayne C. Fricke 
Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not 

the intended recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any 

attachment is prohibited. If you have received this e-mail in error, please notify us immediately by 

returning it to the sender and delete this copy from your system. Thank you for your cooperation. 
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Kara Sanchez 

From: Kara Sanchez 
Sent: 
To: 

Tuesday, April 26, 2016 8:52 AM 
Wayne Fricke 

Subject: RE: Fugle 

Yes . If your phone has 3-way conferencing abilities, wha t's usually easiest is if you contact him, then conference me in. 

Kara E. Sanchez 

Deputy Prosecut ing Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave . S. Room 946 
Tacoma, WA 98402 
(253) 798-2669 
(253) 798-3601 Fax 

From: Wayne Fricke [mailto:Wayne@hesterlawgroup.com] 

Sent: Tuesday, April 26, 2016 8:51 AM 

To: Kara Sanchez <ksanche@co.pierce.wa.us> 

Subject: Re: Fugle 

I will contact him today to find out if those days work. Are you intending on a phone interview? 

Wayne C. Fricke 

Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended 

recipient, be aware that any disclosure, copying, distribution or use of this e-mai l or any attachment is prohibited. If you 

have received this e-mail in error, please notify us immediately by returning it to the sender arid delete this copy from your 

system. Thank you for your cooperation . 

From: Kara Sanchez <ksanche@co.pierce.wa .us> 

Date: Tuesday, April 26, 2016 8:49 AM 

To: Wayne Fricke <wayne@hesterlawgroup.com> 

Subject: RE: Fugle 

How about next Tuesday, 10:30 or later, or anytime in the afternoon, or Wednesday, same times . I could do Monday 

afternoon if he isn't available any other time, but I would rather not. 

1 
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If I don't start trial on the 5th, then I will have more availability between May 9 and May 20. 

Thanks. 

Kara E. Sanchez 
Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 
(253) 798-2669 
(253) 798-3601 Fax 

From: Wayne Fricke [mailto:Wayne@hesterlawgroup.com ] 

Sent: Tuesday, April 26, 2016 7:49 AM 

To: Kara Sanchez <ksanche@co.pierce.wa.us> 

Subject: Re: Fugle 

I will arrange a time-give me some available days and times and we can do a joint conference. 

Wayne C. Fricke 

Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended 

recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any attachment is prohibited. If you 

have received this e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your 

system. Thank you for your cooperation. 

From: Kara Sanchez <ksanche@co.pierce.wa.us> 

Date: Monday, April 25, 2016 12:38 PM 

To: Wayne Fricke <Wayne@hesterlawgroup.com > 

Subject: Fugle 

Wayne, 
Is Dr. Reisberg ok with me calling to speak with him without you, or does he want you present also? My availability 

these days is limited, as I am now assistant team chief and the days are pretty full. I don't know if you wanted to 

interview any of the doctors that saw the victim, but if so, we're running out of t ime. I plan to add all of the doctors 

whose records we most recently received to the witness list. 

Thanks. 

Kara E. Sanchez 
2 
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Special Assault Unit 
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(253) 798-3601 Fax 
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Kara Sanchez 

From: Kara Sanchez 
Sent: 
To: 

Tuesday, September 08, 2015 1 :25 PM 
Wayne Fricke 

Cc: Lisa Wanner 
Subject: RE: Fugle 

I anticipate starting a trial tomorrow that will likely take all of next week. I can do Friday in the afternoon. 

We need to know how long you will need with each. 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 

(253) 798-2669 

(253) 798-3601 Fax 

From: Wayne Fricke [mailto:Wayne@hesterlawgroup.com) 

Sent: Tuesday, September 08, 2015 12:49 PM 

To: Kara Sanchez 

Cc: Lisa Wanner 

Subject: Re: Fugle 

I can do anytime next week, with the exception of Monday morning. I would like to speak with them in person. 

Wayne C. Fricke 

Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended 

recipient, be aware that any disclosure, copying , distribution or use of this e-mail or any attachment is prohibited. If you 

have received this e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your 

system. Thank you for your cooperation. 

From: Kara Sanchez <ksanche@co.pierce.wa.us> 

Date: Thursday, September 3, 2015 1:49 PM 

To: Wayne Fricke <wayne@hesterlawgroup.com> 
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l:c: Lisa Wanner <lwanner@co.pierce.wa.us> 

Subject: RE: Fugle 

Wayne, 
Then I will need dates and times that you're available to do interviews. Lisa, my victim advocate, will then contact them 

to see if they can do those dates. Are phone interviews ok? 

Kara E. Sanchez 

Deputy Prosecuting Attorney 

Special Assault Unit 

Pierce County Prosecutor's Office 

930 Tacoma Ave. S. Room 946 

Tacoma, WA 98402 
(253) 798-2669 
(253) 798-3601 Fax 

From: Wayne Fricke [mailto:Wayne@hesterlawgroup.com] 

Sent: Tuesday, September 01, 2015 9:24 AM 
To: Kara Sanchez 

Subject: Fugle 

Kara, 

I am unsure as to the expected testimony from all of the doctors, but I would like to interview each of them. Thanks. 

Wayne 

Wayne C. Fricke 
Attorney 

Hester Law Group, Inc., P.S. 
1008 S. Yakima Ave., Suite 302 
Tacoma, WA 98405 
office (253) 272-2157 
fax (253) 572-1441 
email wayne@hesterlawgroup.com 
web www.hesterlawgroup.com 

This e-mail and any attachments are confidential and may be protected by legal privilege. If you are not the intended 

recipient, be aware that any disclosure, copying, distribution or use of this e-mail or any attachment is prohibited. If you 

have received this e-mail in error, please notify us immediately by returning it to the sender and delete this copy from your 

system. Thank you for your cooperation . 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION TWO 

STATE OF WASHINGTON, 
Plaintiff 

V. 

JOSEPH LEROY FUGLE 
Appellant 

) 
) 
) 
) 
) 
) 
) 

CoA No. -----

DECLARATION OF 
MICK WOYNAROWSKI 

DECLARATION OF MICK WOYNAROWSKI 

I, Mick Woynarowski, declare as follows: 

1. I am an attorney with the Law Offices of Gordon & Saunders, 

PLLC. Our firm represents Joseph Fugle in this Personal 

Restraint Petition. 

2. In the course of our work on this matter, I have obtained and 

reviewed records from trial counsel Mr. Wayne Fricke (who was 

also Mr. Fugle's appellate counsel), records from the State, 

obtained by way of a PRA request, and the trial court record. I 

Declaration of Mick Woynarowski 
GORDON & SAUNDERS, PLLC 

1000 Second Ave., Ste.2220 
Seattle, WA 98104 



have also spoken with witnesses and others who have 

familiarity with the case and the issues presented herein. 

3. I am the primary author of the Petition, which alleges, in part, 

that Mr. Fugle's constitutional right to counsel was violated 

when his trial counsel rendered ineffective assistance. In the 

course of my work on the case, I have had communications with 

Mr. Fricke, about his prior representation of Mr. Fugle. 

4. I had asked Mr. Fricke to consider writing a declaration 

pertaining to the case. He has not done so to date. He indicated 

to me that he will likely write a declaration of his own at some 

point, but cannot do so on the short notice we are working with. 

(I emailed Mr. Fricke about this only on 9/20/19.) I certainly 

understand and respect that decision. 

5. We have met in person and we have exchanged some emails 

about the case as well. We met on 9/25/19 at Mr. Fricke's office. 

6. I explained, in general, what issues I was going to raise on Mr. 

Fugle's behalf, and why. I provided trial counsel with the three 

new expert reports, a summary of PTSD-related testimony, and 

some selected caselaw. 
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7. I do not intend to speak for Mr. Fricke and would certainly rather 

that he submit his own declaration to the court. But, because of 

my obligation to certify the petition, and also because of my 

ethical responsibilities, I feel obligated to communicate to the 

Court the general gist that I understand Mr. Fricke's position to 

be regarding several of the points I am making on Mr. Fugle's 

behalf. It is certainly likely that Mr. Fricke if testifying about this 

or writing a declaration of his own, would say something more or 

even different. 

8. Regarding the question of whether Mr. Fricke interviewed the 

five treatment providers referenced in the September 2015 and 

June 3, 2016 emails Mr. Fricke exchanged with the prosecutor, 

Ms. Kara Sanchez. I have not come across any documents 

indicating that the treatment providers were interviewed and Mr. 

Fricke has not shared any with me. Based on the June 3, 2016 

email, the trial court record, and an email I received from Dr. 

Tauben just today, I believe that a fair review of the record 

shows that Mr. Fricke did not interview these witnesses. 

9. However, on this point, Mr. Fricke had emailed me the following , 

which I feel obligated to share with the Court: '~s it relates to 

Declaration of Mick Woynarowski 
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interviewing all of the treatment providers, I cannot say for 

certain whether I interviewed them prior to taking the stand, 

either in whole or in part. I have a vague recollection that I did, 

but cannot say for sure. Regardless, I was not necessarily 

surprised by their respective testimonies." 

10. This morning I received an email response from one of MG's 

treatment providers, Dr. David Tauben, whom we had asked 

about the possibility that he was interviewed by Mr. Fricke 

before trial. Dr. Tauben reports: "I have only vague recall of this 

testimony, and none of any meetings with Mr Fricke, and my 

calendar schedule review shows only my trip to Pierce county 

courthouse. I had a brief meeting with "Nina" just prior to my 

appearance. I do not recall any details of this conversation. 

Ordinarily I would have had some discussion prior with the legal 

representatives that would have been on my calendar, which I 

cannot now find, and if so would very likely have submitted 

med-legal billing. I'll ask my business office to see if such was 

done; so, please confirm relevant dates or at least a range of 

them (my courtroom appearance shows on my schedule to have 

been on June 13th, 2016.)" 

Declaration of Mick Woynarowski 
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11. Regarding the issue of a potential violation of Mr. Fugle's 

constitutional right to a jury trial, which I argue occurred when 

Dr. Tauben and Dr. Poole testified about the PTSD diagnosis 

secondary to sexual abuse, Mr. Fricke wrote: "As it relates to 

the testimony from the providers regarding something similar to 

"rape trauma syndrome", I would have to review there testimony 

to see the specifics, something I cannot do in the limited period 

of time. Obviously, I sought to limit any testimony that supported 

the credibility of the accuser. To the extent that I failed to object 

to specific testimony and State v. Black or any other cases 

indicate that my objections should have been made, then so be 

it. I will say that I am not convinced that Black goes as far as 

you believe it does." 

12. Regarding the issue of a Frye hearing, being potentially helpful 

to Mr. Fugle, Mr. Fricke wrote: "I did not ask for a Frye hearing 

because the State identified no expert witness testimony on 

repressed memory." 

13. Regarding the issue of lay witnesses - the neighbor Van Netta 

and Pagay families - Mr. Fricke wrote: '~s far as me not calling 

lay witnesses during trial, the only thing that I can say is that 
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they were all subpoenaed, but I made a decision during trial not 

to call them. It was a strategic decision. " 

14. Mr. Fricke has not explained to me what was behind the 

decision to change strategy and not call as witnesses those who 

had been subpoenaed. 

15. Last, I understand that Mr. Fricke takes issue with what Dr. 

Whitehill has written in his 2019 declaration. As I understand it, 

Mr. Fricke was surprised, in part about the opinions that Dr. 

Whitehill's 2019 declaration includes things that Dr. Whitehill did 

not talk to Mr. Fricke about in 2016. 

16.Again, I do not mean to speak for him on this, but in order to 

make sure this Court has an understanding of what I have been 

informed of, I felt obligated to include this. One of the things that 

Mr. Fricke has said: "I accepted his opinion and moved on. It 

surprises me greatly with all of the information that he was 

provided, that he mentioned nothing even remotely similar to 

what he now states. I would have loved to have it and would 

have certainly listed him as an expert witness." As I understand 

it, Mr. Fricke made the decision not to use Dr. Whitehill in the 

case because - Mr. Fricke says - Dr. Whitehill's assessment of 
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the case back in 2016 favored the State's claims that MG was a 

victim of sexual abuse. On this point, Mr. Fricke wrote he 

"probably did not ask him if there may be other causes, more 

than anything because I certainly would not want to have an 

expert come in and waiver as to his testimony. " 

17.1 was not privy to their past communications and have no record 

of thereof. I do not know how either Dr. Whitehill or Mr. Fricke 

would talk about this if the question was explored more fully, for 

example at a reference hearing. It is ultimately trial counsel's 

decision whether to prepare a witness declaration in a prior 

case. I undoubtedly have not captured all of Mr. Fricke's 

thoughts and memories on this, but felt that sharing this 

information is the best course of action for the time being. 

18. My understanding is that Mr. Fricke still believes, as he 

expressed at sentencing, that this may be a case of actual 

innocence. I respect that given the timeframe we are under, and 

the serious nature of the case he has chosen not to execute a 

declaration at this time. 
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I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct. 

SIGNED in x,d/4:__, , /v,,._;/,,;'?)? "i, this 1_ ~ day of 

October, 2019. 

Declaration of Mick Woynarowski 

& narow;;--
WSBA #32801 
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mick@gordonsaunderslaw.com

From: David J. Tauben <tauben@uw.edu>
Sent: Tuesday, October 8, 2019 7:32 AM
To: Kimberly Gordon
Cc: mick@gordonsaunderslaw.com; Feon Jawort
Subject: Re: Time sensitive -- question about prior case in which you testified

Ms Gordon, 
I have only vague recall of this testimony, and none of any meetings with Mr Fricke, and my calendar schedule review 
shows only my trip to Pierce county courthouse.  I had a brief meeting with “Nina” just prior to my appearance.  I do not 
recall any details of this conversation. Ordinarily I would have had some discussion prior with the legal representatives 
that would have been on my calendar, which I cannot now find, and if so would very likely have submitted med-legal 
billing.  I’ll ask my business office to see if such was done; so, please confirm relevant dates or at least a range of them 
(my courtroom appearance shows on my schedule to have been on June 13th, 2016.) 
 
Sincerely, 
David Tauben, MD 
Chief, Division of Pain Medicine  
University of Washington  
 
On Oct 4, 2019, at 9:59 AM, Kimberly Gordon <kim@gordonsaunderslaw.com> wrote: 

Dr. Tauben, 
  
I am reaching out to you about a 2016 Pierce County Superior Court case in which you gave testimony, 
State v. Joseph Fugel.  My associate, Mick Woynarowski, and I are post-conviction counsel for Mr. 
Fugel.  We are trying to assess the representation he received by the attorney he had at the time.  That 
attorney’s name was Wayne Fricke.   
  
I first want to emphasize that I am not seeking any information about Mitchell Gilbert, the patient that 
you treated (and about whom you testified.)  My sole question is this:  do you recall whether Mr. Fricke 
interviewed you prior to your giving testimony at trial?  If it occurred, this interview could have 
happened in the days or weeks before trial, or immediately before your testimony.  If the interview 
occurred it is likely\, that the prosecutor would also have been present.  Our current review of the case 
records suggests that no such interview occurred.  We are trying to assess whether that conclusion is 
correct.   
  
This is time sensitive in that we have pleadings due next Wednesday.  We would like to be as certain as 
possible about our conclusions before we file this pleading, in order to avoid unnecessary work by 
everyone involved at a later date.  As such, we appreciate your time and information.  I can be reached 
by e-mail or at 206-340-6034. 
  
Very Truly Yours, 
  
Kim Gordon 
  
<image001.png> 
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION TWO 

STATE OF WASHINGTON, 
Plaintiff 

V. 

JOSEPH LEROY FUGLE 
Appellant 

) 
) 
) 
) 
) 
) 
) 

CoA No. -----

DECLARATION OF 
JACQUELINE A. FUGLE 

DECLARATION OF JACQUELINE FUGLE 

I, Jacqueline Fugle, declare as follows: 

1. I love my son Joseph "Joe" Fugle very much. He is a good man 

and I know that he is innocent of what he was convicted of. 

What M.G. accused him of did not happen. 

2. My son had told me that before this accusation, M.G. talked 

about wanting to break up Joe and Jana. He wanted them 

apart. I think that M.G. did not want Jana and Joe to be 

together. Accusing Joe got rid of him for good. 

3. Joe and Jana separated when they started divorcing, but they 

kept on talking and seeing each other. Joe moved out of their 

house in Tacoma and was living with his father Larry and me in 

our house in Puyallup. Jana would come over to our house to 
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see Joe there. They would go out to dinner together. This 

happened more than once. 

4. When we would stay at our cabin by Cle Elum, Jana would 

come and meet with Joe at our house. It sure seemed like they 

might get back together. M.G. must have known that. 

5. M.G. is smart. I think he was capable of making a false 

accusation against Joe to get what he wanted . When Joe was 

defending his case, I told this to his lawyer, Mr. Wayne Fricke. 

6. Jana was a nice person, but she always seemed to baby M.G. 

She also seemed to be sick a lot herself, as did M.G. 

7. It seemed to me that when M.G. wanted attention, he would say 

he was feeling sick or bad, or act crippled. It seemed like he 

wanted to get attention from his mother or grandmother. When 

he would come over to the cabin, he stuck with Jana, and did 

not want to go play with the other kids or his sister. 

8. There were times when I saw M.G. acting sick when he wasn't. I 

remember him coming home to us with crutches, over one 

Thanksgiving. He sprained his ankle in September, but still 

supposedly needed crutches. One of the other kids in the house 

took M.G.'s crutches away from him, to tease him or something 

Declaration of Jacqueline A. Fugle 

GORDON & SAUNDERS, PLLC 
1000 Second Ave., Ste.2220 

Seattle, WA 98104 



like that. M.G. ran - got up and ran - after that kid like there 

was nothing wrong with him. I was in the kitchen, M.G. ran from 

out of the rec room to the front door. 

I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct. 

SIGNED in Seattle, Washington, this ?'h day of October, 2019. 

Declaration of Jacqueline A. Fugle 

~~R~~h cq e A. Fugle -;F 

GORDON & SAUNDERS, PLLC 
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Summary of Interview 
Re: Joseph Leroy Fugle 
Cause#: 14-1-04016-6 
by Ronald M. Bone, Private Investigator 
date drafted February 11, 2015 

Interview of Kirk VanNetta 

Kirk VanNetta, age 57, was telephonically contacted on his cellular telephone, number 253-720-
5462 on February 11, 2015 by Investigator Bone regarding his knowledge of Joseph Fugle. He 
was aware Fugle had been charged with sexually abusing his stepson, M- G--(currently 
19 years old). The alleged sexual abuse purportedly occurred when G- was seven years old 
and continued until he was 14 years old during the years between 2002 and 2009. VanNetta 
understood G- recently disclosed the sexual abuse and Fugle was charged in the fall of 
2014. Van Netta was informed Bone was an investigator for Fugle's defense attorney, Wayne 
Fricke, and thereafter, provided the following information. 

Kirk Van Netta and his family lived next door to Joseph Fugle and his family for 11 years. Fugle 
moved out of his house about a year or more ago and Fugle's wife and the children recently 
moved to Texas. Kirk and his wife have four children, a son currently 13 years old, a daughter 
currently 16 years old, another daughter currently 20 years old and a son currently 22 years old. 
Fugle's family consisted of his wife, Jana Fugle, and Joseph and Jana's adopted daughter, 
Cortney, who would currently be about 15 or 16 years old, and M - and an older daughter 
Andrea, who would be about 23 years old. M- and Andrea were Jana's children from a 
prior marriage. The two families' children were constantly in and out of one another1s houses 
as they grew up. 

Kirk works as a Chaplain. He currently works for MultiCare Health Services in Pierce County and 
has for the past 12 years. Kirk would be described as an extremely open person who 
immediately engages people he meets in conversation. In his daily work and in his daily life he 
tries to connect with people at a deeper level than just simply engaging them in superficial 
conversation. Kirk views himself as a "good judge of people" and believes he has the ability to 
"read people 11 quite well. 

When Joseph Fugle, whom Kirk called Joe, lived next door, Joe had "an open door policy." 
Which meant that Kirk would simply walk right into Joe's house if he knew Joe was home 
without first knocking on the door. Kirk also had an open door policy, which met Joe would also 
simply walk right into the VanNettas' home if he knew anyone was home. 

When VanNeatts first moved next door to Joe, Cortney was quite young and Kirk watched her 
grow up. The VanNettas viewed Cortney as one of their family members, treating her like a 
daughter. As an example, if she did not like what was for dinner at her house, Cortney would 
come over to the VanNettas' house to eat supper with them. 



Kirk VanNetta 

M- would have been about eight years old when Kirk met him. It seemed to Kirk that 
M- was at the VanNettas' house almost daily for the first few years they lived next to each 
other. Cortney certainly was. Kirk did not have much interaction with the oldest daughter, 
Andrea. The VanNettas also had a foreign exchange student living with them at one time. She 
and M- seemed to be close friends. Kirk described M- as an extremely bright person 
and a straight 'A' student when he applied himself. Kirk commented, "He {M was a really 
smart kid." Kirk also viewed M- as smart enough to be able to manipulate others. 

Kirk only met M- s biological father, Dana Gilbert, a few times. M- did tell Kirk that 
he did not necessarily want to be around his father. M- did not explain why he did not 
wa111t ls be wi- ad, but Kirk simply had the impression they were not very close to one 
another. -Jd i!d LL the VanNettas about the allegations a- rk immediately ridiculed the 
notion that Joe could have been sexually abusing M- over a seven-year period without 
anyone knowing llll:>ccurring. He confronted Jana and told·her he did not blllllllllllll 
allegations. Kirk told Jana that over the years he had often caught M- lying about one 
thing or the- but he had never once thought Joe had told him anything that ~ rue. 
Jana did not want to hear Kirk's protest and they have r.8l Jthen about the allegations since. -Kirk does not "9111-as trustworthy. He wholeheartedly believes Joe was a trustworthy 
person. Kirk c-,ted that if it was M-..,.ord against Joe's word, anyone who knew 
both of them would know Jo- elling the truth. -Since the families so f- tly interacted wi ii! 3!i[ another, and both families had open door i,.dlil!JJ Jt their houses, Kirk w ... ain Joe would not have been able to lead some type of 
secret life as a pedophile. In addition, if M- was being harmed, almost daily apparently, 
M- would not have been able to remain quiet about something of such magnitude. 
M- surely would have said something to one of Kirk's children or even inadvertently said 
something that revealed his deep dark secret if the sexual abuse was occurring. 

After learning about the allegations, Kirk never spoke to M- about them. He also never 
spoke to Cortney about the allegations. 

Kirk was aware M- has claimed he was suffering from amnesia. Kirk has never witnessed 
any bouts of amnesia by M- meaning any time Kirk has been around M- his memory 
and recall has seemed normal. As an example, Kirk had not seen M for quite some time, 
but when he walked into M- s house one day, M- glanced up and immediately said 
"hi Kirk." 

Kirk was suspicious of M- s claim of amnesia. At the same time, he was aware that 
M- ate a very poor diet. When M••was in about the 10th grade, he became a vegan or 
vegetarian of some sort. From what Kirk saw, M- s diet was so lacking nutrients that 
M- s health could have deteriorated. Around the same time, M- was beginning to 
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Kirk VanNetta 

spend the majority of his time indoors and apparently in his bedroom. Kirk understood M
was constantly playing video games on a computer he had in his bedroom. M- was 
proficient at computers. 

When M- was in about the eighth grade, Jana and Joe asked Kirk to speak with him in his 
capacity as a Chaplain. M- had been seeing a series of different counselors and none of 
the counseling sessions appeared to be working out. M- did have some issues that Kirk 
was helping him work through, but it always seemed to Kirk that M- did not want to 
change his behavior, he only wanted other people to change the way they interacted with him. 
M- was ~ ough a period of time where he seemed to be "mad at everyone and 
everything." - felt that anything going wrong in his life was someone else's fault. 

M- had told Kirk that R not like Joe. M~ talked about trying to break up 
Joe and Jana's marriage. Whenever Kirk attempted n exactly why he wanted to break up 
their marriage, Mllllllia:ould not provide specific de a1 s. Kirk had the impressillll.
"simply didn't like Joe11 for no good reason and he did not like his molliilg married to Joe. 

It was not unPm!on for one of Kirk's kids to tell him M- was lying or exagger. 
something about Joe to Jana. One of Kirk's children would come from visiting at M- s 
house when M- d the Kirk's child were the only ones there. When Jana would 
come home, M~ tell Jana tha~ "been mean to me" or make similar 
comments. Kirk's child woulCllllllilim thatui"ere'"was no way Joe could have done anything to 
M- when Jana was gone~ hort period of time, because Kirk's child was there the 
entire time and Joe ha- ven spoken to M let alone done anything to him. It seemed 
M- enjoyed creating conf- ween Jana and Joe. 

Kirk arrived home from work one day when there was an ambulance next door. Kirk went over 
to see what was happening and M- was on the floor "shaking." M~ as claiming to 
be having a "seizure." Kirk immediately thought it appeared to him that M- was faking the 
seizure. The EMTs (emergency medical technicians) felt the same way and indicated their 
opinion to Kirk. M~ as taken to a hospital by the EMTs, but Kirk was certain that was 
simply the medical professionals following protocol as opposed to a true medical need. 

Kirk of course has been inside Joe's house numerous times. He finds it nearly physically 
impossible for Joe to have secretly sexually abused Ml• -lor seven years without anyone 
else in the household suspecting something was going on. It was not a large home and it would 
be hard to imagine activity occurring in a bedroom without people wondering what was 
happening. Since M••would lie to Jana and say Joe had been mean to him, Joe 
purposefully tried to not be alone in the house with M If M- was going to be the 
only one home, Joe would come over to the VanNettas' house or invite one of the VanNettas 
children or Kirk over to watch television with him. -Ki .. ld often see Joe in the morning while they were both leavin~ rk. He never saw 
or sense anything awry in Joe's demeanor. Kirk was the type of person that focused a little 
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Kirk VanNetta 

more intensely on people's behavior because of his work and believes he would have noticed 
even slight changes in Joe's behavior if Joe was secretly an active pedophile and certainly would 
have noticed any change in M- s behavior if he was being abused to the extent he has now 
claimed. 

Kirk was aware M- was using a walker to get around and hc;is seen him use a walker from 
his house to Jana's car. Jana has says she has to "provide 24 hour-care" to M- Kirk has 
asked Jana if M- needs around the clock attention, it may be better if he was in a nursing 
home or similar care facility. Kirk has the impression Jana wants to be viewed as the mother 
who gives all her time to her son, M- even if it was not the right thing to do for his 
wellaei~g . ... 
Kirk was a bit suspect of M- s need for constant care. He remembered one time when he 
anlllll,ife were visiting Joe and Jana one eveni.. would have been in his early 
teens, before he b- an claiming he suffered from so- different health problems. The four 
of them were sitt nd talking and enjoying each other's company when M-
Jana a text message via their cell phones. The message read "I'm hl.ln iana left the group 
and made M- something to eat and took it up to hi~ s room. Kirk knew Mlllllllwas 
more than capable of getting himself something to eat ifllllllll s hungry, but Jana did it for him. -Kirk wanted to ---ctly clear, that in his opinion, based on over a decade ·of 
observation an~ action with Joe and - he absolutely did not believe Joe ever 
se. abused or harmed M- in anyway. 

Ki\r:ttrrs that with M- now living in Texii, Jilb ,,aving his mom, Jana, all to himself, 
wi __ oe being around, if M- may actually recant and admit his allegations against Joe 
are Oiilr ue. M- ay view the move to Texas as "winning the war," meaning getting his 
mom away fro , nd may acknowledge what his has accused Joe of doing was a lie. - -

-
=-- --- -

---
-
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Declaration of Ronald M. Bone       

  GORDON & SAUNDERS, PLLC 
             1000 Second Ave., Ste.2220 

                         Seattle, WA  98104 
 

 
IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

 
DIVISION TWO 

         
 
STATE OF WASHINGTON, ) CoA No.  ___________ 
   Plaintiff ) 

) DECLARATION OF  
v. ) RONALD M. BONE 

)                     
 JOSEPH LEROY FUGLE )  

Appellant )  
          

 
DECLARATION OF RONALD M. BONE 

I, Ronald M. Bone, declare as follows: 

1. I am a Washington state licensed private investigator and have 

been one since 2013. I am a retired Special Agent of the 

Federal Bureau of Investigation, after a 23-year career. 

2. I was hired by Joseph Fugle’s trial counsel, Mr. Wayne Fricke to 

conduct discrete investigative tasks, mainly interviewing 

potential witnesses. Mr. Fugle’s post-conviction counsel asked 

me to review my records on the case and I have done so. 

3. At Mr. Fricke’s request, I interviewed Mr. Fugle’s neighbors, the 

Van Nettas (Kirk, Lyn, Mikkel) and the Pagays (Dawn, Robert, 

Nina). I wrote reports of what I asked them and what they told 

me. I gave the reports to Mr. Fricke. 



 

Declaration of Ronald M. Bone       

  GORDON & SAUNDERS, PLLC 
             1000 Second Ave., Ste.2220 

                         Seattle, WA  98104 
 

4. If when I interview a witness it appears to me, they are 

exaggerating or obviously motivated or biased, or if I believe 

that I am being lied to, I make it my practice to note this and 

alert the lawyer I am working for. 

5. When I interviewed the members of the Van Netta and Pagay 

families, I did not get any such impression.  

6. After I gave him the interview reports, Mr. Fricke had me serve 

subpoena to Van Netta and Pagay witnesses to appear at trial 

on Mr. Fugle’s behalf. I did not discuss with Mr. Fricke any 

decisions he made later regarding calling, or not calling, any 

witness for trial.  

7. I have worked on many cases in my career. This is one that 

stands out. For example, I still remember that the Van Netta and 

Pagay families talked about seeing the complainant MG 

behaving in ways that were not consistent with him being as 

sick as he was supposed to be. The Van Netta and Pagay 

family members were also clear that they were close to the 

Fugles and never saw anything in their time as neighbors that 

would lead them to believe that the allegations against Mr. 

Fugle were true. 



I declare under penalty of perjury under the laws of the State of 

Washington that the foregoing is true and correct. 

SIGNED in Tacoma, Washington, this 7th day of October 2019. ·-

Declaration of Ronald M. Bone 

~ 1YJf-L"_ () 
Ronald M. Bone ' ~ C./ ''-\._ 

GORDON & SAUNDERS, PLLC 
1000 Second Ave., Ste.2220 

Seattle, WA 98104 
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Summary of Interview 
Re: Joseph Leroy Fugle 
·cause#: 14-1-04016-6 
by Ronald M. Bone, Private Investigator 
date drafted February 17, 2015 

Interview of Mikkel VanNetta 

Mikkel "Mikki" Van Netta, age 22, was telephonically contacted on her cellular telephone, 
number 253-312-6810 on February 17, 2015 by Investigator Bone regarding her knowledge of 
Joseph Fugle. She was aware Fugle had been charged with sexually abusing his stepson, 
M- G- (currently 19 years old). The alleged sexual abuse purportedly occurred when 
G .. was seven years old and continued until he was 14 years old during the years between 
2002 and 2009. VanNetta understood GIii recentiy disclosed the sexual abuse and Fugle 
was charged in the fall of 2014. Van Netta was informed Bone was an investigator for Fugle's 
defense attorney, Wayne Fricke, and thereafter, provided the following information. 

Mikkel Van Netta lived with her parents and siblings next door to Joseph Fugle and his family, 
which included Jana (Fugle) and their children and stepchildren, Cortney, M- and Andrea. 
Mikkel, who goes by Mikki, was friends with all three of the neighbor children, but mostly 
"hung out" with Ml• •I Mikki was home-schooled, so she did not attend the same school as 
Mitchell. 

From the time her family moved in next door to M_ s, when Mikki would have been 10 or 
11 years old, until M- was a senior in high school, Mikki commented that she was around 
M- "every day." She routinely and regularly went to his house for visits and also spend the 
night on numerous occasions. Mikki would spent the night as a guest of M- s older sister, 
Andrea, who was about a year older then Mikki, or even as a guest of M-

Mikki was aware of the allegations MIii has made againstJoe from conversations with her 
mother (Lyn VanNetta). Mikki does not believe Joe ever sexually abused M- She cannot 
understand why M- would make such a claim, but was confident his accusations were 
false. 

Mikki stopped hanging around M- about the time he was a senior in high school. She 
could no longer tolerate his deceitful behavior. M- did have health issues related to his 
gallbladder when he was in about the 10th grade. For unexplainable reasons, M
continued to feign a series of illnesses after that. One possible explanation would be that 
M .. s mother, Jana, gave M- so much attention when he was indeed sick, that he 
wanted to continue to have her nearly undivided attention. 

Mikki would be with M- and everything would seem to be fine with him. M- would 
be running around and playing like all the other kids. Just before his mother was to arrive 
home, M~ ould literally climb into bed and act as if he could not move a muscle. When 



Mikkel VanNetta 

Mikki would ask M- why he was acting that way, when she knew he was faking, M
would get upset and walk away. She was never able to get M- to explain why he was 
acting the way he was acting. Mikki stopped hanging around with M- when "he decided 
he was sick. 11 She commented, "I couldn't put up with his crap (deceit)." 

From the first time Mikki met M- he openly talked about wanting to break up Joe and 
Jana's marriage. For unexplained reasons, M- did not want his mother to be married. 
Mikki would ask M- directly what Joe had ever done to him and M .. never had any 
explanation. He would not answer or walk away in a "huff. 11 If Joe was secretly sexually abusing 
M .. M-=ould have easily said something to Mikki or given some indication that there 
was indeed something very wrong going on, but he never did. 

Mikki has come to believe M- has faked a series of illnesses simply to have his mother's 
attention directed toward him instead of toward Joe. Mikki witnessed a number of times when 
Jana would show affection toward Joe and suddenly Mitchell would start "acting out." 

There were also countless times.when Mikki would have been with M- for an extended 
period of time and then Jana would arrive home. Mlllllllwould tell Jana that Joe had been 
"yelling at me all day" or similar statements. Mikki knew without a doubt that Joe had not 
yelled at M- at all the entire day, and actually had not even spoken to either Mikki or 
M- during the time they were together. Mikki viewed those false allegations against Joe 
to Jana as M- s way of creating ongoing tension between Joe and Jana. 

Mikki happened to be at a hospital last June, 2014 when M .. and Jana were there. This 
was during a period of time when M- was claiming to be suffering from amnesia. Jana 
walked M- over to Mikki and introduced him as if M- would not know who Mikki was 
because of his amnesia. M- was standing there "shaking" the way he had in the past. 
Mikki believes he was faking some kind of ongoing health probiem which caused him to shake 
uncontrollably. 

Jana walked away from Mikki and M- and "miraculously" M- stopped shaking. Then 
M••lstarted asking Mikki about a variety of things that were going on in her life. He asked 
Mikki about her dog, her husband, her husband's (military) deployment, and their new 
apartment. Looking back, Mikki was completely incensed by M- s behavior. Not only was 
he faking as if he was physically ill, but it was obvious that he was also faking his amnesia. 

There was never a time that Mikki was around Joe that she had some suspicions about his 
behavior. She never walked into her neighbor's house unexpectedly, or came around a corner 
unannounced, to where she saw or heard anything that caused her to think Joe was leading 
some kind of secret double life as a child abuser. She actually viewed Joe as a very "open and 
honest person." Mikki commented that Joe was the kind of person she felt comfortable talking 
to about most anything. 
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Mikkel VanNetta 

Mikki explained that her younger brother spent a lot of time alone with Joe. Whenever their 
mother was going shopping, or on some other errand that her little brother did not want to go 
on, he would ask if he could go over to Joe's house. Mikki saw her brother sitting and watching 
television with Joe on many occasions or simply following Joe around while Joe did household 
chores. If Joe had ever harmed her brother, Mikki was certain her brother would have 
disclosed that information and he never did. 

Due to the way M- treated Joe, Joe actually tried not to spend time with M- If Jana 
went on a trip alone, M~ ould go stay with his biological father so Joe would not have to 
be with him at the house. Mikki was convinced M~ as lying about Joe sexually abusing 
him for as long as seven years. --- --

- - -- -- -
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Summary of Interview 
Re: Joseph Leroy Fugle 
Cause#: 14-1-04016-6 
by Ronald M. Bone, Private Investigator 
date drafted February 12, 2015 

Interview of Lyn VanNetta 

Lyn VanNetta, age 49, was telephonically contacted on her cellular telephone, number 253-720-
5464 on February 12, 2015 by Investigator Bone regarding her knowledge of Joseph Fugle. She 
was aware Fugle had been charged with sexually abusing his stepson, M- G- (currently 
19 years old). The alleged sexual abuse purportedly occurred when G~ as seven years old 
and continued until he was 14 years old during the years between 2002 and 2009. VanNetta 
understood Gllllrecently disclosed the sexual abuse and Fugle was charged in the fall of 
2014. VanNetta was informed Bone was an investigator for Fugle's defense attorney, Wayne 
Fricke, and thereafter, provided the following information. 

Lyn VanNetta and her husband, Kirk VanNetta, and their four children, moved in a house next 
to Joseph Fugle's home, in December 2002. Lyn called Joseph, 11Joe. 11 Joe had married Jana 
(Fugle) in June, 2002, and Joe and Jana had an adopted daughter, Cortney, and Jana's two 
children from her prior marriage, M- and Andrea GIii living with them. 

Lyn enjoy a very positive relationship with Joe. He was easy-going and very likable. She felt as 
if she could talk to Joe about any subject, at any time. Lyn had enjoyed a good relationship with 
Jana. Over the last couple years Lyn has distanced herself from Jana. Lyn does not believe the 
allegations made by M- against Joe are true and it has strained her relationship with Jana. 
For unknown reasons, Jana has apparently believed M- s absurd allegations that Joe 
sexually abused him over a seven-year period of time. 

Being neighbors with Joe for 12 years, and frequently interacting and socializing with him 
during that time, Lyn believes she would have suspected something terrible was happening 
between him and M- considering how egregious the allegations made by M- against 
Joe are. Lyn's four children, especially her two youngest children, currently 13 years old and 16 
years old, visited with Joe frequently. Her son, who was four years old when they moved in 
next door to Joe, never wanted to go shopping with his mother. He would beg Lyn to allow him 
to stay with Joe while she went shopping, She often allowed her son to stay ave~ at Joe's house 
when she was gone. 

There was never a time she ever suspected something might have happened to one of her 
children when they were alone with Joe. After the allegations made by M_,ecame 
known, Lyn actually questioned her children about their time alone with Joe. The children were 
old enough to understand exactly what Lyn was asking them and they found her questions 
laughable. Her youngest two children, currently age 13 and 16 actually said something to the 
effect of "Are you kidding me mom? Joe?" The entire VanNetta family does not believe 



Lyn VanNetta 

M- s allegations against Joe. Each family member have individually and separately been 
lied to by M- and they have mentioned it to Lyn. 

Cortney came to the VanNettas 1 house in February 2014 and mentioned something about 
M- saying Joe had abused him. Lyn immediately discounted Cortney's statement as just 
another ridiculous story being told by M- Lyn believes the full scope of M- s claims 
did not surface for a couple more months. 

Lyn noticed from the beginning of Joe and Jana 1s marriage that M- did not like Joe. 
MIiii.wouid have been seven or eight years old when they got married and Lyn assumed 
M- was not adjusting well to the divorce and then remarriage. The way M- treated 
Joe from the very beginning of the marriage was so toxic that Joe actually tried to avoid 
M- Nothing Joe could do would please M- so Joe simply did not spend a lot of time 
with him. Joe was never rude, just simply did not seek out activities to do with M- one
on-one. 

Lyn had been with Joe when M- told Jana that Joe had "hit me." Lyn knew that Joe had 
not done anything to M- and M- was completely making up the allegation. When 
Jana and Joe were first married, M- was routinely making up those types of allegations 
and that was what led Joe to simply avoid being alone with M-

Lyn believes M- s claim of suffering from amnesia to be a complete fabrication. In actions 
and deeds, M- has not been able to convince Lyn that he suffered from amnesia. Lyn 
commented, 11 lt's (M- s amnesia) a joke ... his way to continue manipulating people." 

Lyn provided the following example as a way M- manipulated others, particularly his 
mother. Joe had been in a snowmobile accident and was in the hospital. Jana called Lyn during 
the middle of the night from the hospital and told her that M_,ad either fallen and hurt 
his back or was suffering from a severe back spasm. Lyn went next door and could hear 
M- "wailing" as she approached the house. M••explained that he had been yelling for 
help for the past two hours. After surveying the situation, Lyn did not believe M- was 
hurt. 

Lyn went back to her house and got some outdated muscle relaxation pills. The prescription 
medicine was so old it would have been completely ineffective from a medical perspective. 
Taking one of the pills would be like "taking a sugar pill. 11 She brought the medicine to M
and explained it was prescription muscle relaxation medicine and gave it to him. A short time 
later, when Jana arrived home from the hospital, Lyn went back over to their house. M
was now walking around as if nothing had ever happened and commented about how well the 
medicine had worked. Lyn knew from that moment that M- had faked the entire episode. 
Lyn believes M- was upset that his mother was caring for Joe, so he concocted the back 
pain story to get sympathy for himself. 

2 



Lyn VanNetta 

Lyn recalled the time M- was on crutches for six months because of a sprained ankle. It 
also took M- nine months to recover from having his tonsils removed. 

Jana and Joe did have to work on their marriage. If they were working through a particular 
issue and were becoming closer to one another, M- would suddenly suffer some type of 
episode. Mllllllllwould insist an his mother's undivided attention an his problem. 

Lyn does not believe Joe ever sexually abused M~ n commented, 111 would still trust Joe 
with any of my children ... but I would never trust M- about anything." 

-
1111 

-
1111 

-- ---- -

-- ---- -

-- -
-

- -- -
-
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Summary of Interview 
Re: Joseph Leroy Fugle 
Cause#: 14-1-04016-6 
by Ronald M. Bone, Private Investigator 
date drafted February 1, 2015 

Interview of Nina Paga { 

Nina Pagay, age 20, was telephonically contacted on February 1, 2015 by Investigator Bone 
regarding her knowledge of Joseph Fugle and M- GIIII She was aware Fugle had been 
char5ed with sexually abusing M- G- (currcntly 19 years old), who was his stepson. 
The alleged sexual abuse purportedly occurred when Gllllwas 7 years old and continued 
until he was 14 years old during the years between 2002 and 2009. Pagay understqod GIii 
recently disclosed the sexual abuse and Fugle was charged in the fall of 2014. Pagay was 
informed Bone was an investigator for Fugle's defense attorney, Wayne Fricke, and thereafter, 
provided the following information. 

Nina lived in the house next door to Jae and Jana Fugle and their children, Andrea Gilbert, who 
would now be about 23 or 24 years old, M- G- age 19 and Cortney Fugle, who would 
be 14 to 16 years old. Nina lived next door with her parents, Bob and Dawn Pagay. 

Nina was fairly close to M~ s they were growing up. At times, they talked and "hung-out" 
a few times each week. They attended the same middle and high school together. She was in 
one grade higher than him. 

Nina's parents told her about the allegations made by M- against Joe. Nina's reaction was 
"not a chance thatirappened." Often d1J1ingthe allegeililMl!1 years that M~ he was 
being sexually abused by Joe, Nina saw and talked to ~ daily. Nina was co""""d 
M- could not have kept a terrible secret like that from her. M- waiiilllMlry dramatic 
kid." M_,penly talked abou~ ing ~ rything with Nina. It seefflffl!ll!b her that 
M could not keep any kind ~ t, e"""'e was asked by a close friend to keep 
something a secret. -

M- did exaggliiiiiitories, bu- took it as M- s need to have "calllli in his life. 
He openly talked arrnuTpersonal thing~ a, such as talking about "girl er~ • M-
often talked about not liiillloe. M~ arently did not 1· fact his mother divorced 
his biological father an~ ed Joe. She married Joe when M was at an age he probably 
did not fully understand why his parents had gotten a divorce. That at least was always Nina's 
impression. 

Nina never talke--about the allegations. Sh111111"ever talked to Cortney or Jana 
about M-iiMliations. She has not been around lffll!1'ffl'them in a situation where she 
could ask them about: it. 



Nina Pagay 

Nina has been Face book 'friends' with M- Sometime last year, M- deleted his 
Facebook account and started a new one. She believes he deleted his original Facebook profile 
because it had postings and pictures on it that would contradict some of the claims he has 
recently been making. Mlllllll,as claimed to have suffered from amnesia. Nina heard he was 
talking about recognizing particular words but not knowing the meaning of the words. Based 
on his postings, which he would have typed and placed on his Facebook page, Nina was certain 
M~ as not having trouble with his vocabulary. M- was the type of kid that always 
wanted to prove how smart he was to other people so he used "big words." 

Nina has also had conversations with M- when he talked about things ~ d done 
together in the past. There was never any time that M- as talking to .._.e 
cl=-not to remember events from their past. She s he ~ g about suffering 
fr · Nina only recently heard about his claim of sufferin"""" a~ o she never 
di im about it. - -

In addition, just like his mother, Jana, M- has been claiming he suffered from numerous 
ai- and afflictions. Jana alwa_,,ed to be s~ g from some type of unnamed 
ill d then M- began to a1'so"'aTways be sic~ ng high school, M- begill....
missing a lot of school because he w~ k. Nina, however, never heard complete -
explanations of why Mlllllllwas si~ oes not believe M- needs to walk with the aid 
of a walker, as he currently does. For whatever reason, he waJ ldki!l5 his inability to walk 
without assistance. 

Knowing that M~ used Joe of sexually abusing him between the ages 7 and 14 years 
old, Nin~ v~ ions are untrue. When M- was 10 to 14 years old or so, Nina 
was oft.....,_s house. During those years, Andrea often kept to her~ very 
common for Andrea to be in her bedroom alone readi- would be wi~ in his 
b , right next to Andrea's room. Nina could hea ea ~ around in her room 
a =,._,___,..rtain Andrea could heard what was happening next ~ M- s room. In o••r , Joe was abusing M- in M- 's bedroom, and anyone was upstairs, to 

ndrea, they would hear what w..rpening. 

ln~ n, Nina wondered how M- could comf. invite her to visit him in his room, if 
th~ the place- absolutely terrible sexual a as occurring. It d- ma-
sense at all to Nina and~ elieves- Nas lying about the abuse. 

---- -
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Summary of Interview 
Re: Joseph Leroy Fugle 
Cause#: 14-1-04016-6 
by Ronald M. Bone, Private Investigator 
date drafted January 31, 2015 

Interview of Robert Pa .,,aJ 

Robert "Bob" Pagay, age 52, was telephonically contacted on January 31, 2015 by Investigator 
Bone regarding his knowledge of Joseph Fugle. He was aware Fugle had been charged with 
sexually abusing his stepson, ~ G- (currently 19 years old). The alleged sexual abuse 
purportedly occurred when G ... was 7 years old and continued until he was 14 years old 
during the years between 2002 and 2009. Pagay understood G- recently disclosed the 
sexual abuse and Fugle was charged in the fall of 2014. Pagay was informed Bone was an 
investigator for Fugle's defense attorney, Wayne Fricke, and thereafter, provided the following 
information. 

Bob Pagay and his wife, Dawn Pagay, were next door neighbors to Joseph Fugle, who goes by 
Joe. When Bob first met Joe, about 15 years ago, Joe lived alone. About 10 years ago, Joe 
married Jana (Fugle) and Jana and her two children, Andrea Gilbert and M- G- moved 
into Joe's house. Jana and Joe also had a younger daughter, Cortney (Fugle), who they 
adopted. Cortney was 3 or 4 years old, M- was 6 or 7 years old and Andrea was the oldest 
when they moved in next door. Bob and Dawn have a daughter, Nina, around ~ sage. 
They attended the same school. 

Bob and Dawn and Joe and Jana often socialized together. The Fugle's had a hot tub in their 
backyard and sometimes the couples all socialized around the hot tub. Joe frequently ca me to 
Bob's house for coffee in the morning. Most often it would be on a weekend morning when Joe 
was not working. Bob and Dawn also went to Joe's house for coffee in the morning on 
occasion. Whenever they would get together for coffee it was unannounced. They did not 
have to arrange to meet for coffee, they simply just went over to one or the others' house. 

Bob was so familiar with Joe and Jana, that he simply lightly knocked on the door and then 
opened it and went inside. Joe also simply opened Bob's door and announced his presence. 
Bob actually did not want Joe to knock on the door because Bob and Dawn's dogs would start 
barking. Bob never went into Joe's house on an unannounced visit and discovered anything 
whatsoever of an inappropriate nature. Certainly no indication that Joe was sexually abusing or 
harming M- in any way. 

Bob would often see Joe as both of them left their houses in the morning to head toward work. 
They would greet each other with a wave or a greeting. Since they would both be on a time 
schedule, they normally did not stop and talk to each other in the morning. 



Bob Pagay 

When Bob came to understand the full scope of M- s allegations against Joe, that Joe had 
molested and raped M- over a period of seven years, Bob immediate_ly and absolutely did 
not believe it. Bob never saw anything in Joe's character or behavior that would lead him to 
believe Joe was capable of committing those crimes. Knowing Joe the way Bob believed he 
knows him, the allegations "didn't make sense ... sounded like a bunch of lies." Bob believes 
M- has fabricated the accusations. Bob never saw M- act in any way around Joe that 
caused Bob to suspect in the slightest that Joe could be secretly molesting M-

Until recently, Jana, M~ nd Cortney remained living next door. Joe had moved out of the 
house about a year ago. Jana, M- and Cortney have since moved to the state of Texas. 

Bob was aware ~ has claimed he suffers from numerous health problems. Bob does not 
believe M- s claims. M- walks with a four-wheeled walker, the type often used by an 
extremely fragile elderly person. Bob has seen Jana help M.-,ut of their car and 
awkwardly give ~ a "piggyback" into the house. The way M- carries on about 
whatever he claims he was suffering from, it leaves the impression he should be receiving full 
time care in an assisted living facility. In other words, he acts as if he was so debilitated that he 
cannot care for himself, but someho~ he remains living with his mother. 

At other times, Bob has seen M- walking about normally. Bob understood that M
has told others he suffered amnesia. Bob has not talked to M- in quite some time so does 
not know how M- s amnesia has affected him. Bob, however, has serious doubts that 
M- actually has suffered amnesia, Since Bob believes ~ as lying about the sexual 
abuse allegations, it was likely he was also lying about suffering from amnesia. 

Jana was also often sick. She was sick so often Bob began to assume she was a hypochondriac. 
He has some doubts about some of the different and varied illnesses she claimed to be 
suffering from. Bob cannot help but wonder if M- was simply copying Jana's behavior. 
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Summary of Interview 
Re: Joseph Leroy Fugle 
Cause#: 14-1-04016-6 
by Ronald M. Bone, Private Investigator 
date drafted January 31, 2015 

Interview of Dawn Pagay 

Dawn Pagay, age 47, was telephonically contacted on her cellular telephone, number 253-686-
4347, on January 31, 2015 by Investigator Bone regarding her knowledge of J..,.._Fugle. She 
was aware Fugle had been charged with sexually abusing his stepson, M. G .. (currently 
19 years old). The alleged sexual abuse purportedly occurred when Gllllwas seven years old 
and continued until he was 14 years old d~e years between 2002 and 2009. Pagay 
ur • ,od G .. recently disclosed the llllllab~ Fugle was charged in the fall of 
2014. Pagay was informed as an investigato~ gle's defense att- W-
FriM d the_ , provided the following informatio- - -

Da~ay and h~ and Bob Pagay lilllllltor to Joseph Fugle wtwl..m1e - lone 
in ~ se next to th~ e knows Joseph Fugle as 1Joe.' The Pagays ha~ n Joe for at 
le- ears, Approximatelv rs ago, Joe got married to Jana (Fu~~r two 
ch Andrea Gill ; d M - along with Cortney (Fuglellll""]"oe~ na 
ad , moved into Joe 1s house. llllliiiil 
Dawn became friends wit- In addition, Dawn and Bob's daughter, Nina, was close in age 
to M- na and M- attended the same schools and were close to ~ther, on 
and off, as ~I 1ey grew up. Dawn recalled photographs of the two of them on tlffl'fflt day of 
school. 

During the last 10 years, until about a year ago, Dawn and Bob and Joe and Jana often 
socialized together. They would enjoy barbecues during the summer and also went out to 
dinner on occasion. Dawn considered Jana a good friend. 

It was very common and routine for Joe to stop by Dawn and Bob's house for coffee on a 
weekend morning. Since all three of them were somewhat early risers, they would have coffee 
together around 7 or 8 AM. Their morning coffee gatherings were not scheduled, Joe would 
simply stop by the Pagay's house or the Pagays would go over to Joe's house for coffee in the 
morning. Jana did sleep in longer than the three of them so she normally did not join them. 

Dawn also knew Dana Gilbert, who was Jana's former husband. Dana was Andrea and 
M- s biological father. Andrea was a few years older than M- . It seemed that during 
the first year that Jana and the kids lived at Joe's, Dana visited Andrea and M- frequently. 
Over time Dana's visits tapered off. When Andrea was an older teenager and was going 
through a period of rebellious behavior, she did move in with Dana. M- never lived with 
Dana after moving into Joe's house. 



Dawn Pagay 

Over time, Dawn began to realize that Jana had numerous health concerns. Jana often 
complained about headaches and stomach ailments. It was not uncommon for Jana to go to a 
hospital emergency room during the middle of the night to be treated for some type of health 
issue. Jana's trips to the emergency room were so commonplace that she was sometimes 
refused treatment. Apparently, medical personnel were concerned Jana was simply a "drug 
seeker," referring to someone who feigned physical pain so they would be prescribed pain 
medicine. Dawn did wonder if Jana was in deed suffering from tj,e conditions she claimed to 
have because her afflictions were always hard to pin point, not something like cancer or heart 
disease or the like. Dawn quite frankly wondered if Jana was exaggerating her maladies if she -in fact had any. - -

Joe and Jana's adopted daughter, Cortney, "adored Joe." Cortney follll Joe around and 
a~ ant .... o with him wherever going. Dawn recalled seeing Joe ride bicycles 
~ tney~ did not niiiirily remember M--iding bikes with = d . y. 

Mllllllllwas olllan Cortney and Dawn often saw M- 11 picking on her (Cortne""9i 
Dawn's opinion, M- had a serious "a~ ement problem. 11 She saw and -
M- 11screaming an~ ing" out of anger ~ ntly. Since Joe was M a'ld Andrea's 
stepfather, he did not ~ . Jana, however, also did not seem t~ erly disciplined 
M- and Andrea~ r. ~ taken aback at how disre--could 
tall•1>e, even in ~ f Ja otffleighbors. -

Dawn does not believe M- s sexual assault allegations against Joe. Dawn's younger sister 
was~ their m~ boyfriend, so Dawn does have some experience in recognizing 
signs"'oTW!ll!!l.abuse. ~ those seven years of alleged abuse by Joe of M- Dawn never 
saw any signs whatsoever of abuse. - -

Dawn wholeheartedly supported Joe, commenting "oh my gosh no wPreferring to the ideal 
ttJii.iii coul- en sexually abusing M- ov~ iod of seven years without Jana or 
o~ he neighbors realizi~ t was not uncom~ r Dawn to pick M_ u _ _ _ 
school or som- event fflffl'!Tve him a ride home at Jana's request. M- n~;Jllllt 
e:11 j ation awn that he was afraid of Joe or did r 1t to be around Joe bee e 
was hurting him. ~ as aware that M~ ot like Joe, but she believed M- was 
"f••tap" regarding illiiuse allegations. -

M- was a "mo"ililiiiiiboy ....... The way Jana treated M~-ay 
M responded ffl"Taiia1s treatment, likely caused M~ ant to have "his mama all to 
himself" so Joe had to go, referring to Joe leaving the ho~se~ About a year or year and a 
half ago, Jana apparently ~ enforcement that Joe had physically abused her in some way. 
Joe - e out of - use. Dawn does not believe Jana's a !legation either. - -On one occasion, Dawn walked into Jana and Joe's house when there was an ongoing family 
argument. Jana and her children, M- and Andrea, were yelling and screaming and cussing 
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at one another and at Joe. Joe had tears streaming down his eyes as he calmly tried to reason 
with the three of them. It struck Dawn that Joe was the only "normal11 person involved in the 
argument. She did not completely recall what the commotion was all about, but was certain 
she did not hear anyone, including M- say it was about Joe abusing or hurting Mitchell in 
any way. 

About a year or year and half ago, Joe had to move out of the house because Jana claimed he 
had physically abused her. Dawn was not certain, but believes Jana may have told the police 
Joe had hit her. Jana obtained a court order barring Joe from the house. Dawn went to see Joe 
the day after he had to move out. He was at his parent's house. When Dawn arrived, Joe 
began to cry and said he had never done anything to Jana and could not um.Jc:sta::d .vhy she 
was doing what she was doing to him. - -

1111 
Dawn exchanged text messages with Jana ~ xt day or so after visiting with Joe at his 
p . ln ~ messages, Dawn chal"'!R Ja iililili ims that Joe had M d her and 
told Jana she did not believe __ ..,awn never talke~ a in person aboiii'cl~ ainst 
Jo- out M- s accusat!ons of sexual abuse by '9§ -
Da- recall tell- a that she thoug~ 's allegations .of sexua~ b- ere 
"ri s." Dawn can- all for sure, but she either sent Jana a text m~ or told her in 
a - onversation somethi he effect of "why are you ruining ~-a good 
m - doesn't de-•his t ~ -

Dawn had been in Joe and~ house many times. It was not a large home. She remembered 
many times being downst~ he house and hearing Courtney talking in her bedroom 
upst- also re~ ed being downstairs.talking to Joe and h;marin pstairs 
talking on liel phone in a bedroom. The upstairs bedrooms are all right other and 
share common walls. Dawn cannot imagine someone being in one bed nlllla,eing able 
to hear what was happening in the room next door. 1111 
M- was - oving around with the- a .. ...._ .. the type often• y an elderly 
person. Jana would assist M- in getting in and ~ the car. Dawn b M- s 
in~ o wal - ut the aid of a walker was a compl1111Mt-on. Dawn seen M-
wafflfflrn_ormally w- a has not been iiili. -
Dawn nae heard that M- has claimed he was suffering from amnesia. Dawn's daughter, 
NII, · recently spoken to M. Nina told Dawn that she believeilfliA-Wlliiillking his 
cl mnesia. M- was alll recall activ~d doiftffii Nir~ ina 
kn ut without any problem whatsoever. Dawn sai""""-s claim of suffering from 
amnesia was "bull crap." -

Whe- was in hi- ol, Dawn recalled taking him to Joe's place of qzzlr ;ment after 
school. M- was participating in some type of school project where he had to "shadow" a 
worker. Dawn finds it odd that if M~ as so frightened of Joe that he would not tell 

3 



Dawn Pagay 

anyone he was being regularly abused for years, but he was comfortable going to Joe's work. 
M- was alone with Dawn on a number of occasions when she was driving him to or from 
an event at Jana's request and M- never gave Dawn any indication that he was being 
abused by Joe or anyone. M- openly talked about a number of topics, so it was not as if 
he was hesitant to talk to Dawn. 

Dawn did not know if M- had his own personal computer. She did know that M
routinely communicated with Nina via computer-based social media. Dawn did not recall 
M- ever saying anything inappropriate of a sexual nature when he was around her. 

Dawn reiterated that she did not believe M- s allegations he made against Joe. During the 
period of time M- claimed Joe was sexually abusing him, Dawn frequently interacted with 
both M- and Joe. Dawn was certain that the abuse could not occur for seven years 
without her or her husband or another neighbor "realizing it ... no way. 11 

---Ill 

-- - -- - - - --- -- -- ... ---- - - ----- -- --
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DIVISION TWO 

 
In Re Personal Restraint of: 
   
 
JOSEPH LEROY FUGLE  
 
   
 

  
COA No. __________________ 
(Pierce County No. 14-1-04016-6) 
 
DECLARATION OF  
DR. GERALD ROSEN 
 

I, Gerald M. Rosen, Ph.D., declare under penalty of perjury and in accordance 

with the laws of the State of Washington: 

1. I am over the age of eighteen years, am competent to testify, and have 

personal knowledge of the matters stated herein. 

2. Since 1976 I have been licensed as a clinical psychologist in Washington 

State and have practiced in Seattle, Washington. I also hold a license with the State 

of Alaska and am Board Certified in Clinical Psychology with the American Board 

of Professional Psychology (ABPP). In addition to clinical work with numerous 

patients over the span of my practice, I have been involved academically. I currently 

hold an appointment as clinical professor emeritus with the Department of 

Psychology at the University of Washington, where I was a clinical professor from 

2001 to 2017. 



 

Declaration of Dr. Gerald Rosen - 2 

In re Fugle  

  

 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

  

 

3. I have devoted a substantial portion of my career to the study of posttraumatic 

stress disorder. I have edited a text entitled "Posttraumatic Stress Disorder: Issues 

and Controversies," (John Wiley & Sons, England, 2004); served as guest co-editor 

for the Journal of Anxiety Disorders special issue on “Challenges to the PTSD 

Construct and its Database” (2007); and co-edited with B. Christopher Frueh a text 

entitled “Clinician’s Guide to Posttraumatic Stress Disorder,” published by John 

Wiley & Sons, USA (July, 2010). Attached to this declaration as Exhibit A is a true 

and correct copy of my curriculum vitae, including my work as author or co-author 

of more than 80 professional articles pertaining to the study of psychology. 

4. During a period spanning more than 25 years, I have served as an expert 

witness – forensic psychologist – in numerous court cases where the mental 

condition of the party was at issue. I have conducted many independent 

psychological examinations, including pursuant to Civil Rule 35. I have been 

qualified as an expert witness in courts throughout Washington.  

5. I understand that the trial in this criminal case, STATE OF WASHINGTON V. 

JOSEPH LEROY FUGLE, involved witness testimony regarding posttraumatic stress 

disorder and also “repressed/recovered memories.” I have been asked by Mr. Fugle’s 

post-conviction counsel, to draw on my expertise to clarify professional and 

scientific issues that relate to these two issues and should have been presented to the 

trier of fact at the time of trial. 
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6. American psychiatry’s system for classifying psychiatric disorders is 

provided in the Diagnostic and Statistical Manual (DSM).1   

7. As specified in various editions of the DSM, the diagnosis of posttraumatic 

stress disorder (PTSD) requires the occurrence of a traumatic event (Criterion A: the 

stressor criterion), in response to which an individual must experience severe 

reactions that cause significant distress or impairment in social, occupational, or 

other important areas of functioning (symptom criteria). 

8. PTSD symptoms cannot on their own prove the validity of an alleged stressor 

that is claimed to have caused the symptoms. It is a logical fallacy to conclude that 

the presence of posttraumatic psychiatric symptoms (e.g., nightmares, flashbacks) 

corroborates the occurrence of a traumatic event. This error in reasoning is an 

example of "affirming the consequent" wherein it is argued "If A leads to B, then the 

presence of B affirms the occurrence of A." It is as if to say, "Sexual abuse (A) can 

lead to PTSD (B); given PTSD (B): therefore there was sexual abuse (A). The logic 

behind such reasoning requires the assumption that A is the only possible cause of 

B.2 

9. It is well-known that the symptom criteria of many psychiatric disorders, and 

certain medical complaints such as pain, are subjective and can be misreported.  

 
1 The 5th edition of the DSM was published in 2013, replacing the DSM-IV-TR (2000). 
2 W.S. Jevons (1888, New Edition). Elementary lessons in logic: deductive and inductive: with 

copious questions and examples, and a vocabulary of logical terms. London and New York: 
Macmillan. Available on line at https://mises-
media.s3.amazonaws.com/Elementary%20Lessons%20in%20Logic_2.pdf 
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Individuals can present symptoms they never had; symptoms they experienced at one 

point in time that are no longer present; and/or symptoms for which issues of 

causality or severity are misrepresented or misunderstood.3 Invalid or misleading 

symptom reporting does not corroborate the occurrence of a past event.  

10. In addition to misreporting symptoms, individuals can misrepresent their 

exposure to events alleged to have caused PTSD. Published articles in peer review 

journals document PTSD diagnosed war veterans who never were deployed to a 

combat zone.4 Published articles also document falsified reports of sexual 

harassment and sexual assault.5   

 
3 See, R. Rogers (1988), Clinical Assessment of Malingering and Deception, New York: 

Guilford Press.  Also, L. Pankratz (1998), Patients Who Deceive: Assessment and Management 
of Risk in Providing Health Care and Financial Benefits, Springfield: Charles C. Thomas.  For a 
historical perspective, see J. Collie (1912), Malingering and Feigned Sickness, London: Edward 
Arnold.  Also, J.B. Lewis & C.C. Bombaugh (1896), Stratagems and Conspiracies to Defraud 
Life Insurance Companies: An Authentic Record of Remarkable Cases, Baltimore: James H. 
McClellan.  

4 Falsified claims of exposure to traumatic events have been documented among veterans.  E. 
Lynn and N. Belza (1984), Factitious post-traumatic stress disorder: the veteran who never got 
to Vietnam, Hospital and Community Psychiatry, 35, 697-701.  Also, L. Sparr and L. Pankratz 
(1983), Factitious post-traumatic stress disorder, American Journal of Psychiatry, 140, 1016-
1019. The problem of veterans who never served in Vietnam but who  claimed combat related 
PTSD is discussed in B.G. Burkett & G. Whitley (1998), Stolen Valor: How the Vietnam 
generation was robbed of its heroes and its history, Dallas: Verity Press, Inc. Frueh and 
colleagues documented the extent of the problem, finding that only 41% of 100 PTSD-diagnosed 
veterans had evidence of combat exposure in their military records. B.C. Frueh, J.D. Elhai, A.L. 
Grubauh, J. Monnier, T.B. Kashdan, J.E. Sauvageot, et al. (2005). Documented combat exposure 
of US veterans seeking treatment for combat-related post-traumatic stress disorder. British 
Journal of Psychiatry, 186, 467-472.   

5  A. Trankell (1958), Was Lars sexually assaulted? A study on the reliability of witnesses and of 
experts, Journal of Abnormal and Social Psychology, 56, 385-395.  A more extensive study on 
false rape allegations is reported by E.J. Kanin (1994), False rape allegations, Archives of 
Sexual Behavior, 23, 81-92. In this study of police investigations over a nine year period, in a 
Midwestern town in America, 41% of the total disposed rape cases were officially withdrawn, as 
determined by “the complainant’s admission that no rape had occurred and the charge, therefore, 
was false.”  Also see MD. Everson & B.W. Boat (1989), False allegations of sexual abuse by 
children and adolescents, American Academy of Child and Adolescent Psychiatry, 230-235; W. 
O’Donohue & A.H. Bowers (2006), Pathways to false allegations of sexual harassment, Journal 

(footnote continued...) 
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11. Malingering refers to the “intentional reporting of symptoms for personal 

gain." (DSM-5, p326). Factitious Disorders involve "the falsification of medical or 

psychological signs and symptoms in oneself or others that are associated with 

identified deception... The diagnosis requires demonstrating that the individual is 

taking surreptitious actions to misrepresent, simulate, or cause signs or symptoms of 

illness or injury in the absence of obvious external rewards. Methods of illness 

falsification can include exaggeration, fabrication, simulation, and induction." 

(DSM-5, p. 325). The motives and psychiatric issues that can lead to misreporting 

and simulation of illness are diverse and complex.6 Lacoursiere (1993) observed that 

psychotic disorders, factitious disorders, and other motivations including a desire to 

explain a dysfunctional life can account for the presentation of PTSD-like 

syndromes.7 

12. Health professionals have no demonstrated ability to detect, on the basis of an 

individual's presentation during interviews, when information is falsely or 

inaccurately reported.8  In one study six actors simulated PTSD alleged to have 

 
(continued from previous page)  
of Investigative Psychology and Offender Profiling, 3, 47-74; and A. DeZutter, R. Horselenberg, 
& P.J. van Koppen (2018), Motives for filing a false allegation of rape, Archives of Sexual 
Behavior, 47, 457-464. 
  
6 L. Pankratz (1998), Patients Who Deceive, Springfield, Ill: Charles C. Thomas 
7  R.B. Lacoursiere (1993), Diverse motives for fictitious post-traumatic stress disorder, Journal 
of Traumatic Stress, 6, 141-149.   

8 See P. Ekman and M. O'Sullivan (1991), Who can catch a liar?, American Psychologist, 46, 
913-920, who found that mental health professionals performed no better than chance at 
identifying who told the truth.  There also exists in the medical literature numerous articles on 
"standardized patients", actors that present simulated problems for the purpose of training 

(footnote continued...) 
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resulted from motor vehicle accidents. Thus, both the non-existent accident and the 

symptom criteria of PTSD were feigned. Despite comprehensive assessments, that 

included interviews, tests, and psychophysiological assessments conducted at a 

PTSD-specialty clinic, all six actors were erroneously diagnosed as valid PTSD 

cases.9 

13. The role of a treating mental health professional differs from that of a forensic 

expert. Treating professionals strive to establish rapport with a patient, develop a 

therapeutic alliance, and work with the patient's reported belief models. Treating 

professionals assume that a patient is motivated to report problems as accurately as 

possible for the purpose of developing an effective and relevant treatment plan.  

Forensic experts, on the other hand, recognize that individuals may misreport 

information in the context of litigation. Forensic experts do not develop a therapeutic 

alliance, but instead question a person's self-report, consider all relevant hypotheses, 

 
(continued from previous page)  
physicians and/or program evaluation.  In one study evaluating medical costs, physicians only 
detected 11.5% of the standardized patients (P.J. McLeod, R.M. Tablyn, D. Gayton, R. Grad, L. 
Snell, L. Berkson, & M. Abrahamowicz (1997), Use of standardized patients to assess between-
physician variations in resource utilization, Journal of the American Medical Association, 278, 
1164-1168).  In another study, only 8% of standardized patients were identified as definitely not 
genuine.  When the standard was lowered to "probably" not genuine, the rate of identification 
was still only 24% (J. Gordon, F. Sanson, & N.A. Saunders (1988), Identification of simulated 
patients by interns in a casualty setting, Medical Education, 22, 533-538.)  Raifman captured the 
heart of this issue when he stated: "A good poker player probably knows better than a mental 
health professional whether or not a person is lying.  A psychiatrist is a doctor, not a lie-
detector."  L.J. Raifman (1983), Problems of diagnosis and legal causation in courtroom use of 
post-traumatic stress disorder.  Behavioral Science and the Law, 1, 115-130. 

9 E.J. Hickling, E.B. Blanchard, E. Mundy, and T.E. Galovski (2002), Detection of malingered 
MVA related posttraumatic stress disorder: An investigation of the ability to detect professional 
actors by experienced clinicians, psychological tests and psychophysiological assessment, 
Journal of Forensic Psychology Practice, 2, 33-54. 
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review other sources of data, and conduct psychological testing when appropriate.10   

14. Because therapists rely on what their patients report, they are more vulnerable 

to base opinions on inaccurate and/or misleading information than are forensic 

experts. This point has been emphasized by numerous authorities who caution 

professionals to use a "multi-method" approach to assessment if they will be 

testifying in court.11 Consider this guidance by one authority in the field of 

psychological assessment: "Disastrous results can ensue if a psychologist enters 

court merely on the basis of his therapeutic interaction with a patient, and tries to 

render valid opinions in a particular case based on this therapeutic insight, without 

doing the investigative work necessary in any forensic case... Clinical interview is 

never sufficient; interviews must be supplemented by careful review of records, 

 
10 See L.HG. Strasburger, T.G. Gutheil, & A. Brodsky (1997), On wearing two hats: Role 

conflict in serving as both psychotherapist and expert witness, American Journal of Psychiatry, 
154, 448-456.  Also, S.A. Greenberg & D.W. Shuman (1997), Irreconcilable conflict between 
therapeutic and forensic roles, Professional Psychology: Research and Practice, 28, 50-57.  
Consider also the ethical guidelines developed by the American Academy of Psychiatry and the 
Law (1995): "Treating psychiatrists should generally avoid agreeing to be an expert witness or to 
perform evaluations of their patients for legal purposes because a forensic evaluation usually 
requires that other people be interviewed and testimony may adversely affect the therapeutic 
relationship."  Document available on the web at http://www.emory.edu/AAPL/ethics.htm 

11 Williams, Lees-Haley & Djanogly discussed the limits of self-report and observed: “An 
important concern in forensic evaluations is locating all relevant data and reaching reasonable 
conclusions based on the data. A thorough review of all potentially relevant sources improves 
the likelihood of locating data that may clarify the true extent of loss. These sources include pre- 
and post injury medical and psychological records, school records, depositions, patient 
interviews, and psychological tests.” [C.W. Williams, P.R. Lees-Haley, & S.E. Djanogly (1999), 
Clinical scrutiny of litigants’ self-reports, Professional Psychology: Research and Practice, 30, 
361-367]. Simon noted: “A credible forensic psychiatric evaluation of a PTSD claimant requires 
a thorough examination of the claimant’s psychiatric and medical history, including review of 
prior medical, psychiatric, and other pertinent records.” Eldridge stated, "The assessor should 
use a multi-modal method of assessment wherever possible." G.D. Eldridge (1989), Contextual 
issues in the assessment of post-traumatic stress disorder, Journal of Traumatic Stress, 4, 7-23.  
Also see chapters in J.P. Wilson and T.M. Keane (Eds), Assessing Psychological Trauma and 
PTSD, 1997, New York: The Guilford Press. 
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history-taking, and interviews with family, friends, or employees."12 Conducting 

appropriate psychological testing is likewise a necessity. Such testing should include 

symptom validity measures designed to detect poor effort, underperformance, and 

exaggeration.13 

15. Individuals can hold unfounded beliefs and false memories that they sincerely 

believe.14 Research shows that false beliefs and memories can be readily created 

through suggestion, guided imagery techniques,15 dream interpretation,16 and other 

sources of misleading information.17 The earliest demonstration of an implanted 

memory is thought to have been provided by Bernheim who in 1884 hypnotized a 

woman, suggested that she had witnessed the rape of a little girl, and demonstrated 

this woman's willingness to report the implanted and false memory to a designated 

 
12 D.L. Shapiro (1984), Psychological Evaluation and Expert Testimony: A Practical Guide to 

Forensic Work, New York: Van Nostrand Reinhold Co.  
13 Administering psychological tests is consistent with a multi-method approach to assessment 

when addressing issues before a Court. Also consider the  Specialty Guidelines for Forensic 
Psychologists, published by Division 41 of the American Psychological Association and the 
American Board of Forensic Psychology, states: “As an expert conducting an evaluation, 
treatment, consultation, or scholarly/empirical investigation, the forensic psychologist maintains 
professional integrity by examining the issue at hand from all reasonable perspectives, actively 
seeking information which will differentially test plausible rival hypotheses.”  

14 Tourangeau states: "In short, memory is not judgment-free.  What we retrieve from memory 
often consists of our current beliefs about an incident, beliefs that reflect what we actually 
experienced (and remember), what we did not experience but infer, and what we learned later 
on."  R. Tourangeau (2000), Remembering what happened: memory errors and survey reports, 
In A.A. Stone, J.S. Turkkan,  C.A. Bachrach, J.B. Jobe, H.S. Kurtzman, & V.S. Cain (Eds., 
2000), The Science of Self-Report, Mahwah, N.J.: Lawrence Erlbaum Associates. 

15 L. Patihis & M.H. Pendergrass (2019), Reports of recovered memories of abuse in therapy 
in a large age-representative U.S. National Sample: Therapy type and decade comparisons, 
Clinical Psychological Science, 7, 3-21. 

16 G.A. Mazzoni, E.F. Loftus, A. Seitz, & S.J. Lynn (1999), Changing beliefs and memories 

through dream interpretation, Applied Cognitive Psychology, 13, 125-144. 

 
17 C.J. Brainerd & V.F. Reyna (2005), The science of false memory, New York: Oxford 

University Press.   
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representative of the law.18 

16. Individuals who suffer distress because they believe they were abducted by 

aliens demonstrate how memories of non-existent trauma can exert influence as if the 

events really happened; if of course we assume that alien abductions exist only in 

imaginations. Research finds that individuals who report abductions by space aliens 

likely have misinterpreted episodes of sleep paralysis during which hypnopompic 

hallucinations are confused with alien beings.19 As bizarre as this might sound, the 

belief by these individuals that they were abducted can be associated with the 

symptoms of posttraumatic stress disorder. Thus, it has been shown that these 

individuals demonstrate similar psychophysiological reactivity to script-driven 

trauma imagery as do other groups of trauma survivors (e.g., sexual assault). 20 In 

other words, a sincere though unfounded belief in the occurrence of trauma can 

generate emotional reactions similar to those provoked by the recall of combat, rape 

and other real events. These findings further demonstrate why posttraumatic 

psychiatric symptoms do not necessarily establish that something horrific must have 

happened. 

17. Additional concepts concerning trauma and memory are mired in debate 

 
18 G.M. Rosen, M. Sageman, & E. Loftus (2004), A historical note on false traumatic 

memories, Journal of Clinical Psychology, 60, 137-139.  
19 R.J. McNally & S.A. Clancy (2005), Sleep paralysis, sexual abuse, and space alien 

abduction, Transcultural Psychiatry, 42, 113-122. 
20 R.J. McNally et al. (2004), Psychophysiological responding during script-driven imagery in 

people reporting abduction by space aliens, Psychological Science, 15, 493-497. 
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including the notion that traumatic memories can be totally repressed or banned from 

consciousness, while still exerting an influence on an individual’s behavior.21 Also in 

controversy are the origins and reliability of “recovered memories”-- memories that 

are recalled after extended periods of unawareness. In the psychological community 

on the whole, there is no general acceptance of the idea that recovered memories can 

serve to validate the occurrence of distant and previously forgotten events. The 

scientific community is in agreement that recovered memories cannot be accepted as 

accurate, nor used to establish the occurrence of an event, in the absence of 

corroborating evidence. For example, the American Psychiatric Association (1993) 

cautioned, “It is not known how to distinguish, with complete accuracy, memories 

based on true events from those derived from other sources;”  the American Medical 

Association, Council on Scientific Affairs (1994) noted, “The AMA considers 

recovered memories of childhood sexual abuse to be of uncertain authenticity, which 

should be subject to external verification;”  the Australian Psychological Society 

(1994) concluded, “The available scientific and clinical evidence does not allow 

accurate, inaccurate, and fabricated memories to be distinguished in the absence of 

independent corroboration;” and the American Psychological Association (1995) 

 
21 Controversies surrounding traumatic and repressed memories are so intense, they have been 

referred to as the “memory wars.”  McNally has persuasively documented that memories of 
trauma are seldom, if ever, truly forgotten.  Rather, as documented in McNally's review on 
memory research, trauma is remembered all too well.  R.J. McNally (2003), Remembering 
trauma, Cambridge, MA: The Belknap Press of Harvard University Press; also, R.J. McNally 
(2004), The science and folklore of traumatic amnesia, Clinical Psychology: Science and 
Practice, 11, 29-33;  



 

Declaration of Dr. Gerald Rosen - 11 

In re Fugle  

  

 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

  

 

provided this guidance: “At this point it is impossible, without other corroborative 

evidence, to distinguish a true memory from a false one.” 

18. Accompanying controversies that surround recovered memories is the 

phenomenon of "retractors" (i.e. individuals who repudiate recovered memories of 

childhood abuse),22 and multi-million dollar judgements against therapists who 

employed recovered memory therapies and fostered the reporting of false 

memories.23 

19. I understand the present case involves an individual who claims to have 

experienced brutal sexual abuse over a period of years, for which he had absolutely 

no recall, and later recovered memories in part based on the content of nightmares, 

after which he presented with the symptoms of posttraumatic stress disorder.  

Treating professionals accepted this individual's reporting and worked with his 

presenting problems in a manner consistent with their role as therapist. Then, at trial, 

these treating professionals instructed the trier of fact that the patient's symptoms 

corroborated the occurrence of the recalled abuse. Unfortunately, their drawing this 

conclusion was purely speculative, rested on the logical fallacy of affirming the 

consequent, and did not consider the various paths by which pseudo-PTSD can 

 
22 H. I. Lief & J. Fetkewicz (1995), Retractors of false memories: The evolution of pseudo-

memories, Journal of Psychiatry and Law, 23, 411-435. Also, J. de Rivera (2000),, 
Understanding persons who repudiate memories recovered in therapy, Professional Psychology: 
Research and Practice, 31, 378-386. 

23 A. Lipton (1999), Recovered memories in the courts. In S. Taub (Ed.), Recovered memories 
of child sexual abuse: Psychological, social, and legal perspectives on a contemporary mental 
health controversy, Springfield, Il: Charles C. Thomas Publisher. 
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present. I further understand that a physician testified that otherwise undiagnosed 

physical problems were explained by the patient's diagnosis of PTSD which then 

corroborated the veracity of recalled events. This physician's testimony only served 

to increase the level of unfounded extrapolations offered by health care providers. 

20. As a psychologist with over forty years of experience, including decades of 

work as a forensic psychologist in cases where the mental condition of the party was 

at issue, I can confidently state that any trier of fact would require an awareness and 

understanding of matters reviewed in this declaration if they were tasked with 

judging issues related to trauma, the etiology of PTSD, recovered memories, and/or 

the multiple paths by which individuals can present with psychiatric disorder. 

Certainly this is the type of information I have provided to triers of fact (including 

juries and judges) in past cases.   

21. Presenting a therapists’ diagnostic impressions – in the absence of an 

independent forensic psychological evaluation and objective testing to test rival 

hypotheses and/or in the absence of instructions regarding the limits of data upon 

which therapists rely– would constitute a disservice to the trier of fact. To summarize 

from previous points in this declaration: A competent and reliable forensic 

assessment of an alleged psychiatric disorder, including PTSD, requires: (a) a 

thorough evaluation of all presenting problem(s); (b) an assessment of the 

individual's beliefs as to what caused the alleged problems; (c) an exploration of all 

reasonable competing hypotheses; evaluation of treatment efforts to date; and (e) an 
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assessment of the individual's prognosis with recommendations for future 

treatment.24 

22. I hold the opinions I have expressed in this declaration to within a reasonable 

degree of psychological certainty. 

 

I hereby declare under penalty of perjury under the laws of the State of 

Washington, and specifically RCW 9A.72.085, that the foregoing statements are true 

and correct to the best of my knowledge. 

DATED this  21st day of August, 2019 

 

                 
                          

   Gerald M. Rosen, Ph.D. 

   Seattle, Washington 

 
24 See previous footnotes with reference to the Specialty Guidelines for Forensic 

Psychologists; the need for multi-method assessments; and differences between the roles of a 

therapist vs forensic expert. 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DIVISION TWO 

 
In Re Personal Restraint of: 
   
 
JOSEPH LEROY FUGLE  
 
   
 

  
COA No. __________________ 
(Pierce County No. 14-1-04016-6) 
 
DECLARATION OF  
DR. DANIEL REISBERG 
 

I, Daniel Reisberg, Ph.D., declare under penalty of perjury and in accordance 

with the laws of the State of Washington: 

1. I am over the age of eighteen years, am competent to testify, and have 

personal knowledge of the matters stated herein.  

2. I am trained as a scientist and hold a Ph.D. in Experimental Psychology from 

the University of Pennsylvania (1980).  

3. My field of study, research psychology, is the scientific arm of psychology. 

Using the generally accepted scientific method and standard tools of science, 

research psychology asks systematic questions about behavior, emotion, and 

cognition. The opinions I offer in this declaration are carefully rooted in scientific 

research. What I offer here, I believe to a reasonable degree of scientific certainty. 

4. From 1986 to 2019, I taught at Reed College in Portland, Oregon, and held an 
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endowed chair. My official title is now the Patricia and Clifford Lunneborg Professor 

of Psychology Emeritus, as I retired recently. In my time at Reed College, I worked 

in (and continue to work in) the area of cognitive psychology. 

5. Cognitive psychology is the scientific study of how people perceive the 

world, how they remember what they have perceived, and how they think about (and 

draw conclusions from) information they have gained. Within this domain, my own 

work has focused on the completeness and accuracy of human memory.  

6. Many of the details of my professional work are described in my CV, 

attached herein. My extensive professional activities (which continue) include my 

own research and writing about memory. This work demands that I maintain a 

current and complete knowledge of other researchers’ work in my field of study.  

7. I serve as the Associate Editor for the Journal of Applied Research in 

Memory & Cognition. In that role, I read and evaluate a broad range of scientific 

papers submitted for publication. I am primarily responsible for papers that describe 

research relevant to forensic issues. For those papers, I oversee the peer-review 

process and serve as “gate keeper” in deciding which of the submitted papers reach 

the quality standard that the journal, one of my field’s major publications, insists on. 

This activity obviously contributes to the breadth and currency of my knowledge. 

8. In addition to my academic and research pursuits, I have consulted 

extensively with attorneys and law enforcement on a range of topics involving 

memory, including both adult’s memory and children’s memory, and memory 
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reports from witnesses, victims and suspects. I have conducted memory-related 

trainings for the Detective Division of the Portland Police Bureau, the Oregon 

Paralegal Association, and other groups of investigators. I have given lectures to 

many criminal justice groups, including: the Judiciary Committees of the Oregon 

Legislature, the Oregon State Bar, the 2018 Sexual Assault Task Force of the Oregon 

Legislature, various chapters of the American Inns of Court, the Oregon Criminal 

Defense Lawyers Association, the Idaho Association of Criminal Defense Lawyers, 

the Multnomah County District Attorney’s Office, and the Washington State King 

County Prosecuting Attorney’s Office.  

9. I have been recognized as an expert and allowed to testify as to my scientific 

opinions on issues of memory in federal court and in state courts in Alaska, 

California, Colorado, Idaho, Illinois, Montana, Nevada, New Hampshire, Oregon, 

and Washington. I have also consulted on cases (in civil, criminal, and military 

courts) in other jurisdictions.  

10. In 2015, I was contacted by defendant Joseph Fugle’s trial lawyer, Wayne 

Fricke, and I agreed to serve as a consultant in the case; Mr. Fricke eventually 

decided to call me (and did call me) as an expert witness in the case. 

11. I know that the case against Mr. Fugle began when his stepson, M.G., at age 

18, claimed to have “recovered” a memory of being sexually abused for years by Mr. 

Fugle. M.G. claimed he was abused between the ages of 7 and 14. The prosecution’s 

theory, supported by M.G.’s counselors, was that the trauma allegedly suffered by 
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M.G. caused him to “suppress” or “repress” or “dissociate” all memory of the sexual 

abuse between ages 14 and 18.  

12. Mr. Fricke asked that I rely on my work as a memory researcher to assist in 

defending Mr. Fugle against these allegations. I was to help the finder of fact 

understand how memories function and what a science-based assessment of memory 

might involve.  

13. Mr. Fricke provided me with discovery on the case, including several witness 

interviews and some medical records pertaining to complainant M.G. I was not asked 

to prepare a written report, but I was interviewed (pre-trial) by the prosecutor. In 

preparing this declaration, I reviewed the transcript of that May 10, 2016 interview. 

14. In my interview, I explained that M.G.’s claims about having “recovered” a 

memory of repeated, traumatic sexual abuse were inconsistent with what we know 

about memory on the whole. I indicated that if the pattern M.G. reported was not 

working like a memory would, then it probably was not a memory. 5/10/16 RP18. I 

was concerned that it appeared M.G.’s memories may have been encouraged or 

maybe even motivated by events in his counseling process. 5/10/16 RP21. I was 

concerned that M.G.’s first alleged claim of memory of abuse, to his grandmother, 

was not recorded. 5/10/16 RP22. Consequently we would never know exactly how 

that conversation unfolded; I suggested, therefore, that there was a substantial danger 

that M.G’s grandmother played more of an active role in the emergence of M.G’s 

memories than her report suggests. 5/10/16 RP22. 
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15. I reported at the time that I believed the M.G.’s memories were (at best) 

unreliable and (more strongly) likely to be false memories – i.e., recollection of 

events that actually had never occurred. I had (and have) several reasons for this 

assertion. 5/10/16 RP34. First, and perhaps most important, M.G’s claim of the 

memories disappearing (i.e., his claim of having forgotten all about the events for a 

period of several years) is inconsistent with how memory behaves. My view of this 

point was (and is) rooted in scientific findings that show that events like the ones 

M.G. alleged are highly memorable, and so would, at a high level of probability, 

never have been forgotten in the first place.  

16. Second, M.G. said he “recovered” his memories in a dream, nightmare or 

flashback. However, research tells us that nightmares and flashbacks are an 

unreliable source of information about the past. Therefore, memories emerging from 

these influences cannot be counted as reliable. 

17. There was also uncertainty regarding the external influences M.G. had been 

exposed to (including his conversation with his grandmother) during the ‘emergence’ 

of this memory. This uncertainty opens the possibility that these influences may have 

led M.G. in a number of ways, and this possibility amplifies the concern about the 

reliability of M.G.’s report. Last, I reported that I had concerns about M.G.’s history 

of hypogonadism, a condition known to be associated with memory disorder. 5/10/16 

RP35. 
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18. My understanding is that the state’s main response to these concerns rested on 

the notion that M.G.’s memory had been hidden from view for four years through the 

mechanism of dissociative amnesia. When asked in the interview about this notion, 

however, I said that the concept of dissociative amnesia “is regarded with some 

substantial amount of skepticism by the scientific community.” 5/10/16 RP25. I 

flagged for the lawyers that for this reason, dissociative amnesia may not “pass a 

Frye test.” Id. I held (and hold) the same opinion regarding the related ideas that 

memories can be hidden from view through “repression” or “suppression.” I 

understood at the time that a party in Washington State would be precluded from 

offering opinions not accepted by the scientific community under the Frye test. 

19. I understand that in Washington State courts, under the Frye standard, expert 

witnesses may give opinion testimony where: (1) the scientific theory or principle 

upon which the evidence is based has gained general acceptance in the relevant 

scientific community of which it is a part; and (2) there are generally accepted 

methods of applying the theory or principle in a manner capable of producing 

reliable results.  

20. I do not recall Mr. Fugle’s defense counsel ever discussing with me the 

option of making a Frye challenge on behalf of Mr. Fugle. He did not ask me to 

testify in any Frye hearing.  

21. If Mr. Fugle’s defense counsel had asked me to testify in a Frye hearing on a 

motion to exclude expert witness opinion testimony on the claim that there is such a 
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thing as “repression,” “suppression,” or “dissociative amnesia,” I would have been 

willing to testify to keep these commonly-offered but highly contentious claims from 

reaching the jury. 

22. I pointed out that while some clinicians believe in the concept of 

“repression,” most scientific researchers take the opposite view. Researchers are 

(among other considerations) guided by the consistent finding that, when someone 

experiences trauma, “something painful, it tends to produce a stronger, clearer 

memory rather than amnesia.” Id. People remember traumatic events. 5/10/16 RP31. 

This pattern is, of course, exactly the opposite of what advocates of “repression” (or 

“dissociative amnesia”) assert, and this is a large part of the reason why I stated in 

the interview that dissociative amnesia is “straying into highly controversial 

territory… massively controversial.” 5/10/16 RP32. 

23. The scientific evidence in support of my view comes from many sources. 

Some studies, for example, have worked with children who, because of injury, 

needed to visit a hospital emergency department. These children do not “lose” the 

memory of these (often traumatic) visits; instead, they show memory for these visits 

even years afterward.1 Another source of evidence comes from children who have 

 
1 See, for example, Burgwyn-Bailes, E., Baker-Ward, L., Gordon, B. N., & Ornstein, P. A. (2001). 

Children’s memory for emergency medical treatment after one year: The impact of individual differences 
variables on recall and suggestibility. Applied Cognitive Psychology, 15, S25–S48; Peterson, C. (2010). 
“And I was very very crying”: Child self-descriptions of distress as predictors of recall. Applied Cognitive 
Psychology, 24, 909–924; Peterson, C. (2012). Children’s autobiographical memories across the years: 
Forensic implications of childhood amnesia and eyewitness memory for stressful events. Developmental 
Review, 32, 278–306; Peterson, C., & Warren, K. L. (2009). Injuries, emergency rooms, and children’s 

(footnote continued...) 
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gone through a medical treatment experience that is arguably sexually threatening. A 

voiding cystourethragram (VCUG) is a diagnostic procedure that involves (among 

other steps) medical professionals (masked and wearing heavy aprons, as a guard 

against radioactivity) shining lights on and manipulating a child’s genitals and 

injecting fluid (through a catheter) into the child’s urethra. The child is then asked, 

while surrounded by watching adults, to urinate onto a table (usually into a towel or 

cup). In some cases, this procedure has to be repeated for a single child. Various 

studies have asked whether children “lose” the memory of this traumatic experience 

and they do not. Children who are at least three years old at the time of the VCUG 

procedure reliably remember this experience.2 Studies like these led one prominent 

scholar to comment that “most children experiencing severe trauma report having 

difficulty not thinking about it, and often suffer from intrusive memories.” 3 Again, 

this is the opposite of what one might expect based on notions like repression. 

24. Other memory studies also confirm that traumatic experiences are well 

 
memory: Factors contributing to individual differences. In J. A. Quas & R. Fivush (Eds.), Emotion and 
memory in development: Biological, cognitive, and social considerations (pp. 60–85). New York: Oxford 
University Press. 

2 E.g., Baker-Ward, L., Ornstein, P. A., & Starnes, L. P. (2009). Children’s understanding and 
remembering of stressful experiences. In J. A. Quas, & R. Fivush (Eds.), Emotion and memory in 
development: Biological, cognitive, and social considerations (pp. 28–59). New York: Oxford University 
Press; Edelstein, R. S., Alexander, K. W., Goodman, G. S., & Newton, J. W. (2004). Emotion and 
eyewitness memory. In D. Reisberg & P. Hertel (Eds.), Memory and emotion (pp. 308–346). New York: 
Oxford University Press; Salmon, K., Price, M., & Pereira, J. K. (2002). Factors associated with young 
children’s long-term recall of an invasive medical procedure: A preliminary investigation. Developmental 
and Behavioral Pediatrics, 23, 347–352. 

3 Fivush, R. (2002). The development of autobiographical memory. In H. L. Westcott, G. M. Davies, & 
R. H. C. Bull (Eds.), Children’s testimony: A handbook of psychological research and forensic practice 
(pp. 55–68). New York: Wiley. 

(footnote continued...) 
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remembered (accurately, completely, and for many years). Some studies have 

focused on individuals who have been exposed to documented sexual or physical 

abuse. The evidence shows that these episodes were well-remembered. Indeed, one 

group of authors conclude from their evidence that “the greater the traumatic impact 

experienced, the more accurate the later memory.” 4  

25. In addition, the research community has scrutinized some of the published 

studies that are routinely cited as (allegedly) documenting the pattern of repression 

or dissociative amnesia. One such study, when examined, involved the “recovery” of 

a memory that was, in fact, almost certainly false – and hence not a “recovered 

memory” at all.5 Another such study, when examined, offers no compelling evidence 

that the “recovered” memories were lost for some time; hence there is no reason to 

believe this study involved the recovery of once-lost memories.6 It seems, then, that 

the scientific evidence allegedly showing repression is (at best) ambiguous and 

arguably flawed, while the scientific evidence showing the opposite of repression 

 
4 Goodman, G.S., Quas, J.A., Goldfarb, D., Gonzalves, L, & Gonzales, A. (2018). Trauma and long-

term memory for childhood events: Impact matters. Child Development Perspectives, 13, 3-9; Goldfarb, 
D., Goodman, G.S., Larson, R.P., Eisen, M.L. & Qin, J. 2018). Long-term memory in adults exposed to 
childhood violence: Remembering genital contact nearly 20 years later. Clinical Psychological Science, 7, 
381-396. 

5 Corwin, D., & Olafson, E. (1997). Videotaped discovery of a reportedly unrecallable memory of child 
sexual abuse: Comparison with a childhood interview videotaped 11 years before. Child Maltreatment, 2, 
91–112. For scrutiny, see Geis, G., & Loftus, E. F. (2009). Taus v. Loftus: Determining the legal ground 
rules for scholarly inquiry. Journal of Forensic Psychology Practice, 9, 147–162; Loftus, E. F., & Guyer, 
M. J. (2002a). Who abused Jane Doe?: The hazards of the single case study: Part I. Skeptical Inquirer, 26, 
24–32; Loftus, E. F., & Guyer, M. J. (2002b). Who abused Jane Doe?: Part 2. Skeptical Inquirer, 26, 37–
40, 44; Tavris, C. (2008). Whatever happened to “Jane Doe”? Skeptical Inquirer, 32, 28–30. 

6 Williams, L. M. (1994). Recall of childhood trauma: A prospective study of women’s memories of 
child sexual abuse. Journal of Consulting and Clinical Psychology, 62, 1167–1176; Williams, L. M. 
(1995). Recovered memories of abuse in women with documented child sexual victimization histories. 
Journal of Traumatic Stress, 8, 649–673. 
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(i.e., robust memories for traumatic events) is substantial. 

26. For the reasons just described, I reported that I thought it was “vanishingly 

unlikely” that post-traumatic stress disorder (PTSD) and the dissociative amnesia 

that M.G. was diagnosed with could explain what M.G. had described about his 

memories. 5/10/16 RP27. 

27. If M.G.’s reports are not actual memories, the question must be raised of 

what, instead, these reports involve. I noted in my interview that M.G.’s therapist 

Wendy Rawlings’s approach to treatment, called “guided visualization,” is 

something known for distorting memory and for creating false memories. 5/10/16 

RP39. “[F]unctionally, EMDR is a form of hypnosis.” 5/10/16 RP40. 

28. Defense counsel Mr. Fricke called me as a witness at trial and I testified about 

my knowledge of how memory works. RP768-861. I did not watch M.G., his family 

physician Dr. John Daniel, or his trauma therapist, Dr. Susan Poole, testify. Recently, 

Mr. Fugle’s post-conviction counsel provided me with trial testimony of all three of 

these witnesses, including their respective testimony about “repressed-recovered 

memories.” 

29.  At trial, I explained that clinical psychologists believe there exists a pattern 

which has been called repression, suppression, or dissociative amnesia. RP 789. This 

trio of notions involves different claims about the specific mechanisms involved, but 

the trio of proposals shares the claim that there exists some mechanism that can push 

a painful memory into the unconscious mind, so that the person has the memory but 
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is completely unaware of it, and that at some future point, the “repressed,” 

“suppressed,” or “dissociated” memory can be “recovered” or brought back into the 

conscious mind. RP 790. 

30. Consistent with what I said to the lawyers in my pretrial interview, I testified 

that this concept is “absolutely not” accepted within the scientific community. RP 

790-791.  

31. At trial (just as in the pre-trial interview), I explained that there is “a small 

mountain of evidence” that suggests that traumatic memories are lasting, not lost. RP 

791 (“It’s exactly the opposite of repression. Horrible, horrible things produce 

memories that you’re stuck with, whether you like it or not.”)  

32. I testified there is no general acceptance of what “repression” may be or what 

allegedly causes it. RP 795. Indeed, some who endorse notions like repression argue 

that this self-defense mechanism can be triggered by any painful event; other authors 

suggest that only painful memories involving sexual topics can be repressed; other 

authors suggest that only repeated painful events are repressed; and still others claim 

that only painful events involving some sort of betrayal (e.g., by a parent or 

caretaker) are repressed. It seems, then, that there is not general acceptance of claims 

even within the community of authors who assert that repression (or related 

mechanisms) exist. 

33. Across these differences, though, those who believe in “repression” (or the 

related ideas of suppression and dissociative amnesia) suggest that some mechanism 
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acts on memories that are painful or anxiety-provoking for the person who holds 

these memories. This mechanism is thought to defend and protect the person, by 

keeping these aversive memories out of the person’s conscious thoughts. Finally, a 

key shared notion of these hypotheses is that these memories remain in some hidden 

form, which is why they supposedly can in some circumstances be recovered. 

34. The idea is “only controversial in the sense that my mental health colleagues 

believe it’s real and anybody who’s looked carefully and scientifically at the 

evidence says it’s probably not real.” RP798. I testified that the idea that repressed 

memories exist is not generally accepted in the scientific community. RP824. Again, 

the scientific community maintains that painful or traumatic events are better 

remembered than other (non-traumatic) events. This consistent finding is in large 

part why I believe it is generally (albeit not universally) accepted that claims about 

repression misrepresent how memory actually functions. Note, therefore, both that 

claims endorsing the repression notion are not generally accepted, and also that 

claims rejecting the repression notion are generally accepted. 

35. On cross-examination, I reiterated that as far as we can tell, repression does 

not exist. RP843. I explained that the evidence that some clinicians rely on to say 

that repression does exist is, for lack of a better term, “lousy.” RP843. I was 

unequivocal about this in my testimony: “It’s not the case that one group of experts 

says one thing and one group of experts says the other thing. Instead, one group of 

experts has evidence on their side and the other group of experts just has their beliefs 
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with no evidence to go with it. So it’s not an even contest here.” RP 844; 852 

(“There is no compelling evidence in favor of repression. I mean, again, that contest 

between the scientist and the clinicians, it’s just not an even contest in any way.”) To 

the extent clinicians claim there is such a thing as repression, they are “overstepping 

their training.” RP 855. 

36. Now that I have reviewed the transcripts of their testimony, I believe that 

some of the opinions given by Dr. Daniel and Dr. Poole at trial – especially their 

opinions about “repression,” “suppression,” and “dissociation,” were opinions that 

lack general acceptance in the scientific community.  

37. I base this declaration on my knowledge as a scientifically trained research 

psychologist who specializes in cognitive psychology, with a focus on memory. In 

thinking about these issues, I have defined the relevant scientific community as the 

one that I belong to, namely research psychologists who use the scientific method to 

study cognition, including memory. I recognize that the broader community of 

psychologists includes clinicians who provide mental-health counseling and 

treatment to patients through various modalities. E.g. RP 577 (Dr. Poole testifying 

“I’m not a research psychologist. I’m a clinician.”) 

38. Dr. Poole testified at length about dissociative amnesia and repressed-

recovered memories but admitted that she is not a memory expert and does not 

testify about how memory works. RP 577 (“Correct. Clinician.”) Note, then, that Dr. 

Poole (by her own testimony) is not a member of the “relevant scientific community” 
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specified by the Frye rule. Clinicians like Dr. Poole may develop opinions about 

cognition, and even memory, but are unlikely to do so through the application of the 

scientific method, the way that research psychologists like myself would. 

39. I know that some non-researcher clinicians assert that “recovered memories” 

exist based on what they have seen in their counseling practice. I read that Dr. 

Poole’s opinions about memory processes were allegedly borne out of her clinical 

practice. RP 585 (Dr. Poole testifying: “[I]n all of my childhood trauma people, 

there’s a period of memories that come up over the course of time as certain new 

nightmares and flashbacks come back and that they’ve come in and present a new 

memory and another memory as they come up in time.”) Here I note, though, that 

Dr. Poole would generally have no access to the several pieces of evidence needed to 

confirm these claims. For example, her only evidence for the accuracy of these 

“memories” is the report of her “child trauma people,” and, with no way to confirm 

these reports, she has no way to assert that they actually are memories, much less 

memories that have been lost and then found again. Likewise, Dr. Poole is relying on 

the reports from her “child trauma people” that these “memories” were actually and 

fully lost from view for some period of time. Here I note, however, that research tells 

us that people routinely make errors about what they did or did not know at 

particular points in term, or what they were or were not aware of at particular points 



 
Declaration of Daniel Reisberg, PhD - 15 
In re Fugle  

  

 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

  

 

in time.7 Hence the issue that the memory was at some point “lost” is as unclear here 

as the issue of whether there is an actual memory of a genuine event. It is on these 

grounds that Dr. Poole’s claims do not approach the standard of proof required for 

assertions within the scientific community. 

40. Thus, Dr. Poole’s claims lack scientific merit. In addition, as already noted, 

her claims are inconsistent with claims about memory generally accepted in the 

scientific community. As a result, the claims offered by Dr. Poole would not satisfy 

the Frye requirement of general acceptance. In addition, the scientific community 

does not generally accept the idea that a “dissociative flashback” – including one that 

comes with feelings of “smells, sights, sounds,” – is a “playback” of a true memory. 

Dr. Poole’s testimony about flashbacks, therefore, would not satisfy the Frye 

requirement of general acceptance. 

41. The scientific community also does not generally accept as true the idea that 

fear and being threatened by an abuser cause memories to be “suppressed.” Dr. Poole 

testifying to the contrary would not satisfy the Frye requirement of general 

acceptance. 

42. The scientific community does not generally accept as true the idea that 

memories are “recovered” when the threat that allegedly caused suppression is taken 

 
7 Schooler, J. W. (1999). Discovered memories and the “delayed discovery doctrine”: A cognitive case 

based analysis. In S. Taub (Ed.), Recovered memories of child sexual abuse: Psychological, social, and 
legal perspectives on a contemporary mental health controversy (pp. 121–141). Springfield: Charles C. 
Thomas; Roese, N. J., & Vohs, K. D. (2012). Hindsight bias. Perspective on Psychological Science, 7, 
411–426. 
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away. Dr. Poole testifying to the contrary would not satisfy the Frye requirement of 

general acceptance. 

43. The existence of a DSM diagnosis of dissociative amnesia does not prove that 

the concept of “repressed-recovered memories” is real or generally accepted. 

Dissociative amnesia is about forgetting, not about remembering. It is important to 

note that none of the diagnostic criteria for this disorder reference memory recovery. 

As such, the diagnosis on its own does not support any claim that there is general 

acceptance for the alleged phenomenon of repressed and recovered memory. 

44. Turning to the specific testimony given at trial by M.G.’s family physician, 

Dr. Daniel, the doctor testified that: “Dissociative amnesia [is] a psychiatric 

condition where, due to extreme psychological trauma, the memory is suppressed, 

causes a disruption of the memory as well as their identity, and the awareness is 

lost.” RP 506. 

45. Here I note that Dr. Daniel is a medical doctor, not a researcher, much less a 

researcher specializing in memory. In any case, I believe that Dr. Daniel’s claim that 

“memory is suppressed,” was intended to mean that (a) the person is no longer aware 

that the memory exists, but (b) the memory does exist and is potentially recoverable. 

If that is his intended meaning, most research psychologists would say that the 

opposite of this is true. Again, the prevailing view is that trauma leads to long-lasting 

and intrusive memories, not “suppression.” There is no general acceptance of the 

idea that trauma causes a trauma victim the inability to access a formed memory. 



 
Declaration of Daniel Reisberg, PhD - 17 
In re Fugle  

  

 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

  

 

What Dr. Daniel testified to would not satisfy the Frye standard requirement of 

general acceptance. 

46. M.G.’s trauma therapist, Dr. Susan Poole, testified that “dissociative amnesia, 

and flashbacks” can be caused by childhood trauma. RP566. It is true that traumatic 

experiences can produce “flashbacks.” But, as already noted, a “flashback” cannot be 

understood as a simple “replay” of an original event.8 Those who study memory 

recognize that flashbacks are not “pure” memories.  

47. Instead, flashbacks contain a mix of memory (often combining elements from 

multiple episodes) along with some amount of anxiety-rooted fantasy about what 

might have happened, and some amount of anxiety-rooted fantasy about how things 

could have been even worse. The classic example is that of a war veteran who had a 

flashback of walking through the battlefield, surrounded by corpses, and, the 

flashback included the sensation that the corpses jump up and start yelling at.9 Again, 

there is no general acceptance in the scientific community for the idea that a 

“flashback” is proof that the individual lived through what they are reporting to be 

having a “flashback” of. 

48. Dr. Poole also testified that “a dissociative flashback is different from a 

regular memory, and a dissociative flashback would be one in which you actually 

 
8 McNally, R. J. (2003). Remembering trauma. Cambridge, MA: Belknap Press of Harvard University 

Press. 
9 McNally, R. (2003). Page 105-106. 
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feel like you were reliving the traumatic memory. So at that point in time, when 

you’re in the memory, you cease to be in the space that you are in and you’re 

reexperiencing the feelings, smells, sights, sounds of the trauma, for instance.” RP 

545. 

49. In contrast to many of Dr. Poole’s other claims, there is general acceptance 

for the idea that a “flashback” is the often-described pattern where an individual feels 

like they are reliving an earlier event. But there is no general acceptance for Dr. 

Poole’s assertion that a flashback is a special type of genuine memory. To the 

contrary, as already discussed, there is general acceptance that a “flashback” can not 

be reliably understood as “a playback.” 

50. Furthermore, an individual’s assertion that they experienced what to them felt 

like a “flashback,” does not in and of itself prove the existence of the event thought 

to have occurred in the past. People can feel as if they are reliving a traumatic event 

– even if there was no such event (as in the example of corpses leaping up and 

shouting at the soldier). In general, “flashbacks” can include the merging together of 

real elements with fictitious ones.  

51. Dr. Poole testified: “We commonly see, with trauma, some form of 

dissociative amnesia for certain memories.” RP546-47. If her claim here is that 

trauma causes “repression” or “suppression” of memories, there is no general 

acceptance of that idea. What she testified to would not meet the Frye requirement of 

general acceptance. 
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52. Dr. Poole’s assertion about amnesia is, however, ambiguous. On one side, she 

seems to be talking about repression – the notion that memories can be hidden and 

potentially then recovered. On the other side, she may be suggesting that trauma 

causes memories to be erased (and not just hidden) and so lost forever. On the latter 

point, there is, in fact, general acceptance for the idea that extreme trauma can 

interrupt the biological process of memory consolidation, with the result that the 

memory is never moved into enduring form. This means that some people who 

undergo extreme trauma never record the event into long-term storage. But, if there 

is no enduring memory established, then there is no possibility for “recovering” the 

memory at some later point in time (because there is nothing to recover).  

53. Notice, then, that the implication is the same on either of these interpretations 

of “amnesia.” If the claim is “repression,” the scientific evidence raises powerful 

questions about whether the proposed mechanism exists, and, if the mechanism does 

not exist, then there is no chance of memory recovery. Alternatively, if the claim is 

some sort of “erasure,” then the mechanism (the disruption of consolidation) is well-

documented, but here too there is no chance of memory recovery. 

54. Dr. Poole also testified that “dissociative amnesia is an inability to recollect 

parts of one’s memory.” RP 546-47. Dr. Poole added that it is “very common where, 

over time, different memories will come back in time.” Id. There are several 

problems here. As already alluded to, the “memories” that Dr. Poole observes in her 

professional work may not be actual memories (i.e., reflections of genuine past 
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events) at all. In addition, even if the reports are accurate, we might worry that they 

may be (what researchers sometimes call) “second-hand memories” – information 

gleaned from some other person or source, but now mistakenly claimed as first-hand 

recollection. 

55. I read that Dr. Poole testified that M.G. “began to have flashbacks and 

nightmares is the way in which that the memories returned.” RP 560-61. She testified 

this is something that can happen, based on her training and experience. Id. The 

mention that “memories returned” is an unjustified suggestion that flashbacks and 

nightmares can cause a true (and “repressed”) memory to be recovered. What she 

testified to would not satisfy the Frye standard requirement of general acceptance. 

56. Similarly, Dr. Poole claimed to the jury that fear can cause initial 

“repression”:  

[W]hen a child is being abused chronically over years and it’s happening in 
the home, there’s no opportunity for that child to -- if they feel like -- 
particularly if they’re being threatened, which was in the case of [M.G.], 
they’re being taught and coerced into being silent. So they don’t have any 
way -- in order to cope with that and go about their daily living, they kind of 
have to suppress that. So, you know, he was being terrified that if he told, that 
his -- he had been threatened that his mother would be killed. He had been 
threatened about the harm himself, and so it was -- what can happen is, as a 
coping mechanism, those memories get suppressed.  
RP 561 
 

57. There are multiple problems with this testimony. One, Dr. Poole appears to 

have accepted as true what M.G. told her: that he was abused for years, that he was 

threatened that he would be harmed, threatened his mother would be harmed. Two, 
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Dr. Poole went on to testify that the “recovery” of the memory comes about because 

the trauma victim is feeling safer. I know of no scientific basis for these assertions. 

What Dr. Poole testified to would not satisfy the Frye standard requirement of 

general acceptance. 

58. In my opinion, as a scientist who has studied memory for four decades, there 

was no “repression” and “recovery” here. As I indicated above, M.G.’s reports do 

not function as memories generally function, and so, on that basis, may not be 

genuine memories. If he had actually experienced these events, he would not have 

forgotten them. In the alternative, if the events were extremely traumatic, the 

processes of consolidation would have been disrupted; therefore, no memory record 

would have been established; therefore there would be no “memory” that potentially 

could be recovered; therefore no legitimate “recovery” would be possible. 

59.  In addition, other considerations (M.G.’s flashbacks, the conversations with 

his grandmother and perhaps with counselors) provide a plausible alternative view – 

that his reports are essentially memory illusions, memories for events that did not 

occur. More important, the various claims made by the treatment providers, aimed at 

bolstering M.G.’s claims, involve specific assertion after specific assertion that does 

not stand up to scientific scrutiny, and which would not satisfy the Frye standard. 

60. The prospect that M.G.’s reports were false memories (i.e., sincere 

recollection of events that actually never occurred) is well-grounded in scientific 

research, with studies showing that people can claim to remember large-scale, 
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elaborate, emotional, and detailed episodes that have no factual basis.10 In addition, 

as I testified at trial, “there is no one path that leads to false memories. You can get 

false memories because somebody suggested it to you. You can get false memories 

because it comes from a dream. You can get false memories because it comes from a 

flashback. Lots of evidence that suggests people can produce false memories as part 

of psychotherapy. If a therapist is convinced that someone might have been abused 

as a child and tries to work with the person to help them process those memories, 

that’s the jargon that’s often used by therapists. So lots of paths. It does not have to 

be deliberate planting from the outside.” RP 814. 

61. I read that Dr. Poole also testified that she thinks a “suppressed” memory 

would come back in the absence of a stressor.  

Q. Well, based on your training and experience, is there something that can 
cause them to suddenly come back?  
A. And that -- yes, there could be. Certainly, just the fact of being older and 
suddenly being -- perceiving being safer. The memories -- at some point, the 
subconscious realizes that it does not have to protect in the same way. There 
may have been an event or something that had that occur as well, but he did 
not report on what that triggering event was to me. 
RP 563. 
 

62. I know of no scientific justification for this. I understand that this is 

something Dr. Poole says she has observed in her subjective experience as a 

 
10 There are many examples, but for an especially clear case, see Shaw, J. & Porter, S. (2015). 
Constructing rich false memories of committing crime. Psychological Science, 26, 291-301. 
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therapist, but what she testified to certainly would not satisfy the Frye standard 

requirement of general acceptance.  

63. Dr. Poole’s testimony on this point does contain an element of truth, although 

her testimony misrepresents the scientifically established facts. It is true that all of us 

have memories that we cannot access. When a suitable hint or cue comes along, we 

do find the memory. This pattern is called “retrieval failure” to describe the time 

when we have a memory but cannot find it. The situation is akin to the everyday 

experience of losing your keys: You know the keys are somewhere in your house but 

you cannot find them. Later, some reminder comes into view, and so, perhaps, you 

recall that you were wearing your green jacket when you came home, and you then 

locate your keys in the jacket pocket.  

64. Retrieval failure is the result of the ordinary working of memory; it is not a 

defense mechanism, it is not associated with memories of any particular type, it is 

not specifically associated with the sort of painful memories that you might hope to 

protect yourself against.  

65. I know of no evidence to support Dr. Poole’s claim that retrieval failure is 

driven by motivation or self-protection. I know of no evidence that “recovery” from 

retrieval failure depends on a person feeling safe. Instead, retrieval failure is undone 

when the person finds some cue that leads them back to the target memory. In short: 

Dr. Poole made claims that lack any scientific basis. The claims that fear causes 
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suppression and that feeling safe causes recovery, are not generally accepted in the 

scientific community and would not satisfy the Frye standard. 

66. Scientific research also leads to deep skepticism about Dr. Poole’s 

implication that M.G.’s amnesia (from age 14 until 18) can be understood as retrieval 

failure. Retrieval failure is most likely if a person shifts their physical and mental 

context, so that they are no longer encountering cues or suggestions that might 

remind them of the target event. Retrieval failure is then lifted if someone returns to 

that physical and mental context, because then of course the person encounters 

relevant memory cues. In the instant case, my understanding is that M.G. continued 

to live with Mr. Fugle (the alleged abuser) both during the time of the alleged abuse 

and during the time when M.G. is alleged to have “suppressed” or “repressed” 

memory of the same abuse. Thus there was no departure from a context, and no 

return to a context. From the standpoint of how science defines and understands 

retrieval failure, therefore, this is not at all a setting in which retrieval failure is 

likely. Hence Dr. Poole’s claim of retrieval failure is not a plausible explanation. 

Any testimony, therefore, suggesting that M.G.’s memory loss involved a “problem 

with retrieval” is not generally accepted in the relevant scientific community. 

67. I read that Dr. Poole testified that the concept of “repressed-recovered” 

memories was the same as a DSM diagnosis of dissociative amnesia: 

Q. And is that also -- is that the same thing as dissociative amnesia?  
A. Yes. That's -- right. 
RP 563. 
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68. This is, I believe, a mischaracterization of the dissociative amnesia diagnosis. 

The diagnosis is about memory loss. Dissociative amnesia in the DSM says nothing 

about recovery of memories. Dr. Poole's assertions have no scientific grounding. 

69. Mr. Fugle's trial counsel, Mr. Fricke, did not discuss with me making a 

pretrial~ challenge to the admissibility of opinions on "repressed-recovered 

memories." If he had dorie so, I would have offered the same opinions as those set 

out above, including the fact that the concept of "repressed-recovered memories" is 

not generally accepted by the scientific community. I would have been prepared to 

so testify at a~ hearing. I remain available to so testify in court now. 

13. 70. I hold the opinions I have expressed in this declaration to a reasonable degree 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

of scientific certainty. 

I hereby declare under penalty of perjury under the laws of the State of 

Washington, and specifically RCW 9A.72.085, that the foregoing statements are true 

and correct to the best of my knowledge. 

DATED tlris4 day of September, 2019 , 
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Papers presented at meetings (continued):  
Kenchel, J. & Reisberg, D. Eyewitness confidence: Post-identification feedback affects 

both verbal and numerical expressions. Paper presented at the meetings of the 
NorthWest Cognition and Memory Association, Vancouver, BC, May 2016. 

Kenchel, J., Reisberg, D., & Dodson, C.S. “In your own words, how certain are you?” 
Post-identification feedback powerfully distorts verbal expressions of witness 
confidence. Paper presented at the meetings of the American Psychology-Law 
Society, Seattle, WA, March 2017. 

Reisberg, D. Invited discussant: Symposium on ‘Why memory matters: Errors (and 
solutions) in criminal investigations.’ Paper presented at the meetings of the American 
Psychology-Law Society, Memphis, TN, March 2018. 

 
 
 
Extramural activities / Community Service (partial list): 

Committee of Examiners for the Graduate Record Examination (GRE) Psychology 
Test, Educational Testing Service, 1992-1998. 

Director and organizer, Reed College’s Second Annual Conference on Music and the 
Liberal Arts: In the ear of the beholder – The psychology of music perception.  
(February, 2000). 

Presentation at the Multnomah Athletic Club as part of Reed College’s Luncheon 
Seminars: Eyewitness Testimony and the Fallibility of Memory: Implications 
for the Criminal Justice System. (March, 2000). 

Presentation for the Detective Division, Portland Bureau of Police:  Using the science 
of memory to improve police work.  (September, 2000). 

Presentation for the Reed College Board of Trustees:  The Fallibility of Memory.  
(October, 2000). 

Presentation for the Oregon State Bar, Continuing Legal Education (CLE) Program:  
The science of memory and eyewitness testimony.  (Portland, OR; October, 
2000). 

Presentation for the Multnomah County District Attorney’s Office, Continuing Legal 
Education (CLE) Program:  Expert witnesses on eyewitness memory.  
(Portland, OR; January, 2001). 

Member, Advisory Board for the City of Portland’s Bureau of Police Long-Term 
Training and Development Action Plan (2001 - 2002) 

Presentation for Reed College’s ‘Reed on the Road’ series: Eyewitness testimony and 
The Fallibility of Human Memory.  (San Francisco; March, 2002). 

Presentation for the annual meeting of the National Defender Investigator Association:  
Detecting false memories.  (Portland, OR; April, 2002). 

Presentation for the Federal Public Defender’s Office, Continuing Legal Education 
(CLE) Program:  Eyewitness identification:  When is it likely to be reliable, 
and when not?  (Portland, OR; May, 2003). 
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Extramural activities / Community Service (partial list; continued): 
Presentation for Metropolitan Public Defenders, Continuing Legal Education (CLE) 

Program:  Evaluating eyewitness identifications.  (Portland, OR; July, 2003). 
Two-part presentation for the Oregon Criminal Defense Lawyers Association Program 

(CLE).  Eyewitness identifications: How accurate are they? and False 
memories: Remembering things that never happened.  (Portland, OR; 
December 2003). 

Presentation for Congregation Neveh Shalom.  When and how should religious beliefs 
evolve? Possible lessons from the Tibetan Buddhists.  (Portland, OR, 
February, 2004.)  

Presentation for the American Inn of Court.  Questioning a witness: Scientific, legal 
and professional issues.  (Portland, OR, March, 2004.) 

Presentation for the Oregon Society for Clinical Hypnosis.  From the laboratory to the 
Dalai Lama: What do know about visualization skill?  (Portland, OR: 
February, 2006). 

Presentation for the Oregon Criminal Defense Lawyers Association, as part of their 
Juvenile Law Seminar: Allegations of Sexual Abuse (CLE).  (Newport, OR; 
April, 2006). 

Interview for Viewpoints, a nationally-syndicated weekly radio broadcast, highlighting 
current affairs, and featured on over 340 stations.  Eyewitness testimony: Can 
we trust it?  (March 2007; available as an mp3 download at  
 < www.mediatracks.com/vp0712 >.) 

Member, Advisory Panel for the American Psychological Association’s Board of 
Scientific Affairs, reviewing the National Standards for High School 
Psychology Curricula, July 2007.     

Two part presentation for the King County (WA) Prosecutor’s office (CLE).  
Scientific research on eyewitness memory:  Is it probative?  Is it prejudicial?  
Is it useful?  Part 1: Identification procedures; Part 2: Eyewitness narratives & 
the problem of false memories.  (Seattle, WA: September 2007). 

Presentation for the 12th Annual Insurance Fraud Conference, a year meeting 
sponsored by the insurance industry’s International Association of Special 
Investigation Units (IASIU).  Witness Interview Techniques.  (Portland, OR: 
October 2007). 

Two part presentation for Detective Division, Portland Bureau of Police, co-presented 
with Sergeant Wayne Svilar.  Can we use what we know about memory to 
improve interview procedures?   and   Improving identification procedures.  
(Portland, OR: October 2007).  
[This presentation was over-subscribed in advance, and, when given, was very 
well received.  Therefore, we offered an ‘encore’ performance in November 
2007.] 

Presentation for fraud investigators, SAIF corporation.  Interviewing witnesses: A 
scientific perspective.  (Salem, OR: October 2008). 
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Extramural activities / Community Service (partial list; continued): 
Presentation for Premium Auditors Training, SAIF corporation.  Detecting lies, and 

getting complete information: What can a scientific perspective tell us about 
interviewing?  (Salem, OR: October 2008). 

Presentation for the 29th annual meeting of the Oregon Paralegal Association.  What 
can you learn from witnesses; what can’t you learn?  (Bend, OR: October 
2008). 

Presentation for the Oregon Criminal Defense Lawyers Association, as part of their 
Juvenile Law Seminar: Working with younger children (CLE).  Interviewing 
young children: The view from the laboratory. (Newport, OR; April, 2009). 

Presentation for Premium Auditors Training, SAIF corporation.  Getting the best 
interview you can – Worries about honesty and memory accuracy.  (Kelso, 
WA: April, 2009). 

Presentation for “OTIS” – the “Old Timers Investigator Society” (a group of 
investigators working for attorneys).  Evaluating Witness I.D.’s.  (Portland, 
OR: June, 2009). 

Presentation for Metropolitan Public Defenders (CLE). Getting the best of, and the 
most from, witness narratives.  (Portland, OR: October 2009). 

Presentation for the National Association of Paralegals.  Preparing witnesses, learning 
from witnesses.  (Portland, OR: October 2009). 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):  Mastering 
& controlling the trial venue: A new perspective.  (Co-presented with Laura 
Graser; Portland OR: December 2010).  This presentation focused on the effects 
of pre-trial publicity, building on what we know about jurors’ memory and judgment 
processes.  How (and when) does pre-trial publicity influence a jury?  How effective 
are the standard “remedies” to pre-trial publicity’s impact? 

Interview on Oregon Public Radio’s Think Out Loud program: “Changing the Child 
Sex-Crime Law.”  Broadcast March 28, 2011. 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):  Using and 
choosing expert witnesses.  (Co-presented with Sara Snyder; Newport, OR: 
September 2011).   

Interview on Oregon Public Radio’s Think Out Loud program: “Memory and 
Eyewitness Evidence.”  Broadcast November 2, 2011. 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):  
Evaluating (and improving) eye-witness identifications.  (Portland, OR: 
December 2011).   

Invited testimony before a joint meeting of the House and Senate Judiciary 
Committees: The Science of Eyewitness I.D.’s. (Salem, OR: May 2012). 

Interview on KATU television news, re: “Witnesses can be wrong; task force to look 
at how.”  (Portland, OR: May 2012). 
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Extramural activities / Community Service (partial list; continued): 
Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Oregon’s 

new 2012 Interviewing Guidelines.  (Co-presented with Dr. Wendy Bourg and 
Lisa Maxfield; Newport, OR: April 2013). 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE):  Classen, 
Lawson and Eyewitness Law: The scientific evaluation of eyewitness 
identifications. (Bend, OR: June 2013). 

Presentation at the Center for Advanced Study in the Behavioral Sciences, Second 
Annual Behavioral Science Summit, on Creativity & Innovation.  (Palo Alto, 
CA: July 2013). 

Chair, External Evaluators Committee for the Psychology Department at Whitman 
College.  (Walla Walla, WA: September 2013). 

Presentation for Lewis & Clark Amnesty International Chapter: Wrongful Conviction: 
The Troy Davis Case.  (Portland, OR: April 2014). 

Presentation for the Oregon Criminal Defense Lawyers Association (CLE): Oregon’s 
New Protocol for Collecting Identification Evidence.  (Eugene, OR: January 
2015; also broadcast statewide as a “webinar”). 

Interview on WWL radio on “The Think Tank,” hosted by Garland Robinette, re: 
“People confess to crimes they didn’t actually commit.” (New Orleans, LA: 
February 2015). 

Interview on National Public Radio on “Philosophy Talk,” hosted by John Perry and 
Ken Taylor, re: “Your Lying Eyes: Memory, Perception, and Justice.”  
Recorded before a live audience October 2015; broadcast November 2015 
(and available online via iTunes and other podcast outlets). 

Presentation for the Oregon Innocence Project (CLE): The courts’ view of 
psychological science: The sequential lineup as a ‘case study’. (Portland, OR: 
February 2016).  

Two part presentation for the APA Division 42 Forensic Assessment Conference: 
Perception and memory in forensic settings: Current controversies, and also 
Detecting Liars: Separating science and pseudo-science. (Pasadena, CA: April 
2016). 

Presentation for the Idaho Association of Criminal Defense Lawyers: The scientific 
assessment of I.D. evidence: Moving beyond Manson. (Sun Valley, ID: March 
2017). 

Presentation for Metropolitan Public Defenders: Detecting Lies and Liars: Update on 
the State of the Art. (Hillsboro, OR: August 2017, and Portland, OR: October, 
2017). 

Invited testimony before the Oregon State Legislature’s Joint Interim Task Force on 
Testing of Sexual Assault Forensic Evidence Kits. (Salem, OR: June 2018). 

Appearance on the Netflix series, American Vandal, season 2; presented as “James 
Milbank, Professor of Psychology.” (September, 2018.) 
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Extramural activities / Community Service (partial list; continued): 

Appearance on KGW news, “Our memories are far from perfect: Expert explains the 
science of accurate memories.” [Background discussion for reporting on 
sexual assault accusation against Supreme Court nominee.] (October, 2018.) 

Presentation for the American Inn of Court.  Perception and memory: Strengths and 
weaknesses.  (Medford, OR, May, 2019.) 

Consultant and expert witness in judicial proceedings.   
My courtroom testimony spans a range of issues, all focused on the scientific examination of 
how people perceive the world, remember what they have perceived, and think about what 
they remember.  (These are central concerns in cognitive psychology.) Specific topics for 
testimony have included the proper procedures for eliciting children’s memories; eyewitness 
identifications and also their narrative reports on crimes; earwitness identifications of 
someone’s voice; memory for conversations; the evaluation of confession evidence; and 
jurors’ memory for pretrial publicity.  I have been recognized as an expert (and allowed to 
testify) in Alaska, California, Colorado, Idaho, Illinois, Montana, Nevada, New Hampshire, 
Oregon, and Washington, and also in federal court.  I have also consulted on civil, criminal, 
administrative and military cases in many other jurisdictions. 

 
 

Professional activities (partial list): 
 
Service as Editor: 
 

  Applied Cognitive Psychology  (Editorial board, 2004-2010) 
  Cognitive Science  (Editorial board, 1990-1998)  
  Journal of General Psychology  (Consulting editor, 1984-2000)  
  Journal of Mental Imagery  (Associate Editor, 1988- 2009) 
  Memory & Cognition  (Consulting editor, 1993-1998) 
  Psychological Bulletin  (Associate Editor, 2000-2002) 
  Psychological Science  (Editorial Board, 1998- 2006) 
  Review of General Psychology  (Editorial Board, 2006-2011) 
  Emerging Trends in the Social & Behavioral Sciences: 

        Interdisciplinary Directions  (Consulting editor, 2012- ) 
  Journal of Applied Research in Memory & Cognition  (Associate Editor, 2015- ) 
  Philosophical Psychology  (Editorial Advisory Board, 1990- ) 
  The PsychReport  (Board of Scientific Advisors, 2013- 2017) 
  The Behavioral Scientist  (Appointed as Founding Columnist, 2017)  
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Professional activities (partial list, continued): 
 
Service as Reviewer (partial list): 
 

  Applied Cognitive Psychology   
  Behavioral and Brain Sciences  
  Cognition & Emotion    
  Cognitive Psychology    
  Current Directions in Psychological Science  
  Emotion 
  Experimental Neurology 
  European Journal of Cognitive Psychology 
  International Journal of Psychology 
  Journal of Applied Developmental Psychology 
  Journal of Experimental Child Psychology 
  Journal of Experimental Psychology:  General  
  Journal of Experimental Psychology:  Human Perception & Performance  
  Journal of Experimental Psychology:  Learning, Memory and Cognition  
  Journal of Memory and Language 
  Journal of Police and Criminal Psychology  
  Law and Human Behavior  
  Legal and Criminological Psychology 
  Memory 
  Memory & Cognition 
  Neurobiology of Learning & Memory 
  Perception & Psychophysics    
  Psychological Bulletin 
  Quarterly Journal of Experimental Psychology: Human Experimental Psychology 
   
 
Member or former member:

 American Psychological Association (Member, Division 3) 
   Elected Fellow of Division 3 in 1999 
  American Psychology-Law Society 
  Association for Psychological Science 
  Oregon Academy of Science 
  Psychonomic Society  
  Society for Applied Research in Memory and Cognition 
  Society for Philosophy and Psychology 
   Executive Committee, 1989-1992, 1996 - 1999 

 Western Psychological Association  
   Elected Fellow in 1995 
   Program Review Committee, 1999, 2000, 2003, 2004. 
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Addendum 1:  Community Service at Reed College: 
 

1987-8 Chair: Human Subjects Committee 
 Member: Technological Resources Committee 
    
1988-9 Chair: Division of Philosophy, Education, Religion and Psychology 
  Search Committee in Psychology 
  Technological Resources Committee 

  
 Member: Administration Committee 
  Human Subjects Committee 
 
1989-90 Chair: Human Subjects Committee 
 Member:  Committee on Academic Policy and Planning (CAPP)* 
  Judicial Review Committee 
   Search Committee in Linguistics 
   Committee on Alcohol and Drug Policy 
 
1990-91 (On sabbatical, Fall semester) 
 Member: Search Committee in Anthropology 
 
1991-92 Chair: Division of Philosophy, Education, Religion and Psychology 
 Member:  Committee on Academic Policy and Planning (CAPP)* 
  Search Committee in Psychology 
 
1992-93 Chair: CAPP Ad Hoc Subcommittee on Cognitive Science 
  Search Committee in Psychology 
 Member: Committee on Advancement and Tenure (CAT)* 
  Human Subjects Committee 
 
1993-94 (On leave, Fall semester; Vollum Sabbatical, Spring semester) 
 
1994-95 Member:    Committee on Academic Policy and Planning (CAPP)* 
  President’s Ad Hoc Committee to Review  

   Admissions & Recruiting  
  
 Chair: Search Committee in Psychology 
 
 
1995-96 Chair: Psychology Department 
  Search Committee in Psychology 
 
 Member: College Computing-Policy Committee 
  Off-campus Study Committee 

  

* Elected Committee. 
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Addendum 1 (continued):  Community Service at Reed College: 
 

1996-97 Chair: Psychology Department 
  Search Committee in Psychology 
 
 Member: College Computing-Policy Committee 

 
 
1997-98 Chair: Search Committee in Psychology 
 
 Member: Committee on Academic Policy and Planning (CAPP)* 
  Search Committee in Computer Science 

 
1998-99 Chair: Search Committee in Psychology (Developmental) 
  Committee on Academic Policy and Planning (CAPP)* 
  CAPP Subcommittee Investigating Class Size 
 
 Member: Search Committee in Computer Science 
 

 
1999-2000 [Half time because of sabbatical] 
 Chair: Search Committee in Psychology (Developmental & Clinical) 
 
2000-01 Member: Committee on Academic Policy and Planning (CAPP)* 
  Search Committee in Psychology (Behavioral Neuroscience) 
  Search Committee for Reed College President 
 
 
2001-02 [Half time because of leave] 
 Member: Search Committee for Reed College President 
 
2002-03 Chair: Department of Psychology 
  Paid Leave Award Committee 
 Member: Committee on Advancement and Tenure (CAT)* 
     [elected Faculty Secretary in the Spring term] 
  Search Committee in Political Science 
  Search Committee in Anthropology 
  
2003-04 Chair: Department of Psychology 
 Member: Committee on Academic Policy and Planning (CAPP)* 
  
2004-05 Member: Committee on Academic Policy and Planning (CAPP)* 
  CAPP Subcommittee on FTE planning 
 

  

* Elected Committee. 
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Addendum 1 (continued):  Community Service at Reed College: 
 

2005-06  [Half time because of sabbatical] 
 Member: CAPP Subcommittee on Thesis Loads 
  Search Committee in Psychology (Psychobiology) 
 
2006-07 Chair: Department of Psychology 
  Search Committee in Psychology (Clinical Psychology) 
 Member: Search Committee in Psychology (Psychobiology) 
  Paid Leave Awards Committee 
  Human-Subjects Research Committee 
 
2007-08 Chair: Search Committee in Psychology (Cognitive Psychology) 
 Member: Paid Leave Awards Committee 
 
2008-09 [Half time because of leave] 
 Member: Grievance Review Panel 
  
2009-10 Chair: Department of Psychology 
  Ad Hoc Committee on Advising 
  Search Committee in Psychology (Cognitive Neuroscience) 
 Member: Physical Plant Committee 
  
2010-11 Chair: Department of Psychology 
  Search Committee in Psychology (Cognitive Neuroscience) 
  Search Committee in Psychology (visiting position in Cognition) 
 Member: Physical Plant Committee 
  
2011-12 [Sabbatical year] 
  
2012-13 Chair: Department of Psychology 
  
2013-14 Chair: Department of Psychology 
  Sabbatical Fellowship Awards Committee 
 
2014-15 Member: Undergraduate Research Committee 
  Physical Plant Committee 
 
2015-16 [Half time because of leave] 
 Member: Grievance Review Panel 
  Safety Committee 
 
2016-17 Chair:  Sabbatical Fellowship Awards Committee 
 Member: Library Board 

  Search Committee in Psychology (visiting position in Developmental) 
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E-FILED
IN COUNTY CLERK'S OFFICE

PIERCE COUNTY, WASHINGTON

September 03 2015 9:51 AM

KEVIN STOCK
COUNTY CLERK

NO: 14-1-04016-6
2 

3 

4 

5 

6 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF PIERCE 

7 STATE OF WASHINGTON, ) 
) 
) 
) 
) 
) 
) 
) 
) 

s Plaintiff, NO. 14-1-04016-6 

DECLARATION OF 9 v. 
MARK B. WHITEHILL, Ph.D. 

10 JOSEPH LEROY FUGLE, 

11 Defendant. 

12 

13 

14 

15 

16 

l7 

18 

19 

20 

21 

22 

23 

24 

25 

I, Mark B. Whitehill, Ph.D., state as follows: 

l am over the age of eighteen and competent to be a witness herein. 

That the defense asked that I engage in a consultative review of materials relative 

to the case of State v. Fugle (Pierce County Cause No. 14-1-04016-6). Defendant Joseph 

Lee Fugle is charged in Pierce County Superior Court with Child Molestation in the First 

Degree, 2 counts of Rape of a Child in the First Degree, and Rape of a Child in the 

Second Degree. The alleged victim, M.G., is the defendant's stepson, now 20 (DOB: 07-

14-95). 

In the service of that request I examined the following documents: 

1. Amended Infom1ation (10-08-14) 

2. Declaration for Determination of Probable Cause (10-08-14) 

3. Defense Investigative Interviews of: 

a. Jeanette Ruth Jepson (06-15-15) 

DECLARATION OF MARK B. 
WHITEHILL, Ph.D. - l 

HESTER LAW GROUP, INC., P,S, 
1008 SOUTH YAKIMA AVENUE, SUITE 302 

TACOMA, WASHINGTON 98405 
(253) 272-2157 
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b, M.G. (06-15-15) 

c. Jana Lee Fugle (06-15-15) 

4. Police Investigative Reports (Pierce County Sheriffs Office No. 14-112-0495) 

5. Medical Records ofM.G (Franciscan Health System): 03-31-14 to 04-01-14 

Several aspects of these materials raise concern: 

I) M.G, claims that the abuse occurred when he was between the ages of7-14, 

yet he only "recalled" the abuse when he was 18 years of age ( early March 

2014). It is highly unusual for a teenager not to recall abuse that occurred in 

the mid-teen years; 

2) M.G. reported experiencing hallucinations, which speaks to the presence of a 

severe mental health condition that raises questions about his capacity to 

differentiate fact from fantasy. Indeed, during a hospital admission on 03-31-

14 following reported memory loss and seizures, he was administered Haldol 

(haloperidol) -- an antipsychotic -- subsequent to which he was described as 

being "much improved." 

3) Likewise, M.G.'s report of"amnesia," "confusion," and a medical diagnosis 

of "pseudo-seizures" raises questions about the reliability of his memories. 

4) The first "memories" ofM.G. experienced of the alleged sexual abuse 

occurred during nightmares, which is highly unusual for someone of his age, 

and may have been affected by the medication he was taking at that time 

(possibly morphine or Ativan), It is noteworthy that M.G. appears to have 

difficulty distinguishing between nightmares and actual memories; 

5) M.G. has reported seeing a host of counselors (i.e., Justin Stephener, Susan 

Poole, Dana Harding) who have helped him "figure out" that he was abused. It 

is important to determine how his counselors may have helped him "figure 
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WHITEHILL, Ph.D. - 2 
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out" and/or reinforced his recollection of sexual abuse by the defendant, either 

implicitly or explicitly; 

6) M.G. reported experiencing physical abuse by the defendant, as did the 

defendant's estranged wife (M.G. 'smother); anger at such abuse may result in 

exaggerated or falsified claims of other abusive conduct. 

7) Because this case began based on a nightmare of an incident allegedly 

occurring many years prior, without any contemporaneous memories of the 

alleged event, it is important to have access to all of the counseling records 

surrounding the disclosures to detennine whether they are truly memories or 

are based on falsely created recollections. 

I certify under penalty of perjury under the laws of the State of Washington that the 

foregoing is true and correct to the best of my knowledge and information. 

Signed at Lakewood, Washington this J day of September, 2015. 
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Licensed Psychologist 
Certified Sex Offender Treatment Provider 
Clinical & Forensic Psychology, Inc., P.S. 
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TACOMA, WASHINGTON 98405 
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON 
DIVISION TWO 

 
 

In re the Personal Restraint of: 
 
JOSEPH LEROY FUGLE 
 

                     
 

 

 
 
COA No.                                            
(Pierce County Cause No. 14-1-04016-6) 
 
DECLARATION OF  
MARK B. WHITEHILL, Ph.D. 

  
 

 I, MARK B. WHITEHILL, Ph.D., declare under penalty of perjury and in 

accordance with the laws of the State of Washington that: 

1. I am over 18 years of age and am competent to testify. I make the following 

declaration based upon my personal knowledge, information, and beliefs.    

2. I am a licensed psychologist in the State of Washington and have been so licensed 

since August 1987.  I have been  a Certified Sex Offender Treatment Provider ever 

since certification standards were promulgated in July 1991. I have also been 

licensed as a psychologist in the State of Alaska.   

3. My practice is nearly exclusively focused on issues at the interface of psychology 

and law, with a special emphasis on sexual abuse and trauma.  In that capacity, I 

have evaluated over 1200 criminal defendants and have testified on an estimated 

200 occasions in federal, state, municipal, and military courts, both here and 

abroad, on a variety of issues pertinent to the above-captioned case, including 

sexual dangerousness, allegations of child sexual abuse, and posttraumatic stress 

disorder.   I have conducted over 150 forensic investigations of child sexual abuse 
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that have arisen in the context of child custody, dependency, and criminal 

proceedings, and I have treated over 800 known sex offenders in treatment 

programs I developed in Washington, Alaska, and Wisconsin, including 12 so-

called “sexually violent predators” subject to the provisions of RCW 71.09.060.  As 

a clinician, I have treated over 300 survivors of sexual abuse. 

4. I previously submitted a declaration in this case dated September 2, 2015, in which 

I requested access to counseling/medical records of the complaining witness, M.G., 

the stepson of the defendant, now 24 (DOB: 07-14-95). At that time I also reviewed 

charging documents and defense investigative interviews of Jeanette Ruth Jepson 

(M.G.’s grandmother), Jana Lee Fugle (the defendant’s wife), and M.G. (all dated 

06-15-15).  I have since reviewed the aforementioned records of M.G. that were 

released under protective order.  

5. On 08-18-16, Defendant Fugle was found guilty by jury of Child Molestation in the 

First Degree, two counts of Rape of a Child in the First Degree, and Rape of a Child 

in the Second Degree.  Fugle’s post-conviction counsel, Mick Woynarowski, has 

provided me with additional information and has asked that I speak to issues 

concerning questionable information that was presented to the jury as well as 

information that trial counsel did not present in open court.  

6. In the service of this request, I have received the following new information.  

a. Declaration of Daniel Reisberg, Ph.D.: 09-19 

b. Declaration of Dr. Gerald Rosen: 08-21-19 

c. Letter to Judge Nelson by M.G. 07-25-16 

d. Trial testimony of Dr. Daniel Reisberg: 06-14-16 

e. Interview of Mikkel Van Netta by Ronald M. Bone: 02-17-15 

f. Interview of Kirk Van Netta by Mr. Bone: 02-11-15 
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g. Interview of Lyn Van Netta by Mr. Bone: 02-11-15 

h. Interview of Nina Pagay by Mr. Bone: 02-01-15 

i. Interview of Robert Pagay by Mr. Bone 01-31-15 

j. Interview of Dawn Pagay by Mr. Bone: 01-31-15 

k. Handwritten Statement of Jeanette Ruth Jepson: 04-22-14  

l. Spreadsheet developed by Mr. Woynarowski, “State v. Fugle – Witness 

Testimony about Trauma, PTSD, and Alleged Effects on M.G.”: Undated 

7. Issues. 

a. Testimony was presented at trial that M.G. was diagnosed with Post-

traumatic stress disorder (PTSD) and Dissociative amnesia; the latter diagnosis 

was invoked to explain how, after experiencing a “pseudo-seizure” in 

March 2014, M.G. suddenly recognized that he had been raped and 

molested by his stepfather over a seven-year period between the ages of 7 

and 14.  The presence of these putative “diagnoses” was in turn used to 

bolster the state’s theory that M.G. was abused by the defendant as alleged.  

  Opinion.  The diagnoses were conferred by clinicians seen by M.G., 

and were not the result of an independent Rule 35 examination (IME)  of the 

complainant.   Therapeutic bias in diagnostic assessment is well-established 

in the research literature in light of a clinician’s uncritical acceptance of the 

clients’ self-report and the focus on the subjective reality of the client.1  A 

proposed remedy, not sought by trial counsel, was to have had M.G. submit 

to an IME, which would include objective psychometric testing as well as an 

assessment of the possible presence of malingered or factitious symptoms.   

 
1 See Hugaboom, D. (2002). The different duties and responsibilities of clinical and forensic psychologists in legal proceedings. The 
Review. A Journal of Undergraduate Student Research, 5 27-31. 
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  Opinion. The diagnosis of PTSD does not indicate that a particular 

trauma caused the condition. In his declaration, Dr. Rosen accurately 

identified the logical fallacy that occurs when symptoms are claimed to 

reflect the presence of a particular stressor  (“affirming the consequence”).  

While it is true that PTSD is diagnosed primarily on the symptoms emerging 

from exposure to a traumatic event,2 many types of trauma have been 

implicated in the manifestation of PTSD symptoms.3,4   

  Noteworthy is evidence from the complainant’s mother, who identified 

other significant traumata in the life of the family during the time Fugle was 

in the home, including her being the recipient of domestic violence by Fugle 

(Unsworn Statement of Jana Lee Fugle, p. 7, lne. 7; p. 10, lns. 24-25), her own 

medical difficulties (“depression and oppression”; p.14, lns. 24-25), the loss 

of M.G.’s great-grandparents (p.13, lne. 7), Jana’s self-reported “nervous 

breakdown” (p. 13, lne. 9); and Fugle’s reported problematic management of 

the children -- including M.G. (”constantly badgering them, micromanaging 

them”; p. 16, lns. 4-5), and engaging in what appears to be physical abuse of 

them via use of the “Wisdom Maker” (p. 16, lne. 10). M.G. acknowledged 

that Fugle was “physically aggressive” towards him (Therapy Note of Dana 

Harding, Ph.D., 02-26-15), and Jana reported that M.G. was also exposed to 

Fugle’s physical abuse of his sister (Jana statement p. 17, lns. 7-10),  which 

reflects the well-documented trauma of vicarious traumatization.5,6  M.G.’s 

 
2 Author (2013). Diagnostic and Statistical Manual of Mental Disorders, Fifth Edition (DSM-5). New York: American Psychiatric 
Association.  
3 https://www.nimh.nih.gov/health/topics/post-traumatic-stress-disorder-ptsd/index.shtml 
4 https://www.mayoclinic.org/diseases-conditions/post-traumatic-stress-disorder/symptoms-causes/syc-20355967 
5 https://www.tendacademy.ca/resources/defining-vicarious-trauma-and-secondary-traumatic-stress 
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reported symptoms, if genuine, could be a result of exposure to these events, 

or to other heretofore undisclosed events not found in the record or 

presented at trial. 

  Opinion:  M.G.’s reported “recovery,” at age 18, of memories of having 

been repeatedly and severely sexually abused between the ages of 7 and 14 

is inconsistent with research on memory7,8 and depends on the discredited 

theory of “repression.”9,10,11 Dr. Reisberg’s recent declaration correctly 

identified how trial testimony by Dr. Poole about MG.’s “recovery” of 

“repressed memories” of years of sexual abuse fails to meet the Frye 

standard of general acceptance and should have been excluded.12 

  Opinion:  Review of M.G.’s medical records from multiple clinics at the 

University of Washington (2013 and early 2014 -- in advance of his report of  

sexual abuse) suggests the presence of a rival hypothesis that may explain 

M.G.’s symptomatic presentation: that of a factitious disorder13 in light of the 

 
6 Margolin, G. & Vickerman, K.A (2007) Post-traumatic stress in children and adolescents exposed to family violence: 1. Overview 
and issues.  Professional Psychology: Research and Practice, 38(6): 616-629. 
7 https://www.jimhopper.com/child-abuse/recovered-memories/ Dr. Hopper raises a number of points relevant to this case, including 1)  
There is strong evidence that people can sincerely believe they have recovered a memory or memories of abuse by a particular 
person, but actually be mistaken. 2) There is strong evidence that such memories have led to accusations about particular events 
that never happened and accusations of people who never committed such acts, and 3) One of the preventable causes of these 
tragedies is incompetence by therapists, who sometimes contribute to the creation of false memories and/or believe them without 
good reason. 
8 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3794469/. Collectively, studies suggest that adults and children with histories of 
child sexual abuse can have particularly accurate retention of traumatic childhood events and that child abuse does not necessarily 
lead to memory loss or extreme error. Moreover, basic memory processes in maltreatment victims do not appear to differ from 
those of non-maltreated controls.  
9 Hope, H.G. & Hudson, J.I. (1995) Can memories of childhood sexual abuse be repressed? Psychological Medicine, 25, 121-126. 
10 A summary of the literature can be found at https://www.psychologytoday.com/us/blog/open-gently/201504/we-dont-repress-painful-
childhood-memories 
11 Trial testimony of Daniel Reisberg, Ph.D., illustrated this point unambiguously: Counsel: “Is (repression) generally accepted in the 
scientific community?”  Witness: “Absolutely not.”  (Reisberg Testimony, p. 790, lns. 23-25). 
12 Reisberg declaration, p. 25, lns.9-10. 

13 A factitious disorder is a condition in which a person, without a malingering motive, acts as if they have an illness by 
deliberately producing, feigning, or exaggerating symptoms, purely to attain (for themselves or for another) a patient's role. 
https://en.wikipedia.org/wiki/Factitious_disorder 
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multiplicity of symptoms he reported14 and the general absence of objective 

medical findings in support of them.  Review of the notes of each of the 

mental health therapists seen by M.G.15 – who appeared to rely exclusively 

on M.G.’s self-report in the formulation of their assessment of his mental 

health condition – did not explore this hypothesis, and there is no evidence 

that they had access to and reviewed his medical records.  

 In fact, statements by multiple people with knowledge of M.G. offer 

support to this hypothesis. Neighbor Dawn Pagay asserted in interview that 

M.G.’s mother, Jana, believed M.G. was so compromised in his ability to 

walk that she purchased a walker for him; however, when his mother was 

not around, M.G. appeared to walk with without difficulty, an observation 

also witnessed by Dawn’s husband, Robert.   

 Another long-time neighbor, Lynn Van Netta, saw evidence that M.G. 

was exaggerating physical health complaints to garner attention from his 

mother, who he believed was spending more time with her husband, Mr. 

Fugle.  Lynn’s husband, Kirk, reported that he had counseled M.G. and had 

learned that M.G. was intent on breaking up his mother’s marriage to Fugle.  

The Van Nettas’ daughter, Mikkel, who often socialized with M.G., reported 

that he behaved normally, without physical limitations, until his mother 

was present; he would then act as if he were severely physically disabled.  

 
14 Among the many diagnoses proffered on 11-21-13 by examining physician Tal Gazitt, M.D., and on 12-13 13 by Mitzi Leah 
Murray, M.D. : 1) fibromyalgia and diffuse musculoskeletal discomfort along with chronic fatigue; 2) question of restless leg 
syndrome; 3) tachycardia, unexplained; 4) muscle weakness; 5) livedo reticularis; 6) history of eosinophilic esophagitis and 
gastroenteritis; 7) obstructive sleep apnea; 8) testosterone deficiency; 9 episodes of loss of consciousness ; 10) history of testicular 
torsion; and 11) chronic constipation with delayed stomach emptying. 
15 This includes Susan Poole, Ph.D., who saw him for 23 sessions between May and December 2014; Wendy Rawlings, M.S., 
LMHC, who saw him for five sessions between July and September 2014; and Justin Steffener, Psy.D., who saw him for 26 sessions 
between February and October 2015. 



 

Declaration of Mark B. Whitehill, Ph.D.- Page 7   Clinical & Forensic Psychology, Inc., P.S. 
3819 – 100th Street, Suite 6B 

Lakewood, Washington  98499-4477 
(253) 984-7686 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

  Opinion. Trial testimony by David Tauben, M.D., a board-certified 

physician in internal medicine and pain medicine, was used to bolster the 

state’s argument that complainant M.G. suffered PTSD as, he claimed, no 

medical diagnosis accounted for his multiplicity of reported physical 

symptoms. There is no evidence that Dr. Tauben considered factitious 

disorder as a rival hypothesis, and his claim that he diagnosed PTSD in M.G. 

on the basis of a four-item questionnaire16 falls below the standard of care to 

confer a psychiatric diagnosis, as no objective testing was conducted 

incorporating the validity scales necessary to rule out the presence of 

secondary gain for the display of psychiatric symptoms.17 Furthermore, that 

Dr. Tauben readily accepted that M.G.’s ostensive PTSD derived from 

“prolonged interval sexual abuse” reflects another example of the logical fallacy 

of “affirming the consequence.” 

  Opinion: In my 32 years of clinical practice, I have never encountered a 

fact pattern as unusual as reported here: the claim by an 18-year-old that he 

had no memory of seven years of sexual abuse; that the reported abuse was 

particularly severe and included anal rape; that the reported abuse occurred 

at a frequency as high as twice a week; that the reported abuse occurred 

during late childhood and early adolescence (at a time memory capabilities 

are well-developed); and that the reported abuse in its entirety was 

recollected following a pseudo-seizure.  

 
 

16 Taubin trial testimony: Counsel: “At this visit on July 3, 2014, did you diagnose (M.G.) with PTSD?” 
Witness: “Yes, I administered a four-question screener for PTSD. He was positive on that screen questionnaire indicating nightmares, 
avoidance, flashbacks, and disassociation which are the four cardinal symptoms associated with PTSD.”  
17 Secondary gain, a well-known phenomenon in mental health, may manifest itself in many ways, including the invention or 
exaggeration of symptoms for an ulterior purpose. https://www.ncbi.nlm.nih.gov/pubmed/10172109 
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8. Conclusion 

Trial counsel did not call me as a witness at Fugle’s 2016 trial, likely because he had 

decided, following a brief phone consultation with me, that I could not provide 

assistance beyond authoring a declaration in support of a motion to release M.G.’s 

medical records.  As noted, since that time I have reviewed a great deal of 

supplemental information about the case, including multiple witness statements, 

the trial testimony and declaration of Dr. Reisberg, and the declaration of Dr. 

Rosen.  An analysis of these data, along with the information shared with me by 

trial counsel, form the basis for the opinions contained herein, which I hold to a 

reasonable degree of psychological certainty. I am prepared to testify in court abort 

them and/or assist Fugle’s post-conviction counsel in preparing cross-examination 

of the state’s witnesses, as needed. 

 DATED and signed this 4 day of October, 2019, at Lakewood, Washington.  

    
       MARK B. WHITEHILL, Ph.D. 
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STATE V. FUGLE - WITNESS TESTIMONY ABOUT TRAUMA, PTSD, AND ALLEGED EFFECTS ON M.G.
RP WITNESS TESTIMONY

MG
ALLEGED VICTIM, he claimed sexual abuse between ages 7-14, "repressed" memory until age 18, 
when "recovered" in "flashback/nightmare" in March of 2014, then supposed amnesia-causing 
pseudo-seizure at start of April 2014,  gave trial testimony at age 20, June of 2016

137 MG testified his was diagnosed with "small fiber neuropathy and chronic fatigue" 

139
MG

March of 2014, "started getting a flashback of the abuse, and then I started seizing… I had my 
memory swap thing."

150 MG started seeing psychologist Dr. Susan Poole for "issues related to the sexual abuse" 
151 MG diagnosed with PTSD and seen by Dr. Poole for "PTSD and sexual abuse trauma"
152 MG had to drop out of high school because of his illness
152 MG cannot drive "because of [his] disabilities"

153
MG

continued to experience pseudoseizures that were "always paired with overwhelming flashbacks 
of the sexual abuse memories"

154
MG

after reporting this in Washington, then moving to Texas, saw another provider, non-testifying 
witness Dr. Dana Harding, "for the sexual abuse, PTSD, trauma"

157 MG suffered from pseudoseizures for "about a year and a half" after his hospitalization

157
MG

"during the seizure… all that I could do was the traumatic memory that was coming up."

158
MG "I still have that all-over body pain and weakness and stuff. I still have pretty significant PTSD, if 

that's counting in what you're looking for. And I still have the androphobia."

211
MG

"as a child, I filed away the sexual abuse memories so that I would be able to function and 
survive during the regular memories, and so I had dissociated the sexual abuse as a way to 
cope"

Jana Fugle MG's MOTHER, WIFE OF DEFENDANT JOE FUGLE

241
Jana Fugle

the pseudoseizures were alarming to his family: "he was on the floor, his arms and legs shaking, 
his head shaking, his eyes rolled back in his head. It was obvious he didn't have control over his 
body. He wasn't responsive."

241
Jana Fugle

after the first one, MG had other pseudoseizures; he had one after seeing "a picture of Joe" Fugle.

244
Jana Fugle

MG's amnesia is far-reaching. He didn't know people in the family and he didn't know anybody 
friend-wise.



245
Jana Fugle

MG started seeing Dr. Susan Poole, because MG's other therapist, Dr. Steffner, his "specialty is not 
sexual abuse."

246
Jana Fugle

Why did MG see Dr. Poole? "For the sexual abuse." And his diagnosis at the time was 
dissociative amnesia and PTSD.

247
Jana Fugle

Even at time of trial, MG sees non-testifying witness Dr. Dana Harding, who also specializes in 
trauma therapy like Dr. Poole.

268

Jana Fugle
MG's "health has not improved, maybe even gotten worse in some respects…  He requires a lot of 
help. The use of a shower chair. I have to help shower him and dry and dress him. His arms can't 
hold up that long. He uses a walker. He needs a wheelchair if -- for any kind of a big event or 
doctor appointment or anything like that."

278-79
Jana Fugle

MG no longer undergoing testing to find out what is causing some of his physical problems.

286
Jana Fugle

defense asking open-ended questions re: nightmares: "He's haunted by these memories every 
day."

296
Jana Fugle

defense asking open-ended questions: Jana testifies that Courtney has "secondary PTSD."
Grandma MG'S MATERNAL GRANDMOTHER

315 Grandma MG headed for Ivy League college, but then got sicker

317
Grandma

Doctors who treated MG never found a physical cause for his chronic fatigue and the weakness 
and pain. Prosecutor's next question: "At some point, did M tell you about the defendant, 
his stepfather, sexually abusing him?" "A: Yes." 

320
Grandma

When MG told her that he believed he had been sexually abused by Mr. Fugle, the grandmother 
said to she "felt very bad about it," was "very sorry about it," and told him "there's help out 
there."

325
Grandma

Grandmother tried to be supportive. Testified she observed MG "in the middle of a PTSD 
episode... curled-up" and shaking.

333

Grandma
Grandma, who had been a King County Sexual Assault Resource Center volunteer/employee for 
years, several times referred to her experience with "victims" and used this in answering questions 
about MG. e.g. 334-35 ("we never tell a victim they should report or should not report")

Dr. Joy Jones HOSPITAL PSYCHIATRIST 

427-33
Dr. Joy Jones

State presented her credentials as a psychiatrist, in some detail, and emphasized that her current 
role at the hospital is to evaluate and assess patients.

-



433 Dr. Joy Jones "PTSD is a disorder that occurs when somebody has experienced trauma."

434
Dr. Joy Jones symptoms may include anxiety, being hypervigilant, being jumpy, having difficulty sleeping, 

nightmares, flashbacks, avoiding things that remind them of trauma, incluidng a particular person

435
Dr. Joy Jones

other symptoms may include panic attacks, emotional dysregulation, depression, memory 
problems, including amnesia, "usually surrounding the traumatic event"

439-40
Dr. Joy Jones

Dr. Jones has diagnosed PTSD in hundreds of patients, including in the military when she served, 
and she's also treated patients for PTSD

443
Dr. Joy Jones

Evaluated MG on April 1, 2014, at the hospital, during the supposed pseudoseizure episode
449 Dr. Joy Jones MG presented with an altered mental state, maybe a pseudoseizure

450
Dr. Joy Jones

Pseudoseizure "It can look like a person is having a grand mal, like shaking, tremors, not being 
conscious"

452 Dr. Joy Jones MG told her he was "having amnesia" and "thought it might be related to medication"
452 Dr. Joy Jones MG told her "he remembered having trauma, having had trauma"

456
Dr. Joy Jones

assessed MG and described him as: 18 year old with a history of trauma. Likely has PTSD."

456
Dr. Joy Jones

Dr. Jones thought MG may be "somatizing," meaning, "turning [] emotion into a physical 
symptom."

458 Dr. Joy Jones people with PTSD may be missing chunks of memory

461
Dr. Joy Jones

Diagnosis was anxiety disorder (not otherwise specified), likely PTSD, and somatoform disorder as 
a "rule out"

463 Dr. Joy Jones Dr. Jones testified that sexual abuse is trauma that can lead to PTSD
483-84 Dr. Joy Jones A pseudoseizure may be a result of trauma from an earlier time.

490 Dr. John Daniel FAMILY PHYSICIAN

498
Dr. John Daniel

MG has fibromylagia, those who have it, present with muscle aches and body aches and fatigue, 
and the cause for it is not clearly identified as yet. 

501 Dr. John Daniel MG's pain had not improved
503 Dr. John Daniel February 2014, MG's pain had worsened

506

Dr. John Daniel
MG had been diagnosed with "a disorder called dissociative amnesia," which is "psychiatric 
condition where, due to extreme psychological trauma, the memory is suppressed, causes a 
disruption of the memory as well as their identity, and the awareness is lost"

507 Dr. John Daniel Dr. Daniel was told, by granfmother, that MG had been sexually abused years before.

I 

I I 



510
Dr. John Daniel

Dr. Daniel testified that MG "was seeing one Dr. Darby for the dissociative disorder and for 
possible PTSD… I think psychiatrist made that diagnosis"

513-14
Dr. John Daniel Dr. Daniel testified, with a reasonable degree of medical certainty, that people who have PTSD can 

exhibit "symptoms like [MG] was displaying, like chronic fatigue, the pain and weakness."
515 Dr. John Daniel Dr. Daniel himself did not make the dissociative amnesia and PTSD diagnoses

519
Dr. John Daniel When grandmother took MG to see Dr. Daniel, grandmother told nurse practitioner "that her 

grandson's memory has repressed this sexual abuse just like a former Miss America."

519
Dr. John Daniel Nurse practitioner notes also state that: "the patient started having hallucinations and confused 

memory about sexual abuse he suffered from his step-dad several weeks ago."
519 Dr. John Daniel MG never told Dr. Daniel himself that he was sexually abused
532 Dr. Susan Poole MG'S PSYCHOLOGIST, SAW CLIENT TO PROVIDE TRAUMA-THERAPY

536

Dr. Susan Poole
Dr. Poole works "with adolescents and adults, so one of my specialty areas is working with 
adolescents and young adults in particular, and then I specialize in working with abuse and 
trauma, post traumatic stress disorder, and mood disorder and anxiety disorder."

537 Dr. Susan Poole Dr. Poole is familiar with both PTSD and dissociative disorders.

539
Dr. Susan Poole

Dr. Poole does "comprehensive" work with trauma: "the many ways in which trauma affects not 
only the person's sense of self but also kind of their physiology, how it rewires, oftentimes, the 
brain, and how that all works and creates symptoms." 

541 Dr. Susan Poole In her practice, she has  treated patients for PTSD: "unfortunately, many times." 

I I 
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543-44

Dr. Susan Poole

Dr. Poole explaining the DSM diagnostic criteria for PTSD: "So, first of all is you have -- you have 
to have directly experienced or witnessed the event. You then have to have a number of what 
are called intrusion symptoms, and so those are things such as intrusive memories, flashbacks, 
nightmares, what are often intense distress or reactivity to triggers or reminders of events. And 
then there is also persistent avoidance of stimuli, so they -- people with PTSD typically will 
evidence some form of trying to avoid such triggers, which would make sense, or -- and/or 
reminders of people or places or things that remind them of the traumatic event. And then there 
is also -- next criteria is what are called negative alterations in cognitions and mood, cognitions 
being thoughts, related to the traumatic event. So that's where you often have -- one of the 
criteria is inability to remember important aspects of traumatic events. persistent what are called 
negative beliefs about oneself and the world. Distortions about how -- what types of -- what might 
have caused them or the consequences of the trauma on them. Negative emotional states. Just 
fear, horror depression. It affects people's interests and activities, and often a marked feeling of 
detachment from other people because they have trust issues and problems connecting. Then the 
last set of criteria is regarding arousal and reactivity with a traumatic event. So that is things like 
irritable and angry behavior, outbursts, hypervigilance, startle responses, problems with 
concentration, sleep disturbance, things like that.

545

Dr. Susan Poole

"Q. Can a dissociative disorder also be seen in conjunction with PTSD? A. Yes. So dissociative 
symptoms are part of some of the PTS criteria, so it can be listed as PTSD. In order to make both 
diagnoses, it has to do with the complexity and how much beyond the -- like he -- you can make 
both criteria, but yes."



545-46

Dr. Susan Poole

So, dissociative disorder -- dissociation is basically when -- it's a disturbance in -- normally, people -- 
we have an integrated sense of ourselves. We have an integrated sense in who we are, our 
memories, our sensations, our identity, all of those things. And dissociative disorders, we have a 
breakdown in that process. So people will have some type of incongruence between that 
experience. So typically, that might be seen -- for instance, an example would be a dissociative 
flashback in PTSD. So in that case, a dissociative flashback is different from a regular memory, and 
a dissociative flashback would be one in which you actually feel like you  were reliving the 
traumatic memory. So at that point in time, when you're in the memory, you cease to be in the 
space that you are in and you're reexperiencing the feelings, smells, sights, sounds of the trauma, 
for instance. So that would be an example of dissociative flashback. People have other forms of 
dissociation where they lose periods of time, days where they -- they're operating in their lives 
and then they completely forget periods of time.

546 Dr. Susan Poole people who have dissociative amnesia frequently have PTSD

546-47

Dr. Susan Poole

So dissociative amnesia is an inability to recollect parts of one's memory. So they can be entirely 
general for all memories. It can be specific. We commonly see, with trauma, some form of 
dissociative amnesia for certain memories. That's very common where, over time, different 
memories will come back in time, but it can be all the way to extreme of having no memories for 
periods of time. It can also be specific to certain types of relationships as well.

547

Dr. Susan Poole

with dissociative amnesia, you might not forget every -- like, you'll remember procedural 
memories. You'll remember maybe how to
drive your car or ride your bike or things you do to operate in life, but certain, like, 
autobiographical memories will be forgotten.
Q. And what are autobiographical memories? A. Memories, sorry, about one's self and one's life 
history.

547 Dr. Susan Poole Ex. 9, DSM 5 dissociative amnesia criteria introduced



548

Dr. Susan Poole

So, for dissociative amnesia, first of all, there has to be an inability to recall important 
autobiographical information, usually of a traumatic
or stressful nature that is inconsistent with ordinary forgetting. That's the first criteria. The second 
is the symptoms cause significant distress or impairment in social, occupational, or other areas of 
functioning. And the third criteria is that disturbance is not attributable to physiological effects of 
a substance, neurological, or other medical condition. And then it just, you know, gets into other, 
not that are explained by other disorders, so -- Q. Okay. Is that all of the criteria? A. That's all the 
criteria.

549 Dr. Susan Poole Each has to be met

549
Dr. Susan Poole

Dr. Poole treats adolescents, for child hood trauma, and childhood trauma can include sexual 
abuse. [Next question: "Dr. Poole, do you have a patient named [M.G.]?

551-52
Dr. Susan Poole Dr. Poole testifies M.G. came to see her "because he wanted to deal with the symptoms and 

struggle he was having after having been sexually abused by his stepfather Joe. "

552

Dr. Susan Poole

Dr. Poole testified what M.G. told her: "he reported to me is that, about seven weeks prior to 
seeing me, he had begun to recover suppressed memories that had come back in the form of 
flashbacks and nightmares of having been sexually abused, and that had occurred for a course of a 
couple of weeks. And then after a few weeks -- and he had reported that to several other people 
during that period of time. After a couple weeks of that, he developed seizures and he started to 
seize and when he was having a flashback, which resulted in emergency medical treatment which 
took him to the hospital. And he was given Ativan while in the hospital, which he's allergic to, 
and he got very confused and thought that Joe was coming to kidnap him at that point. And so, 
this went on for several hours in the hospital, and after having -- after he stabilized, that's when 
he realized he had developed dissociative amnesia for other memories in his life but he still had 
the memories of the traumatic events. And so at the time of coming in was about four weeks 
prior to that all occurring, and he was wanting to address all of that."

553
Dr. Susan Poole

Dr. Poole testified that M.G. described physical symptoms that he had been having: "he has pain, 
chronic pain, and chronic fatigue and shaking and pain sensitivity, and so he was also struggling 
with that as well."



553

Dr. Susan Poole

Dr. Poole testified in detail what M.G. said to her: "Q. Okay. Did he, at that initial session, tell 
you when the abuse occurred with his stepfather? A. Yes. So he reported that the abuse began 
when he was 7 years old. It began with first, with being forced to touch genitals and his genitals 
being touched, and then into finger penetration of his anus. It then progressed, at the age of 
about 8 to 9, with being forced to perform oral sex and receive oral sex, and then at the age of 
12 with -- with penis and anal penetration, and it went from the ages of 7 to 14."

553 Dr. Susan Poole "obviously he had dissociative amnesia"

554
Dr. Susan Poole

Dr. Poole diagnosed M.G. with PTSD and dissociative amnesia. Q. Did he, in your opinion, meet 
the criteria listed in the DSM for those diagnoses? A. Yes, uh-huh.

554
Dr. Susan Poole Dr. Poole testified that "vey commonly" will "someone who has PTSD and maybe related 

dissociative disorder, or not, exhibit symptoms like chronic pain, chronic fatigue?"
555 Dr. Susan Poole Dr. Poole testified she began a course of trauma therapy, individual therapy, for M.G. 
557 Dr. Susan Poole Ex. 10, typed treatment notes

558

Dr. Susan Poole

Dr. Poole testified that in therapy, she noted that M.G. was impacted by the sexual abuse (that 
the jury was supposed to be deciding the existence of): "he was struggling, also, with the 
ramifications of, you know, some of the physical impairments he was having as well as the 
emotional,"

558

Dr. Susan Poole

"traumatic memories are encoded in the brain differently than non-traumatic memories, and so 
what can happen is very subtle reminders, things like smells or sounds or a sensation -- it's very 
sensory -- or an emotion will trigger an intense flashback or memory, and some of those can be to 
the point of being dissociative."

558-59

Dr. Susan Poole

"So a part of therapy is helping someone learn how to both identify those triggers so that they can 
be aware of, you know, the process that's happening, as well as how does one ground themselves 
during that. And by grounding, we mean try and come back into the present and the here and now 
and recognize that they're safe and the memory is not what's really
occurring at this time.... So there was a lot of work that was done around that. And then, over the 
course of time, he began to talk, you know, increasingly more about some of the details, some of 
those memories."

559 Dr. Susan Poole M.G. covered some ofhte sexual abuse in treatment

I I 

I I 



560
Dr. Susan Poole

Dr. Poole testified she did not try to help him develop memories: "we have to be careful we do 
not want to help try to insert any type of memories that's not there. So the memories are never -- 
I never ask or try to pull and draw from memories."

560-61
Dr. Susan Poole

Prosecutor asked if M.G. reported how "they", "the memories of the sexual abuse," came to him, 
and Dr. Poole said: "I just know that he began to have flashbacks and nightmares is the way in 
which that the memories returned."

561
Dr. Susan Poole

Dr. Poole testified this is something that can happen, based on her training and experience.

561

Dr. Susan Poole

"when a child is being abused chronically over years and it's happening in the home, there's no 
opportunity for that child to -- if they feel like -- particularly if they're being threatened, which 
was in the case of M they're being taught and coerced into being silent. So they don't have 
any way -- in order to cope with that and go about their daily living, they kind of have to suppress 
that. So, you know, he was being terrified that if he told, that his -- he had been threatened that 
his mother would be killed. He had been threatened about the harm himself, and so it was -- what 
can happen is, as a coping mechanism, those memories get suppressed."

562

Dr. Susan Poole

Dr. Poole testified about how and why such a suppressed memory would come back: "Q. Well, 
based on your training and experience, is there something that can cause them to suddenly come 
back? A. And that -- yes, there could be. Certainly, just the fact of being older and suddenly being -- 
perceiving being safer. The memories -- at some point, the subconscious realizes that it does not 
have to protect in the same way. There may have been an event or something that had that occur 
as well, but he did not report on what that triggering event was to me."

562

Dr. Susan Poole
Dr. Poole testified that repressed memories are not forgotten memories. Q. Okay. Now, when that 
happens, again, in your training and experience, it's not that the memories are completely gone, 
right? A. Correct. Q. Because then -- A. No, they are not forgotten. It is a problem with retrieval."

563
Dr. Susan Poole

"Q. And is that also -- is that the same thing as dissociative amnesia? A. Yes. That's -- right."

563

Dr. Susan Poole
So in M s case, in your opinion, as a psycholgist and his psychologist, did he suffer 
dissociative amnesia twice? A. Yes. So basically, he would have had dissociative amnesia as a child 
where he was suppressing those memories so he can go about his daily life, and then had the 
second incident that occurred later after the hospitalization.

-

-



563 Dr. Susan Poole But the amnesia was to "other relationships and memories," not "the sexual abuse."
563 Dr. Susan Poole Dr. Poole saw MG over the few weeks up to trial, "for support during this time."

564
Dr. Susan Poole

In the pre-trial sessions, Dr. Poole "kind of reviewed his statuss and his symptoms… we talked 
about coping with the anxiety of being on the stand, and he was having an increase in, you know, 
flashbacks. He was being flooded with memories." 

564
Dr. Susan Poole Dr. Poole: "we talked about ways in which he can cope with the memories. I also suggested that 

he consider trying and gain more sense of control around the memories coming back."

565
Dr. Susan Poole

Dr. Poole "did ask him to go through the timeline," of the sexual abuse… "it was exactly the same… 
it all came from him."

565

Dr. Susan Poole

How did you address/treat the pseudoseizures: "So, for pseudoseizures, well, what are called non-
epileptic seizures, basically what that is is that's in the class of what are called conversion 
disorders. And so that is what are presented as seizures and when someone, you know, has 
them, they look as though they're having seizures but there's not epileptic activity occurring in 
the brain. So first of all, that has to be diagnosed separately with a neurologist first. But then, 
again, he -- it comes back to the same thing is it's being triggered by trauma memories, so it goes 
back to the same type of grounding skills that you do for the -- the flashbacks. So settling that all 
down also settles the seizures down. And in fact, that did decrease and actually disappeared, 
stopped occurring during the time in which he was in Texas, I believe."



566

Dr. Susan Poole

Q. Okay. All right. Are the things that M reported to you, that he was suffering from 
chronic fatigue, amnesia, chronic pain, dissociative amnesia, and flashbacks and things like that, 
in your training and experience, are those all consistent with what you have come to know can 
come from childhood trauma? A. Yes. I mean, childhood trauma affects all aspects of the self. It 
doesn't affect someone's identity. It affects their actual physiology. The thing about the child is 
the child is developing, and that means they have a developing brain and a developing body. And 
children's brains and bodies, and brains, in particular, are meant for taking in information and 
learning and adapting to that. It's very, what we call, have a lot of elasticity. When you have 
prolonged ongoing trauma occurring, that effects the development of the brain and the body, 
and so you see these really complex syndromes of pain syndrome and multiple -- I think at one 
point he had, I believe, a gallbladder removed. I've seen those -- gallbladder in particular, for 
some reason -- with several patients. So it affects not only how the brain develops but also that 
constant level of cortisol and stress levels in the body that develops in the body. So you see all 
of that hang together.

567-68
Dr. Susan Poole

It is important to know family history of the individual who may suffer from PTSD or tauma. In this 
family there is history of chronic fatigue, for mother and grandmother, and fibromylagia as well. 
That could be unrelated to PTSD.

569
Dr. Susan Poole

When asked if M.G.'s fatigue could also be related to sleep apnea, Dr. Poole answered: "Beyond 
my scope of practice to comment on the medical." "That would be for the medical doctor to 
diagnose that."

571
Dr. Susan Poole

In a 6/4/14 meeting, Dr. Poole noted that MG was "resistant to discussing specific memories."

572

Dr. Susan Poole

Q: And then was it your understanding he was getting more and more memories as he was 
working with you? He was not -- well, he predominantly -- I think he had the memories. He 
started talking about them more when he was working with me, but then I believe some 
memories came back in flashbacks, but predominantly I think he had them....  A. Um, yes, 
flashbacks. New flashbacks would come back."

573
Dr. Susan Poole

Some new memories was that "he was being triggered by people coming up behind him and being 
in certain positions."

577
Dr. Susan Poole

Dr. Poole admitted she is not a memory expert, "I'm a clinician… I'm not a research psychologist. 
I’m a clinician."

577 Dr. Susan Poole Q: you don't testify to how memory works, specifically, right? A. Correct. Clinician.
578 Dr. Susan Poole It is "common of all trauma people [to worry] whether they're going to be believed"

-



578
Dr. Susan Poole

Dr. Poole accepts what a patient says and bases her treatment on what the patient is telling her, 
so the relationship remains strong, and is trusting.

579
Dr. Susan Poole

It is "not necessarily" common to give a patient psychological testing for diagnosis, "some people 
do, but we also can just rely on a solid clinical interview… I rarely do them. Usually clinical 
interview is sufficient for the purpose of therapy."

580
Dr. Susan Poole

Dr. Poole said MMPI is "not commonly" used to diagnose PTSD or dissociative amnesia. "there's 
different, I suppose, scales on disassociation people can use," but she does not do that in her 
practice.

582-83

Dr. Susan Poole

REDIRECT: Q. The symptoms that M presented with, is it possible that any one symptom 
could be caused by something else other than PTSD? A. Well, it depends on the symptoms, I guess. 
Some -- I mean, some symptoms, for instance flashbacks, things like that would not make sense 
out of the context of PTSD. Q. Like the chronic fatigue could be something else?
A. That, yes, uh-huh. (Witness answers affirmatively.) Q. Okay. The pain could be something else? 
A. Right.

583

Dr. Susan Poole

Q. But when M s symptoms, taken as a constellation of symptoms, as a group, to include 
flashbacks, what does that point to for you? A. So if you look at the dissociative disorders as well 
as the -- particularly the non-epileptic seizures, that's also -- those often show an etiology or a root 
cause of trauma and the PTSD, so they hang together. Like I said, and then physiological, but that 
was for the other doctors to diagnose that part.

584

Dr. Susan Poole

Dr. Poole said it is "very common" that MG was in the beginning resistant to discussing details, 
because in treating trauma "you have to develop a sense of trust with the clinician that you're 
going to be safe in that space. So it often takes a period of time before they start to disclose more 
memories.

584

Dr. Susan Poole

Q. And is it unusual in your opinion that someone like in M s circumstance, what he 
described, wouldn't be able to say, you know, on this date, this happened, on this date, this 
happened, on this date, that happened? A. Correct. I mean, this wasn't one event. This occurred 
over a seven-year span of childhood, so many. 

585

Dr. Susan Poole

Dr. Poole has "a clinical context" of how memory works: "in all of my childhood trauma people, 
there's a period of memories that come up over the course of time as certain new nightmares and 
flashbacks come back and that they've come in and present a new memory and another memory 
as they come up in time."

-
-

-



586

Dr. Susan Poole

"there's research that shows that a good solid clinical interview is what's necessary for the
purposes of doing therapy. If I was doing an assessment, a forensic assessment, then I would need 
to do those evaluations, but in my role as a therapist, that's not necessary to do therapy.... A 
forensic assessment would be if, for instance, for, like, legal reasons, you would hire on an 
independent person who comes, a psychologist, who just assesses the person to make the 
diagnosis without a clinical therapeutic relationship with them, that led to a therapeutic 
relationship with them."

586
Dr. Susan Poole

Defense counsel also asked you, in your role, do have accept what patients are telling you as 
fact? A. Yes

587

Dr. Susan Poole

Q. Okay. In treating M , was everything that he -- he told you about, what he experienced, 
the symptoms, et cetera, consistent with what you would expect from someone who suffered 
childhood trauma based on  your experience and your training? A. Yes. Everything he said and 
his symptom presentation was all very consistent with treatment I've done with, you know, 
hundreds of other PTSD victims.

588
Dr. Susan Poole

Dr. Poole does not do EMDR, but MG was doing EMDR parallel to treatment with her, and MG said 
thought that between the EMDR and therapy with Dr. Poole, that some ofo the flashbacks and 
nightmares had slowed down and quieted.

623
Dr. Justin Steffner

GENERAL THERAPIST, BEFORE THE ALLEGATION OF SEXUAL ABUSE, ASSESSED MG WITH  
Pervasive Developmental Disorder Not Otherwise Specified, 

624 Dr. Justin Steffner PsyD and licensed psychologist
626 Dr. Justin Steffner does assessments and therapy

630
Dr. Justin Steffner

May 2013, MG's mother brought him in "and expressed a lot of challenges ofer the past several 
years medically, and then at the same time just social challenges, withdrawal, and extreme anxiety 
and depression"

630

Dr. Justin Steffner

the medical history and describing chronic fatigue and potential fibromyalgia and just a lot of 
difficulties in functioning with either of those, which weren't necessarily fully diagnosed yet. Just 
having a lot of symptoms and that, having the gallbladder removed, and since then, decline in 
academics, was a high achiever and to the extent of -- I believe it was fulfilling several quarters in -- 
in a month's time. So yeah, just very persistent in his academics, and so a lot of difficulties, though, 
academically being able to fulfill the last credits.

-



631

Dr. Justin Steffner

testing administered: full mental history. There was obsessive compulsive scale, the CY-BOCS; 
Behavioral Scales for Children, so the BASC. There was the ADOS. There was some D-KEFS, some 
selected subtests; and there was the Rorschach; and the MACI, so the Millon Adolescence Clinical 
Scales. Q. What are some of the things that you mentioned in
there? ADOS? A. ADOS. That is the autism spectrum, so the Autism Diagnostic Observation 
Schedule.

632

Dr. Justin Steffner

Diagnosis was PDD NOS, so Pervasive Developmental Disorder Not Otherwise Specified, and that is 
on spectrum of autism. And so that was from DSM-IV-TR, and so now everything is under one 
umbrella of autism. There was anxiety not otherwise specified. So those were the primary 
diagnoses.

633
Dr. Justin Steffner

MG "demonstrated some markings of being on the autism spectrum but he wasn't diagnosed as 
autistic, per se"

633
Dr. Justin Steffner Re: anxiety: was more around certain aspects of daily life that were coming up, and so it wasn't 

meaningful criteria for an extended period of time, but it would have heightened spikes

634

Dr. Justin Steffner
MG had problems with communication: "would intellectualize, so dismiss a lot of his emotional 
processing and come up with reasonable and logical reasons for things occurring, which 
oftentimes made it hard for him to relate to what he was experiencing at the time"

634
Dr. Justin Steffner

MG was experiencing grief: "Grief, yeah, over loss of not being able to complete school at what he  
thought was a reasonable time, loss of friendships and/or distance from, you know, peers over the 
past several years of -- of having medical issues."

636 Dr. Justin Steffner MG had a lot of difficulty initially just trusting me and trusting therapy process

637

Dr. Justin Steffner

the beginning of March of 2014, M started -- at least it was reported to me by M and 
his mother, Jana, that going through significant difficulties, and M  reported to me that -- 
was having difficulty sleeping and -- and having flashbacks of -- of when he was younger and 
that they were of a sexual nature but at the same time he was pretty hesitant about revealing to 
me anything specific... then... MG was hospitalized" and family sought out another therapist and 
trauma advocate

637
Dr. Justin Steffner

MG's mother "called and mentioned that he -- he had been having trouble sleeping, and then, 
and then when he came into session, he -- he -- I believe that he said that he was having 
flashbacks of when he was younger"

.1 .1 --- -



638

Dr. Justin Steffner

Q. Did he tell you flashbacks of what when he was younger?
A. Only that he -- he believed that he was sexually abused and -- but after trying to ask more about 
it, there wasn't anything else revealed and really hesitant to even bring that up. Q. Who was 
hesitant to bring that up? A. Oh, M  just felt really vulnerable and did not want to talk about 
it.

639 Dr. Justin Steffner MG later told Dr. Steffner that he was diagnosed with PTSD and dissociative amnesia

641
Dr. Justin Steffner MG still had "rigidities within thinking" and also received counseling for difficulties with 

interactions with his family; and "agitation and frustration about who he was supposed to be"
643 Dr. Justin Steffner Dr. Steffner did not suggest anything to MG about his sexual abuse memories

644
Dr. Justin Steffner

MG was frustrated that no one was able to come up with an explanation for his physical health 
issues

646 Dr. Justin Steffner trauma can cause anxiety

647

Dr. Justin Steffner
MG's physical problems were substantial. "He'd be really shaky coming in. He'd often need that 
initial part to just kind of settle into the seat. Even the seating arrangement was difficult for him. 
Sitting for a prolonged period of time, about an hour, was a challenge. Usually need just a cup of 
water or something to get going." He eventually got a walker.

649
Wendy Rawlings

EMDR THERAPIST, MG SAW HER AT RECOMMENDATION OF TRAUMA COUNSELOR DR. POOLE 
653 Wendy Rawlings certified in hypnotherapy and EMDR
654 Wendy Rawlings up to 40% of her caseload are "people there because of trauma"
655 Wendy Rawlings familiar with PTSD and symptoms
656 Wendy Rawlings EMDR is an approved treatment for PTSD

-



658-59

Wendy Rawlings

"The third -- the third to the seventh steps are actually the MDR, so they come up with something, 
a goal, usually together, that they want to clear. And a lot of times, I don't even know what the 
trauma is. It's all happening internally. And they come up with that goal. They feel in their body 
where it feels, and that's really important because the trauma is experienced in a physical way, 
not just in a mental way. And so they feel the trauma in their body. Then they follow my fingers, 
and the idea is they move their eyes from left to right, and that's really important. And we'll do 
this for a little while. And I tell my clients it's kind of like getting on a train. You're kind of 
watching the scenery go by. It's pretty effortless. You're not doing anything but just sitting and 
watching this scenery go by. That's what happens with traumatic memory, traumatic feelings. 
You're just kind of watching it go by. And then every once in a while, I say, "Stop.  Clear your mind. 
Tell me what you're thinking and feeling." They tell me, not what they are seeing the train but 
what they are thinking right then, what they are feeling. And then have them get back on until it's 
cleared. And we know it's cleared when I ask them to feel it, I'll say, "Okay. Now, on a one to ten 
scale, how disturbing or how hard or how intense is that feeling?" When that feeling goes from 
whatever it is until down to a one or a two and they are not -- they're not experiencing any 
negative emotion around it, then we know we're done with that particular one."

660
Wendy Rawlings

With EMDR, "the PTSD symptoms decrease considerably. Sometimes they completely resolve"
661 Wendy Rawlings EMDR is not hypnosis of hypnotherapy
662 Wendy Rawlings Rawlings saw MG as a patient from July 2014 to September 2014

663

Wendy Rawlings

MG "felt like he had PTSD trauma… was seeing another therapist… they agreed that they would 
refer… him over to me to work with the trauma. He alleged sexual abuse, and he had a lot of other 
health issues, physical issues, difficulty walking, et cetera. He had a -- he had a lot of 
hypersensitivity to -- to people and surroundings, high startle reflex, trouble sleeping. He didn't 
like to be left alone."

_ I ___ I ______________ _ 



663

Wendy Rawlings

"We talked about what he thought had happened with the abuse. He organized his memories 
into where they happened and that the bedrooms they happened in as the family moved. He 
also organized his reactions to them into what he called episodes and flashbacks. And episodes 
were just kind of where he went into what's called an abreaction where he -- if you were to see it 
from the outside in, you would see trembling and shaking. He stops talking. It almost looks a 
little like a seizure, but he's emotionally remembering something. Flashbacks were partial 
memories that he was having, that he was having, yeah, incomplete memories."

664
Wendy Rawlings MG said the abuse started with molestation, touching over clothing, and masturbation, and then 

progressed to digital peneteration and oral sex, and then anal sex as he became older."
664 Wendy Rawlings Rawlings did not lead MG

665
Wendy Rawlings

Physically, MG was "was extremely tired. He was using a walker or a wheelchair -- I can't 
remember which -- never under his own steam.

667-68

Wendy Rawlings

he had a high startle response, very afraid to be left alone, so in the -- in the beginning, as he got 
on the train, so to speak, and we were doing this, he had a really hard time moving through that. 
And so sometimes when that happens, it helps to have the client talk, so I just ask him to talk 
about his -- what he was feeling, not what he was thinking or any of the traumatic material, but 
just what he was feeling, and that kind of got him over the hump. As a side note, they've done a 
lot of research on trauma brain scans and things. Beth Van Der Kolk is the researcher that does a 
lot with brain scans. They have a look at brains that are fright, flight, and freeze, which are the 
three things we do when we're traumatized, and that the verbal area in the left brain when 
we're in trauma does not work. It's called Broca's area, and it doesn't work. And so sometimes if 
I can get my clients to start talking, it will kick their left brain in enough. And when we're doing 
this (indicating), we're moving from right brain to left brain, as the eyes move. They're stimulating -
- it's called bilateral stimulation, and you're moving from the right to the left brain. And so I 
thought, by kicking -- by having him talk, it woudl kick in that left brain a little bit, and it did. And 
he was able to start progressing through that fear, the feeling of fear that he had, and --- and then 
he connected, reconnected with hsi body. When he gets so fearful, he just kind of leaves. It's 
depersonalization or disassociation, so he just kind of leaves."

669 Wendy Rawlings three sessions of EMDR, also some cognitive behavioral therapy



669
Wendy Rawlings

In progress past his fear, Rawlings said MG came to believe "I have other people in my life. I have 
Jana. I have my grandmother. I have people that I can -- I can go to to help me. I'm not this stuck 
little kid."

671
Wendy Rawlings

Rawlings said she does not talk during the EMDR, except to say "We're almost done. Just stay with 
it."

671
Wendy Rawlings

She's "like a technician. You knokw, educated technician to kind of help them get in touch with 
where they need to be or where they want to be to heal." 

672 Wendy Rawlings She did not try to help MG develop memories or remember what happened.
674 Wendy Rawlings cross yes, some think EMDR is controversial… "It's a science versuse therapist issue."
674 Wendy Rawlings patient is not in a trance

675
Wendy Rawlings

AS MG recalled memories "he would shake. He would quit talking. He would put his head down. It 
would last for anywhere from 10 to 30 seconds."

Wendy Rawlings basically no other cross

676
Wendy Rawlings

Rawlings thinks EMDR will be validated: "I think using brain scans, the science will become settled 
on that, but we're kind of in the middle of that right now 

677 Wendy Rawlings EMDR around since 1989
677-78 Wendy Rawlings dissociation can be common with trauma, "it is one of the symptoms"

678
Wendy Rawlings

Rawlings said that 50% of her clients have had some dissociation, "Again, mine's anectodal, but it's 
very common."

697
Dr. David Tauben

MG'S PAIN MEDICINE MEDICAL DOCTOR, DECADES OF EXPERIENCE, Chief of the Division of Pain 
Medicine at the University of Washington. Clinical professor in the departments of medicine and 
anesthesia and pain medicine. 

697-704
Dr. David Tauben

Physician with 34 years of experience, highly credentialed, board certified in intrnal medicine. Also 
board certified in pain medicine. 

,_ ,_ 
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704

Dr. David Tauben

Familiar with PTSD and symptoms, testifies: "Post traumatic stress disorder had been originally 
described after wartime events where individuals experienced catastrophic loss of life threatening 
their integrity as a human being in general. It has been recognized that civilians also experience 
this. It dates back to the 1980s with Robert Endo and other research psychologists that with early 
life trauma, experiencing violence in the home, substance abuse addiction, sexual abuse, 
physical abuse of one's self or family member is also associated with significant poor health 
outcomes, and over the past five years in particular it has been increasingly recognized as a 
disorder that commonly presents in a chronic pain setting. Based on the developing brain, 
particularly in early life, and the impact of those traumas on a brain function, both its structure -- 
so the actual hardwiring
changes as well as its function. This is also associated with a number of other conditions. 
Traumatic brain injuries can produce these disorders as well. Traumatic brain injury is also part of 
a pain problems. It is a very important part of the practice of a best evidence based practice of 
pain medicine."

705

Dr. David Tauben

People with PTSD may manifest actual physical symptoms such as chronic pain: "Yes. In fact, we 
just completed a study of our own patients from, I believe it was 2014 to 2015. We asked our 
patients to complete a questionnaire before they come. We have embedded questions related 
to PTSD in the questionnaire. In that group, we identified over 35 percent of all patients 
presented in our clinic met the diagnosis for PTSD." [READS AS CAUSATION.]

706
Dr. David Tauben

MG was referred to the pain clinic "for evaluation of unexplained widespread pain, associated 
neurological and endocrinological difficulties"

707 Dr. David Tauben first seen in January 23, 2014

707
Dr. David Tauben a different doctor, "rheumatologist who had completed a series of exhaustive evaluations and was 

looking for some additional input as to the cause of his problems"



708-09

Dr. David Tauben

MG's complaints: "generalized body pain. He was 18 years old at the time. His  description was 
his muscles hurt, and he felt weak and fatigued. He indicated he felt weakness even as a much 
younger person. He recalled preschool. Over time, his weakness worsened. He fell behind his 
other peers. He made some efforts to increase his muscle mass. Then things worsened in 2011 
when he developed some gastrointestinal symptoms, worsening abdominal pain which led to a 
gallbladder removal at a young age, which was entirely normal at the time. His pain and 
weakness continued to progress. By October 2012, about a year and a half previously, he 
dropped out of high school, feeling too weak and too tired, unable to attend class, keep his 
focus. Although he only had six more courses, which he felt was very frustrating, he could no 
longer manage. Multiple workups, of course, to understand this. He saw Dr. Krick in Tacoma, the 
rheumatologist who did a workup, all of which was normal. He saw neurologist Dr. Ma -- M-a -- 
which failed to come up with an additional diagnosis. Dr. Kimmell, an endocrinologist, hormone 
expert. Some evidence that he had reduced testosterone level for his age. He was  placed on some 
supplements, but otherwise structural aspects were normal. He had seen a Dr. Urakawa -- U-r-a-k-
a-w-a -- in Puyallup. He was placed on a number of medications which did not lead to any 
improvement in his pain.

710

Dr. David Tauben

He went to University of Washington and saw a subspecialist, Dr. George Krick and Dr. Scott 
Polick, in November of 2013. A number of proposed diagnoses were made which led to further 
referrals, including a genetics referral, to exclude a condition called Ehlers-Danls, which was 
negative. He had some bone scans. He was treated on a number of additional medications, which 
failed to control the symptoms, and no abnormalities were found. He was seen by the physician 
who referred him to me after a workup that was quite extensive that includes not only  the 
rheumatologist but a bone specialist, which was again normal. All the other disorders were 
excluded, other than a somewhat reduced testosterone level. He had been on a whole host of 
medications that included morphine and other  opioids, as well as drugs that are associated with 
management of muscle pain including Lyrica, brand name, which is actually well advertised. 
People may have heard of that. It gave him some relief. Big description of his symptoms, which if 
you would like me to read through, I could. Bottom line is he had pain throughout every body 
part, which was quite intense. It produced tremendous interference with his activity. In fact, 
complete interference with all 



711

Dr. David Tauben

activity, complete interference with his enjoyment of life, complete interference with his ability 
to initiate and maintain sleep. He couldn't walk regularly. He reported on our initial intake a 
very high level of psychological distress. He felt significant side effects from the medications he 
was being provided for his pain, in particular the morphine. He had several falls. We also evaluated 
his compliance with treatment. We checked the Washington State Prescription Monitoring 
Program. He was completely compliant and showed no evidence of addiction, misuse or abuse of 
his prescriptions. We went through all the medications he had been on, his past history. We 
identified that he was living with his 14-year-old sister. His mother had recently separated from his 
father. He indicated, in fact, he couldn't complete school, as I mentioned. Didn't smoke or drink. 
He had a variety of other complaints that included depression, anxiety, difficulty sleeping, verbal 
disturbance, morning stiffness, lack of strength, pain in his legs when he walked, abdominal pain 
and tremor. We reviewed previous diagnostic studies, which were essentially normal from a 
neurological perspective.

712

Dr. David Tauben

His physical exam was remarkable for multiple muscle points that were unusually abnormally 
tender to press upon. He had variable but somewhat reduced muscle strength. We also found he 
had an abnormal beat to his muscles, very excessive response to a flick of his ankle where his foot 
would just go into a steady state of -- we call it clonus, the up and down motion, which was 
abnormal. That prompted us to expand the possibility of different disease states that might be 
contributing to his difficulties.

713

Dr. David Tauben

The doctor kept looking for a cause: "Being an internist, I keep drilling down. Excluded the fact he 
didn't have a low cortisol level, which can produce nausea and fatigue and weakness, and that was 
normal. Based on the abnormal reflex I described what we call clonus, we evaluated his spine to 
be certain he didn't have a lesion in the spine, disease of the spine that could represent a spinal 
cord injury. His spine was completely normal on the additional imaging. Based on the neurological 
finding and without the other identifiers to account for that, I subsequently sent him to an 
neurologist to finish off the workup, which was the last step to his neurological evaluation."

714
Dr. David Tauben

MG was working with Dr. Steffner. It was noted that "he couldn't read. He couldn't remember 
anything. He felt it wasn't fair, and came in with a wheeled walker because he was unable to 
even walk normally at that time."



715
Dr. David Tauben

"I was hoping we were done with the workup. I ruled out the possibility of a very rare tumor 
that lives on the adrenal glands that can lead to the abnormal pulse rate. That proved to be 
normal."

715

Dr. David Tauben

"We confirmed he was taking his medication as expected, as opiates can be misused. He was 
perfectly compliant with our drug testing. Then I wanted to have him see the original neurologist 
because of his specialty in movement disorders. Dr. Semma was added as well. At that point, I 
was still completing the complicated workup because it involved many specialists at different 
sites."

716

Dr. David Tauben

As of March 4, 2014, there was no diagnosis: "We had not discussed it. I was concerned about 
the degree of psychological distress. I wanted to complete the biomedical workup. That is very 
important as a pain physician that we don't blame people for things in their head. They get 
pretty upset when they think what is going on is in their brain, even though that is the 
experience of pain that is perceived. People don't like it when you say it is in your head because 
they feel so badly in their body. We do know the brain and body are remarkably well connected. 
In fact, tightly connected. The experience in the body and perception of the experiences in the 
brain have tight linkage. As a pain physician, we focus very much on what we call the 
biopsychosocial, which means the biology, the organic body, the social environment one lives in, 
and the psychological interaction between those two. I was wrapping up biomedical, but became 
more and more focused on the social and psychological aspects which was already engaged in 
some of those treatments. That was the purpose of the July visit was to now go forward with the 
next steps. By that point the workup -- the biomedical workup had been fully completed."

717

Dr. David Tauben

"The possibility that this may represent a small fiber neuropathy was raised. It was not felt to be 
likely enough to even pursue the workup with our neurologist as we went through the 
possibilities. In my view, that would not account for his pain problem or other fatigue. I have 
treated hundreds of people with small fiber neuropathy. From a pain perspective, that was not 
consistent. He had no additional recommendations; electrodiagnostic studies had been normal."

717

Dr. David Tauben
Then, on July 3, 2014: "Notably at that time, he identified additional history which he felt 
comfortable enough to report, that he had seven years of sexual abuse he had identified
back in March. He had not reported it."



718
Dr. David Tauben

MG told Dr. Tauben he had "disassociated amnesia, which is a characteristic of PTSD. He was 
recalling memories of sexual abuse from step dad. Mom was present. She stated, and I quote, 
"Still married but won't be for long."

718 Dr. David Tauben MG had not told Dr. Tauben earlier about this.

719

Dr. David Tauben

Q: At this visit on July 3, 2014, did you diagnose him with PTSD?
A: Yes, I administered a four question screener for PTSD. He was positive on that screen 
questionnaire indicating nightmares, avoidance, flashbacks, and disassociation which are the 
four cardinal symptoms associated with PTSD.

719

Dr. David Tauben

Q Where do those come from?
A They come from considerable research, largely out of the Department of Defense, which was 
attempting to integrate the PTSD diagnosis in the military and veterans population at the 
primary care level where one could administer these questions quickly. It correlates quite well 
with what is called a PCL, which is the much more extensive questionnaire that is administered 
by doctors in psychology and doctors of psychiatry. This is a tool for which primary care people, 
we pain medicine folks, administer as our screening evaluation. Q Is it related at all to the 
criteria set out in the DSM?
A Yes.
Q Are you familiar with the DSM?
A DSM-5, in fact, which identifies these and other criteria. There is a fairly consistent correlation 
of these four domains in the DSM-5.

720

Dr. David Tauben

Q The four-question screening you talked about, where did the information come from that there 
were nightmares and flashbacks and things like that?
A From the patient.
Q M described those to you?
A Yes.

721

Dr. David Tauben

OUTSIDE THE PRESENCE OF THE JURY Dr. Tauben testified that he diagnoses PTSD, and treats it, 
he diagnosed MG with PTSD based on what he said, "plus all the medical workup that had no 
other accounting for those symptoms," and that the "pain presentation [MG] presented to me 
with would ceratainly be fully accounted for that [PTSD]" AND THAT TO WITHIN A REASONABLE 
DEGREE OF MEDICAL CERTAINTY, on a more probable than not basis, the PTSD he diagnosed is the 
cause of the pain MG has been experiencing for all these years. DEFENSE COUNSEL HAD NO 
SPECIFIC OBJECTION TO MAKE TO THE COURT

_ I ___ I ______________ _ 

-



725

Dr. David Tauben

Q Doctor, what was your final diagnosis and impression for M G ?
A My note reads: Post traumatic stress disorder from prolonged interval sexual abuse. Physical 
symptoms generated by central nervous system sensitization consequent to abuse exposure. Q 
What does that mean, "physical symptoms generated by
central nervous system sensitization," what does that mean?
A Widespread muscle pain and his fatigue could be fully accounted for, in my judgment and 
experience, by the early life sexual abuse exposure.

725

Dr. David Tauben

Q What were you basing this diagnosis and impression on?
A DSM-5 diagnosis of post traumatic stress disorder, my intensive clinical experience working with 
people with this, and in association with chronic pain, his physical findings, the detailed history 
and his co-occurring conditions that included a label of fibromyalgia, possibly, without certainty, 
the abdominal pain symptoms which is a common syndrome, fatigue and widespread pain.

726

Dr. David Tauben

Q Did it include the fact so many other things had been ruled out from testing, et cetera? A That 
helped support that there was no other likely medical explanation  to account for his symptom 
complex. Q Is that what is known commonly as a differential
diagnosis?
A Differential diagnosis is when you go through the full list of all the things that could be causing 
the problem that are known. It also meets the term of what may be called a diagnosis by 
exclusion, you have excluded all the other conditions because it is a complicated diagnosis, 
involves lots of different domains of one's mind, body, spirit.

728

Dr. David Tauben

Q Is it unusual in your experience that what ultimately you diagnosed M with was not 
what you identified up front as the cause of his chronic pain and fatigue?
A It is not unusual…. The fact that such a high percentage of patients present with this diagnosis 
at our clinic is remarkable... It is regularly underrepresented. People don't put it in the record. I
mention it to the patients and they will often say -- they will often cry when they bring it up. They 
cry  because it is the first time anyone brought up such as important issue in their mind. Seems to 
be relief...

730
Dr. David Tauben

Dr. Tauben said they are "quite careful about not suggesting" anything to patients… "We just ask, 
has there ever been an overwhelming threat to your personal integrity."

731 Dr. David Tauben Dr. Tauben also testified that he has been trained and taought abour false memories.

-



731

Dr. David Tauben

Dr. Tauben: "about 20 years ago when there was a concern that people would be given
suggestions about what might have happened and there was a regression back into childhood 
which was often coached. A lot of clinical concern, many articles, many discussions among experts 
which I was a participant as a learner. Subsequent research and publications that have indicated 
that is much less likely."

731-34 Dr. David Tauben DISCUSSION OF NOTICE TO DEFENSE COUNSEL; AWAY FROM JURY
737 Dr. David Tauben MG would shake when Dr. Tauben saw him
737 Dr. David Tauben All of Dr. Tauben's testimony has been to a reasoanable degree of medical certainty.

737-38
Dr. David Tauben

All of Dr. Tauben's "finding of PTSD from prolonged sexual abuse comes from him," "That is 
correct." 

738-39 Dr. David Tauben When it came to this claim, Dr. Tauben accepted what MG had to say.
740 Dr. David Tauben EMDR is an approved treatment for PTSD

740
Dr. David Tauben

chronic pain can be associated with fibromyalgia, and there was a report of that condition in this 
family

742 Dr. David Tauben MG reported he had weakness in his body in preschool

742
Dr. David Tauben

When MG had his gallbladder removed, that did not alleviate his abdominal pain, "that was not 
abnormal. That was the wrong diagnosis."

744 Dr. David Tauben MG had sleep apnea which can lead to fatigue

745
Dr. David Tauben

MRI of the spine showed no spinal disease. And normal cortisol and adrenalin metabolite levels.

745

Dr. David Tauben

There was an EEG, "an abnormal diffused slowing of the background rhythm compatible with 
generalized encephalopathy.... A It means if there was an abnormality characterized by slow wave, 
it was presumed -- encephalopathy just means the brain isn't working normal... could be the effect 
of medications..."

747

Dr. David Tauben

Before the July 3, 2014 meeting, Dr. Tauban "had the clinical expectation" that there would be a 
PTSD finding…  because of his "The inkling that the present case is occurring with any
individual presenting with difficult to explain, widespread pain symptoms and fatigue at that age 
with a host of normal evaluations previously. As we discussed, about a third of the patients will 
have that in that presentation."

748
Dr. David Tauben

"My expectation was we were going to be able to move toward the diagnosis and confirm it at the 
July visit."

749 Dr. David Tauben Dr. Tauben testified he did not suggest this was going to happen to MG



749

Dr. David Tauben

The 4-question instrument: What were the questions? How many questions did you ask
him?
A The four questions. It is a written set. He was handed the document and read through it. That is 
how it is validated. Patients are not given my speech about it. They read the words and check off 
yes, no.Q Four questions?
A That is correct.

750
Dr. David Tauben

This happened during a 20-45 minute meeting, there was no discussion of the sexual abuse, and 
the 4-question test took "20 seconds."

753

Dr. David Tauben

Dr. Tauben explained why he did not diagnose fibromylagia: Q Why was your final diagnosis for 
M PTSD and not fibromyalgia?
A Because the fundamental condition that needed specific treatment is the PTSD. Symptoms of 
fibromyalgia are secondary symptoms to the presence of PTSD.

753
Dr. David Tauben

Dr. Tauben suspected PTSD, because "this is not an uncommon clinical presentation, and the time 
course that it may take to get to the bottom of things."

754

Dr. David Tauben

Dr. Tauben had high confidence in the PTSD diagnosis: Q When you learned from M that 
he had been sexually abused, did his symptoms that he had been describing to you then make 
sense?
A Then I administered the questionnaire to validate indeed my expectations were correct. At 
that point, it was quite clear. We had specific discussion about how the symptoms could, would, 
and in my view likely were the cause of what he reported to me that had occurred in his earlier 
life.

756 Dr. David Tauben Dr. Tauben did not ask MG if he experienced any trauma in preschool. 
758 Dr. David Tauben Dr. Tauben did not have history of MG experiencing pain in preschool

759
Dr. David Tauben

MG self-reported long-standing muscle pain and weakness, which he said started when he was in 
preschool… he did not feel fit as compared to his other peers… didn't say how things got worse, 
only that they did
[END]

-
-
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Most criminal defense attorneys
representing persons charged
with child sexual abuse have

confronted the lengthy statute of limi-
tations for these crimes.  Practitioners
have also been confronted with vic-
tims’ claims of “repressed memories”
of sexual abuse.

A recent ruling by Whatcom
County Superior Court Judge Steven
J. Mura may bring much needed help
in defending against these types of
cases.  While motions based on the
statute of limitations on sexual abuse
are rarely successful, “repressed
memory” cases are vulnerable to a
motion in limine as outlined below.

In August 1993, the plaintiffs, a
mother and daughter, filed suit in
Whatcom County Superior Court,
claiming that their father/grandfather
had sexually abused them. Mensch,
et. al. v. Pollard, et. al., Cause No. 93-
2-01427-5.  The plaintiff mother
claimed that she had been repeatedly
and brutally sexually abused from
shortly after birth in 1952 until age
nine, in 1961.  She further claims that
she “repressed” all  memories of sexu-
al abuse until she saw a TV program
about sexual abuse in spring 1991.

The plaintiff daughter likewise
claimed repeated sexual abuse from
age six months through four years at
the hands of the same defendant.  She
also claimed to have “repressed” all
memory of the events until she recov-
ered them in dreams while away at

boarding school.  Both plaintiffs claim
to have recovered their memories at
approximately the same time and in a
like manner.  Both claimed to have a
“knowing” feeling that they had been
sexually abused but no specific detail or
visual images.  The details developed
over time and, for the mother, solidified
after being sent to a clinic for survivors
of incest or sexual abuse.  This referral
was made without evaluation or psycho-
logical testing by an expert.

After several years of discovery,
our client, the defendant, made a
motion in limine requesting that the
trial court find that the concept of
“repressed memories” was not gener-
ally accepted in the scientific commu-
nity and, therefore, not admissible

under ER 702.
The evidentiary hearing on the

motion was held on August 26-27,
1998, before the Honorable Steven J.
Mura.  The first issue the trial court
dealt with was which evidence test to
apply: the venerable Frye test or the

federal Daubert test set forth by the
U.S. Supreme Court in 1993.  The
plaintiffs claimed that Frye only
applied to criminal cases and that, in a
civil case, the evidence should be
judged by the Daubert test.  The
defendant argued that the Frye test
should be applied.  Interestingly, our
appellate courts have not definitively
answered this question.

After the defendant’s review of
State v. Cauthron, 120 Wn.2d 879
(1993), Reese v. Stroh, 74 Wn.App. 550
(1994), State v. Gentry, 125 Wn.2d 570
(1995), State v. Smith, 130 Wn.2d 215
(1996), and State v. Copeland, 130
Wn.2d 244 (1996), the trial court
agreed that the appropriate standard to
use in analyzing the scientific concept
was the Frye test.  The trial court felt
that the Washington Supreme Court
had backed away from accepting the
Daubert test based on their criticism of
the Daubert test in State v. Copeland.

On the issue of repressed memory,
Dr. John Yuille, a memory research
expert from the University of British
Columbia, testified for the plaintiffs.
The defendant presented Dr.
Elizabeth Loftus, a memory research
expert from the University of
Washington, and Dr. Rex Frank, a
forensic and clinical psychologist from
San Antonio, Texas.

The concept of “repressed memo-
ries” posits that a person can suffer
repeated episodes of sexual abuse
over a period of many years and yet
have no memory of the sexual abuse.
Proponents of “repressed memories”
claim that the memories of sexual
abuse are banished to an inaccessible
part of the psyche as a protective
mechanism.  These “repressed memo-
ries” are somehow recalled by some
external stimuli or through various
quasi-therapeutic methods: truth
serum, focused imagery, hypnosis,
regression therapy, etc.  Pop psychol-
ogy books (e.g., The Courage to Heal)
advocate this concept of “repression.”

Of interest to litigation attorneys is
that the concept of “repressed memo-
ries” first appeared in a reported deci-
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Repressed Memory
Trial court finds “recovered memory”
testimony lacking in scientific reliability.
BY SVERRE O. STAURSET AND MICHAEL L. ADAMS



sion in the Washington case of Tyson
v. Tyson, 107 Wn.2d 72 (1986).  In
Tyson, the Washington Supreme
Court refused to apply the discovery
rule to “repressed memory” cases to
extend the statute of limitations.
Shortly after the Tyson decision, the
legislature overruled Tyson by extend-
ing the statute of limitations for
“repressed memory” cases and apply-
ing the discovery rule, not only to
knowledge of the abuse, but to a full
appreciation of the damage caused by
sexual abuse.  RCW 4.16.340.  In the
legislative findings, the legislature
found that repressed memories may
occur, though there was, and is, no
scientific evidence to support such a
finding.  It is interesting to note that
many jurisdictions throughout the
country have quoted from the reason-
ing of the Tyson decision when dealing
with their own statute of limitations in
“repressed memory” cases.

At the hearing, the plaintiffs argued
that the legislative findings amounted
to acceptance of the concept of
repressed memories as a matter of
law.  The trial judge ruled that admissi-
bility of scientific evidence was for the
court to decide, not the legislature.

The court found that it is generally
accepted in the relevant scientific
community that an individual may suf-
fer dissociative amnesia for singular,
unique traumatic events.  However,
the court found that it is not generally
accepted in the relevant scientific
community that a person can suffer
total, traumatic amnesia for numer-
ous, repeated instances of abuse
occurring over a period of years.  For
example, while a person could suffer
amnesia for a traumatic event like
storming the beach at Normandy, that
same person would not suffer traumat-
ic amnesia for every traumatic event
that occurred in World War II.

The court held that there simply
were not sufficient valid scientific
studies that could corroborate the
validity of total, traumatic amnesia for
long-term childhood sexual abuse.  In
fact, numerous psychological studies
indicated that over 70 years of
research has failed to demonstrate sci-
entific support for the concept of
“repressed memories.”  In addition,

numerous professional organizations
have issued statements urging
extreme caution when dealing with
allegations of “repressed memories.”
Trial courts from other jurisdictions
(California, Maryland and New
Hampshire) have similarly rejected
“repressed memories,” labeling the
concept “junk science.”

The defendant had asked the court
to exclude expert and lay witness testi-

mony, reasoning that if the concept
was not generally accepted, neither
expert nor lay witnesses should be
able to impart testimony based on
such an unreliable concept to a jury.
The court declined to exclude lay wit-
ness testimony deriving from
“repressed memories,” believing that
to do so would make the court a “gate-
keeper” on the issue of credibility.
Interestingly, however, the trial court
stated: “If this court were permitted by
existing law or the extension of exist-
ing law to the facts of this case to be a
gatekeeper with regard to the testimo-
ny of the lay witnesses, then the court
would conclude that such testimony
is, as a matter of law, unreliable until
such time as the relevant scientific
community through future scientific
testing can find that repressed memo-
ries of this nature are reliable.”

The trial court further noted that
there is currently great debate within
the psychological community as to
whether or not a “repressed memory”
that follows a claim of total, traumatic
amnesia of repeated, long-term events
of sexual abuse is reliable as to the
alleged core events.

The trial court also held that it is
not generally accepted within the rele-
vant scientific community that there is
any method or technique by which an
expert can testify that a memory is
accurate or inaccurate.

Lastly, the plaintiffs’ expert, Dr.
Yuille, evaluated both plaintiffs using
Statement Validity Analysis (SVA).

SVA employs a series of criteria to
determine if an allegation is credible.
SVA supposedly distinguishes
between the credibility of the allega-
tion and the credibility of the person
making the allegation.  SVA is appar-
ently used in inquisitorial jurisdictions
in Europe.

The trial court rejected SVA, not-
ing, first, that SVA is not generally
accepted in the relevant scientific

community as being a valid method by
which an expert could be entitled to
render an opinion as to the credibility
of a witness.  Second, the court noted
that the plaintiffs’ expert had previous-
ly testified that SVA is not scientifical-
ly valid or accepted within the relevant
scientific community.  Third, even if
SVA were generally accepted in the
scientific community, the court held
that such testimony would usurp the
function of the jury, rendering such
testimony inadmissible.  Fourth, the
factors employed by SVA are not
beyond common understanding of an
ordinary juror (i.e., demeanor, manner
while testifying, etc.).

Therefore, the court ordered that,
in plaintiffs’ case in chief, plaintiffs
were precluded from using expert wit-
nesses on the subject of “repressed
memories” because the concept of
“repressed memory” for long-term
childhood sexual abuse has not
gained general acceptance in the rele-
vant scientific community.

The defendants were represented
by WACDL member Sverre O.
Staurset and Michael L. Adams (Law
Offices of Sverre O. Staurset, P.S.) of
Tacoma.  The plaintiffs were repre-
sented by Todd C. Nichols (Cogdill
Nichols & Rein) of Everett.

The parties have agreed to take these
issues up on appeal prior to trial.    

Sverre O. Staurset and Michael L.
Adams are in private practice in
Tacoma. 
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The trial judge ruled that admissibility of
scientific evidence was for the court to
decide, not the legislature.
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