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I. INTRODUCTION: 

This case concerns removal of local conservation district 

supervisors by the Washington State Conservation Commission [WSCC] 1 

in violation of the state Constitution,2 the Administrative Procedures Act 

[APA]3 and the Open Public Meetings Act [OPMA].4 

II. 

A. 

B. 

ASSIGNMENTS OF ERROR: 

Assignment of Error #1: 

The trial court erred when it granted summary judgment by finding 

that removal of an elected supervisor (Mankamyer) does not 

violate the State Constitution, specifically article I, § 33 (Recall). 

Issues pertaining to Assignment of Error #1: 

Does RCW 89.08.2005 give the WSCC authority to remove elected 

district supervisors without a recall election? 

Answer: No. The WSCC is subject to the State Constitution's 

recall provision, Wash. Const. art. I,§ 33, which supersedes RCW 

89.08.200 in the case of elected supervisors. 

Assignment of Error #2: 

The trial court erred when it granted summary judgment by 

remanding the case back to the WSCC for a formal adjudication 

under the AP A. 

Issues pertaining to Assignment of Error #2: 

1 RCW 89.08.030 
2 Const. art. I § 3 (due process) and§ 33 (recall). 
3 Ch. 34.50 RCW. 
4 Ch. 42.30 RCW. 
5 Appendix A-1: RCW 89.08.200 
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1. ls remanding the case back to the WSCC impracticable, 

futile and unfair given Johnson's term already expired and 

Mankamyer's term expires in May 2020? Yes. 

2. Is remand to the WSCC for formal adjudication under the 

AP A the appropriate remedy for Mankamyer given he was 

elected and, as such, could only be removed via recall by 

district voters? No. 

Answer: Remanding the case back to the WSCC is impracticable, 

futile and unfair. Johnson's term has expired, and he has been 

replaced. Mankamyer's term expires in May 2020 and he was 

elected. As such, Mankamyer can only be removed via recall, not 

via a hearing before the WSCC. 

II. STATEMENT OF THE CASE: 

Johnson and Mankamyer are small farmers who served as 

Supervisors on the Thurston Conservation District (TCD).6 Conservation 

Districts are local municipal corporations 7 albeit governed by the 

Washington State Conservation Commission (WSCC).8 There are 45 

Conservation Districts in Washington.9 Every one of Washington's 39 

counties is represented by at least one conservation district. 10 

Each conservation district is an independent, non-regulatory local 

government entity governed by a local board of five supervisors, three 

6 CP 14; 28. See also TCD website https://www.thurstoncd.com/ last accessP.d l 0/1 /19. 
7 RCW 89.08.020 defines "District", or "conservation district" means a governmental 

subdivision of this state and a public body corporate and politic .... " See also CP 28; 
8 Ch. 89.08 RCW; AR [Administrative Record] 4. 
9 WSCC website "What are conservation districts?" https://scc.wa.gov/about­

conservation-districts/ last accessed 1 O/ I/ 19. 
io Id. 
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elected and two appointed by the WSCC. 11 Supervisors are elect",d nr 

appointed 12 and serve without compensation. 13 Johnson was appointed by 

the WSCC to a term beginning May 2016 and ending May 2019. 14 

Mankamyer was elected by "District electors" or "voters"15 for a term 

running May 2017 to May 2020. 16 

Johnson served as the TCD board chairman and Mankamycr 

served as the TCD board auditor. 17 They discovered questionable conduct 

by staff, including conflicts of interest, unauthorized expenses, sv eetlnart 

contracts and other irregularities 18 going back several years. 19 Tn,:y were 

whistleblowers determined to fulfill their fiduciary duties as public 

officials to taxpayers and bring needed accountability to the TCD. They 

said so publicly. 20 

11 RCW 89.08.160; RCW 89.08.210; RCW 89.08.220; AR 4. 
12 RCW 89.08.190 
13 RCW 89.08.200; Appendix A-1. 
14 AR4; CP 14, 22, 29. 
15 RCW 89.08.020 states: "District elector" or "voter" means a registered vott'r ,n fie 

county where the district is located who resides within the district boundaty o in he area 

affected by a petition." 
16 AR 4; CP 14, 22, 29. 
17 AR 993, 1441. 
18 See Appendix A-4: Johnson v. Washington State University (WSU) Energy, Thurston 

County Superior Court No. 18-2-00943-34 (Complaint and Order)]; AR 226-:? __;4. 
19 CP 52; AR 87-93; 1626-1652 [Letter from Attorney James Goche to WSCC Umir 

James Kropf re: Commission Staffs Investigation of Thurston Conservation Commission 

Board (5/31 /l 8)]; AR 1513-1520 [Letter from Attorney James Goche to WSCC re: 

Mankamyer/Johnson Case (I 1/12/18)]; AR 1602-1617. 
20 AR 317-321; 479-481; 1497-1498. 

Page 3 of 19 



As part of their investigation, Johnson made several public records 

requests to TCD and Washington State University [WSU Energy] for TCD 

staff emails. TCD contracts with WSU Energy to be the repository for 

TCD records. TCD and WSU did not comply. Johnson sued WSU21 and 

was awarded over $24,000 in attorney's fees and costs.22 Over 6,800 

records were produced, including an email from TCD's acting executive 

director [Sarah Moorhead] to WSU Energy staff not to comply with a 

lawfully issued subpoena.23 

The TCD acting executive director [Moorehead], current anc1 

former staff24 and allies25 retaliated against Johnson and Mankamycr by 

filing complaints with the WSCC26 insisting they be removed 

immediately.27 A recall petition was also filed with the Thurston County 

Auditor against both Johnson and Mankamyer.28 

21 See Appendix A-4: Johnson v. Washington State University (WSU) Energy, Thurston 

County Superior Court No. 18-2-00943-34 (Complaint and Order); AR 226-234. 
22 Id., AR 1450-1453; 
23 AR 1448-1449. 
24 AR 1085 et seq. [Witnesses interviewed by WSCC Staff in the development of the 

report]. 
25 AR 1216-1350; 1384-1385; 1393-1395 [Postcards and emails sent to WSCC staff 

demanding Johnson and Mankamyer be "fired"]. 
26 Staff, including TCD's acting executive director, also filed complaints with the State 

Human Rights Commission. AR 83-86; AR 207-304. 
27 RCW 89.08.200 states that "A supervisor may be removed by the state conservation 

commission upon notice and hearing, for neglect of duty or malfeasance in office, but for 

no other reason." RCW 89.08.200 does not distinguish between elected or appointed 

supervisors. See Appendix A-1 
28 AR 1654-1655; Appendix A-5: Request for Recall of Conservation District 

Commissioners Johnson and Mankamyer (7 /18/18). 
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WSCC staff issued a report on July 20, 2018 recommending they 

be removed.29 Johnson and Mankamyer responded on August 14, 2018 

contesting the charges.30 WSCC held a special meeting on August 29, 

2018 and voted to proceed with a public hearing under the OPMA rather 

than the APA.31 

Concerned with the nature of the hearing, Johnson and Mankarnyer 

petitioned WSCC via email on September 11, 2018 for an adjudicative 

proceeding per RCW 34.05.413(2). WSCC's Executive Director [Mark 

Clark] acknowledged the petition and responded on September 13, 2018 

citing RCW 89.08.20032 and stating: 

Pursuant to RCW 34.05.416, the WSCC has decided not to 

conduct an adjudicative proceeding under the 

Administrative Procedures Act (APA)33 

Executive Director Clark explained that the WSCC would hold an 

informal public hearing under the OPMA rather than a formal ad_jttdication 

under the AP A. WSCC' s hearing notice states: 

Outside of the submittal of the hearing briefs, there is no 

additional prehearing practice authorized. RCW 89.08 

does not grant the WSCC power to issue subpoenas or to 

authorize discovery, so no such procedures are permitted.34 

29 AR 1560-1601. 
30 AR 1602-1687. 
31 AR 1688-1690. 
32 Appendix A- I: RCW 89.08.200 
33 Appendix A-6: Letter from WSCC Clark to Newman (9/13/18); AR 1490-1491. 

34 Appendix A-7: Letter from WSCC Clark to Johnson (10/8/18); AR 1691-1692. 
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Consequently, Johnson and Mankamyer filed a petition for judicial 

review with Thurston County Superior Court on September 24, 2018 

seeking declaratory and injunctive relief for violation of 42 U.S.C. § 1983, 

the APA and OPMA.35 WSCC removed the case to the United States 

District Court on October 12, 2018. On March 29, 2019, the U:ii~ed States 

District Court granted, in part, Defendants' motion to summarily dismiss 

Plaintiffs' 42 U.S.C. § 1983 federal law claim and dismissed, without 

prejudice, Plaintiffs' state law claims.36 

In the interim between removal of the case to federal court and that 

court's decision, WSCC proceeded with a hearing on February 20, 2019 

under the OPMA over the objections of Johnson and Mankamyer.37 

WSCC initially contracted with the State Office of Administrarive 

Hearings [OAH] Chief Law Judge (Lorraine Lee) to preside over ,he 

case.38 Judge Lee withdrew39 after public records disclosed ex parle 

communications40 between WSCC's counsel (AAG Barney) and Judge 

Lee regarding concerns raised by counsel for Johnson and Mankamyer 

35 CP 14-18 
36 CP 16:14-19. 
37 CP 15:28-29. 
38 AR 1507-1508. 
39 The APA contains specific provisions to address disqualification of a dec;siori-rnaKer 

for prejudice, bias, or conflict of interest. RCW 34.05.425 (disqualification); seJ also 

RCW 34.05.458 (separation offunctions~investigator, prosecutor, advocat~) 
40 See RCW 34.05.455 Ex parte communications. 
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(Newman) over the process (OPMA-based hearing vs APA hearing).41 

WSCC ended up hiring a private contractor (Gary N. McLean) to act as 

the Hearing Examiner.42 

Johnson and Mankamyer repeatedly objected and filed motions 

asserting that the adjudication had to be conducted under the AP A.43 Mr. 

McLean, acting as the hearing examiner for the WSCC, denied all the 

motions.44 The WSCC subsequently voted to remove Johnson and 

Mankamyer immediately after a one day hearing for malfeasance and 

neglect of duty based on 4 of the 11 charges. 45 WSCC issued its findings 

on March 21, 2019.46 In light of those findings and the U.S. District 

Court's decision, Johnson and Mankamyer filed an amended complaint on 

May 10, 2019.47 

Cross motions for summary judgment were heard on August 2, 

2019. The Honorable Judge James Dixon, Thurston County Superior 

41 AR 1484-1487; 1510-1511. 
42 AR 1443-1446. Mr. McLean's contract calls for the payment of$10,000 and 

indemnification by the WSCC. 
43 AR 1459-1477; 1478-1520 [Supervisors' Brief & Supplemental Response; Continuing 

Objections and Motions to Recuse.] 
44 AHT (Administrative Hearing Transcript) 31-72. 
45 AHT 474-477. 
46 Appendix A-8: In the Matter of the Removal of Eric Johnson and Richard Mankamyer 

from their Positions as Thurston Conservation District Supervisors: WSCC Findings of 

Fact, Decision and Notice of Appeal Rights (3/21/19). This was posted on the WSCC 

website at: https://scc.wa.gov/wp-content/uploads/2019/03/TCDFindingsOtFact.pdf; 

(last accessed on 10/2/19); See also, "Conservation Commission removes two members 

of Thurston Conservation District board for neglect of duty and malfeasance in office" 

(2/22/19) https://scc.wa.gov/tcd-022119/ (last accessed on 10/2/19). 
47 CP 14-18 
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Court, held that this was an "adjudicative proceeding" and, as such, the 

WSCC erred by holding the adjudicative proceeding under the OPMA as 

opposed to the AP A.48 Judge Dixon also held that Mankamyer, 'Nho was 

elected, could be removed without a recall per Const. art. I,§ 33.49 In so 

finding, Judge Dixon stated that "This Court finds that state election laws 

do not apply to elections of Conservation District Commissioners. ,,so 

Finally, Judge Dixon reserved the issue of remedies citing RCW 

34.05.574(3) which states: 

The court may award damages, compensation, or ancillary 

relief only to the extent expressly authorized by anothe1 

provision oflaw.51 

Although Judge Dixon characterized this as a "verbal request for 

additional remedies,"52 the amended complaint requested "damages and 

ancillary relief as authorized by law."53 The plaintiffs' Motion fu 

Summary Judgment specifically also requested "penalties, costs and 

reasonable attorney's fees per RCW 42.30.120" and "any other remedy 

allowed by law."54 Additionally, the Plaintiffs' Reply Brief specifically 

48 Appendix A-2 (Trial Transcript) and A-3 (Order): RP (8/2/19) at 16:2-9. 

49 Id. 
50 Id., RP (8/2/19) at 16:23-25. 
51 RP (8/2/19) at 17:20-23. 
52 RP (8/2/19) at 17:6. 
53 CP 18. 
54 CP 60. 
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asks that the trial court "enter a declaratory judgment order and awatd 

costs and attorney's fees per RCW 34.05.574 and RCW 42.30.120(4)."55 

The trial court entered an order setting aside the agency action and 

remanding the matter for further proceedings. 56 

IV. ARGUMENT 

A. Standard of review: 

The appellate courts review summary judgment decisions de nova, 

engaging in the same inquiry as the trial court, to determine if the moving 

party is entitled to summary judgment as a matter oflaw and if then. is 

any genuine issue of material fact requiring a trial.57 An order granting 

summary judgment may be affirmed on any legal basis supported hv the 

record. 58 A trial court's factual findings are superfluous on summary 

judgment and are entitled to no weight. 59 The constitutionality of a statute 

is an issue oflaw subject to de nova review.60 A statute's application to a 

fact pattern is "a question oflaw fully reviewable on appeal."61 

55 CP 128 
56 RP (8/2/19) at 17:3-5. 
57 Int 'l Marine Undenvriters v. ABCD Marine, LLC, 179 Wn.2d 274, 281 (2013); Michak 

v. Trans nation Title Ins. Co., 148 Wn.2d 788, 794-795 (2003). 
58 LaMon v. Butler, I 12 Wn2d 193, 200-201, cert denied, 493 U.S. 814 (1989). 
59 Chelan Cnty. Deputy Sheriffs' Ass 'n v. Chelan County, I 09 Wn.2d 282, 294 11. 6 

(1987). 
60 Schroederv. Weighall, 179 Wn.2d 566, 571 (2014); Kitsap County v. Mattress 

Outlet/Gould, 153 Wn.2d 506, 509 (2005). 
61 Ameriquest Mortg. Co. v Office ofAtty. Gen., 177 Wn.2d 467,478 (2013). 
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B. The State Constitution supersedes RCW 89.08.20062 

The trial court erred in finding that removal of the elected. 

supervisor (Mankamyer) by the WSCC per RCW 89.08.200 does D•1 

violate Washington Constitution article I, § 33 and§ 34 (Recall). RCW 

89.08.200 does not and cannot supersede the Constitution. By aaalogy, in 

State ex rel. Lynch v. Fairley,63 this Court held that recall provi~;(,~s 0f 

Spokane's city charter were superseded by the state constitutional 

amendments concerning recall, Wash. Const. art. I,§ 33 and§ 3~ 64 

The electorate's right to recall public officer at any time during his 

or her term derives from the state constitution.65 The Washington ~,tate 

Constitution begins with the recognition that: 

All political power is inherent in the people, and 

governments derive their just powers from the consent of 

the governed and are established to protect and maintain 

individual rights. 66 

This fundamental principle includes recall of elected officials by '11e 

voters.67 The Washington State Constitution, article I, § 33 stares 

62 Appendix A-1: RCW 89.08.200 
63 76 Wash. 332,333 (1913). 
64 See, generally, Jay M. Zitter, Annotation, Constitutionality of State and lo, al 1?.ecall 

Provisions, 13 A.LR.6th 661, 2 (2019) [regarding the "Scope of locality's pow~r tinder 

constitutional enabling acts - Enactment held not authorized"]. Among the cases cited is 

Newton Twp. Electors v. S. Newton Twp. Supervisor, 575 Pa. 670,676 (2003) (which 

held that "The General Assembly's failure to repeal an unconstitutional statute does not 

make that statute constitutionally permissible.") 
65 Id., at 2. 
66 Const. art. I, § I. 
67 Const. art. I, § 33. 
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Every elective public officer of the state of Washington 

expect [ except] judges of courts of record is subject to 

recall and discharge by the legal voters of the state, or of 

the political subdivision of the state, from which he was 

elected whenever a petition demanding his recall, reciting 

that such officer has committed some act or acts of 

malfeasance or misfeasance while in office, or who has 

violated his oath of office, stating the matters complained 

of, signed by the percentages of the qualified electors 

thereof, hereinafter provided, the percentage required to be 

computed from the total number of votes cast for all 

candidates for his said office to which he was elected at :ne 

preceding election, is filed with the officer with whom a 

petition for nomination, or certificate for nomination, to 

such office must be filed under the laws of this state, and 

the same officer shall call a special election as provided by 

the general election laws of this state, and the result 

determined as therein provided. 68 

The next section, Washington State Constitution. art. I, § 33, states, in 

part, that: 

The legislature shall pass the necessary laws to carry out 

the provisions of section thirty-three (33) of this article. and 

to facilitate its operation and effect without delay .... Ti1,i:, 

percentages required shall be ... Officers of all other 

political subdivisions, cities, towns, townships, precincts 

and school districts not herein mentioned, and state 

senators and representatives, thirty-five percent. 

Historically, the state Constitutional right to recall elected officials (along 

with initiative and referendum) was the product of the populist and 

progressive movement in the early part of the 20th century. 69 These tools 

68 Emphasis added. 
69 See, Paula Abrams, The Majority Will: A Case Study of Misinformation, lv!anfoula:inn, 

and the Oregon Initiative Process, 87 Or. L. Rev. 1025, 1040 (2008). For 3 briefhisto-)' 

of the recall power, see Zachary J. Siegel, Casenote and Comment: Recall me maybe? 
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of "direct democracy" reflect the "fundamental principle"70 that "All 

political power is inherent in the people." 71 They were designed to 

increase "citizen involvement in the political process and reduce the 

influence of special interests. "72 Washington's recall provision was 

adopted in 1912 via the initiative power. 73 

The right to recall elected officials is guaranteed by article I, 

sections 33 and 34 of the Washington Constitution.74 Those provisions 

also protect elected officials from harassment by requiring charges of 

misfeasance, malfeasance, or violation of an official's oath of office to be 

both legally and factually sufficient as determined by the courts. Where 

the power of recall is a fundamental right under the state constitution, 

statutes governing the exercise of the power are to be liberally constru..:d 

in favor of the ability to exercise it, and any limitations on that p0wt.r must 

be strictly construed. 75 

The corrosive effect of recall elections on state legislative politics, 86 U. Colo. L. Rev. 

307, 312-313 (2015). 
7° Const. art. I, § 32 states "A frequent recurrence to fundamental principles is essential to 

the security of individual right and the perpetuity of free government." 
71 Wash. Const. art. I, § 1. 
72 Paula Abrams, The Majority Will: A Case Study of Misinformation, Manipulation, and 

the Oregon Initiative Process, 87 Or. L. Rev. 1025, 1040 (2008). 
73 See, generally, Jonathan Bechele and Michael Reitz, To Protect and Maint11in 

Individual Rights: A Citizen's Guide to the Washington Constitution, Articl:1I(2011) r: 

130. 
74 In re Recall of Heiberg, 171 Wn.2d 771, 776(2011 ). 
75 See, Jay M. Zitter, Annotation, Constitutionality of State and Local Recall Provisions, 

13 A.LR.6th 661, 2 (2019). 
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Virtually all Washington State elected officials ( except judges) 

may be recalled. This includes city councilmembers, 76 mayors, 77 pori: 

commissioners, 78 school board members, 79 drainage commissiom:::·s/0 etc. 

Here, a recall petition was filed with the Thurston County Auditor against 

both Johnson and Mankamyer.81 As noted by Bechtle and Reitz, 

The courts and the auditor are merely gatekeepers who 

ensure the sufficiency of the recall charges and the 

procedures followed, leaving it up to the tribunal of the 

people to decide the truth of the charges. 82 

Nevertheless, the WSCC proceeded to remove Johnson and 

Mankamyer based on RCW 89.08.200 which states, in part, thht: 

A supervisor may be removed by the state conservation 

commission upon notice and hearing, for neglect of duty or 

malfeasance in office, but for no other reason. 83 

The operative word is "may." It is well established that "shall" creates a 

mandatory obligation and "may" indicates a permissive provision. 84 

76 Chandler v. Otto, 103 Wn.2d 268 ( 1984); In re Recall of Pepper, 189 Wn.2d 5,;6 

(2017). 
77 In re Recall a/West, 155 Wn.2d 659 (2005); In re Recall of Burnham, 2019 Wash. 

LEXIS 578. 
78 In re Recall a/Telford, 166 Wn.2d 148 (2009). 
79 In re Recall a/Young, 152 Wn.2d 848 (2004); Teafordv. Howard, 104 Wn.2d 580 

(1985). 
80 In re Recall o/Carkeek, 156 Wn.2d 469,473 (2006). 
81 Appendix A-8: Request for Recall of Conservation District Commissionrrs Johns •r 

and Mankamyer (7/18/18). 
82 Jonathan Bechele and Michael Reitz, To Protect and Maintain Individual f?i;,ht.\ · ~ 

Citizen's Guide to the Washington Constitution, Article I (2011) at 131. 
83 Appendix A-1: RCW 89.08.200 Emphasis added. 
84 See, e.g., Yakima County Fire Protection Dist. No. 12 v. City a/Yakima, 122 Wn.2d 

371,381 (1993); Staats v. Brown, 139 Wn.2d 757,789 (2000); Randy Reynolds & 

Assocs. v. Harmon, 193 Wn.2d 143, I 62 (2019). 
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While the WSCC "may" remove an appointed supervisor per a pre per 

APA adjudication, RCW 89.08.20085 is unconstitutional as apphe,i tu 

elected supervisors. 86 

C. Remand is impracticable, futile and unfair. 

The trial court transcript reflects Judge Dixon's struggle \\<1th 

determining the "appropriate remedy." 

MS. BARNEY: You had mentioned remand to the agencf:' 

THE COURT: I'm not confident that's the appropriate 

remedy. I think in the final analysis, the matter has to bf: 

remanded to the agency. In fact, I will make that rulint, 

remand to the agency to conduct a hearing according to t:tl'. 

provisions set forth in the Administrative Procedures Act 

RCW 34.05.87 

Remand is this case is clearly impracticable, futile and unfair. RCW 

34.05.574(1) states that: 

The court shall remand to the agency for modification of 

agency action, unless remand is impracticable or would 

cause unnecessary delay.88 

RCW 34.05.534 states that: 

(3) The court may relieve a petitioner of the requirement to 

exhaust any or all administrative remedies upon a showinf~ 

that: 

85 Appendix A-1: RCW 89.08.200 
86 The laws governing the WSCC set forth the process by which voters my pt'tition the 

commission to form a conservation district and how an election is conducted. RCW 

89.08.080 et seq. RCW 89.08.150 states "If a majority of the votes cast at the election are 

against the creation of the district, the commission shall deny the petition. It a majolity 

favor the district, the commission shall determine the practicability of the pr~i~c:.'' 

87 Appendix A-2: Trial Court Transcript (8/2/19) (Emphasis added). 
88 Emphasis added. 
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(a) The remedies would be patently inadequate; 

(b) The exhaustion of remedies would be futile; or 

( c) The grave irreparable harm that would result from 

having to exhaust administrative remedies would clearly 

outweigh the public policy requiring exhaustion of 

administrative remedies. 89 

Here, Johnson's term had already expired and Mankamyer's term 

is due to expire in May 2020. Moreover, Mankamyer was elected and 

could only be removed via recall per the Washington State Constitution, 

article I, § 33. 

The general rule is that a court will not require a party to e.<haust 

its remedies if to do so is shown to be futile.90 The futility exception 

doctrine is premised on the idea that courts will not require vain and 

useless acts.91 

As plaintiffs counsel (Newman) stated at the hearing on th~ cross-

motions for summary judgment: 

Let me just jump to the remedy. I understand right now 

that the district has an opening that and so Mr. Mankarnyer, 

the one who is elected, could be returned to the district. 

Mr. Johnson, his term has expired already. They have 

already appointed somebody in his place, I believe, so he 

can't be reappointed. Mankamyer's term is not up. Let me 

just make that clear. I think this is an appropriate case to 

award costs, penalties, and attorney's fees per the Open 

Public Meetings Act.92 

89 Emphasis added. 
90 RCW 34.05.534(3)(b); Dioxin/Organochlorine Ctr. v. Dep't of Ecology, 119 Wn.2d 

761, 776 (1992). 
91 Id., at 777. 
92 Appendix A-2: Trial Court Transcript (8/2/19); RP (8/2/19) at 8:4- I 4 
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The trial court declined to order Mankamyer reinstated.93 

Moreover, the principal of impartiality, disinterestedness, and 

fairness in administrative hearings has long been part of the State's 

jurisprudence dating back to State ex rel. Barnard v. Board of Education, 

19 Wn. 8 (1898). Quasi-judicial public hearings "must be conducted by 

impartial decision-makers."94 Here, WSCC initially contracted with tr,? 

State Office of Administrative Hearings (OAH) Chief Law Judr~ 

(Lorraine Lee) to preside over the case. Judge Lee withdrew95 after public 

records disclosed ex parte communications96 between WSCC's counsel 

and Judge Lee regarding concerns raised by counsel for Johnson and 

Mankamyer (Newman) over the process (OPMA-based hearing vs APA 

hearing). 

Additionally, Judge Dixon was ambivalent on awarding damages 

referring to it as a "verbal request. "97 That was erroneous because, as 

93 Id., at 19:1-10 
94 Raynes v. Leavenworth, 118 Wn.2d 237, 245 (1992). 
95 The APA contains specific provisions to address disqualification of a decision-maker 
for prejudice, bias, or conflict of interest. RCW 34.05.425 (disqualification); ~,:e also 
RCW 34.05.458 (separation of functions-investigator, prosecutor, advocate). 
96 See RCW 34.05.455 Ex parte communications. 
97 Id., 17-18. 
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noted above, costs and attorneys were requested in the amended 

complaint,98 motion for summary judgment99 and reply. 100 

D. Request for attorney's fees and expenses [RAP 18Jl 

The Plaintiffs' specifically asked the trial court to "enter a 

declaratory judgment order and award costs and attorney's fee:•' ps.- Rf:'./ 

34.05.574 and RCW 42.30.120(4)."101 The OPMA does not app!y tr, 

"matters governed by chapter 34.05 RCW" (the APA). 102 By proceeding 

with an informal hearing under the OPMA rather than a formal 

adjudication under the AP A, the WSCC violated both the AP A and 

OPMA. Johnson and Mankamyer request all penalties, costs and 

attorney's fees as authorized by law, including RCW 34.05.574 and RCW 

42.30.120. 

V. CONCLUSION 

While the trial court was correct in finding that the WSCC ert"e i by 

holding an adjudicative hearing under the OPMA vs the AP A, it erred in 

holding that Mankamyer could be removed without a recall as mandated 

98 CP 18 
99 CP 60 
10° CP 128 
w1 Id. 
102 RCW 42.30.140(3). 
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by the state Constitution. 103 Therefore, RCW 89.08.200104 is 

unconstitutional as applied to Mankamyer. 

Furthermore, the trial court erred by remanding the case b:1ck t0 

the WSCC. As noted above, remand is impracticable, futile an1 unf1ir. 

While this Court should affirm the trial court's decision ~etti:1g 

aside WSCC's decision to remove Johnson and Mankamyer, it should also 

direct the entry of a declaratory judgment that the WSCC violated the state 

Constitution, 105 the Administrative Procedures Act [APA] 106 and the Open 

Public Meetings Act [OPMA]. 107 This Court should also award costs and 

attorney's fees per RCW 34.05.574, RCW 42 30.120(4) and RAP 18.1. 

Date: 10/3/19 
Olympia, WA 

103 Wash. Const. art. I, § 33 
104 Appendix A-1: RCW 89.08.200 

S wn Timot Newman 
ttomey for Appellants# l •1 1 93 

ohnson & Mankamyer 
2507 Crestline Dr., N.W. 
Olympia, WA 98502 
PH: (360) 866-2322 
shawn@newmanlawolympia.com 

105 Wash. Const. art. I § 3 (due process) and § 33 (recall). 
106 Ch. 34.05 RCW. 
107 Ch. 42.30 RCW. 
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RCW 89.08.200. Supervisors - Term, vacancies, removal, etc. -
Compensation. 

The term of office of each supervisor shall be three years and until his or her 
successor is appointed or elected and qualified, except that the supervisors first 
appointed shall serve for one and two years respectively from the date of their 
appointments, as designated in their appointments. 

In the case of elected supervisors, the term of office of each supervisor shall be 
three years and until his or her successor is elected and qualified, except that for 
the first election, the one receiving the largest number of votes shall be elected 
for three years; the next largest two years; and the third largest one year. 
Successors shall be elected for three-year terms. 

Vacancies in the office of appointed supervisors shall be filled by the state 
conservation commission. Vacancies in the office of elected supervisors shall be 
filled by appointment made by the remaining supervisors for the unexpired term. 

A majority of the supervisors shall constitute a quorum and the concurrence or a 
majority is required for any official action or determination. 

Supervisors shall serve without compensation, but they shall be entitled to 
expenses, including traveling expenses, necessarily incurred in discharge of their 
duties. A supervisor may be removed by the state conservation commission upon 
notice and hearing, for neglect of duty or malfeasance in office, but for no other 
reason. 

The governing board shall designate a chair from time to time. 
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JOHNSON and MANKAMYER vs. WASHINGTON STATE CONSERVATION COMMISSION, ET AL. 

August 2, 2019, in Olympia, Washington 

Before the Honorable JAMES J. DIXON, Presiding 

Representing the Plaintiff, SHAWN TIMOTHY NEWMAN 

Representing the Defendant, PHYLLIS BARNEY 

SONYA WILCOX,RDR, Official Court Reporter 

--00000--

THE COURT: Come back over the cattle guard, 

Mr. Newman. I will hear Johnson v. Conservation. 

MR. NEWMAN: Thank you, your Honor. Shawn 

Newman again. This is the matter of Eric Johnson and 

Richard Mankamyer v. Washington State Conservation 

Commission, et al. 

THE COURT: Good morning. 

MS. BARNEY: Phyllis Barney representing the 

Conservation Commission. 

THE COURT: Good morning, Mr. Newman. 

MR. NEWMAN: Your Honor, I would like to first 

begin with the fact that I represent two 

self-employed small farmers, who volunteered to serve 

on this district. They are, in my view, 

whistleblowers, who sought to evaluate the acting 

Executive Director. They received substantial blow 

back and what I believe to be a coordinated smear 

campaign to take them out. 
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The key question here on this administrative 

appeal is simply this: Does the rule of law matter? 

With respect to Mr. Mankamyer, he was elected. You 

can only remove an elected person via recall. The 

Washington State Conservation Commission is not 

exempted from the constitutional mandate with respect 

to recall. The only people that are are judges. 

Now, I know in the State's briefing they say that 

the districts are not subject to the general election 

laws of the state of Washington, and that is true, 

but certainly the State Conservation Commission is 

subject to the state Constitution on recall. I put 

in my briefing some analysis of the history of 

initiative recall and those popular populace moves, 

which were to institute direct democracy. I even 

cited an article by Jeffrey Even on that point. 

So bottom line for Mr. Mankamyer, no way he could 

have been removed by a vote of unelected bureaucrats. 

There had to be a recall, and, in fact, Mr. West, 

ironically, had filed a recall, and that was pending, 

and that was ignored by the State Commission. 

Secondly, process, this was an adjudication. You 

can dress it up, whatever you like, but it was an 

adjudication. It was a -- I'm a sole practitioner, 

and as you know from your experience in private 

ARGUMENT BY MR. NEWMAN--AUGUST 2, 2019 5 
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practice, some of these experiences are trial Gy 

ordeal or trial by similar types of attrition, trial 

by attrition. But anyway, bottom line, this is an 

adjudication. 

The law is very clear. Adjudications have to 

occur under the APA, not under the Open Public 

Meetings Act. They tried to create this process, 

which changed as we went along. The first time was 

when are we going to talk about the briefs; then next 

time, you can bring in witnesses. There was nc 

discovery. So I know the State makes the point, no 

harm no foul, you had your day in court, bot tom line 

you're done. 

You can imagine, your Honor, based on your 

experience in private practice, trying to litigate a 

case where you have no discovery, no subpoenas. 

There was ex parte contact with the original 

Administrative Law Judge that was appointed. This 

was the head of the Office of Administrative 

Hearings, and that was a surprise to me. I only 

found that out via public records request. 

So there were eight allegations here. Many of 

them I needed the power to subpoena. I put in my 

briefing materials the list of hostile witnesses I 

would have called. My clients, among the 4 of the 11 
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charges that they were found to have violated or 

engaged in malfeasance or neglect of duty, included 

abuse of staff. Well, I wanted to call the staff, 

and I couldn't. I had no subpoena power. 

So as I said, the State created its own 

procedures, which changed over time. We ended up in 

a marathon hearing that went over ten and a half 

hours in one day, and I know the State relies on a 

statement I made at the end of an exhaustive process 
where I said, "I think I have called everybody I need 

to call." Quite frankly, I think it's somewhat 

disingenuous to rely on that as somehow waiving these 

prior objections which we have had throughout this 

whole kangaroo court process that this is the wrong 
process, for God's sake. 

And, again, there is no exception under the APA 

for the State Conservation Commission when it comes 

to adjudications. They try to thread this needle 

where it's like we are going to give you all the due 

process rights, but we are not going to call it 

"adjudication," we are going to call it "other agency 

an action," and I have briefed this. 

The cases that talk about "other agency action" 

are oddball cases; they are not this. This is 

clearly an adjudication. Clearly, my clients should 
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have been entitled to all of the procedural 

protections in the APA that would have given them a 

fair shot. 

Let me just jump to the remedy. I understand 

right now that the district has an opening that and 

so Mr. Mankamyer, the one who is elected, could be 

returned to the district. Mr. Johnson, his term has 

expired already. They have already appointed 

somebody in his place, I believe, so he can't be 

reappointed. Mankamyer' s term is not up. Let me 

just make that clear. 

I think this is an appropriate case to award 

costs, penalties, and attorney's fees per the Open 

Public Meetings Act, and as you know, your Honor, 

these type of cases are extremely time consuming. 

This took a hell of a lot of work, but I felt in my 

heart that an injustice had occurred, and that's why 

I stuck with this case and gone the distance, and I 

trust the Court understands the challenges that 

presents to a private practitioner. Thank you. 

THE COURT: Thank you. Good morning, 

Ms. Barney. 

MS. BARNEY: Good morning, your Honor. May it 

please the Court, the public commission here was 

required to hold a public hearing prior to remcving 

ARGUMENT BY MS. BARNEY--AUGUST 2, 2019 8 
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the supervisors, if that ultimately was going to be 

their decision. The Open Public Meetings Act 

provides that one of the actions of governing bodies 

like the Commission is to hold public hearings and to 

take testimony. That's something that's covered 

under the Open Public Meetings Act, and it's 

perfectly acceptable for agencies to take an open 

public meeting in order to receive testimony. 

Also under the OPMA, there are provisions for 

executive sessions when a governing body can meet 

behind closed doors, and one of those provisions 

provides that, if the governing body is examining the 

charges against an individual, that if that 

individual requests an open public hearing that the 

governing body has to provide that. So it doesn't 

make any sense at all that the OPMA, itself, provides 

for an open public hearing to examine charges against 

an individual, but then, if you accept the 

supervisor's version of events here, that means that 

would kick the entire thing over to the APA and 

require a full adjudication. 

The definition of "adjudicative hearing" under the 

APA talks about that it's a hearing that is required 

whether by statute or constitutional measures before 

or after the entry of an order. There was no order 

ARGUMENT BY MS. BARNEY- -AUGUST 2, 2019 9 
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here. The Commission made Findings of Fact, but 

their action was taken as a vote of the governing 

body, the Commission, itself, to remove the 

supervisors, and that's the same type of vote they 

take to make all of their administrative actions, 

whether it's certifying elections, appointing 

supervisors, or in this case, removing supervisors. 

So this hearing, it was appropriate under the OPMA, 

and the Commission did not act contra to the law when 

they decided to hold their procedure in that way. 

As to Mr. Mankamyer, the elected supervisor, well, 

again, as we pointed out in our brief, the 

Legislature has exempted conservation districts from 

state general election laws. That's specific. 

Mr. Mankamyer argues that they have -- that somehow 

the fact of his election is all that's necessary to 

result in a requirement for a recall petition. They 

cited several cases in their brief with regard to 

that. All but one of those cases involved positions 

where the incumbents were elected under the general 

election laws, prosecutors, school board members, 

city officials. The only exception there was the 

dyking district case they cited, and that's the 

Carkeek case. That involves a case where the 

elections were held under the dyking district 

ARGUMENT BY MS. BARNEY--AUGUST 2, 2019 10 
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statutes. 

Two things distinguish that from the conservation 

commission statutes. The first is that the statutes 

that run the dyking district elections actually refer 

to the county auditor and refer the election process, 

and it goes through the county auditor in that case. 

And, second, there are no removal provisions in the 

dyking district statutes. There is nothing for them 

to rely on in order to remove a dyking district 

official unlike the conservation commission statute, 

which does specifically provide for removal of a 

supervisor, including an elected supervisor. 

Mr. Newman refers to a recall provision that had 

been filed at the time against the two supervisors. 

Well, that was actually returned to the proponent of 

that from the Thurston County auditor's office. That 

was in material and a declaration that we submitted 

in the federal case in this matter. So there was no 

live recall petition. In fact, Thurston County 

determined they did not have jurisdiction to run the 

recall of Mr. Mankamyer's election -- elected 

position. So removal by the Conservation Commission 

was proper. 

The supervisors are now saying that they were 

prejudiced by fact that the procedure changed. Well, 

ARGUMENT BY MS. BARNEY - -AUGUST 2, 2019 11 
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they neglect to inform the Court that that's because 

they insisted on it changing. They wanted and 

petitioned to the hearings examiner to be able to 

present witnesses at the hearing. 

So the hearing examiner wrote that in his order 

that was governing the procedure, so that they were 

able to present witnesses, they were able to 

cross-examine witnesses, and they were able to 

present additional exhibits, which originally had not 

been contemplated. So the Commission was trying to 

be responsive to the requests of the supervisors to 

ensure that they had a process where, as one of the 

Commissioners described it, "everyone would have a 

chance to be heard." 

And, finally, in terms of the witnesses that were 

presented, the Commissioners or -- excuse me -- the 

supervisors are now saying that they didn't have the 

opportunity to present all 18 of the people that they 

had on their witness list. They did present seven 

witnesses, but also the Commission, the staff, the 

investigative staff of the Commission, presented 

three different witnesses, all of whom were listed on 

the supervisors' hostile witness list, and tne 

supervisors were able to cross-examine them as to 

their testimony. 

ARGUMENT BY MS. BARNEY--AUGUST 2, 2019 12 
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The first one of those was Kirk Robinson, who was 

the staff person who was one of two authors of the 

investigative report, itself. The second was Sarah 

Moorehead, who is the chief staff person of the 

Thurston Conservation District. And the third person 

was Mark Clark, who was the Chief Executive of the 

Conservation Commission, itself, the state agency. 

So all three of those people had been listed as 

hostile witnesses, and the supervisors had the 

opportunity to cross-examine them. 

There was a fair and complete process here that 

was appropriately held under the Open Put'l~c Meetings 

Act, so the Conservation Commission asks this Court 

to deny summary judgment and relief requested by the 

supervisors and instead find in favor of the 

Commission and dismiss this appeal. Thank you, your 

Honor. 

THE COURT: Thank you. Mr. Newman? 

MR. NEWMAN: Well , your Honor, I think in 

summary of the State's argument, they are saying 

close is good enough. Well, it's not good enough 

when it comes to a person's right to a hearing. The 

definition of "adjudication," as the State's attorney 

has just stated, talks about if you have a right by 

statute. My clients have a right to a hearing by 

ARGUMENT BY MR. NEWMAN--AUGUST 2, 2019 13 
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statute. It's right there. It's in the state 

conservation commission's statute. At the end of the 

finding, they ordered my clients immediately off the 

district board. 

Let me talk about Mankamyer. I think it's 

imperative to understand the history of the recall 

initiative and referendum process. That was intended 

to get the voters who elected Mr. Mankamyer the right 

to remove that person, not an unelected board of 

bureaucrats. He was elected. Mr. West did file a 

recall petition with the auditor. Now, part of the 

problem here, your Honor, is that the districts are 

not subject to general election laws, but they are 

certainly subject to the Constitution. That's 

constitutional law 101. A statute cannot trump the 

Constitution. The Constitution clearly says the only 

people exempt from a recall are judges, period. What 

they are trying to do is carve an exception because 

of this crazy process the districts have in electing 

people. Well , that's fine. But you cannot remove an 

elected person without the voters who elected that 

person making that decision. That is crystal clear. 

As for the APA issue, I had petitioned Mr. Clark, 

the Executive Director of this Commission to say, 

hey, you're making a mistake, you need go to under 
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the APA, this is clearly an adjudication, lock up the 

definition, my clients have a constitutional right 

and a statutory right to a hearing, you need to do 

that. They said, no, we are not going to do that; we 

are going to go through this crazy process where you 

brief it, they brief it, they argue over the brief, 

no witnesses. Then they evolve. Still they didn't 

meet the APA adjudication requirements. 

I understand Phyllis' argument that we came pretty 

damn close to that and you should be happy w~th that. 

No, we are not happy with that. I had a list of 

witnesses. There were 11 charges, and I listed the 

people that I could not call, including people who 

accused my clients of harassment. They weren't 

there. I couldn't get them. This is crazy. 

I think, your Honor, in my mind, this is a very 

clear case. Mankamyer, can't remove him ¼ithout a 

recall. Lord knows how that's going to be done, but 

the voters needed to do that, not the Commission. 

Mankamyer, that's him. For both Johnson and 

Mankamyer, the process was screwed up. Their efforts 

to cure it along the way weren't helpful. That's why 

you have the APA adjudicative process, so both 

parties know what the rules are. You don't make them 

up as you go along, and that's what happened in this 

ARGUMENT BY MR. NEWMAN--AUGUST 2, 2019 15 
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case. Thank you. 

THE COURT: 

first issue is: 

Two issues before the Cou1·t. The 

Did the Commission err by holding a 

proceeding under the Open Public Meetings Act as 

opposed to the Administrative Procedures Act? This 

Court rules, yes, that was an error. This Court 

holds that the APA applies whenever an agency is 

required by statute to hold an adjudicative 

proceeding. The proceeding at issue was indeed, in 

fact, an adjudicative proceeding. 

In the instant case, the petitioners were denied 

procedural rights, including but not necessarily 

limited to notice, discovery, opportunity to present 

evidence, conduct cross-examination. The Court finds 

that the petitioners have been substantially 

prejudiced as a result. The Court further finds that 

the agency engaged in unlawful procedure or 

decision-making process and erroneously interpreted 

or applied the law. 

With respect to the second issue, more 

specifically, was removal of the petitioner a 

violation of art. I, sec. 33, in other words was a 

recall petition required, this Court rules ~o. This 

Court finds that state election laws do not apply to 

elections of Conservation District Commissioners, 
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notwithstanding the argument made today by the 

petitioner. 

So pursuant to RCW 34.05.574, this Court will 

enter an order setting aside the agency action and 

remanding this matter for further proceedings. 

There was a verbal request for additional remedies 

made this morning by Mr. Newman. RCW 34.05.574 

provides in relevant part that, "In a review pursuant 

to the Administrative Procedures Act, the court may 

either affirm the action, order an agency to take an 

action required by law, set aside an emergency 

action, enjoin or stay an agency action, remand the 

matter for further proceedings, or enter a 

declaratory judgment." So the Court is limiting its 

ruling this morning to setting aside the agency 

action, because, again, this Court finds that the 

hearing was conducted pursuant to the Open Public 

Meetings Act as opposed to the APA. The Ccurt finds 

that was error. 

The aforementioned statute also provides in (3), 

"The Court may award damages, compensation, or 

ancillary relief only to the extent expressly 

authorized by another provision of the law." This 

Court is not confident -- I'm not saying yes or no 

but this Court is not confident ruling this morning 
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with respect to the request, verbal request, for 

attorney's fees and other costs or any other remedy 

sought by the petitioners. 

If there is such a request, the petitioners can 

note that matter for argument and the Court will hear 

argument from the parties, but the ruling this 

morning is limited to the Court setting aside the 

agency action and finding that a recall petition is 

not required. 

MS. BARNEY: Thank you, your Honor. 

Question? 

THE COURT: 

MS. BARNEY: 

agency? 

THE COURT: 

appropriate remedy. 

Yes. 

You had mentioned remand to the 

I'm not confident that's the 

I think in the final analysis, 

the matter has to be remanded to the agency. In 

fact, I will make that ruling, remand to the nr,.ency 

to conduct a hearing according to the provisions set 

forth in the Administrative Procedures Act RCW 34.05. 

The reason I was hesitant to do that is because 

that would require the agency to conduct a hearing, 

and it occurred to the Court when I was thinking 

about this yesterday that maybe the agency doesn't 

want to conduct a hearing. I presume they do. 
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MR. NEWMAN: Your Honor, I do have one 

question. Is it the Court's intent to return 

Mr. Mankamyer, in particular, to the status quo under 

the idea there is an opening on the district board 

now? If you are going to remand it, is he --

THE COURT: Not necessarily, no. Whatever 

happens as a result of the Court's ruling is going to 

happen, and if the parties want to seek further 

remedy or further relief, you can come back to the 

Court. 

MS. BARNEY: Thank you, your Honor. 

THE COURT: I will allow the parties to note 

this matter for presentation of an order. I 

understand and appreciate it will be nuanced because 

the Court has made some specific findings, and I will 

leave it at that. You can note the matter for 

presentation. 

(PROCEEDINGS ADJOURNED) 

THE COURT'S RULING--AUGUST 2, 2019 19 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CERTIFICATE OF REPORTER 

STATE OF WASHINGTON 

COUNTY OF THURSTON 

I, SONYA L. WILCOX, RDR, Official Reporter 

of the Superior Court of the State of Washington in and 

for the County of Thurston hereby certify: 

1. I reported the proceedings stenographically; 

2. This transcript is a true and correct record of 

the proceedings to the best of my ability, except for any 

changes made by the trial judge reviewing the transcript; 

3. I am in no way related to or employed by any 

party in this matter, nor any counsel in the matter; and 

4. I have no financial interest in the litigation. 

Dated this day, September 5, 2019. 

Official Court Reporter 
Certificate No. 2112 



NO. 97646-5 

SUPREME COURT OF THE STATE OF WASHINGTON 

ERIC JOHNSON and RICHARD MANKAMYER, 

Appellants, 

V. 

WASHINGTON STATE CONSERVATION COMMISSION, 
and the following in their individual and official capacities: 
JIM KROPF, CHAIR; DEAN LONGRIE, VICE-CHAIR; 

HAROLD CROSE, COMMISSIONER; LARRY COCHRAN, 
COMMISSIONER; DARYL WILLIAMS, COMMISSIONER; 

SARAH SPAETH, COMMISSIONER; PERRY BEALE, 
COMMISSIONER; THOMAS MILLER, COMMISSIONER; 

EXECUTIVE DIRECTOR MARK CLARK; POLICY 
DIRECTOR RON SHULTZ; JON AND JANE DOES 1-10. 

Respondents. 

APPENDIX A-3 to BRIEF OF APPELLANTS 

Trial Court Order (9/6/19) 



2 

8 

9 

10 

11 

12 

l3 

14 

:: ,I 

17 

18 

19 

20 

21 

D EXPED1TE 
D No Hearing Set 
D Hearing is Set 

Date: 
Time: 

Judge James J. Dixon 

-- ------------·-··•-------' 

Fi LE[) 
•() 

STATE OF' WASHINGTON 
THURSTON COUNTY SUPERJOR COURT 

ERJC JOHNSON AND R1CHARD 
MA"Nl<.AMYER, 

Plaintiffs, 

V. 

THE WASHINGTON STATE 
CONSERVA TtON COMMISSION and 
the following in their individual and 
official capacities: HM KROPF, 
CHAIR; DEAN LONGRIE, V1CE­
CHAIR; HAROLD CROSE, 
COMMISSIONER; LARRY 
COCHRAN, COMMISSJONER: 
DARYL WILLIAMS, 
COMMlSSlONER; SARAH SPAETH, 
COMMISSIONER; PERRY BEALE, 
COtvllvfISSIONER; THOMAS 
MI! LER, COlvfMlSS10NER; 
EXECUTIVE DIRECTOR M.ARK 
CLARK; POLICY DIRECTOR RON 
SHULTZ; JOHN A.1,m JANE DOES l-
10, 

De fondants. 

NO. 18-2-04699-34 

[PRGPOSED) ORDER Ol\ 
SUMMARY JUDGMENY 

EX PARTE 

'l11is matter came before the (\mrt on judicial review under the ,\Jmini:,trative 
24 l 

l l'ro.;edure Act tAPA), RCW 34.05. The Court considered the follov,•'ing docume 1tr · 

25 
11! Plainiift"s Motion fi.1r Summary Judgment filed June l 8, 2019. 

26 I 

fPROPC1SEDJ ORD LR ON SUMMAR'{ 
JUDGMENT 

<\Tl"OR.1'/fYGf,''U. 1.,_.,, I .\HINGTON 
£, ,} .. ,;~, '..11•,r $l(Jf'i 

j::) ll , . .\Cl'.? 



Washington Stale Conservation Commission's Response to Plaintiff<:. MJtion ftJr 

2 i Summary Judgment fikd Juiy 8, 2019. 

3 l Plain ti.ff s Reply Brief filed July l 0, 20 i<>. 

4 The record in this matter filed June 20. 1019. 
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FINDINGS AND CONCLUSIONS 

6 1 The Court heard oral argument on behalf of the parties, and being full:i -tDn'"i 0,cd nf the 

7 I circumstances of this case. the C@rt finds: 

8 j l. The APA. applies whenever an agency is required by statu'..; tu hold an 

9 l adjudicative proceeding, and the proceeding at issue was in fact an adjudicative I''" :..eeding. 

1 
10 The Curnmission erred when it held the hearing to determine L!1e- r1:.moval of 

11 Thurston Conservation District supervisors fohnson and Mankamyer under tnc Open Public: 

12 i Meetings Act rather than the APA 
! 

13 2. Petitioners were denied procedural rights, including but not necessr::i-ily limited 

14 to notice, discovery, opportunity to present evidence, conduct cross examinatior:, v h~ch resulted 

15 in substantiai prejudice to them. 

16 The Commission engaged in an unlawful procedure or decisio· -:~\,Kl~,; p:ocess 

17 and erroneously interpreted or applied th<: l.:iv,'. 

181 4. 
State election law docs not apply to the elections of Constr·a1.icn L1:;:;trict 

19 Supervisor'.',. 

20 5. Removal of the petitioner (Mankamycr) docs not viola1: W;;ishington 

21 Constitution article I, section 33 (Recall). No recall petition was required for the 1,.:moval of an 

22 dcctcd District supcrvisor. 

23 Based on the foregoing, the Court hereby 

24 ORDERS 

25 Tht: Commission's decision removing Mr Johnson and "l'vfr. Mankarrv,·r is :-f"t aside, 

26 and the mi:.tter is remanded to the Commission for further action. 
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Eric Johnson, No. 
Plaintiff, 

vs. 

Washington St~e University.(WSU) 

Energy Program Office. 

Defendant. 

INTRODUCTION: 

18-2-00943:::34 
Complaint for Violation ,of tho 

·Publie Records Act ll>RAI 

Jeremy llcntha.m,jurlst and philosopher, wrote that "Secrecy, being an instrument of 

19 conspiracy, ought never to be the system of a regular government." Eric Johnson seeks 

20 !'eview of the defendants' refusal to provide public records retained in its·otympia Office for 

21 

22 
the Thurston County Conservation rnstrict (TCD}. RC:W 42.56.001(2) defines "public 

record" to include any record ''r~tnined by any ::ltate or local agency regardless of physictu 
23 

24 fortn or characteristics." Johnson is CJmirman of the TCD Board of Supervisors and seeks 

25 i-ecords retained by WSU Ene1'gy Pt•ogram for TCD to determine ifTCD staff engaged in 

26 

27 

28 
COMl'LA.!N'f FOR PRA VIOLA'l'IONS Sl\llwn Timolhy Nmvu 

Attorney nt Law, In,:,, P.S 
WSD/1.1•1. 

2.507 Cl'O.ltlinc Dr. 
Olympi,;, WA 98500-~3.l 

(P) 160-$66-23 
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11 

wrongdoing. Rather than provide the records, WSU employees dircctt:Xi Johnson to work 

thru the TCLJ staff acting Executive Director. Sarah Moorehead. 

n .. JURISDICTION & VENUE: 
. . 

2.1 This court ha.,jurisdictio11 pursuant to RCW 2.08.010 and RCW 42.56.550(1) 

2.2 Venue is proper pursuant to RCW 4, 12.020. 

m. PARTIES: 

3.1 Hric Johnson is a private citizen residing in Thurston County. He fa Chairmru1 ofthe 

Thurston Conservation District Board of Supervisors, 

3.2 Washington State University is a state agency th.at operates the WSU Energy 

12 Program at 905 Plum Street, S.E., Olympia. The WSU Energy Progran, retains TCD 

13 records. 

14 IV. FACTS: 
lS 

16 

17 

18 

4.1 Etfo Johnson is a Thurston County Conservation District (TCD)1 Supervisor and 

Chairman, He is a farmer and was appointed by the Washington State Conservation 

Commission. 

19 4.2 Johnson and another Sup~rvlsor, Richard Mankamyer, he;gan to question the lack of 

20 

21 

22 

'23 

24 

25 

26 

accountability and conflicts ofinterests by stafl: 111is .indudes, bnt not limited to: 

4.2. I Payment (including pre-payment) for staff travel and use of private vehicles: For 

example, Johnson and Mankamyer learned that former TCD Executive Director Kathleen 

Whalen charged the rnstrict approximately $500/month to use her own vehicle vs. driving one o 
the District vehicles. Ms. Whalen subsequently resigned in November, 2017. 

27 
1 TCD is a political subdivision of the state. RCW 89.08 

28 
COMPLAINT FOR l'RA YIOLATlONS 
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4.2.2 In February 2016, Deputy Director Amy Hatch-Winecka was tct'minated from the 

Water Resource Inventory Area [WRIA] l4 Lead Entity program by Mason Conservation 

District for insubordination, fhlsifying district records and violating federal. state or local laws or 

district polices. This included 0011flicts of interest, unauthori;.ed use of the district credit card 

and reimbursement requests for herself and subcontracts. Given this ltlst01'y and the fact Hatch~ 

Winecka also worked at TCD [WRIA 13 ), Johnson and Maukamyer were concerned with her 

8 role as the TCD contact for contractq between lhe TCD and South Puget Sound Salmon 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

2'/ 

28 

Enhancement Group [SPSSEG] where her husband, Lance Winecka, is the executive director. 

4.3 The concerns expressed by Johnson-and Mankamyer were met with a campaign by TCD 

staff~ including the acting director (Sarah Moorehead), and their sycophants to demoni:ze them. 

This included: 

4.3.1 A memorandum dated February 25. 2017, from TCD staff challenging decisions 

made by the Board of Supervisors and questioning their ''responsible use of public funds." Staff 

took issue with how the board would address the 2018 budget deficit, suggesting that any 

reduction in compensation. staffing or hours would be illegal and discriminatory, as wdl as, 

create a hostile work environment. Tue acting director, Sarah Moorehead, previously sent a 

letter broadcast to "Community Members'' seeking their support and noting that "tl1c District wi 

face 011 entire year without nearly l/3 of our overall budget." 'I'he proposed 2018 budget 

included signifi~ant salary increases for staff, including Moorehead and Hatch-Winccka. 

4.3.2 In a letter to tne TCD Board of Supervisors dated November 1, 2017, Shana Joy, 

Conservation Commission Puget Somi.d Regional Manager,-complained about TCD «operations 

(.:OMl't.AINT l'OR PRA VlOl,ATl.ONS 
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and behavior". Her letter singles out two board members (pre.,~ably Johnson and Mankamycr) 

for '~openly complaining, about district staff." 

4.3.2 A memorandum dated November 29, 2017, from supervisor Samantha Fleischner 

to the Washington State Conservation Commission Executive Director requested the "immediate 

removal" of Johnson and Mankamyer, Based on infonnation and belief, Fleischnel' used her 

personal and/or work eftmails and computer for TCD business. This includes 

Saman:tl!.llli@:WnstcConnections.com. Based on metadata, the memorandum was :finalized on a 

TCD accounting computer. Amy Franks is the TCD accountant and, like Moorehead and Hatch­

Winecka, anticipated a significant salary increase in 2018.' 

l.2 4.5 John.<ion and Mankrunyer learned that TCD records were stored and maintained by 

13 

l4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

WSU's Energy Program located at 905 Plum Street S.H., Olympia (aka "the viu.tlt)'). They made 

an appointment with Michael Pierson. WSU IT SuppOl't Specialist, for 3 pm on January 25, 

2018. 

4.6 However, when Johnson and Mankamyer went to inspect the l'ecords, they were met by 

Mr. Pierson, his boss, James Colombo (Info1mation Systems Department Manager) and TCD 

acting director, Sarah Moorehead. Johnson and Mankam.yer did not inform Moorehead of the 

appointment. Colombo told Johnson and Mankamyer that they would have to make their PRA 

requests through Moorehead based on an MOU [Memorandum of Understanding}. Joboson and 

Mankamyer told him that they were her boss and wanted the records from WSU because they 

were investigating wrongdoing by TCD staff. 

25 4.7 On January 31, 2018, Johnson went back to the WSU Energy Office to ask some 

26 

27 

28 

additional questions. He met with Colombo and discussed the MOU and access to Ten 
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computers. He inspected the MOU between TCD and WSU IT and noted it ran fror,1 201 t to 

2014 and 1lad been signed by the former TCD Executive Director Kathleen Whalen ·rhere 

apparently is no current MOU between TCD and WSU IT in place. 

4.7.1 Johnson asked about a specific document (Le, memorandum dated November 29, 

2017, from supcrvisol' Samantha J:lleischner). According to metadata, it ~as created at the TCD 

in the accounting department using an ID associated with the TCD accountant, Amy Franks. 

4.7 2 Colombo asked Johnson why he did not want Moorehead involved. Johnson 

reiterated that he was investigating her and. others for possible wrongdoing. Colombo said he 

could get John:;on the info.llllation in a couple of days. When Johnson did not hear back, he 

c..IDailed Colombo and received an email back with a cc to Moorehead. Colomho explained he 

had been advised to redirect Johnson to Moorehead. 

4.8 Oti.Janua:ry 31, Mr. Johnson submitted the following publicl'ecords request to WSU's 

F.nergy Office: 

To: Jamea L. Colombo Energy.wsu.edu 

Ftf'st Request: 

I Eric Johnson, Chair, Thurston Conservation District (TCD), request, specify, looking at 11h e• 
mall created at TCD on 11-29-17 at 3:33pm and modified on 11-30-17 at 9:47 am. What 
computer was this created on, who created this and Where waa it sent? A copy of this e-ma!I 
and meta data send to: eric!Qhosontcd!olgmall.r..om. 

Second Request: 

I Eric Johnson, Chair, ihurston Conservation District (TCD). request any and all e-mails sen! 
to and from TCD, containing the names Eric Johnson, Richard Mankamyer, Samantha 
Fleischner, Doug Rushton, Sarah Moorehead, Shana Joy, Mari< Clark, Amy Franks, Arny 
Hatch-Winecka, between Iha datei; 112017 to 120517, send lnformatton 
to: !lr!cj.~Qntqg@gmalf.@rn 

Eric Johnson 
· 360.701.4322 

COMPLAINT fOR. l>RA VIOLATlONS 

5 

Sbawn 'fimolhy New11111 
Atmmey al Law, Ino., l' .S 

WSIJA1419 
2507 Crc.stliml Dr. N 

Olympie, WA 98S02-43J 
(!.'1 ,iSQ.!66,232 

0232 



4.9 Moorehead responded on February 8 stating: 'f£ric, if you have a public reoo1'C!s requei.i; 

2 glease feel free to send it along and 1 can get you the infonnation you'd like." She copied the 
3 

4 

s 

district's private insurance defense counsel, Michelle Fossum [michell~say1·elaw.com]. 

4.10 WSU has not responded despite its positive duty to do so by specific deadlines. RCW 

6 42.$6.510; .520. 

7 V. 

8 5.1 

CAUSE OF ACTION 

The PR.A is to be liberally construed in favor of disclosm·e and production of public 

9 

10 

ll 

12 

13 

records. RCW 42.56.030. The PRA is a strongly worded mandate for disclosure of public 

records. Neighborhood Alliance u/Spokane C<Junty v. County of Spokane, 172 Wn.2d 702 

(2011 ). RCW 42.56,520 requires a prompt response to requests under the Public Records Act 

(PRA) and provides in relevant part that the Agency can seek clarification from the requester if 

14 the request is imclear. RCW 42.56.520(4). The PRA does not allow silent withholding of entire 
15 

16 
documents ot· records, any more lhan it allows silent editing.of documents or records. FJeret 

WSU did not respond, object, or seek cl~rification Rather it relied on an outdated MOU to 
17 

18 direct Johnson to the work with the TCD staff he told them he was investigating. 

t9 VI. CLAIM FOR.RELIEF' 

20 

21 

22 

23 

Accot'ding_ to RCW 42.56.550(4) Any person who prevails against an agency in any 

action in the courts seeking the right to inspect or copy any public record or the right to 

receive a response to a _public record request within a reasonable amount of time shall be 

24 awarded alt costs, including reasonable attorney fees, incurred in connection with such legal 

25 action. In addition, it shall be within fue discretion of the court to award such person an 

26 

27 

28 
COMl'l.AINT !'OR l'llA VlOLAUONS 

6 

Sbll\Vl\ Ti11101lty New 
Allilm,:;y lit tuw, lno., P,S 

WSHA1419. · 
2507 Crtstline Or. N 

Olynkpla, WA 9iSOZ-43l' 
(l') 360--866-232 
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atnount not to exceed one hundred dollars for each day that he or she was denied the right to 

insP.ect or copy said public record. 

DATED: 2/16/18 

COMPLAINT FOR PllA VIOLATIONS 

S wn Timothy Newman 
ttoiney at Law, P.S. 

WSBA#14193 
2507 Crestline ))rive, N. W. 
Olympia, WA 98502 
PH: (360) 866-2322 
Ncwmanlaw@comcast.net 

7 

SIIIIWII ·1 imothy Ncwmn1 
Altomey at uiw, Inc,, P.S 

WSBA 14l9 
150'/ Cl\lSllino Or. N 

Olympia, WA 9850'l-432 
(P) 360-36ti-232 
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18-t-~-t-4 
JO ii .... · FILED 

SUPERIOR COURT • 
THURSTOH COUNTY~ WAS.Ii; 

Hearing Set: July 20, 2018 
2 Time'. 9:00 am 

I 8 JUL 20 P"t1 t : 13 

Linda Myhre Enlow 
Thurston county Cle1 l< 3 Judge: Schalier 
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9 

10 
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12 
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14 
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20 

21 

22 

23 

24 

25 

26 

27 

28 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

THURSTON COUNTY SUPERIOR COURT 
. TN AND FOR THE STA TE OF W ASHINGION 

Eric Johnson, 
Plaintiff: No. 18-2~00943-34 

vs. EXPARTE 

Washin6 ton State University (WSU) Energy ORDER AND nJDGMENT 

Program Office. 

Defendant. 

MONETARY JUDGMENT SUMMARY lN FAYQR Ol~RlC JOHNSON 

Judgment debtor: 

Judgment debtor's attorney: 

Judgment creditors: 

Judgment creditor's attorney: 

Attorney fee award: 

Costs award: 

Washiu_gton State University 

Timothy J. Feulner, AAG 

Eric Johnson 

Shawn Timothy Newman 

e:2.QpO.O~ , 

. -----> > <5_!_!5 ___ _ 

'B,. 

PROPOSED ORDER ANIJ JUDGMENT Sb11•,;,11 T;mothy Newm 
Allor,ic;; ttl Law, Inc., P.S 

WSBA 1419 
2507 (c-':Stline Dr. N 

Olympia, WA 9S502-4:;2 
,,,, 1;cn.11,<;,;.~,,, 

Newman Deel Ex 22 P 90 

---··-·-··- .--- - ---·---------
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THIS MATTER having com on for hearing before the undcrsign\.c'djudge, t.nd the parties 

having appeared through their attorneys of record, and the Court having considered the followin 

pleadings: 

• Complaint 

• Answer 

• Plaintiff's Opening Brief on Liability including: 

• Declaration of Eric Johnson 

• Defendant's Response Brief on Liability including: 

• 

• 

• 

• 

• 

Declaration of Sheri Glaesman 

Declaration of James Colombo 

Declaration of Michael Pierson 

Declaration of Stephanie Kalasz 

Declaration of Counsel [Timolhy J. Feulner] 

• Plaintiff's Reply Brief on Liability including; 

• Declaration of Piaintitl's Counsel [Shawn Newman] . 

• Plaintiff's Opening Brief on Penalties, Attorney's Fees and Costs 

• Declaration of Counsel [Shawn Newman] 

• 

• 

Dedaration of attorney Jon Cushman in Support of Fee Petition 

Declaration ofattomey Asa Garber in Support of Fee Petition 

• Defendant's Response Brit1fon Penalties, Attorney's Fees and Costs 

• Declaration of Sheri Glaesman 

PROPOSED ORDER AND JlJOOMUNT 

2 

Sh11wn T 1rrn1thy Newma 
Attorr.ty lt Law. Inc., P.S 

WS13A 14\9. 
1:,(17 C.<t:sllin~ Dr. N 

Olymru VI?\ 98502432 
i >i H1f-M6•'.!32 

Newman Deel Ex 22 P 91 
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• Declaration of Counsel [Timothy J. Feulner] 

• Plaintiff's Reply Brief on Penalties, Attorney's Fees and Costs 

• Declaration of Counsel (Shawn Newman J 

----·-·---··-· ··--·-·----------------

··•-·----··----··--···--· - . -·------· .... ···-- ... •·-----··--···-··-- ---·-····- .. --- ····-

-------------------------· _,. __ . --·-

---·----·--· ----------··-••-.-· 

----------------------------- ·-·---·-·· ··-

--·---· ·- -----f 

The Court finds as follows: 

1. 

2. 

3 .. 

PJaintiffis the prevailing party and entitled to fees, costs and penalties. RCW 42.56.550. 

As for costs, the court awards: $ 9i.S:. C\ $" 

As for attomey fees, the court awards: $_~.::3,oC>~. t:ao. This is based rn, 1 l<•destat of 

1.5 times what the court deems to be a reasonable rate$~---· and hours .J ~-.S _ ·- ____ . 

3. As for penalties, the Court considered the Yousoufian factors and the fuct'l ·iH1is case, 

the Court imposes the following penalties: 

• 

PROPOSfiD OR.DER AND JUDGMENT 

3 

Shu\'m Tilnothy Ncwma 
Attorne:r 4L Luw. Inc., P.S 

WSBA 1419 
}5(17 Cresdi;:, Dr. N 

Olympia w p, qr ,'l2432 
(?, 3 ,,f.,-~tt6-2J2 

Newman Deel Ex 22 P 92 
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2 

3 

DATED: 7/20/18 
Olympia 

6 W 
A mey at Luw, Inc., P.S. 

7 25 7 Crestline Dr., N. W. 
Olympia, WA 98502 

8 PH: (360) 866-2322 

9 Sha:wn@newmaq,lawolympiMQm 

10 Approved by: 

lJ 1~1~ 
12 Timothy J. Feulner 

WSBA#4S396 
l3 Assistant Attomey General 

l4 
Corrections Division 
P.O. Box 40116 

15 Olympia, WA 98504"0116 
(360) 586-1445 

16 Timf1@atg.w§.gov 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 PROPOSED ORO ER AND JUDGMr'.NT 

4 

CHRISTINE SCHALLER 

Shaw~ :;r,1,1tlly Newma 
Atto; oey ,, Law. Inc,. P .S 

WSBA 1419 
2507 ·;rerthnc Dr, N 

Olympi!l, WA •18502-432 
(", 360-866-232 

Newman Deel Ex 22 P 93 
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NO. 97646-5 

SUPREME COURT OF THE STATE OF WASHINGTON 

ERIC JOHNSON and RICHARD MANKAMYER, 

Appellants, 

V. 

WASHINGTON ST ATE CONSERVATION COMMISSION, 
and the following in their individual and official capacities: 
JIM KROPF, CHAIR; DEAN LONGRIE, VICE-CHAIR; 

HAROLD CROSE, COMMISSIONER; LARRY COCHRAN, 
COMMISSIONER; DARYL WILLIAMS, COMMISSIONER; 

SARAH SPAETH, COMMISSIONER; PERRY BEALE, 
COMMISSIONER; THOMAS MILLER, COMMISSIONER; 

EXECUTIVE DIRECTOR MARK CLARK; POLICY 
DIRECTOR RON SHULTZ; JON AND JANE DOES 1-10. 

Respondents. 

APPENDIX A-5 to BRIEF OF APPELLANTS 

Request for Recall of Conservation District Commissioners 
Johnson and Mankamyer {7/18/18) 



.,t-· 
July J 8, 2018 

TO: THURSTON COUNTY AUDITOR 

RE: 

FROM: 

REQUEST FOR RECALL OF 
CONSERVATION DISTRICT 
COMMISSIONERS JOHNSON 
AND MANKAMYER 

ARTHUR WEST 
120 State Ave NE #1497 
Olympia, WA. 98501 

RECEIVED 
THURSTON COUNTY AUDITOR 

AT 
9Y: 

JUL 18 2018 

//:0_1 ~M 
. 1;t: ~PUT 

Please regard this as a request for recall of Thurston C)Jlscrvation 

Commission Board Members Johnson and Mankamyer, in regard to knowingly 

violating RCW 43.10.067 and RCW 43.10.030. 

On or about June 13-July 16, and on July 16-18, 2018, State officers 

Mankamyer and Johnson went "rogue" and illegally retained private 

counsel, Shawn Newman, to represent them, in part to defend them in regard 

to official actions taken in their official capacities in a pending action in the 

Thurston County Superior Court under RCW 42.30. 

RCW 43.10.030 provides, in pertinent part: 

The attorney general shall: ... 
(3) Defend all actions and proceedings against any 
state officer or employee acting in his or her officia.1 
capacity, in any of the courts of this state or the 
United States; 

Further, RCW 43.10.067 requires that: 

No officer, director, administrative agency, board, ('t 
commission of the state, other than the attornev 
general, shall employ, appoint or retain i,1 

employment any attorney for any administrative 
body, department, commission, agency, or tribunal or 



any other person to act as attorney in any legal or 
quasi legal capacity in the exerc1se of any of the 
powers or perf onnance of any of the duties specified 
by law to be performed by the attorney general, ... 

By hiring private counsel to perform work required to be perfonned by t.he 

Attorney General the named Thurston Conservation Commission Board :vte11 hers 

went "off the Conservation District", violated their oaths of office, and .~1•m.nitted 

mis- and malfeasance. These actions took place June 13-July 16, and .11. J .tly 16-

18, 2018. 

By so acting Thurston Conservation Commission Board member::: fohnson 

and Mankamyer committed the following ... Misfeasance" or malfeasar.ce" in 

office... any wrongful conduct that affects, interrupts, or interferes with the 

perfonnance of official duty~ Additionally, "misfeasance" in office means the 

performance of a duty in an improper manner; and Additionally, '*mal~;:11s:i.nce" in 

office means the commission of an unlawful act; "Violation of the o~ '11 of o-:f.ce" 

means the willful neglect or failure by an elective public officer to ;t rfr rm 

faithfully a duty imposed by law. 

I, Arthur West, am a qualified voter residing within Thurston Cl'i'- 1lv 

I declare the foregoing to be correct and true under penalty of perJucy of the 

laws of the State of Washington. Done July 18, 2018. 
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APPENDIX A-6 to BRIEF OF APPELLANTS 

Letter from WSCC Clark to Newman (9/13/18) 



September l :t 2018 

Mr. Shawn Newman 
Newman Luw 
2507 Crestline Dr. NW 
Olympia. WA. 98502 

Dear Mr. Nr.w1mm, 

', T1\1T or WASI-W~CrON 

C()NSf.:RVAll()N <:OM1vilSSION 

Thank you fi:ir your email of September l 1, 2018, Although not dearly stated. in an abundance 
of caution, the Washington Stale Conservalion Commission (WSCC) interpret:; yom email lo ht\ 
at least in part, an application for an adjudicative proceeding. RCW 34.05.4 D(2). P•Jrswmt to 
RCW 34.05.416, the WSCC lms <lcd<led not to conduct an adjudicative procccdin::; nndcr fhe 
A<lminbitnHivc Procedures Act (APA), RCW 34.05, and provi,fos this brief statement of !he 
rensons to you. 

The public hearing on the removal of local conservation district supervisors is required by 
statute, RCW 89.08.200, Unlike other stawtes related to hearings, howevcL the [ q:,lslature docs 
not require that the hearing on remnval be conducted as an adju<lieution under th.: A;if\, See e,g. 
RCW 49.60,250, RCW 8(1.50,090(3), RCW 43.2!B. DO, 

i\ hearing is required ,vher1: a property or liberty interest may be impl1cuted. B11t ;;\:'. fr:nn of 
such fl hearing is dependent on a balancing of !he <.:ompeting interest nt stake. U111.•.,fo 1:d BoarJ t?{ 
fduca!ion v. Lomlennil!, 470 U.S. 532, 542-43 (1985) (citing MatheH'S ,,_ E/dridgi', A24 lJ,8. 
JI 9, 335 ( l \J/6)). ln this case, the interests are the private interests of your clicw:: h 1daining 
their volunteer positions. the governmental interest in expeditious renHWal if such removal 1:1 
called frH". the avoidance of administrative burdens, and the d:;k of an erroneous tc: ml nation. Id 
at 543. •·111 general. ·something less· than n full cvidcntiary hearing is sufficient pd,fr 1;, adverse 
i1<lminislrntivc action." Id a! 545 {citing Mathews, 424 U.S. at 343). This is partk111.r·ly {me 
where., us is the case here, judicial review of the agency acli<,m on removal l:i :rvai!;,!Jh-. RCW 
34.05.570(4), . 

Your clicnis arc receiving a publk hearing prior to a decision on removal, us r('quir(;·J by statute 
umJ due process, The WSCC has determined that holding a hearing convened urnll:r d,i.: Open 
Public Meetings ;\ct (OPivfJ\), RCW 42,30, logcthcr with the procedural snl'cgwm.\:~ prnvidcd hy 
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WSCC response to Mr. Newman re public hearing 

Septemb,1r 13, 2018 ·- Page 2 of 2 

stntut~ and rule, will provide suflicicm process: Under the WSCC's dceision. your riients cw:h 

have the opp{irlllnity lo present a written response, a hearing brief, an oral present~ition, 

docomcntm·y t.:\·i<lcnce, and tht opportunity to respond lo Commissioner qucstions to fully 

inform the WSCC prior to any decision bdng made. Tht1 WSCC also considered its oh!igations 

to timely resolve this matter !hat has hccn going on for some tim(> for the benefit of 1;ve1)one 

concerned. No further proccf;s is required. , 

For thc:5C rcus011s, the WSCC will tlol conduct an AP/\ ztdJmfa:ativc procecdin1; :·1 i1m 1;',,lltcr. 

This decision is not sub.iect to further administrative review. 

Your email ahio disputes th~ WSCC's application of its t1wn regulation, WAC i ;~,~ 1 , C-%0. The 

regulation ~tutes; 

(3) The conservatirn1 corrnni:;;:-;ion must hold at ka:,;t one public bearing no ,.;, dfor thnn 

sht)' days from the ,fate or certified mailing to the supervisor in the :~P.\: :.u- 1:d by the 

conservation district supervisor before m:ting to remove the incumbent frn,,• c,!li:c. 

This unambiguous regulation state~ that the sixty-day period begins on 1hc date tl1<: ccrdfied mail 

was deposited in the mailbox to !he supervisor's address of record. This is analogotiS 10 and 

consistent wit!1 other statutes aud rt~gulations regarding scrvitx.; upon mailing. indlldiap RCW 

34.05.0 IO( l 9). 

l r you have furl her qu~stions you may contact Ali,:.:i-1 McClcndon at the Cmmr,i ir,1~·,11 :Jl 060) 

407-6200 or amccl~ndonfi1J.scc,\Vj1.g_QY. 

1 Sec RC\V R9,0K2fJO (providing for notice and a public hearing) and WAC 135- l 10-?60 (adi}%,:· aH \Jr<.widing for 

a ~ixty-day notice period prior 10 !waring imd the O!Tfl<'litmhy for i1 wrilllm rcspon:-;e lO charge,; j;ri ,, h 1-~,'.rhig), 
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APPENDIX A-7 to BRIEF OF APPELLANTS 

Letter from WSCC Clark to Johnson (10/8/18) 



fAIE OF WASHINGTON 

PO Box 

September 11, 2018 

Mr. Eric Johnson 
Supervisor, Thurston Conservation District 
PO Box 100 
Rochester, WA 98558 

Mr. Johnson: 

This letter is your notice that the Washington State Conservation Commission (WSCC) will hold 
a public hearing to consider your removal from the position of supervisor of the Thurston 
Conservation District for neglect of duty or malfeasance in office, pursuant to RCW 89.08.200. 
The hearing will be held no earlier than sixty days from the date of this letter, and thus will be 
scheduled on or after November 14, 2018, and on or before December 14, 2018. This notice to 
you is considered accomplished and complete with the deposit of this letter today in the 
United States mail, properly addressed, certified mail postage prepaid, to your address of 
record. 

Evidence in the record before the WSCC currently consists of the Thurston Conservation 
District Investigation Report dated July 16, 2018 (Report) and exhibits cited therein, and the 
Response to SCC Investigation Report by TCD Supervisors Johnson and Mankamyer dated 
August 14, 2018 (Response) and exhibits cited therein. 

Hearing briefs will be required from WSCC staff and from Supervisors Johnson and 
Mankamyer. Briefs must be received at the WSCC office by close-of-business 14 calendar days 
before the hearing itself. 1 WSCC staff must submit one brief regarding removal of Super,isor 
Johnson, and Supervisor Johnson must submit his individual brief. WSCC staff must sutmit a 
separate brief regarding removal of Supervisor Mankamyer, and Supervisor Mankamyer must 
submit his separate individual brief. Hearing briefs may not be combined and each hearing brief 
is limited to 40 pages maximum, exclusive of exhibits. Any new factual information 
supplementing the Report or the Response must be referenced in and submitted with the 
hearing brief. No new information or exhibits from either WSCC staff or the supervisors will be 
admitted into the record during the public hearing. Upon submittal of the hearing briefs to the 
WSCC office, the office will transmit all briefs to the Commissioners, and will transmit WSCC 
staff briefs to Mr. Johnson and Mr. Mankamyer. 

1 The WSCC office is located at 300 Desmond Drive SE, Lacey, WA 98503 or PO Box 47721, Olympia, WA 98504-

7721. 
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WSCC Letter re Hearing Notice to Johnson 
September 11, 2018 - Page 2 of 2 

The hearing will be convened under the Open Public Meetings Act Two hours are allotted for 

each presentation. The first presentation will be from WSCC staff, followed by separate 

presentations from each supervisor. The order in which the supervisors present will be 

determined between them. The format of the hearing will be as follows: 

Staff presentation: 30 minute presentation, then Commissioner questions for up to an 

additional 75 minutes (1.75 hours total). 

Supervisor presentation: 30 minute presentation, then Commissioner questions for up to 

an additional 90 minutes (2 hours total). 

Supervisor presentation: 30 minute presentation, then Commissioner questions fer up to 

an additional 90 minutes (2 hours total). 

Staff rebuttal presentation: 15 minutes. 

The WSCC intends to vote on the options set out in the Report on the day of the hearing. 

Outside of the submittal of the hearing briefs, there is no additional pre-hearing practice 

authorized. RCW 89.08 does not grant the WSCC power to issue subpoenas or to authorize 

discovery, so no such procedures are permitted. 

WSCC staff member Alicia McClendon will contact you with regard to available dates for the 

hearing. You must respond no later than September 28, 2018. If she has not received your 

response by that date or if you without demonstrated good cause propose no available dates 

between Nov. 14, 2018 and Dec. 14, 2018, the WSCC will schedule the hearing based on 

Commissioner availability and proceed. 

If you have further questions you may contact Alicia MCCiendon at the Commission at (360) 

407-6200 or amcclendon@scc.wa.gov 

Sincerely, 

Mark Clark 
Executive Director 

Cc: Phyllis Barney, Assistant Attorney General 

Ann Essko, Assistant Attorney General 
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APPENDIX A-8 to BRIEF OF APPELLANTS 

In the Matter of the Removal of Eric Johnson and Richard 
Mankamyer from their Positions as Thurston Conservation 

District Supervisors: WSCC Findings of Fact, Decision and 
Notice of Appeal Rights (3/21/19) 



WASHINGTON STATE CONSERVATION COMMISSION 

IN THE MATTER OF THE 
REMOVAL OF ERIC JOHNSON AND 
RICHARD MANKAMYER 
FROM THEIR POSITIONS AS THURSTON 
CONSERVATION DISTRICT SUPERVISORS 

) 
) 
) 
) 
) 

INTRODUCTION 

FINDINGS OF FACT 

In response to a complaint, the Washington State Conservation Commission 

(Commission) directed Commission staff to conduct an investigation into actions of the 

five-member Board of Supervisors of the Thurston Conservation District (TCD), 

pursuant to the Commission's authority under RCW 89.08.200 and WAC 135-110-960. 

Staff completed an investigation, and issued an investigative report containing staffs 

conclusions on eleven enumerated allegations ("complaints" or "charges"). 1 The staff 

report included seven recommended options for Commission action, two of which were 

the removal of two of the five TCD supervisors, Eric Johnson and Richard Mankamyer, 

for malfeasance and neglect of duty. 

Eric Johnson was appointed as a Supervisor of TCD by Commission to a term of 

office beginning May 2016 through May 2019. Richard Mankamyer was elected as a 

Supervisor of TCD to a term of office beginning May 2017 ending May 2020. 

The two supervisors submitted a written response to the staff findings. At a 

special Commission meeting August 29, 2018, the Commission voted to hold a public 

hearing on the Thurston Conservation District Investigation. 

1 The numbers assigned to each complaint or charge herein are as designated in the investigative 

report. 
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The public hearing was held in Olympia, Washington on February 20, 2019. The 

question presented for hearing was: 

Whether either or both of the named conservation district supervisors [Supervisor 

Johnson and Supervisor Mankamyer] should be removed from office by the 

Conservation Commission as provided in RCW 89.08.200, which reads in 

relevant part: "A [ conservation district] supervisor may be removed by the state 

conservation commission upon notice and hearing, for neglect of duty or 

malfeasance in office, but for no other reason." 

During the hearing, the Commission received evidence in the form of witness testimony 

and admitted exhibits from the Commission's investigative staff and the supervisors. 

Public comment was not taken. Following the hearing and deliberation, the Commission 

found: 

Neglect of duty on the part of Mr. Johnson and Mr. Mankamyer on Charge 2 and 

Charge 4; 

Malfeasance on the part of Mr. Johnson and Mr. Mankamyer on Charge 5; 

Malfeasance on the part of Mr. Johnson on Charge 7. 

The Commission voted for the removal of Mr. Johnson and Mr. Mankamyer. 2 

Definitions - WAC 135-110-110 

Malfeasance means wrongful conduct that affects, interrupts, or interferes with 

the performance of a supervisor's official duty. 

2 Commissioner Carol Smith recused from the hearing, was not present during the hea:·mg after 

her recusal, and did not vote. Commissioner Larry Cochran was unable to attend the hearing, and did not 

vote. 
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Neglect of duty means failure by a supervisor or supervisors to perform 

mandatory duties. Such duties include, but are not limited to: 

(a) Compliance with laws and rules imposed by local, state, and federal 

government entities; 

(b) Attendance at a sufficient number of board meetings so as to not impede the 

work of the conservation district; 

( c) Maintaining a full and accurate record of district business; 

( d) Securing of surety bonds for board officers and employees; 

(e) Carrying out an annual financial audit; 

(t) Providing for keeping current a comprehensive long-range program; 

(g) Providing for preparation of an annual work plan; 

(h) Providing for informing the general public, agencies, and occupiers oflands 

within the conservation district of conservation district plans and programs; 

(i) Providing for including affected community members in regard to current and 

proposed plans and programs; and 

(j) Providing for the submission of the conservation district's proposed long-range 

program and annual work plan to the conservation commission. 

RECORD 

In making these findings, the Commission considered the following record: 

• Thurston Conservation District Investigation Report and Exhibits contained in the 

Appendices (Investigation Report), submitted by Ron Shultz and Kirk Robinson, 

WSCC Staff (July 16, 2018); 

• Response to SCC Investigation Report and Exhibits by Supervisors Johnson & 

Mankamyer (Response), submitted by Shawn Timothy Newman (August 14, 

2018); 
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• Hearing Brief - In the Matter of Removal of Eric Johnson, Supervisor, Thurston 

Conservation District, submitted by Ron Shultz and Kirk Robinson (November 

26, 2018); 

• Hearing Brief- In the Matter of Removal of Richard Mankamyer, Supervisor, 

Thurston Conservation District, submitted by Ron Shultz and Kirk Robinson 

(November 26, 2018); 

• Supervisors' Brief & Supplemental Response; Continuing Objections; and 

Motions to Recuse, submitted by Shawn Timothy Newman (November 26, 7018); 

• Prehcaring Order (December 5, 2018); 

• Second Prehearing Order (December 6, 2018); 

• Third Prehearing Order (February 13, 2019); 

• Preliminary Motions: Motion to dismiss complaint vs. Supervisory Richard 

Makamyer, Motion to disqualify Commissioners, Motion to disqualify Mr. 

McLean submitted by email by Mr. Newman (February 4, 2019 12:12pm); 

• Washington State Conservation Commission Staff Response to Supervisors' 

Motions (February 15, 2019); 

• Supervisors' Reply to Staff Response to Supervisors' Motions (submitted by 

email February 16, 2019, but dated 1/16/19); 

• Conservation Commission Staffs Final List of Witnesses and Exhibits (February 

15, 2019); 

• Supervisors' Continuing Objections; Pretrial Order Issues; and Final Witness List 

(submitted by email February 15, 2019, but dated 1/15/19); 
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• Supervisors' Exhibits 3, 6-10, and 12-17 entered at hearing; and 

• The full transcript of the public hearing held February 20, 2019. Witnesses 

testifying under oath were: 

Kirk Robinson 
Diretha Hollenbaugh 
Sarah Moorehead 
James Goche 
Linda Powell 
Paul Mikoloski 
Joe Hanna 
Richard Mankamyer 
Eric Johnson 
Mark Clark 

FINDINGS OF FACT RELATED TO CHARGES 

The Commission makes the following findings on the four complaints for which it 

found either Neglect of Duty or Malfeasance by the Supervisors. The Commission makes 

no findings on other complaints. The Commission makes these findings based on the 

preponderance of the evidence. 

Complaint #2: Supervisor Johnson and Supervisor Mankamyer failed to provide a 

timely and accurate record of District Business 

Commission Finding: Neglect of Duty 

The Commission finds that Supervisor Johnson and Supervisor Mankamyer failed to 

maintain a full and accurate record of district business by failing to regularly review, 

finalize and sign district Board meeting minutes. Finalizing the minutes of district Board 

meetings took an unacceptably long time. Commission Regional Manager Shana Joy had 

notified the supervisors of problems regarding the minutes. The lack of ratified minutes 

impacted performance of all supervisors because they were left unsure what actions had 
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been taken. The lack of a clear record of district action items also negatively impacted the 

work of district staff, who were left without proper direction. While the supervisors 

testified that staff shortcomings were the cause of delays, the keeping of minutes and 

maintaining full and accurate records of district business is the responsibility of the 

supervisors. 

Complaint #4: Supervisor Johnson and Supervisor Mankamyer delayed approval of 

timesheets and signing of checks 

Commission Finding: Neglect of Duty 

The Commission finds that Supervisor Johnson and Supervisor Mankamyer failed to 

maintain a full and accurate record of district business by failing to timely sign checks 

and approve timesheets. The district incurred late fees on overdue bills because checks 

were not properly signed and bills were not timely paid. Failure to properly update bank 

account signing authorities put the district at risk. While review of expenditures is an 

appropriate role for supervisors, the district had an approved budget, and routine 

expenses should have been able to be met in an orderly way. Supervisor Mankamyer 

received training regarding financial operations, but failed to implement proper 

procedures. District financial policies were inadequate. Delays in approving timesheets 

negatively impacted the districts ability to be reimbursed for work performed. 

Complaint #5: Supervisor Johnson and Supervisor Mankamyer engaged in 

inappropriate conduct and making inappropriate comments when working with 

District staff and failed to respond to the District's insurance carrier's risk­

management recommendations 

Commission Finding: Malfeasance 
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The Commission finds that Supervisor Johnson and Supervisor Mankamyer failed to 

maintain a workplace free from perceived harassment, which affected, interfered with 

and interrupted the performance of the duties of supervisors, of staff and of the district. 

The Commission finds that the Supervisor Johnson and Supervisor Mankamyer alsc, 

failed to implement the recommendations provided to the supervisors by Endnns, the risk 

sharing pool and risk management specialists for special purpose districts. This wrongful 

conduct added increased costs to the district in the form of a rate increase for coverage, 

and an increase in the district's deductible coverage. The district is at risk of losing 

coverage completely because of this conduct. 

Complaint #7: Supervisor Johnson failed to attend a District public hearing to 

consider future county funding for the District 

Commission Finding: Malfeasance 

The Commission found that Supervisor Johnson failed in his duty, as district Board chair, 

to ensure proper funding for district activities. The Commission found that Supervisor 

Johnson acted wrongfully in a way that affected the financial future of the district by not 

attending a District public hearing on rates and charges by phone when that option was 

available. 

APPEAL 

The Commission's decision on removal is appealable to Thurston County Superior Court 

under RCW 34.05.570(4)- Review of other agency action. 
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SHAWN T. NEWMAN, ATTORNEY AT LAW

October 04, 2019 - 2:40 PM

Transmittal Information

Filed with Court: Supreme Court
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Superior Court Case Number: 18-2-04699-5
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