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I. INTRODUCTION 

 PFWA Lacey, LLC (Appellant and hereafter, PFWA Lacey) is a 

defendant in an underlying matter pending in Thurston County Superior 

Court with Case No. 18-2-03929-34.  This Court granted PFWA Lacey’s 

Motion for Discretionary Review on February 11, 2020.   

 The trial court incorrectly denied the Motion for Summary 

Judgment and the Motion for Reconsideration.  The trial court failed 

because PFWA Lacey established as a matter of law that the liability waiver 

signed by Respondent (Plaintiff Carol J. McCoy and hereafter, Ms. McCoy) 

was conspicuous and enforceable. 1 

This Court should reverse the trial court’s obvious error, because the 

trial court’s Orders denying PFWA Lacey’s Motion for Summary Judgment 

and denying the Motion for Reconsideration of the same are contrary to 

current, established Washington case law.    

II. ASSIGNMENTS OF ERROR 

 1. Assignments of Error  

  a. The trial court erred when it denied PFWA Lacey’s 

Motion for Summary Judgment on October 25, 20192. 

  b. The trial court erred when it denied PFWA Lacey’s 

Motion for Reconsideration on November 14, 20193.   

                                                           
1 Appendix A1 - A2 and B1.  Orders Denying Summary Judgment and Reconsideration. 
2 Appendix A1 - A2.  Order Denying Summary Judgment. 
3 Appendix B1.  Order Denying Reconsideration. 
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2. Issues Pertaining to Assignments of Error  

 Ms. McCoy signed a conspicuous, valid, and binding liability 

waiver.4  Thick, black lines top a broad, highlighted banner containing 

bolded, capitalized words warning of release of liability and assumption of 

risk.5   Directly below the banner is a paragraph repeatedly explaining 

Ms. McCoy’s waiver of legal rights and agreement to accept full 

responsibility for any injury or death.6   Wide signature blocks sit 

immediately below the release of liability section, separating the liability 

section from the wording beneath.7   

As such, the issues pertaining to assignments of error are as follows: 

a. Whether this Court should determine the waiver 

clause at issue is enforceable as a matter of law upon 

applying the enforceability test outlined in Stokes8 (Division 

I), in Johnson9 (Division III), or outlines and applies its own 

test? 

b. Whether the trial court’s denial of summary 

judgment should be reversed, when the liability waiver 

signed by Ms. McCoy is enforceable; and 

                                                           
4 Appendix C1 - C2. Membership Agreement. 
5 Id. 
6 Id. 
7 Id. 
8 Stokes v. Bally’s Pacwest, Inc., 113 Wn. App. 442, 54 P.3d 161 (2002). 
9 Johnson v. Spokane to Sandpoint, LLC, 176 Wn. App. 453, 458 9, 309 P.3d 528 (2013). 
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c. Whether the trial court’s denial of reconsideration of 

it summary judgment denial should be reversed, when the 

liability waiver signed by Ms. McCoy is enforceable? 

III. STATEMENT OF THE CASE 

 1.  Background 

 The trial court action arises out of a July 28, 2016 incident at Planet 

Fitness, Lacey, where Ms. McCoy allegedly fell from a stair machine.  She 

has alleged the emergency stop button on the stair machine failed to stop 

the machine, causing her injury.10   

 On January 14, 2019, Ms. McCoy filed an Amended Complaint, 

including PFWA Lacey, LLC, as a defendant, alleging claims of negligence 

and failure to provide a safe product.11  

 On February 1, 2016, Ms. McCoy entered into a Membership 

Agreement – a binding contract clearly and repeatedly warning her of 

waivers and conditions, while subsequently allowing access to the Planet 

Fitness gym facility in Lacey.12   

 The first part of the Membership Agreement contract includes 

Ms. McCoy’s personal information, membership rate, and fee schedule.13   

A box breaking up the first page calls attention to Ms. McCoy’s payment 

authorization.14    

                                                           
10 Appendix D1 - D3.  Plaintiff’s Complaint.   
11 Appendix E1 - E3.  Plaintiff’s Amended Complaint.    
12 Appendix C1 - C2.  Membership Agreement. 
13 Id. 
14 Id. 
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 Subsequently, a liability waiver sits below thick, black lines over a 

broad, highlighted banner containing the bolded, capitalized words 

“RELEASE OF LIABILITY” “ASSUMPTION OF RISK” “CLUB 

RULES” and “BUYER’S NOTICE & RIGHT TO CANCEL.”15   

Directly below the banner is a paragraph repeatedly explaining 

Ms. McCoy’s waiver of legal rights, her agreement to accept full 

responsibility for any injury or death, and her waiver of liability for any 

injury resulting from the negligent conduct or omission of Planet Fitness.16   

Ms. McCoy’s dated signature and a Planet Fitness Authorized Signature sit 

immediately below the release of liability section.17  

 Additionally, Ms. McCoy had the option to not be bound by the 

binding contract she had entered into on February 1st.  In big, bold, capital 

letters, not two inches from where she signed the contract to release PFWA 

Lacey from all liability, the Agreement clearly provides the process for 

canceling the contract.18  To PFWA Lacey’s knowledge, Ms. McCoy has 

never wished to, or even attempted to, cancel the contract.     

 Between entering into the Agreement and the day of the incident, 

Ms. McCoy checked into PFWA Lacey eight times; her last known date of 

attendance was July 28, 2016.19   

                                                           
15 Appendix C1 - C2.  Membership Agreement. 
16 Id. 
17 Id. 
18 Id. 
19 Appendix G1.  Check-in History.  
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 2. Accident Facts 

 Ms. McCoy arrived at PFWA Lacey on July 28, 2016,20 checked in, 

and decided to use a PowerMill stair machine.21   Ms. McCoy’s testimony 

conflicts between the first and second halves of her deposition.   

 On July 17, 2019, Ms. McCoy testified she had never before used a 

stair-climber-type machine and did not seek instruction or read any warning 

labels.22   Ms. McCoy stated she started the machine by pressing “the slow 

button.”23   When shown a picture of the control console, she was unable to 

identify which button she pushed to start the machine.24  The machine 

started slowly after Ms. McCoy pressed an unknown button,25 then sped up 

“super fast,” and did not stop when she pushed the stop button.26  

 3. On October 25, 2019, PFWA Lacey Moved for   

  Summary Judgment. 

 

 Because Ms. McCoy refused to dismiss PFWA Lacey from this suit 

on the grounds of liability, PFWA Lacey was forced to file a motion for 

summary judgment.27  On September 27, 2019, PFWA Lacey filed a motion 

for summary judgment28 and on October 18, 2019, PFWA Lacey filed a 

reply in support of its motion for summary judgment.29 

                                                           
20 Appendix F1 - F7.  Select Pages of Plaintiff’s Deposition Transcript, at 62:5-9. 
21 Appendix F1 - F7.  Select Pages of Plaintiff’s Deposition Transcript, at 62:12-17. 
22 Appendix F1 - F7.  Select Pages of Plaintiff’s Deposition Transcript, at 57:7-21; 59:9-10. 
23 Appendix F1 - F7.  Select Pages of Plaintiff’s Deposition Transcript, at 69:4-20. 
24 Appendix F1 - F7.  Select Pages of Plaintiff’s Deposition Transcript, at 69:12-20. 
25 Appendix F1 - F7.  Select Pages of Plaintiff’s Deposition Transcript, at 71:19-22. 
26 Appendix F1 - F7.  Select Pages of Plaintiff’s Deposition Transcript, at 73:11-12. 
27 Appendix H1 - H20.  Motion for Summary Judgment.  
28 Id. 
29 Appendix I1 - I11.  Reply in Support of Summary Judgment.  
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 Despite the above-outlined facts, the trial court denied PFWA 

Lacey’s motion for summary judgment. The court found questions 

remained regarding whether the liability waiver was conspicuous and 

whether Ms. McCoy signed the waiver unwittingly. 

 4. On November 14, 2019, PFWA Lacey Moved for  

  Reconsideration. 

 

 PFWA Lacey sought and filed a motion for reconsideration.30  On 

November 4, 2019, PFWA Lacey filed a motion for reconsideration,31 but 

the trial court denied the motion on November 14, 2019.   

 5. PFWA Lacey Filed and Served Its Notice of   

  Discretionary Review. 

 

 The trial court’s October 25, 2019, and November 14, 2019 Orders 

effectively were forcing PFWA Lacey into a needless trial, demanding great 

time and financial expenditure.32  To avoid the necessity of trial, PFWA 

Lacey filed and served a Notice of Discretionary Review on December 11, 

2019.33  PFWA Lacey wished the summary judgment and reconsideration 

denials to be reviewed before it was forced to proceed to trial.  This Court 

granted discretionary review on February 11, 2020.  A motion to stay 

proceedings in the superior court until June 14, 2020, has been filed.  An 

extension of the stay will be filed as required.   

                                                           
30 Appendix J1 - J9.  Motion for Reconsideration.  
31 Id. 
32 See Appendix A1 - A2 and B1.  Orders Denying Summary Judgment and Reconsideration. 
33 Appendix K1 – K3.  Notice of Discretionary Review.  
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IV. SUMMARY OF ARGUMENT 

 

 Ms. McCoy signed a conspicuous and valid liability waiver.  The 

liability waiver distinctly stands out in the Membership Agreement.  The 

eye is drawn to the thick, black lines atop a ¼-inch highlighted banner above 

the liability waiver.  The large, bolded and capitalized letters within the 

highlighted banner demand attention, causing a reasonable person to be 

aware of their presence, and thus, the presence of the liability waiver.   

 The law dictates conspicuous waivers are valid and binding.  

Whether or not Ms. McCoy read the liability waiver for whatever personal 

reasons before signing the liability waiver is immaterial to the 

conspicuousness analysis.  The liability waiver Ms. McCoy signed is 

conspicuous.  Justice requires reversal of the trial court’s Orders.  

V. ARGUMENT  

 

 1. Standards of Review. 

 

a. PFWA Lacey, LLC Seeks De Novo Review.  

 

 The Washington Courts of Appeal review denials of summary 

judgment de novo. “Our review of the denial of a summary judgment 

motion is de novo.”34  This case turns on a question of law; whether the 

liability waiver is enforceable.  “Questions of law are reviewed de novo.”35 

 The Washington Court of Appeals, Divisions I and III, have each 

recently produced case law speaking to the characteristics of what makes a 

liability waiver conspicuous.  The Supreme Court of Washington last 

                                                           
34 Stokes v. Bally’s Pacwest, Inc., 113 Wn. App. 442, 444, 54 P.3d 161 (2002) (citations omitted). 
35 Id, at 445. 
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touched on liability waiver conspicuousness in Baker, and provided 

characteristics of what makes a liability waiver not conspicuous.36  

 The Washington Court of Appeals, Division II, should review this 

case de novo, utilizing current, controlling Washington case law found in 

Stokes37 or Johnson38.  Whether this Court follows the factors considered 

by the other Divisions or utilizes its own test, this Court should find the 

liability waiver is enforceable and reverse the lower court.  

b. PFWA Lacey Seeks Review For Abuse of 

Discretion. 

 

 The Washington Courts of Appeal review denials of motions for 

reconsideration for abuse of discretion.  “A motion for reconsideration… 

[is] to be decided by the trial court in exercise of its discretion and its 

decision will be overturned only if the court abused its discretion.”39  

“Discretionary determination should not be disturbed on appeal except on a 

clear showing of abuse of discretion, that is, discretion manifestly 

unreasonable, or exercised on untenable grounds, or for untenable 

reason.”40  This court should reverse the lower court’s Order denying the 

Motion for Reconsideration.  

                                                           
36 Baker v. City of Seattle, 79 Wn.2d 198, 484 P.2d 405 (1971). 
37 Stokes v. Bally’s Pacwest, Inc., 113 Wn. App. 442, 448, 54 P.3d 161 (2002). 
38 Johnson v. Spokane to Sandpoint, LLC, 176 Wn. App. 453, 458-9, 309 P.3d 528 (2013). 
39 Rivers v. Wash. State Conf. of Mason Contrs., 145 Wn.2d 674, 685, 41 P.3d 1175 (2002) (citations 

omitted). 
40 Id, at 684, 
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2. The Court Should Reverse the Trial Court’s Denial of 

Summary Judgment and Reconsideration as A Matter of 

Law. 

 

The Commissioner decided on February 11, 2020 that discretionary 

review was proper. The Commissioner agreed the lower court’s Order and 

findings were contrary to the law of the land.  The Commissioner found 

“[t]he waiver… was set apart from the other provisions beneath a fourth of 

an inch thick highlighted banner.”41  “[t]wo signature lines that span the 

entire width of the page, further separate[e]… the waiver from the rest of 

the contract.”42  “The heading of the waiver is clear.”43  “Finally, McCoy’s 

signature is clearly related to the waiver.”44  “Given the sufficiently clear 

language of the waiver, and the analysis of the waiver under the Six Johnson 

factors, this court concludes that the trial court committed obvious error in 

denying PFWA’s motion for summary judgment.”45   

Even if all evidence is viewed in favor of Ms. McCoy, Washington 

case law dictates the liability waiver she signed was conspicuous and was 

signed freely.  Instead, the trial court seemingly added additional 

requirements that go beyond well-established Washington jurisprudence 

when it denied the Motions.46  

                                                           
41 Ruling Granting Review, at 5. 
42 Ruling Granting Review, at 5. 
43 Id.  
44 Id. 
45 Id. 
46 Ruling Granting Review, at 3, citing Mot. For Disc. Rev., Appendix J at 3.  
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a. The Trial Court Erred in Finding the Liability 

Waiver Was Not Conspicuous. 

 

 The trial court denied PFWA Lacey’s motion for summary 

judgment on the grounds the enforcement of the signed liability waiver, and 

whether or not it was conspicuous, was a matter for a jury to decide.  

However, the conspicuousness of the waiver is matter of law, not fact, and 

a court, not a jury, must determine matters of law.  

i. The Liability Waiver Meets Five of the Six 

Established Factors Used by Washington 

Courts to Determine Whether a Waiver is 

Conspicuous.  

 

 The Washington Court of Appeals, Division III, pondered six 

factors in deciding whether a liability waiver and release provision was 

conspicuous, including: 

Whether the waiver is set apart or hidden within other 

provisions, whether the heading is clear, whether the waiver 

is set off in capital letters or in bold type, whether there is a 

signature line below the waiver provision, what the language 

says above the signature line, and whether it is clear that the 

signature is related to the waiver.47  

 

 The Court found all six factors need not be present for a release of 

liability to be conspicuous.  The Court found three of the factors made the 

liability waiver in Johnson so conspicuous reasonable minds could only 

reach one conclusion on the question of whether the document was 

unwittingly signed.48 

 The Johnson Court found: 

                                                           
47 See, Johnson v. Spokane to Sandpoint, LLC, 176 Wn. App. 453, 458-9, 309 P.3d 528 (2013). 
48 Johnson, 176 Wn. App. 453, at 462. 
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The release executed by Ms. Johnson [electronically] on line 

clearly sets apart the release language in either italicized 

letters or in all capital letters or both. The document was 

conspicuous with a header stating, ‘WAIVER AND 

RELEASE OF LIABILITY, ASSUMPTION OF RISK 

AND INDEMNITY AGREEMENT.’49  The waiver 

repeatedly warned Ms. Johnson that she was giving up her 

legal rights by signing the waiver, with this clearly indicated 

above the signature line.50 

 

 Here, the same three factors are present in this case.  Moreover, the 

two more of the six factors are present in this case.  The following five of 

six factors are present in the liability waiver at issue:  

(1) whether the waiver is set apart or hidden within other provisions,  

The waiver is set apart.  Bolded, black lines separate a 

¼-inch thick, highlighted, dividing banner, clearly setting 

apart the release language.  Two signature blocks, under the 

release language, span the entire width of the page, 

separating the liability waiver from the rest of the contract.  

 

 (2) whether the heading is clear,  

The heading is very clear.  Bolded, black lines top a thick, 

highlighted banner containing the bolded, capitalized words 

“RELEASE OF LIABILITY” “ASSUMPTION OF 

RISK” “CLUB RULES” and “BUYER’S NOTICE & 

RIGHT TO CANCEL.”    

 

 (3) whether there is a signature line below the waiver provision,  

There is a signature line below the waiver provision.  Two 

signature blocks, under the release language, span the entire 

width of the page, separating the liability waiver from the 

rest of the contract. 

 

 (4) what the language says above the signature line, and  

The language indicates acknowledgment and agreement to 

all terms. The last sentence above the signature block states, 

                                                           
49 Johnson, 176 Wn. App. 453, at 461. 
50 Id.  
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“By signing below, I acknowledge and agree to all of the 

terms contained on the front and back of this agreement.”51 

 

 (5) whether it is clear that the signature is related to the waiver. 

It is clear the signature is related to the waiver. The 

paragraph above the two signature blocks states, “I 

understand my release of liability, assumption of risk, and 

agreement to indemnify, defend, and hold harmless and I 

have been given the opportunity to review and ask 

questions….”  The wording directly above the signature 

blocks indicates acknowledgment and agreement to all terms 

in the agreement.  The two signature blocks delineate the 

flow of the contract, separating the liability waiver from 

writing below.   

    

The Washington Court of Appeals, Division III, also analyzed 

conspicuousness characteristics in the unpublished opinion in DeAsis.52   

Whether an exculpatory clause can be found conspicuous as 

a matter of law turns on how many of the characteristics that 

make a provision conspicuous are present: characteristics 

such as setting it apart from other provisions, using a heading 

or caption that makes the purpose of the provision clear, 

whether the provision or its heading or caption set forth in 

capital letters or in bold type, whether there is a signature 

line, and whether it is clear that the required signature is 

related to the exculpatory provision. 

 

Here, the liability waiver includes a heading or caption, making the 

provision clear.  The heading or caption is set forth in capital letters and 

bold type.  There is a signature line spanning the entire width of the page.  

Language above the signature line makes it clear signing will bind the 

signor to the liability waiver.  

                                                           
51 Membership Agreement 
52 DeAsis v. Young Men’s Christian Ass’n of Yakima, Not reported in P.3d, 183 Wn. App. 1018 (2014), See 

Baker v. City of Seattle, 79 Wn.2d 198, 484 P.2d 405 (1971); McCorkle v. Hall, 56 Wn. App. 80, 782 P.2d 

574 (1989); Chauvlier v. Booth Creek Ski Holdings, Inc., 109 Wn. App. 334, 35 P.3d 383 (2001); Stokes v. 

Bally’s Pacwest, Inc., 113 Wn. App. 442, 448, 54 P.3d 161 (2002). 



 Page 13 of 18 

Ms. McCoy signed a legally binding liability waiver that was 

conspicuous by all standards and tests utilized by Division III.  Whether the 

waiver is or is not conspicuous is a question of law.  Defendant PFWA 

Lacey’s Motions should have been granted as a matter of law. 

ii. The Liability Waiver in the Present Case 

Mirrors Liability Waivers Washington 

Courts Have Found to Be Conspicuous.   

 

 The Division III Court in Johnson and DeAsis utilized case law for 

its decisions from the Washington Court of Appeals, Division I, which 

analyzed similar factors in Stokes.53  Stokes signed a signature block below 

the following wording: 

NOTICE TO BUYER: (a) Do not sign this Contract before 

you read it or if any of the spaces intended for the agreed 

terms, except as to unavailable information, are blank.... 

THIS IS A RETAIL INSTALLMENT CONTRACT, THE 

RECEIPT OF AN EXECUTED COPY OF WHICH, AS 

WELL AS A COPY OF THE CLUB RULES AND 

REGULATIONS AND A WRITTEN DESCRIPTION OF 

THE SERVICES AND EQUIPMENT TO BE PROVIDED, 

IS HEREBY ACKNOWLEDGED BY THE BUYER.54 

 

 Unlike the present case, nothing in the language above where Stokes 

signed spoke about a liability waiver.  Instead, a notice under Stokes’ 

signature block read “WAIVER AND RELEASE: This contract contains 

a WAIVER AND RELEASE in Paragraph 10 to which you will be 

bound.”55  Found above Paragraph 10 was the title, “WAIVER AND 

RELEASE.”  Paragraph 10 then “discusses only Stokes' agreement to 

                                                           
53 Stokes v. Bally’s Pacwest, Inc., 113 Wn. App. 442, 54 P.3d 161 (2002).  
54 Id, at 448. 
55 Id. 
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release Bally's from liability for its negligence.”  The court found the 

language to be conspicuous and enforceable, even though the language 

warning of a liability waiver was below the signature block and the waiver 

itself was in a completely different paragraph.  “Bally’s owe[d] no duty to 

Stokes for his injuries.”56  The court ruled summary judgment was required 

and directed entry of summary judgment in favor of Bally’s on remand.   

 Here, Ms. McCoy executed a release with a bold dividing line 

followed by a ¼-inch thick, highlighted banner clearly alerting a reasonable 

reader and setting apart the release language.   The highlighted banner 

contains the bolded, capitalized words “RELEASE OF LIABILITY” 

“ASSUMPTION OF RISK” “CLUB RULES” and “BUYER’S NOTICE 

& RIGHT TO CANCEL.”    

 Directly below the banner is the liability waiver, discussing only 

Ms. McCoy's agreement to release PFWA Lacey from liability for its 

potential negligence.  The waiver dictates a shift of full liability onto 

Ms. McCoy for any injury, loss, or death.  The language in this paragraph 

is clear and unambiguous.   

 A following paragraph fully explains Ms. McCoy was “not 

obligated to sign and should not do so if there are any unfilled blanks.”  The 

next sentence states, “I understand my release of liability, assumption of 

risk, and agreement to indemnify, defend, and hold harmless and I have 

been given the opportunity to review and ask questions….”  The last 

                                                           
56 Stokes, 113 Wn. App. 442, at 450. 
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sentence above the signature block states, “By signing below, I 

acknowledge and agree to all of the terms contained on the front and back 

of this agreement.”  The wording is strikingly similar to the verbiage found 

above the signature block in Stokes.57 

 Immediately following the second paragraph are two signature 

blocks, spanning the entire width of the page.   One signature block is for 

the Member (signed by Ms. McCoy) and one is for a Planet Fitness 

authorizing signature.   These two signature blocks span the entire width of 

the printed page and separate the release of liability and assumption of risk 

section from the remaining payment and cancelation information found at 

the bottom of the page.   The waiver found in the Membership Agreement 

signed by Plaintiff is conspicuous and unambiguous. 

 Other similar cases are as follows: 

Hewitt v. Miller, 11 Wn. App 72, 521 P.2d 244 (1974), 

capital letters followed by lower case release language in 

two, separate paragraphs made the liability waiver 

conspicuous; and 

Conradt v. Four Star Promotions, Inc., 45 Wn. App 847, 728 

P.2d 617 (1986), release on a clipboard partially covered by 

other materials still rendered the liability waiver 

conspicuous. 

                                                           
57 Stokes, 113 Wn. App. 442, at 448. 
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 The distinguishing case showing a waiver was not conspicuous is 

Baker v. City of Seattle, 79 Wn.2d 198, 484 P.2d 405 (1971).  The waver in 

Baker contained no title, no capital lettering, no bold lettering, and was 

buried in the contract.58 The Washington Supreme Court found the liability 

waiver to be inconspicuous.  This decision further supports that the question 

in the present case is one of law, not fact.  

b. The Liability Waiver Was Not Unwittingly 

Signed. 

 

 The Court of Appeals, Division I, found a liability waiver can be 

conspicuous and wittingly signed in Chauvlier,59 even though the signor 

never reviewed the waiver prior to signing. 

 Ms. McCoy’s claim that she did not have time to read the liability 

waiver of the contract does not create a material issue for the jury to decide.  

“It is a general rule that a party to a contract which he has voluntarily signed 

will not be heard to declare that he did not read it, or was ignorant of its 

contents.”60  Furthermore, when there is ample opportunity to examine a 

liability waiver and a party fails to do so or ask for time to do so, the party 

is bound by its terms.61  

 Chauvlier bought a specially priced Spring Ski Pass after waiting in 

a line with a “frenzied feeling amongst many people about getting the 

reduced price ski pass” for 15 - 20 minutes.62  Chauvlier claimed that there 

                                                           
58 Baker, 79 Wn.2d 198, at 199. 
59 Chauvlier v. Booth Creek Ski Holdings, Inc., 109 Wn. App. 334, 35 P.3d 383 (2001) (citations omitted). 
60 Nat'l Bank of Washington v. Equity Inv'rs, 81 Wn.2d 886, 912, 506 P.2d 20, 36 (1973). 
61 Chauvlier v. Booth Creek Ski Holdings, Inc., 109 Wn. App. 334, 341, 35 P.3d 383, 386 (2001).   
62 Id. at 338. 
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was no time or opportunity to read anything during the transaction.63  

However, he offered no evidence he was rushed to sign the document, nor 

even if he had asked for more time to read the document, he would not have 

been given the opportunity.64   

 Here, an employee of PFWA Lacey, LLC went over the terms of the 

contract with Ms. McCoy.  Ms. McCoy admits she did not read the contract 

and offered no evidence that she asked for more time to read through the 

document.65  The fact Ms. McCoy chose to not take the time to read the 

liability waiver does not equate to her being denied the opportunity to read 

through the contract. Ms. McCoy signed the contract on her own volition 

and is responsible for honoring the contract she committed to.  Ms. McCoy 

did not unwittingly sign the liability waiver.  She simply chose, for her own 

personal reasons, to not read the conspicuous waiver and sign her name on 

the large signature block below the waiver.  

 Whether or not Ms. McCoy read the liability waiver in the contract 

prior to signing has no bearing on whether or not the liability waiver was 

conspicuous.  Once this Court finds the liability waiver is conspicuous, the 

issue of whether Ms. McCoy unwittingly signed the liability waiver will be 

moot.   

                                                           
63 Chauvlier, 109 Wn. App. 334, at 338.   
64 Id, at 341. 
65 Appendix F1 - F7. Select Pages of Plaintiff’s Deposition Transcript, at 150:1-15. 
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F. CONCLUSION 

 This Court should reverse the trial court’s rulings denying PFWA 

Lacey’s Motion for Summary Judgment and Motion for Reconsideration 

for the reasons set forth above.  This Court should also direct the lower court 

to enter an Order for PFWA Lacey’s dismissal with prejudice.  

 Respectfully submitted this 23rd of April, 2020. 

  TYSON & MENDES, LLP 

 

  /s/ Michael Kutzner                                 

  Bryan Scholnick, WSBA No. 42741 

  Michael Kutzner, WSBA No. 50744 

  Attorneys for Petitioner, Defendant 

PFWA Lacey, LLC 
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Hearing date: October 25, 2019 
Hearing time: 9:00 a.m. 
Judge/Calendar: 
The Honorable James Dixon, 
Civil Motions Calendar 

IL 
OCT 2 5 2019 

Superior Court 
Linda Myhre Enlow 

Thurston County Clerk 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THURSTON COUNTY 

CAROL J. McCOY, a single person, 

Plaintiff, 

V. 

PFW A LACEY, LLC, a Washington 
limited liability company, dba PLANET 
FITNESS; and BRUNSWICK 
CORPORATION, a foreign corporation, 

Defendants. 

NO. 18-2-03929-34 

ORDER DENYING PFWA 
LACEY'S MOTION FOR 
SUMMARY JUDGMENT 
REGARDING LIABILITY AND 
DAMAGES 

(Pwposea) 

THIS MATTER having come on regularly for hearing upon defendant's motion for 

summary judgment, and the court having considered the records and files herein, 

17 including: 

18 I. Defendant PFW A Lacey's Motion for Summary Judgment Regarding 

19 Liability and Damages; 

20 

21 

22 

23 

2. Defendant Brunswick's Joinder in Defendant PFWA Lacey's Motion for 

Summary Judgment Regarding Liability and Damages; 

3. Plaintiff's Response to PFW A Lacey, LLC'S Motion for Summary Judgment 

Regarding Liability and Damages; 

4. Declaration of Thomas J. West and attached exhibits; 

ORDER DENYING PFWA LACEY'S MOTION FOR SUMMARY WESTLAWFIILM,1'-'· 
JUDGMENT REGARDING LIABILITY AND DAMAGES - l 524 TaoornaA~enu, South 

Tacoma, W2Shington 98402 0 R I G I NA L (253) 383-4704 



A2
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10 

11 

12 

13 

5. Declaration of Thomas J. West Re: Excerpts of Deposition of Carol J. 

McCoy; 

6. Declaration of Carol J. McCoy Re: Medical Treatment, Injury and Damages; 

7. Declaration of Carol J. McCoy Re: Incident; 

8. Declaration of Carol J. McCoy Re: Waiver/Contractual Issues; 

9. Defendant PFWA Lacey's Reply in Support of Motion for Swnmary 

Judgment Regarding Liability and Damages; 

10. 

1 I. 

and 

12. 

Having heard the arguments of counsel, and being otherwise fully advised in the 

14 premises, the court finds there are material issues of fact to be resolved at trial, so it is 

15 hereby, 

16 

17 

18 

19 

20 

21 

22 

23 

ORDERED: that defendanfs ,:llotion fot_summary jud15;:1ent is DENIED. lf--,s 
(;.l'--1-k ({)~~P:-.kb t1,-c, .... ~:.f.f,., Ao~ w ~fl=..- ,,.._,,1,-..,..... ,., ,"f 

Signed this ?-,;" day of October, 2019. (!,ek·h 't; d"'-""'-'<fei 0 
G-P-k-v1E'/, .. 

The Hon1~udge James Dixon 

Presented by: 

WEST LAW FIRM, P.S. 

By. _________ _ 

Thomas J .. West, WSBA #5857 
Attorney for Plaintiff 

ORDER DENYING PFWA LACEY'S MOTION FOR SUMMARY 
JUDGMENT REGARDING LIABII.JTY AND DAMAGES - 2 

WEST LAW FIRM, P.S. 
524 Tacoma Avenue South 
Tacoma, Washington 9&402 

(253) 383-4704 
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18-2-03929-34 
ORDYMT 68 
Ordor Denying Motion PeU!/011 
7029424 

FILED 
SUPE'.RIOR co.urn 

THURSTON COUhTY, WA 

1111111111111111/IIIIIIIIIIIIIIIIII IIIII 7.0! 9 NO~ I l1 iiiWf~; :i;Wt 

Linda Myhre.Enlow 
~------------------------:f.hwcton county Clerk 

SUPERIOR COURT OF WASHINGTON 
IN AND FOR THURSTON COUNTY 

CAROL J MCCOY, No. 18-2-03929-34 
Plaintiff, 

vs. ORDER DENYING MOTION FOR 
RECONSIDERATION 

BRUNSWICK CORPORATION; PFWA 
LACEY,LLC, 

Defendants. 

I. BASIS 

This matter came before the Court upon Defendant PFW A LACEY, LLC's Motion for 
Reconsideration of Order Denying Motion for Summary Judgment entered October 25, 2019. 
This matter was decided without argyment. The Cmnt having reviewed a~ntpJ~adings 
makes the following: 

II.. FINDINGS/CONCLUSIONS OF LAW 

This Comt has jurisdiction to hear this matter. 

Based upon the foregoing Findings/Conclusions of Law, the Court enters the following: 

III. ORDER 

IT IS ORDERED that: 

DefendantPFWA LACEY, LLC's Motion for Reconsideration is DENIED. 

Dated:4 of November, 2019 

Order Denying Motion for Reconsideration- Page 1 

Judge J rulnes J Dixon 

THURSTON COUNTY SUPERIOR COURT 
2000 Lnkcridgc Dr. S. W .• Bldg 2 

Olympia, WA 98502 
(36D) 786-5560 
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• . . 720 Sleater Kinney Rd SE, Lacey, WA 98503 • (360) 339-5188 
www.planetfitness.com 

MEMBERSHIP AGREEMENT------------

DATE 02/01/2016 

Name Carol Mccoy 

Address 1440 Fones Rd SE 

Club# 8334 MEMBERSHIP# __ -'CB3c,3::,4·.:,D.:.:13c,3::,4 __ EXPIRATION _____ _ 

T-shirt Size: _____ _ Date of Birth 09/16/1955 

State~ Zip 98501 City Olympia 

HornePhone. ______ ~(3_6~0)_3_4_9-_7_01_4 _______ WorkPhone/Cell ________________ _ 

Email Address moopooc@msn.com Refernng Member _________________ _ 

Membership Type BLACK CARD MEMBER How did you hear about us? Post Card 
Have you been a member of a gym before? ______ Club Access: Black Card Reciprocal Access 

Membership Fees: $ 1.00 $ 0.00 $ 0.00 $ 1.09 
START-UP_ . PRORATE ANNUAL FEE PRORATE PREPAY (TERM) TOTAL 

You, Mrmtilly Me,nbe•$h:p Fee \\sl! he b:lied to tiill ilC~'O<..:nl lm:ow r,n "r around !•111 17th beginriing on 03/17/2016 for$ 21.73 pee mor.!h pll,~ applic11bla laxr,~ t1n!il yw caner,, m 
accordance ;,,1th !h,s agreement. 
This membership has a 12 monm rrnr,imum term (mi'llmum term no! lo exceed 12 months), 
lf yell have _a minlmllm ffi6~iiiY:wrm, your <lC?J!lnt bclowwili b,; ll1ilod for a m,nim1m1 of _1L months and will ecntiniJC on a month-to-.'Tl!lnth bas,s ;;t tho rnontn;y ra!!l above !lfl!ii 
vou C<l'loel ,,.., 11Ct':ordan<'.il w:th t::e \arms uf this ;igmemenl. 
Your Monthly Memllerstl•p Fee is 91.mrnnleed so long as you remain a lil!lmber in good standing including payment of all monthly dues and you; Annuai Memi:le:-sh!p Foo 
An Annual Mf:mbernh,r, Foe wi!l be ll,lled to your <1coount below on or arcund thv 1st beginning on~ for S ~ pius appl,c<1hle t.lllCS ar.d w,ti conbnuo to Ila b,lled o,i or 
amund l.~f.l 1ir:111>1em;,:y of that d~tf.l esch ysar lhemafler ,mt,I you csncal ,n accc>:t!,:11r,e w,lh !he ler,11$ o: \t1111 agruo,nent. 
To a.:ncal y\lur inor.thly m<;Jn1bar\!l1'p and stop ll•e b11ii<19 of !lie Mor.thly Mert1be•\!!1Tp Fee on or amunr.l the 17th of t!m H10•11,,, t>1e club tnust receive wriuan rm\if;cation deiive,atJ lo lhe 
c•ub by the 10th o! the month llitll!l;m pers1m orpmfembtyvia cortifilld m.;11 to lhecrubndd1ess ii~t!.ld .ibove. P:e.ise note ii may t,::;~e up to se\lan (7) busmossd3y~ for a11ym1:mb-ersh;p 
or h,lling ch;mgos lo take c:iect. ln order to caner:! your membe1:,h,p pnor to tho billing of theAnnuai Membership Ft,r:. th,-, ctuh roqiJ1res wr,Ur;r. not,ce dnH,,-erod as descritmC above 
nr; la!sr than t•m 25th of tho month befo!e such hill;r.g Tne Armua; Membership Fee !s ful:y sai,v.id wher- rece,11ed 1md is non-rof;.mdobie. 
II ycur monthly membcmh:p has a minimum term, and you wish to canoo• ~O!Jr membemh1p be!cm the er,d of the term for masons other L'iar. L'iose listed 1r1 Sedion 9 o: L'i;s 3groc• 
rn,:;r.t. a S58 b>.tyouttee ,r. roquimd. 
Ir you pro·oidr1. us with mom !h;m on// methr.:d oi pai'.mei;t you autho~z.e ,;s lo t.~ilr(ie any amounts you rna_y owr, tis inciurJing, bu! r,ot lim:led to. any m!':mb!lm.~,r,-reiated obl1gat,onH. 

~o~Jda1~~aJ~f~:;,:!_t~~~ir~i~~ ~u(;;;;:i;,~op';;fe;~bt' ~\[~~~fi~~ ~!~:h J~!'lh!~~~~"fi~~ii:b~~~.suc>1 t,ri,t> m; yo:1 rnvoke your ;1.u!horizulio11 for thul melhod o! paymer.l-by wntten 

If your ae<.lit o'. debit ca,-d axpirm, }'OU aulnocit.e us to obtain a new ew,rat1t'.in date from tha c;.,rd i:mum. if we r.lmose to do so, ,mdlor to r;m1!,mm b:li:r,g th.1 c..rd in scwr,;am;e with 
the lerms of th:s agreem,mt (whe!r1er or not we bave obtamed a riew expiral:011 dale), 
In accordance w,!h applicabkl /aw, ti our rlmt attempt to col!c,i::t an}' fee um:lar thl5 Agreement Is unsucces~rw, we may mu~e adll1~0,ial altempts to col:ect (,om ,:my/ail payr.:e:it meL'1ods 
)'OU provide us, .incl a $10 s!lrv,cr: file will bn applied for !lac.'1. ln~tanL(! we submit or re-submit such payment mqt,.:n;t and I! IS rcturnod 1,nr.oliectablc fer <1ny mason mcluding, but 
not l1rn:ted to, insuffic:ent funds. explrud r,r cance!lad pay111e,1t cards, overnrallr. and ciosell ar.cou:1ts Wfl arn nr,t liab!fl for any faas r,.!'1argau by your finsnciat institution in the avant 
a payment request ,s rr;t1.m1ad ,is uncollm:!able. _ ... 
C1moollatlon & Bllllng Pollcles: I hav11 mad <1nd undorstand tho can collation rights 11ncl billing po!icios on tho front and back' ofth!s agmenu:int. ,.,,,.,_,,'/•··: -::{Momb&rlnllialsj 

PRIMARY PAYMENT ACCOUNT ALTERNATIVE PAYMENT ACCOUNT 
NAME ON ACCOUNT: ____ _ccccac:ro::lc:M::c::c~oy'=~---1 NAME ON ACCOUNT:--------------

XXXXX0597 

---~325-1.I0.8.3 .. "~----

Coslan qr AH!b2n0\lon & Wa!ver 
~ar,:r.t/G1;ardi;iw Planet Fitness clooo: not acr.ap!_memh1w~ ur,der the age of 13. In f:xcha,,ge for Pi;mat Fitness a!lo;,,ing rrJ' m,nor <'n",:ld l'.f,o Is 13~an; or oldar to purt"J1<1se a msmbl'l•· 

:~;~~i ~'.:1\~J:y ~;~;rire a~1y Li;,~1~~~f~~1~i1~ln°ir~·~icl:i:.~;: ii~~~f ~1:;~:1!~iir Wt6r~e%:~.nld~i;;~~;G~
1·~ ~i~d d~tfin~~~-~i~:~i\~a'::'~':is~::

1
~~~~r~~~e d~e~~~¥'~~s; 

for any reason and ac>o1owiedge th11t tr.e payr.:ent info::nalio:1 prrMdect alirwe is my m:cmml t u:1dersk1m:! and agree 1h<.il ,i my m:r.or cnild is ,mder ;he ~.ge of 16. ha or she must tm <'!C" 
u.,rr.pan,£;d by a pa runt o, gwirdian al ail \11nes while al any Pi;,met F1!naes focili!y. 

[]E>mm,,;a! r;,,~iqr•m· I promise to P'!Y any ii•1e>1c,al obligation lhat t",e memb!c'r does not pay for any reaso:in aml ackmiwledge lhal lhe payment account mformaticm prov,ded abol'e cor• 
rectiy fdenlify my accounts, l a!so agree to defend, mde>nnify ami hold harrn!c,ss Planet F,tnoss and PF Cmpom!e to the f-Jilest eictent perrrntted uy !aw for an>' cla;m brought 2gainst Planet 
Fih7!15S anci/r,r PF Corporate by the mr:mbar. 

Name: Phone: 

: understand and expressly ag!ec• tllat my use ol tllic Planet Fitness lavlity involves the risl<: of ir.Ju7 to me or my guest wl1elher caused by me a, not. I underslami U1a! lt•!.!Se nsks ax, 
inherent in physic.;! activity and my use of ~'le lacil,t1es and can ranga from ~1lr.or injuries to major 111):Jries, inciiJd,r.g dca1~. In consic!ma~on of my partic1paleor. II' th!', aci1viU<m ar.o' use o! 
!he facil1!ies. exercise equ;pmer,t<mll sflr.ricoo offered by Pi?.ne! Fi!r.ess and such utaa hy my gl:ests. if ap:il:cabte. : u>1d1m1ta11d and vo:untar<l1• acce~t fuH raepoP5ibil:rr or; my heh air and on 
my gu!lst's bciia:! ior the nsK of ir.iury or ioss an sing c,ut o( or reiatOC to r.,y use er m}' guest"s uso oftM laci!i6es mcluding, wtthout limit:,;fon, oxorc1ti,:, equipme!"I!, tar,nirtg, massagi:! b-Jds/ 
cha.if!., and JJilrticir,atien i,i PE@PF0crotr.er exercisB pr!;!jramsoruse cf other ser11cru;, equipn1e:it<111dlorprograms offored to memlx:rs, I further agx,o th<lt Pl,inot Fitness. PF Comor_atc, 
the,r roopect,ve affiiiateo comp,.;r.ies, nareritz, S1Jbr.,d1anes and U1e officers, directors, snareho:ders. employees, managef'f .• membem, llgent~ ar.d rnder,enuent C!Jnlraotono of such er.:1t1(15 
will •mt be_ l=oblr; for any •njury inciLJdi>ig, will1out lirnilaticn. personal, hodifl': or menWi injury. (iisa;:,.iily, death, economic loss or any damage \0 "1e, my spouse r.;r domes\ec part11ec, guesto, 
unbo:r, child, hc:rs. or rele~ves m5ul!mg from !he r,aghgent c'.lnduci or om1ss1on of Pian et Fitness, PF Cornor.ilc. or any011(! ;;;(:bng or, tnc•r behalf, wncH1a, related to t';,mrcioo or noi:.Ac­
cordi~!y, to hie follu$t 0~!1,nt pmrriiUerj by law, I do hereby fo~,mr ralaase, waive _<md oinch.irgri Platml F,lr.ens and PF Corp,:,mte fro~, a,1;· >ilnd .ii, dmms. dermmds. ,n;t,nes. darnagm,,. 
aGLions orcauws of a don related lo my use o:- my gueut's use oflhe fac,iity (co:lec~veiy, ·c1a:rne"/<ilga:rmtP•a'l\!t F:\!1%S, PF Co1µorale, er anyone act,r,g or, tbr;1r br;t,alf, and herr;by agrn,; 
to deleml, indemnity aeid hold harmless Pl<met Fitness are! Pf' Corpocate from and against any sucn Claims, inc!uain~ Cia,ms made by my guests. ! fu<ther u:iderstand and a<::Kr•ol'lfodga 
t~at ne1tncr f:'J<1nct F,tn,:;t;s nor PF Corr,r,rato mar.ufacturos iill1e~s or other il-.:(U!pm;,nt or p,octl!~ts m'ailab•r: ;r, ,ts tacii,t!,:;s and ltleraioai Plane! F:tno~s ;md PF Como rate w,!I net be t1a•ct 
lia!1ie for tlefect1ve ecrnpment or products. 

~~;;;;:~cI·~~ ie1~;:~r~~6~i~~ :.~~~i~~t~i~ ir~~r~~~(:gi~;~;~\;1td ~i;:::n~~{ ~'!f!ei~'!ndrio~:t~:in?~~k:n~ fh~!~s='l '~rvi~1~~~~~f~1i;\~'~'rt:;~;~'; ;,;~ngs~~t~:~~~ds ~~:~~:J·1~ ·::;~: 
use of Iha iac:T!ities, e~en::ba eoulpmer.t. tanning, massage bedslchai_rs ;ind o!hi:r ccuipment, as wc!I ;,s my participi!lion in exercise orograms ot 0H1er se-rvicos a~dlor p•cgranm o_tfoxscl 
to mambers. I agrna to compl1• With Planet F1trnm~• mambemhip pol•c1es and r:foh rulC~ !hat may ha cornm,mfc.iled !ri ma fro:n lin11il !O !,me, whstna: Ill l'.1,Ung, alar.lmr-1ca:ly, throug,1 r.iub 
sig•iage orverbaHy. P,anet Fatlless mar, in ,ts soTe dis,;reuon, morJ1fy any pol fey orciub rnle a! any llme 0•1d from lime lo l1111e wit",out advaeice noliC!J, Plimet Filr.e$S rese•ves tne ;;g>11, m its 
solv discretion, to refund !hi: pro-ra!!'ld cost of unused scrv,ce~ and term1r,ate my membership immeaialely for violat•on or any !"\emlle!":lh;p policy or duh ru:e. By sTgnlng bal<rN, l ackne~,1-
edgo i!nd <19me to a!I of 1hr: terms containr:d or. the front ar.d b.:ck of Ihm agreement 

CQ-::::J_<s?..,a::::..~ ~~:;.:::::'.':~/.OF 02/01/2016 
Me,nbar's Sigr.,ih,re Dale 

:c~.-....,,>-~-------- s- ·--- .. --- . -·- -
Pian et Fitness h,lhorit.erl Signahne 

02/01/2016 
Dato 

NONREFUNDABLE AMOUNT: I UNDERSTAND THAT I HAVE PAID ORAM OBLIGATED TO PAY$, ____ AS AN INITIA-
TION OR MEMBERSHIP FEE, AND THAT UNDER NO CIRCUMSTANCES IS ANY PORTION OF THIS AMOUNT REFUNDABLE. 

I have received a written description of the health studio services and equipment to be provided" Initials ,._, ... ,., • ..,.., 

I have received a complete copy of the rules. Initials ,.,;v,,,.:c!·':".>'; 

IF YOU WISH TO CANCEL THIS CONTRACT WITHOUT PENALTY, YOU MAY CANCEL IT BY DELIVERING OR MAILING A 
WRITTEN NOTICE TO THE HEALTH STUDIO. THE NOTICE MUST SAY THAT YOU DO NOT WISH TO BE BOUND BY THE 
CONTRACT AND MUST BE DELIVERED OR MAILED BEFORE MIDNIGHT OF THE THIRD BUSINESS DAY AFTER YOU SIGN 
THIS CONTRACT, THE NOTICE MUST BE MAILED TO PLANET FITNESS, 720 SLEATER KINNEY RD SE, SUITE N, LACEY, 
WA 98503. IF YOU CANCEL WITHIN THE THREE DAYS, THE HEALTH STUDIO WILL RETURN TO YOU WITHIN THIRTY DAYS 
ALL AMOUNTS YOU HAVE PAID. 



C2

PLEASE READ AND UNDERSTAND THIS AGREEMENT BEFORE SIGNING. 
1. Parties 
Planet Fitness (as previously defined) and you agrt.>e tl1at by signing this agree­
ment. you are purchasing a men1bershlp or services and agree to all the terms 
contained in this agreement The terms "you" and "Planet Fitness" include heirs, 
estates, agents. representatives, officers, directors, shareholders, managers, 
members, successors, affiliates, parents, subsidiaries and employees. Both par­
ties make this agreement on behalf of, and il binds, al! thHse included persons 
and entities. It is your respcmsibilily to notify Planet Fitness of any change in your 
mailing address, billing informalion or contact information. 

2. Representations 
A\ Physical Condition & NQ Medical Advice. You represent that you are in good 
phyr,ical condition and have no medical mason or impairment that might pmvent 
you from your Intended use of Planet Fitness' facilities. You ackno½iedge that 
Plai1et Fitness did not give you mt!dical advioo before you joined, and cann• L 
give you rredic.::I advice <tfter you join. We do not give members advice relating 
!o their physical condition or ability to use the facilities, so i1 you have any health 
or medical rnncerns now or after you join. please discus:; them with your doctor 
before using the facili!1es 
81 liabilitv for et9.llfil.t'., Neither Planet Fitness nor PF Corporate (as previously 
defined) is liable to you or your guast for any personal property that is damaged, 
lost, or stolen while on or around Planet Fitness's premises including, but not lim­
ited to, a vehide or its contents or any prcpmty left in a locker. If you or your guest 
cause any damage to Pianel F1lnesi;' facilities, you nre liable to Planet Fi!ncss for 
its cost of repair er replacement. 
C)Enlire Agreement & Enforcement: You ack11owledge !hat neither Plane! Fit­
ness, nor anyone else, made any representations nor promises upon which you 
relied that are not stated in this agreement. This document c.'Onlains the entire 
agm(lmr,nt betw£mn you and Planet Fitness and replaces any oral or other writ­
ten agreement. If a court declares any part of this agrwment Invalid. !I wil! net 
invalidate the remaining pm!s, which continue unaffected. lf Planet Fitness does 
not enforce any righ! in this agreement for any reason. Planet Fitness does not 
waive its right to enforce ii later. Thls agreement and a!! physical or electronic cop­
ins hereof will be deemed to be valid and authonlic and yciu intend and agree !hal 
such copies will be given the same legal effect as the original signed agreement 

3. Membership 
A) General: Your memtlership permits you to use Planet Fitness' premises, fa­
cilities. equipment and ser,ices and your due~; are in exd1ange for such access 
whether you use !he facili11r.:; or no!. Your membership is subject to a!! currnnt 
company policies, rules, terms. conditions and limitations including, but not lim­
ited to, PF Black Card® benefil rules, transforabi!ity rules, guest privilege rules, 
and dress code. Your membership gives you no rights in Planet Fitness, PF Cor• 
porate, its management, ownership, property or operation. Planet Fitness may 
assign or transfer your membership in its so!e discretion. You have no right to as­
sign your membership er !his agreement. Planet Fitness can sell memberships at 
different rates and terms than yours. Any spacial promotion a! membership or rate 
regarding ptivilnges. usage, hours, bnnefits or facilities is valid only at your home 
club, unless otherwise provided by Planet Fitness in a signed wri!ir,g 
B') Group Fitnass ln5\ruction /PE@PF®): Planet Fitness may offer pre-scheduled 
grm1p filness instruction from lime to time. The number of participants in group 
sessions may be limited. Group sessions will be made available either on an ap­
pointment basis or on a 'first come, first served" basis, These classes are strictly 
infom,ational and instructional in nature and not intended as personal training. 
CLEEJ3lac:k Cm:d ReciP.!.l?Ci'l) Ar.cess; If you purchase a PF B!ack Card Mem­
bership, there are additional rules and !imita1ions governing mciproca! access, 
including the requirement to sign in at any visiting {non-home club) localion. Re­
ciprocal access is limited to 'iO vlslt.s per month to a visiUng location. Addiiicna! 
fees may apply if you exceed 10 vis!ls to the same visiting club in a month, Each 
lime you visit a club outside of !he country in which your home club is located, a11 
additional fee may apply. 
QI PF Black Card Guest Privilet'es and O!her Benefits• PF Black Card members 
may bring one guest per day fer freH la any location. All guests must ba 18 years 
old or at ieasl 1314 years old if accompanied by a parenllguardian and must sign 
a guest registry. Adult guests must present photo idenU!ication when signing in. 
nm PF Black Card member musl accompany the gue~;t and remain en the prem­
ises during the entire visi! PF Black Card guests are not entilied to usa tanning 
or any other PF Black Card benefit or amenity. PF Black Card members must 
be 18 ye3rs old to use th!? tanning fad.!ilie:;. Tanning may be further restricted by 
your state and/ or local laws, ordinances and regulations. which include, among 
o!her things, that you must acknowledge that you (A) have read and understand 
!he warnings before using the tanning machine; and {B) agree 10 use the protec­
tive eyewear that Planet Fitness provides. You agree to abide by all such tanning 
restrictions. 
El Tran:::;fgr of I nralion' If you are a monthly rnember. ~,ou can transfer your mem­
bership from your home dub lo another dub pro1Jided you are current on your 
mcnlhly dues and have been a member fur at least ninet)' (9{)) days. Prepaid 
memberships are not transferab!e. A transfer tee may apply. 
fl.MemQership Freezp<. Your membership can be frozen for verified medical rea­
sons only at t;me of illness, injury or medic-.a! condition. Your fmew wil! b0 limited 
to the time indicated as nece:;sar/ by your physician, up to a maximum oi three 
{3) monUlS. Your mon!hl:,· dues will be automatically reinstated al !ha end of your 
freeze and billed !o the account on file with Plan,;[ 1-ltness unless you car.eel your 
membership or you are approved for a longer freeze. Please note that you wi!! 
still be b1!!ed for your Annual Membership Fee when it is due, even if your account 
is frozen. 
~) Ngn-Qiscriminilm It is the policy of Pian et Fitness not to discriminate against 
any person on the basis of race. national origin, ancestry, color, cre<--d, reiigion, 
sex, sexual orientation, age or disabiiity. 
l·I) Changes to Membership Agreement: Planet Fitness may, from lime to timei, 
make changes to this agreement, other than to your gt1arantead Monthly Mem­
bership Fee. Such re1Jisions v.ill be effective immediately, provided, however, 
such revisions sha!i. unless olhmwise stated, be effoctivn thirty (30} days after 
notice. Your continued use of Planet Fitness' facitities and/or services shall con­
slilule acceptance of t."1ese changes 
I) Privacy: Plnnet Fitness and PF Corporate collect, use and disclose certnin per­
sonal information of members in accordance v.ith iheir Pri11acy Pelic!es, which 
are available free of charge upon requesL The PF Corporate Privacy Pelley is 
available at www.PlanetFitness.com. Please review the Privacy Policy before 
signing this agreement as it contains important lnfom1ation relating to your per­
sona! informnlion. Either may contact you from !irne lo lime by telephone, email, 
text message or other means with information and offers rs!ated to rour member­
ship which may be of interest lo you. If you do not ~vish to receive such messages, 
you can opt out a1 any lime. 
J) Pist"Jte Reso!ufioo· In the unlikely event that Planel Fitness and/or ?F Cor­
porate is unable to rei,olve a complainl you rnay have to your s3tisfaclion (or is 

unable to resolve a dispute with you after attempting to do so in1ormal!y), we each 
agren to resolve such disputes through binding arbitra!ion or small c!airns cour! 
rather than a court of genera! JurlsdicUon. For simplicity and fairness. arbitration 
wiil be conducted on an individual basis in accordance witi1 the American Arbitra­
tion Association's rules for consumP.r arbitration. By signing !his agreement, ym1 
acl«low!edge and agree that you. Planet Fitness, and PF Corporate are each 
waiving the right to a trial by jury and the right to participate in a class ac!ioll. ei­
ther in court or in arbi1ra1ion. This Dispute Resolution pmvision shall app!y to this 
contract unless, within thirty (30) days of signing this contract, you notify Planet 
Fitness in writing thal you reje.'C! \his provision Such nolrnca\ian musl be made 
in writing delivered to ihe club address listed on the first page Rejection of this 
provision shal! have no effect on the remaining provisions of this co11trac!. 

4. Rules & Regulations 
You agree le follow Planet Fitness' membership policies and club r\des. Pia net Fit• 
ness may, in its sole d1screlicn, modify the policies und any club rule w1lhout no­
tice al any time. Club rules •,ary by location and all signs posted in a club or en lhe 
premises and any verbal communication from Plane1 Fitness shall be considered 
a part of the club rules Planet Fitness reseNes the right, in its sole discretion, to 
tem1inate your membership at any lime, effecLive immediately, fer violation of any 
rrBmbership policy or club rule. 

5. Dross Code 
Planet Fitness slrives to provide a safe and com!or1ab!e environment for all mem­
bers. As such, Pianat Fitness management and staff may enforce, and you agree 
lo abide by, a dress code in all areas of the dub. Clothing that may bo perceived 
as intimidating. revealing or offensive, as well as clothing that may present a 
safely hazard or damage equipment, is not allowed. 

6. Accot1nt Information Notifications 
Planet Ffiness may contact you via telephone, email. text message or other 
means from lime lo time fer !he purpose of no\ifying you of issues related to your 
membe;ship or billing information or for automatic payment processing issues. 
By providing us with your contact infom1ation and signing U'1is agreement, you 
give your prior express written consent to receive membership and bllllng-rslated 
communications from us or our authorized delegate to the extent permitted by ap­
plicable law, induding wi!.'"mul limitation the Telephone Consumer Protec1icn Act 
and the Fair Debi Collection Practices Act. 

7. Facilities & Services 
A) Planet Fitness reserves the right al any tima to remove, discontinue. repair or 
replace Iha equipment available to members without any effect on this agreement. 
Planet Fitness also reserves the right to make change.s to the type or quantity of 
equipment, programs or ser.oices offered to members and lo alter U1e hours of 
oporation in Planet Fitness' sole discretion You acknow!Hdgo and agree that the 
equipment, programs and services currently available at the facility are subject 
to change from time to lime and are offered on a 'first come, first served basis.' 
B) Planet Fitness mgulariy closes its faciii!ies (or portions of its fadiities) for main­
tenance on a temporary basis and also closes on selected holidays, etc. and sucl1 
temporary clm;ures will have no effiici on this agreement so long as such \empo­
rar!/ ciosures are rea:,onable. II your hOme club is permanently closed, moved or 
so!d, ?lane\ Fitness reserves the right to assign and transfer your membership 
to anolhnr dub within eight (8) miles of your home club, in accordance with your 
rights under applicable !aw as set forth in Section 11 below. 

8. Dues, FcC!s, ChargC!s & Taxes 
A) Payment Authorization; You have full control over the pa:,,ment authorization 
and can stop ii al any lime by no1ifying ?lane! Fitness as sol forth an the front 
page of this agreement. You are responsible for notifying your bank or crsdit carct 
company of any error that appea~ on your statement in a timel>' manner. You 
mm;t notify Planet Fitness within sixty (60) days of a ciaim0d error on your sla.to­
ment.. 
B) Charges & Taxes: Planet Fitness has the right to add to your prepaid duei; or to 
y0t1r monthly dues any applicab!r, lax imposod by lhe government as well as any 
utility charges or surc.t1arges related to the facility. 

9. Cancellation Rights (Buyer's Rights) 
1 This contract may be cancellt.-d if the buyer dies or becomes totally disabled. 

The disability must be confirmed by an examination of a physician agreeable 
to the buyer and the health studio 

2 TI1is contract may b'e cancelled if the buyer moves his or her perrnanon! 
residenc11 to a location more than twenty-five milos from the health studio or 
an aflilla!ed hea!th studio oilering the same er similar services and facilities 
at no additional expense lo the buyer and the buyer cancels af!er one year 
from signing the contract !I the contra cf extends fer more than one year. The 
hea!lh studio may require reasonable ellicience of relocation. If at the lime 
of signing !he contract requiring payment of an miliatkm or membership fee 
the buyer lived more than twenty-live m!les f'rcm the health studio, the buyer 
may cancel under this subsec\ion only if the buyer moves an addilional five 
mi!Hs or more from th!! health s!udio. 

3. If Um contract extends for more than one ysar, the buyer may cancel the 
oon!racl for any reason upon thirty days' wrilten notice to the health studio. 

4 This contract may be cancelled if !he health studio facilities are permanently 
closed and comparable facmlies owned and operated by the seller are not 
made availablo within a tM-m1le radius of the dosr.d facility. 

5 This contract may be cancelled If a facility, construction, or Improvement is 
not cornplmed by 3i4/2016. 

6. This contract may be cancelled within the first five businr.ss days the facility 
opens for use or u,e buyer and the health studio begins le provide the agreed 
upon health studio smvices. 

7. If a buyer ls entitied toe pro ra!a reiund under !his section, the amount shall 
be computed by dividing the contract price by the number of weeks in the 
c.onlract term and mt1ilip!yin9 the result by the numbar of weeks remaining 
1n the contract term !f no term is slated in the contract, a term of thirty-six 
months sha!I be used. 

10. Limitation of liability 
Unless controlling legal authori(y requires otherwise, any 2\\'ard by an arbitra­
tor or a court is limited to actual compensatory damages, Specifically, neither 
an arbitrator nor a court can award el!her party any indirect, special, inciden!al, 
consequential or punitive damages • ...ven if one party told the other party 1ha1 they 
mlghl suffer these damages 
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Linda Myhre Enlow 
Thur$ton County Clerk . 4 

5 

6 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THURSTON COUNTY 

8 CAROL J. McCOY, a single person, 

9 

10 

11 

Plaintiff, 

V. 

CHRIS CA VOLO and JANE DOE 
12 CA VOLO, husband and wife, and 

VICTOR BRICK and JANE DOE 
13 BRICK, husband and wife, dba PLANET 

FITNESS, and BRUNSWICK 
14 CORPORATION, a foreign corporation, 

15 Defendants. 
16 [[ ______________ _j 

18-2-03929-34 
NO. 

COMPLAINT FOR PERSONAL 
INJURY AND DAMAGES 

17 

18 

19 

20 

21 

22 

23 

COMES NOW the plaintiff and for complaint alleges as follows: 

I. 

Defendants Cavolo are husband and wife, and defendants Brick are husband and 

wife and all acts and/or omissions by the individuals, or either of them, were done for 

and on behalf of their respective marital communities. 

COMPLAINT FOR PERSONAL 
INIURY AND DAMAGES - I OR\G\NAL 

WEST LAW FIRM, P.S. 
524 Tacomn Avenue South 
Tacoma, Washington 98402 

(253) 383-4704 
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II. 

All acts and/or omissions were done by tbe aforementioned individuals doing 

business as Planet Fitness in Lacey, Thurston County, W ashlngton. 

III. 

Brunswick Corporation and/or one of its subsidiaries controlled by Brunswick 

Corporation, at all times herein material, was doing business in Thurston County, 

Washington, and had placed products made by Brunswick Corporation, or one of its 

controlled subsidiaries, in the stream of commerce, which product was defective and 

caused plaintiff's injury. 

IV. 

On or about July 29, 2016 plaintiff, an invitee of Planet Fitness of Lacey, was using 

a piece of exercise equipment in a proper manner that had been manufactured by 

Brunswick Corporation or one of its controlled subsidiaries, i.e. a Life Fitness stair 

machine, which failed to operate properly including, but not limited to, an emergency 

stop button that failed to work, causing plaintiff serious injury. 

V. 

The above referenced accident was caused by the negligence of tbe individual 

defendants, d/b/a Planet Fitness of Lacey, including, but not limited to, failure to 

properly maintain and repair tbe stair machine. 

VI. 

The above mentioned iiljury sustained by tbe plaintiff was also caused and/or 

COMPLAINT FOR PERSONAL 
INJURY AND DAMAGES - 2 

WEST LAW Fl!Th~ P.S. 
524 Tacoma Avenue South 
Tacom~ Washington 98402 

(253) 383-4704 
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contributed to by the product manufactured by Brunswick Corporation or one of its 

controlled subsidiaries by their violation of RCW 7.72.010, et seq., including, but not 

limited to, breaches of wmTanty and failure to provide a safe product as per RCW 

7.72.030, Laws of the State of Washington. 

VIL 

As a result of the foregoing negligence of the individual defendants dba Planet 

Fitness, and/or the negligence of their agents and/or employees, and the failure of 

Brunswick Corporation and/or one of its controlled subsidiaries to provide a safe 

product as per the allegations above, plaintiff incurred past and future medical expenses, 

past and future income loss, disability, impaired earning capacity, scarring and 

disfigurement, general damages for pain and suffering, loss of enjoyment of life, m1d 

other damages, all in filUounts to be proven at the time of trial. 

WHEREFORE, plaintiff prays for judgment against the individual defendants, and 

their respective marital communities, and against Brunswick Corporation and/or 

involved subsidiaries, ~ages as al 

DATED thisQ!t:__ day of
7
";_f.f~~~_,._c.-, 2018. 

WEST LAW FIRM, P.S. 

B~~ .West,WSBA#5857 
Attorney for Plaintiff 

COMPLAINT FOR PERSONAL 
INJURY AND DAMAGES - 3 

WEST LAW Flfil.~ P.S. 
524 Tacoma AYcnuc South 
Tacoma, Washington 98402 

(253) 383-4704 
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Hearing date: ______ _ 
Hearing time: _______ _ 
Judge/Calendar: 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THURSTON COUNTY 

CAROL J. McCOY, a single person, 

Plaintiff, 

V. 

PFWA LACEY, LLC, a Washington 
limited liability company, dba PLANET 
FITNESS; and BRUNSWICK 
CORPORATION, a foreign corporation, 

NO. 18-2-03929-34 

AMENDED COMPLAINT FOR 
PERSONAL INJURY AND 
DAMAGES 

14 Defendants. 
11-----------;;;;:;c..-'--'-------" 

15 

16 

17 

18 

19 

20 

21 

22 

23 

COMES NOW the plaintiff and for complaint alleges as follows: 

I. 

Defendant PFWA Lacey, LLC is a Washington limited liability company doing 

business in Thurston County, Washington as Planet Fitness and at all times material was 

the owner of the Planet Fitness where the incident occurred that is the subject of this 

suit. 

II. 

All acts and/or omissions were done by the aforementioned defendant doing 

business as Planet Fitness in Lacey, Thurston County, Washington. 

AMENDED COMPLAINT FOR PERSONAL 
INJURY AND DAMAGES - 1 

WEST LAW FIRM, P.S. 
5241'12coma Avenue South 
Tacoma, Washington 98402 

(~53) 383-4704 
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III. 

Brunswick Corporation and/or one of its subsidiaries controlled by Brunswick 

Corporation, at all times herein material, was doing business in Thurston County, 

Washington, and had placed products made by Brunswick Corporation, or one of its 

controlled subsidiaries, in the stream of commerce, which product was defective and 

caused plaintiff's injury. 

IV. 

On or about July 29, 2016 plaintiff, an invitee of Planet Fitness of Lacey, was using 

a piece of exercise equipment in a proper manner that had been manufactured by 

Brunswick Corporation or one of its controlled subsidiaries, i.e. a Life Fitness stair 

machine, which failed to operate properly including, but not limited to, an emergency 

stop button that failed to work, causing plaintiff serious injury. 

V. 

The above referenced accident was caused by the negligence of defendant PFW A 

Lacey, LLC, d/b/a Planet Fitness of Lacey, including, but not limited to, failure to 

proper! y maintain and repair the stair machine. 

VI. 

The above mentioned injury sustained by the plaintiff was also caused and/or 

AMENDED COMPLAINT FOR PERSONAL 
INJURY AND DAMAGES - 2 

WEST LAW FllL\I, P.S. 
524 Tacoma Avmuc South 
Tacoma, Washington 98402 

(253) 383 4704 
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con!ributed to hy the product numufacrnred by Brunswick Corporation or one of its 

controlled subsidiaries by their violation ofRCW 7.72.010, et seq., including, but not 

limited to. breaches of warranty and failure to provide a safe product as per RCW 

7.72.030, Laws of the State of Washington. 

VII. 

As a result of the foregoing negligence of defendant PFW A Lacey, LLC, dba 

Planet Fimess, and/or the negligence of their agents and/or employees, and the failure of 

Bmnswick Corporation and/or one of its controlled subsidiaries to provide a safe 

product as per the allegations above, plaintiff incurred past and future medical expenses, 

past and future income loss, disability, impaired earning capacity, scarring and 

dbiigurernent, general damages for pain and suffering, loss of enjoyment of life, and 

other dumages. all in amounts lO be proven at the time of trial. 

WHEREFORE, plaintiff prays for judgment against the defendant PFW A Lacey, 

LLC dba Planet Fitness, and against Brunswick Corporation and/or involved 

subsidiaries, for damages as alleged, plus costs. 

DATED this 14th day of January, 2019. 

WESTLAWFIRM,P.S. 

By:ThiN11~ 1!t 
Attorney for Plaintiff 

AMENDED COMPLAJNT FOR PERSONAL 
INJURY AND DAMAGES - 3 

WESJ'LAWFIRM, P.S. 
524 T:i.coma A,,cnuc South 
Tacon:u, WllShington 98402 

(253) 383 1704 
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·1· · ·Q· · What kind of exercises would you do when you were at the

·2· · · · · gym?

·3· · ·A· · I mostly worked -- walked on the treadmill and rode on

·4· · · · · the bike.

·5· · ·Q· · Did you ever have any workout partners?

·6· · ·A· · No, sir.

·7· · ·Q· · Did you ever use any personal trainers at Planet

·8· · · · · Fitness?

·9· · ·A· · No, sir.

10· · ·Q· · Did you ever ask for instruction on how to use the

11· · · · · machines there?

12· · ·A· · No, sir.

13· · ·Q· · Was there anyone at Planet Fitness, any of their

14· · · · · employees that you regularly communicated with?

15· · ·A· · No, sir.

16· · ·Q· · Had you ever used a stair-climber-type machine generally

17· · · · · before your incident?

18· · ·A· · No, sir.

19· · ·Q· · Never used them in any other facilities or homes,

20· · · · · anything like that?

21· · ·A· · No, sir.

22· · ·Q· · Had you ever observed other people using

23· · · · · stair-climber-type machines?

24· · ·A· · I seen people.

25· · ·Q· · Did you ever see anyone using it, specifically the power

http://www.uslegalsupport.com


·1· · ·Q· · And to your right, if you were standing in front of

·2· · · · · them, what was to the right, do you remember?

·3· · ·A· · (No audible response.)

·4· · ·Q· · I'll clarify that.· If you were standing to the front

·5· · · · · and looking at where the stairs -- the stairs are facing

·6· · · · · you, right, like the individual steps, not the back of

·7· · · · · the machine where there are no stairs, right?· So if

·8· · · · · you're standing from the front, to the right of you at

·9· · · · · that time, what would have been located on that side?

10· · · · · · · · · · MR. WEST:· Object to the form.

11· · · · · · · ·You can go ahead and answer if you understand.

12· · ·A· · I don't remember.

13· · ·Q· · If you were standing in front of the stair machines and

14· · · · · the stairs are facing to you, do you remember what was

15· · · · · to your left?

16· · ·A· · No, sir.

17· · ·Q· · One second.

18· · · · · · · · · · · · ·(Discussion between attorneys.)

19· · · · · · · · · · MR. ZOLFO:· I'm going to mark as Exhibit 3

20· · · · · some photographs that were produced to us.· Hand a copy

21· · · · · here for the court reporter.

22· · · · · · · · · · · · ·(Exhibit 3 marked for identification.)

23· · ·Q· · Ms. McCoy, do you recognize this photos?

24· · ·A· · Kind of, sort of.

25· · ·Q· · Do you know who took them?

http://www.uslegalsupport.com


·1· · · · · immediate left on a PowerMill machine, correct?

·2· · ·A· · Yes, sir.

·3· · ·Q· · Let's just back up a little bit.· What did you do that

·4· · · · · day at the gym before you used the PowerMill?

·5· · ·A· · Went to lunch.

·6· · ·Q· · What time did you arrive at the gym?

·7· · ·A· · Don't remember.

·8· · ·Q· · It was after lunch?

·9· · ·A· · Yes, sir.

10· · ·Q· · When you arrived at the gym itself, what did you do?

11· · ·A· · Walked in, looked around.

12· · ·Q· · Did you do any exercises prior to going on the PowerMill

13· · · · · machine?

14· · ·A· · No, sir.

15· · ·Q· · So the PowerMill machine was the first exercise of your

16· · · · · day?

17· · ·A· · Yes, sir.

18· · ·Q· · Ms. McCoy, do you wear glasses?

19· · ·A· · I'm supposed to.

20· · ·Q· · You have been told to wear them by a doctor?

21· · ·A· · No.

22· · ·Q· · When you say you're supposed to, what do you mean by

23· · · · · that?

24· · ·A· · I had my eyes checked a long time ago, and I broke my

25· · · · · glasses and never got 'em fixed and never went back.

http://www.uslegalsupport.com


·1· · ·Q· · Can you go ahead and mark in the red where your hands

·2· · · · · went once you were on the very top?

·3· · ·A· · (Witness indicating.)

·4· · ·Q· · After that, what's the next thing that you do?

·5· · ·A· · I press the button to start.

·6· · ·Q· · When you say you press the button, what button are you

·7· · · · · referring to?

·8· · ·A· · The slow button.

·9· · ·Q· · So if we go to page 1, see that there's, this is a

10· · · · · photograph of a console, correct?

11· · ·A· · Yes, sir.

12· · ·Q· · Can you circle in red which button you pressed?

13· · ·A· · I don't remember.

14· · ·Q· · But you said it was a --

15· · ·A· · It was a slow button.

16· · ·Q· · Do you remember what color the button was?

17· · ·A· · No, sir.

18· · ·Q· · But you did press a button on this console itself,

19· · · · · correct?

20· · ·A· · Yes, sir.

21· · ·Q· · You didn't press the red or green button that was on the

22· · · · · handle?

23· · ·A· · No, sir.

24· · ·Q· · So you pressed a button somewhere on this console,

25· · · · · correct?

http://www.uslegalsupport.com


·1· · ·A· · By the buttons.

·2· · ·Q· · Right.· Then you hit the start button, correct?

·3· · ·A· · Yes.

·4· · ·Q· · Or a button?

·5· · ·A· · Yes.

·6· · ·Q· · Did you move your hands after that?

·7· · ·A· · No.

·8· · ·Q· · So your hands stayed here where you've marked with the

·9· · · · · X?

10· · ·A· · Yes.

11· · ·Q· · Then the machine started, correct?

12· · ·A· · Yes.

13· · ·Q· · About how long were you on the machine in total?

14· · ·A· · I have no clue.

15· · ·Q· · Do you remember pressing the console that was depicted

16· · · · · on page 1 there in front of you after the machine

17· · · · · started?

18· · · · · · · · · · MR. WEST:· Object to the form.

19· · ·Q· · So after the machine started, what did you do next?

20· · ·A· · Walked.

21· · ·Q· · And what rate of speed were you going at?

22· · ·A· · Very slow.

23· · ·Q· · Do you remember seeing anything on the console

24· · · · · indicating what speed?

25· · ·A· · No, sir.
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·1· · ·Q· · While you were on the machine, what were you doing?

·2· · ·A· · Walking.

·3· · ·Q· · Were you watching TV?

·4· · ·A· · No, sir.

·5· · ·Q· · Were you speaking to anyone around you?

·6· · ·A· · No, sir.

·7· · ·Q· · Can you, then, describe the process by which you came to

·8· · · · · come off of the machine?

·9· · ·A· · You mean fell off the machine?

10· · ·Q· · Yes.· Can you describe how that occurred?

11· · ·A· · It decided to speed up super fast, and I hit the stop

12· · · · · button, and it did not work.

13· · ·Q· · So let's just back up a little bit.· Do you remember -

14· · · · · estimate - how long you were on the machine --

15· · ·A· · No, sir.

16· · ·Q· · -- before that sequence of events occurred?

17· · ·A· · No, sir.

18· · ·Q· · Can you describe what it felt like as the machine began

19· · · · · to go faster?

20· · ·A· · Uncomfortable.

21· · ·Q· · Can you describe what you were doing with your feet?

22· · ·A· · Trying to keep up.

23· · ·Q· · Did you feel that you were stepping up more quickly than

24· · · · · you were before?

25· · ·A· · Very quickly.

http://www.uslegalsupport.com


1      Q.   And what type of paperwork did you sign?

2      A.   He just said this is just for the membership

3 so we can access in and out whenever we want.  And I

4 didn't have time to read it because he was in a hurry,

5 because he had another appointment.  And he said he was

6 going to mail me my copy, which I have not received.

7      Q.   You said that you didn't have time to read the

8 membership agreement; is that correct?

9      A.   Yes, sir.

10      Q.   But you did sign it?

11      A.   Yes, sir.  He told me it was just a formality

12 so me and my son could use the machines.

13      Q.   Do you remember anything specifically in the

14 paperwork that you signed that sticks out in your mind?

15      A.   No, sir.

16      Q.   All right.

17           MR. BARTON:  Can you mark this Exhibit 1?

18           THE COURT REPORTER:  Exhibit 7.

19           MR. BARTON:  Mr. Zoflo, I know you're on the

20 phone.  I'll get you a copy of the exhibits when I get

21 back to my office.  Okay?

22           MR. ZOFLO:  Okay, thank you.  I have my

23 computer here, so if it's a specific document I can

24 probably pull it up.

25           MR. WEST:  You know, it may have been marked
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l Hearing Date: October 25, 2019 
Hearing Time: 9:00 a.m. 

2 The Honorable James Dixon, Civil Motions Calendar 

3 

4 

5 

6 

7 

8 

9 

JO 

11 

12 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
fN AND FOR THE COUNTY OF THURSTON 

CAROL J. MCCOY, a single person, 
No. 18-2-03929-34 

Plaintiff, 

V. 

l3 PFWA LACEY, LLC, a Washington limited 
liability company, dba PLANET FITNESS; 

14 and BRUNSWICK CORPORATION, a 
foreign corporation, 

DEFENDANT PFWA LACEY'S 
MOTION FOR SUMMARY JUDGMENT 
REGARDING LIABILITY AND 
DAMAGES 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Defendants. 

I. RELIEF REQUESTED 

Liability 

Plaintiff joined a gym, Planet Fitness, in Lacey, Washington. She signed a valid and 

binding liability waiver, releasing Defendant PFWA Lacey, LLC (Defendant) from any and all 

liability for any injmy or death. Plaintiff had three days to rescind the contract containing a valid 

and binding liability waiver. Plaintiff did not attempt lo cancel the contract at any time. The only 

other way the waiver of liability would be invalid were if Defendant had been grossly negligent. 

Plaintiff filed suit eight months ago, but has provided no evidence of any kind showing the signed 

DEFENDANT PFWA LACEY'S MOTION FOR 
SUMMARY JUDGMENT REGARDING LIABILITY 
AND DAMAGES 
(Page 1 of 20) 

TYSON & MENDES, LLP 
200 West Mercer Street, Suite 411 

Seattle1 WA 98119 
THL: (206) 420-4267 
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1 release of liability is not binding in this case. As such, Defendant should be dismissed form this 

2 suit. 

3 Claims for Injuries and Damages 

4 Plaintiff has alleged injuries and damages, but has not provided the required expert 

5 opinions or declarations supp01ting the same. As such, all claims against Defendant not supported 

6 by expert opinion or testimony should be dismissed as a matter oflaw. 

7 

8 A. 

9 

II. STATEMENT OF FACTS 

Background 

On Febmary 1, 2016, Plaintiff entered illto a Membership Agreement--· a binding contract 

l O clearly alld repeatedly warning Plaintiff of waivers and conditions, while subsequently allowing 

11 access to the Planet Fitness gym facility ill Lacey.1 

12 The first part of the contract includes Plaintiff's personal information, membership rate, 

13 and fee schedule.2 A box breaking up the fast page calls attention to Plaintiff's payment 

14 anthorization.3 

15 Thick, black lines then top a broad, highlighted banner containing the capitalized words 

16 ''RELEASE OF LIABILITY" "ASSUMPTION OF RISK" "CLUB RULES" and 'BUYER'S 

17 NOTICE & IUGHT TO CANCEL."4 Directly below the banner is a paragraph repeatedly 

18 explaining the waiver of legal rights, Plaintiff's agreement to accept foll responsibility for any 

19 injmy or death, and Plaintifl's waiver of liability for any injury resulting from the negligent 

20 

21 

22 1 Ex. 1: Membership Agreement. 
2 Ex. 1: Membership Agreement. 

23 ' Ex. 1: Membership Agreement. 
4 Ex. 1: Membership Av,reemenl. 
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1 conduct or omission of Planet Fit11ess.5 Plaintiffs dated signalme and a Planet Fitness Authorized 

2 Signature sit immediately below the releru;e of liability section. 6 

3 Additionally, Plaintiff had the option to not be bound by the binding contract she bad 

4 entered into on Febmary 1. In big, bold, capital letters, not 2 inches from where Plaintiff signed 

5 !he contract to release Defendant :from all liability, the Agreement clearly provides the process for 

6 canceling the contract. To Defendant's knowledge, Plainliffhas never wished to or even attempted 

7 to cancel the contract. 

8 Further, Plaintiff signed an additional release of Defendant's liability. 7 Plaintiff also joined 

9 the Black Carel Membership on Febmary 1, 2016. This extended service included another release 

10 of liability, again releasing Defendant of liability for any injury or death. 8 This additional release 

11 is titled in bold and the substantive texl is written in large font.9 This second release again 

12 repeatedly warns Plaintiff of the legal rights she will be giving up by signing the contract. 10 

13 Prior to February l, 2016, Plaintiff had never attended or used a gym facili1y nor reca1Jed 

14 being involved in any prior athletic activities. 11 Subsequent to Febmary 1, Plaintiff checked into 

15 the gym 8 times.12 Plaintiff brought this lawsuit for personal injuries and damages allegedly 

16 sustained on July 29, 2016, while Plaintiff attempted to use a stair exercise machine. 13 Plaintiff 

17 

18 

19 

20 5 Ex. 1: Membership Agreement. 
6 Ex. 1: Membership Agreement. 

21 7 Ex. 1: Membership Agreement. 
8 Ex. 1: Membership Agreement. 
9 Ex. 1: Membership Agreement. 

22 10 Ex. 1: Membership Agreement. 
11 .Ex. 2: Select Pages of Plaintiff's Deposition Transcript, at 53:17-24. 

23 "Ex. 3: Plaintiffs Check-In History. 
"Ex. 4: Plaintiffs Complaint. 

DEFh"'NDJ\NT PFW A LACEY'S MOTION FOR 
SUMMARY JUDGMENT REGARDING LIABILITY 
AND DAMAGES 
(Page 3 of 20) 

TYSON & MI~NDES, LL'P 
200 West Mercer Street, Suite411 

SeaUk\ WA 98119 
TEL: (206) 420-4267 
FAX: (206) 420-4375 



H4

alleged the s!airrnachine failed to operate properly.14 Defendant has no record of Plaintiff entering 

2 the gym on July 29, 2016. Plaintiffs last recorded date of enh·y was July 28, 2016. 15 

3 B. Facts of the Accident 

4 Plaintiff arrived at Defendant's gym after lunch on the date of loss. 16 After checking in, 

5 Plaintiff decided to use a PowerMili stair machine. 17 Plaintiff had never used a stair-climber-type 

6 machine prior to the date of loss and did not seek insh,1ction or read any warning labels ptior to 

7 the incident. 18 When asked how she s!arted the machine, Plaintiff stated she pressed "the slow 

8 button."19 Plaintiff was shown a pichlfe of the conh·ol console at. her deposilion, but was unable 

9 to identify which button she pushed to start the machine. 20 Plaintiff testified the PowerMill started 

10 slowly after she pressed an unknown button.21 Plaintiff then testified the PowerMill sped up "super 

11 fast," to which she responded by pushing the stop button.22 Plaintiff has alleged the stop button 

12 did not work as it should. 

III. ISSUES 13 

14 A. Whether Plaintiff entered a valid and binding contract containing a waiver of 

15 liability, when (1) the waiver did not violate public policy; (2) the alleged negligent act did not fall 

16 1orreatly below the standard established by Jaw for protection of others; or (3) the waiver was not 

17 inconspicuous? 

18 

19 

20 "Ex. 4: Plaintiff's Complaint 
15 Ex. 3: Plaintiff's Check-In History. 

21 
16 Ex. 2: Select Pages of Plaintiffs Deposition Transcript, at 62:5-9. 
17 Ex. 2: Select Pages of Plaintiffs Deposition Transcript, at 62:12-17. 
18 Ex. 2: Select Pages of Plaintiffs Deposition Transcript, at 57:7-21; 59:9-10. 

22 19 Ex. 2: Select Pages of Plaintiff's Deposition Transcript, at 69:4-20. 
20 Ex. 2: Select Pages of Plaintiffs Deposition Transcript, at 69:12-20. 

23 21 Ex. 2: Select Pages of Plaintiffs Deposition Transcript, at 71: 19-22. 
22 Ex. 2: Select Pages of Plaintiff's Deposition Transcript, at 73:11-12. 
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B. Whether all of Plaintiffs claims for injuries or damages must be dismissed as a 

2 matter of law, when Plaintiff has provided no expert opinions or declarations supporting her 

3 claims? 

4 C. Whether all of' Plainlifrs claims for wage loss and loss of earning capacity must be 

5 dismissed as a matter of law, when Plaintiff has provided no expert opinions or declarations 

6 supporting her wage loss and loss of earning capacity claims? 

7 D. Whether any additional claims pled now or in the future not currently supported by 

8 expert declaration or opinion should be dismissed as a matter of law, when Plaintiff has not met 

9 her burden of providing necessary evidence to substantiate her claims? 

10 

11 

IV. EVIDENCE RELIED UPON 

This motion relies upon the files and pleadings herein and the declaration of Michael 

12 Kutzner, provided below witl1 the following attached exhibits: 

13 

14 

15 

16 

17 

Exhibit 1: 

Exhibit 2: 

Exhibit 3: 

Exhibit 4: 

Membership Agreement. 

Select Pages of Plaintiffs Deposition Transcript, from pg. 53 - 73. 

Plaintiff's Checlc-Tn History. 

Plaintiffs Complaint. 

V. LEGAL AUTHORITY AND ARGUMENT 

18 A 

19 

Summary Judgment Standard 

1. Purpose of Summary Judgment Procedure 

20 The purpose of summa1y judgment is lo isolate and terminate claims that are factually 

21 unsupportable-it is to be viewed not as a disfavored technical shortcut, but rather as an integral 

22 component of the civil mles.23 Summary judgment should be denied only if the evidence is such 

23 
23 Celotex Corp. v. Catrett, 477 U.S. 317, 323-24, I 06 S. Ct. 2548, 91 L. Ed. 2d 265 (1986). 
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1 that a reasonable jury could return a verdict. for the nonmoving party.24 Summary judgment is 

2 appropriate where reasonable minds could reach but one conclusion.25 

3 2. Defendant's Burden When Moving for Summary Judgment 

4 A defendant moving for summary judgment meets his or her burden by showing the 

5 plaintiff lacks sufficient evidence to support a claim.26 

6 

7 

8 

3. Plaintiff's Burden in Order to Avoid Summa1·y Judgment 

The burden then shifts to the plaintiff to produce affidavits setting forth specific facts 

showing a genuine issue for trial.27 A plaintiff has the burden of presenting evidence to support 

9 each element of the cause of action, and a defendant is entitled lo summary judgment if it is shown 

10 that plaintiff is unable to carry this burden.28 

11 

12 

13 

4. Insfances VVl1en l'laintiffDocs Not Meet Burden 

i. Plaintiff may not Rely on the Pleadings to Avoid SummaT)' Judgment 

The plaintiff may not rnly on the pleadings, but must set forth specific facts to show a 

14 genuine issue exists.29 Affidavits containing conclusory statements-without sufficient factual 

15 snpporl-are insufficient to defeat a motion for summary judgrnent.30 

16 

17 

18 

19 

ii. Inability to Demonstrate or Recall Facts is Insufficient to Avoid Summary 
Judgment 

If one party presents its version oft.he facts on a key issue and the opposing paity cannot 

demonRlrate or recall the facts in sufficient detail to either confom or deny the presented version, 

20 24 Anrle,;mn v. Liberty Lobby, inc., 447 U.S. 242,251, 106 S. Ct. 2505, 2511, 91 L. Ed. 2d 202 (1986). 
25 Rtiffv. County of King, 125 Wn.2d 697, 887 P.2 886 (1995). 

21 16 Guile v. Ballard Comm. Hosp., 70 Wn. App. 18, 22, 851 P.2d 689 (1993); Young v. Key Pharmaceuticals, Inc., 
112 Wn.2d 216, 770 P.2d 182 (1989). 
27 CR 56(e); Hiatt v. Walker Chevrolet, 120 Wn.2d 57, 66, 837 P.2d 618 (1992). 

22 " Young v. Key Pharmaceuticals, Inc., 112 Wn.2d 216, 770 P.2d 182 (1989); Las v. Yellow Front Stores, 66 Wn. 
App, 196,831 P.2d 744 (1992). 

23 '9 Las v. Yellow Front Stores, Inc., 66 Wn, App. 196, I 98, 831 P.2d 744 (1992). 
30 CR 56(c); Guile v. Ballard Community Hosp., 70 Wn.App. 18, 25, 851 P.2d 689 (1993). 
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the failure to demonstrate specific facts and/or lack of memory does not create a factual issue 

2 sufficient to preclude summary judgment.31 

3 

4 

5 

6 

7 

8 

9 

iii. .Affidavits Setting Forth Feigned or Immaterial Issues of Fact are 
Insufficient to Avoid Summmy Judgment 

In order to preclude summary judgment, the issue of fact must be both genuine and 

material. Feigned issues will not preclude surnrnmy judgment. 32 A material fact is one on which 

the outcome of the litigation depends.33 

iv. Affidavits Setting Forth Broad Generalizations and Vague Conclusions are 
Insufficient to Avoid Summary Judgment 

Broad generalizations and vague conclusions on the part of the nonmoving party are 

10 insufficient to resist a motion for sumrnaty judgment.34 Tn Robinson, the fact that car rental 

11 companies' training manuals for its agents wrongly referred to concession fees as "laxes" was 

I 2 determined to be in-elevant to issue of whether the car rental companies' practice of billing a 

13 separate airport concession fee, in addition to the quoted rental rate, was deceptive because there 

14 was no evidence that lessees ever saw the manuals. 

Washington Enforces Waiver Provisions 15 B. 

16 Waiver provisions in a contract are enforceable "1mless (1) they violate public policy; (2) 

I 7 the negligent act falls greatly below the standard established by law for protection of others; or (3) 

18 they are inconspicuous."35 Each of the three are analyzed below. 

19 

20 31 Overton v. Consolidate.ti Ins. Co., 145 Wn.2d 417, 38 P.3d 322 (2002); Robinson v. Avis Ren/A Car System, Inc., 
106 Wu.App. 104, 22 P.3d 818 (2001) (deposilion lcslimony by lessees of rental cars at airport that they could not 

21 recall whether car rental companies told them they would be charged a concession fee in addition to the rental 
charge at the time they were quoted a car rental price.) was insufficient to raise a genuine issue of material fact.) 
32 See, for example, Nabhani v. Coglianese, 552 F. Supp. 657, 8 Ed. Law Rep. 276 (1982). 

22 33 Clements v. Trave/e," b1dem. Co., 121 Wn.2d 243, 850 P.2d 1298 (1993). 
34 Robinson v. Avis Rent A Cat System, inc., 106 Wn.App. 104, 22 P.3d 818 (2001); Thompson v. Eve,·ett Clinic, 71 

23 Wu.App. 548,860 P.2d 1054 (1993). 
35 Stokes v. Baily's Pacwest, Inc., 113 Wn. App. 442,445, 54 P.3d 161 (2002). 
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1 1. Public Policy 

2 In Washington, contracts releasing liability for negligence are valid unless a public interest 

3 is involved.36 

4 Six factors are considered in determining whether exculpato1y agreements violate 
public policy. The court considers whether (1) the agreement concerns an endeavor 

5 of a type generally thought suitable for public regulation; (2) the party seeking 
exculpation is engaged in pcrfom1ing a service of great importance to the public, 

6 which is ofl:en a matter of practical necessity for some members of the public; (3) 
such party holds itself out as willing to perform tJ1is service for any member of the 

7 public who seeks it, or at least for any member coming within certain established 
standards; ( 4) because of the essential nature of the service, in the economic setting 

8 of the transaction, the party invoking exculpation possesses a decisive advantage of 
bargaining strength against any member of the public who seeks the services; (5) 

9 in exercising a superior bargaining power, the party confronts the public with a 
standardized adhesion contract of exculpation, and makes no provision whereby a 

IO pmchaser may pay additional reasonable fees and obtain protection against 
negligence; and (6) the person or property of members of the public seeking such 

11 services must be placed under the contrnl of the fomishcr of the se1viccs, subject to 
the risk of carelessness on the part of the furnisher, its employees or agents.37 

12 

13 
Here, none of these public policy factors is present as follows: 

(1) The agreement concems an endeavor of a type generally thought suitable for public 
14 regulation. 

15 Private gyms are not publicly regulated, such as schools would be. 

16 (2) The parly seeking exculpation is engaged in performing a se1vice of great imp01tance 
to the public, which is often a matler of practical necessity for some members ofthe.JJublic. 

17 
Defendant is not performing an important public service such as a school would. 

18 
(3) Such party holds itself out as willing to perform this service_for any member of the 

19 public who seeks it, or at least for any member coming within certain established standards. 

20 

21 

22 

Not all members of the public participate in gym activities, such as they do in schools. 

36 Johnson v. Spolw:ne to Sandpoint, LLC, 176 Wn. App. 453, 458-9, 309 P.3d 528 (2013); quoting, Hewitt v. Miller, 
23 11 Wash.App. 72,521 P.2d244 (1974). 

31 Johnson v. Spokane to Sandpoint, LLC, 176 Wn. App. 453, 458-9, 309 P.3d 528 (2013). 
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1 ( 4) Because of the essential nature of the service, in the economic setting of the transaction, 
the party invoking exculpation possesses a decisive advantage of bargaining strength against any 

2 member of the public who seeks the services. 

3 Defendant had no control over how Plaintiff exercised or what machines she chose to use. 

4 (5) In exercising a superior bargaining power, the party confronts the public with a 
standardized adhesion contract of exculpation. and makes no provision whereby a purchaser may 

5 pay additional reasonable fees and obtain protection against negligence. 

6 There is no inequality of bargaining since Plaintiff could have (1) chosen to join a different 

7 gym, or not joined a gym at all, and (2) chosen not to use the stair machine and instead selected a 

8 different machine or exercise. 

9 (6) The person or property of members of the public seeking such services must be placed 
under the control of the furnisher of the services, subject to the risk of carelessness on the part of 

10 the furnisher, its employees or agents. 

11 None of the above six public policy factors exist in this case. While Defendant did set up 

12 and provide the facility, it did not control in what manner in which Plaintiff utilized the facility to 

13 properly exercise. Washington courts have not favored finding a public interest in adult 

14 recreatioual aclivities.38 

15 

16 

2. The Negligence Alleged Is Not Below The Law For Protection of Others 

Defendant recognizes "A preinjury waiver and release will not exculpate a defendant from 

17 liability for damages resulting from gross negligence."39 "'Gross negligence' is 'negligence 

18 substa11tially and appreciably greater !ban ordinary negligence,' i.e., 'care substantially or 

19 appreciably less than the quantum of care inhering in ordinary negligence. "'40 "A plaintiff seeking 

20 to overcome an exculpatory clause by proving gross negligence must.supply 'substantial evidence' 

21 

22 
"Td. at 459. 

23 19 Id. 
'° Id. (citations omitted). 
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1 that the defendant's act or omission represented care appreciably less than the care inherent in 

2 ordinary negligence. "41 

3 Here, Plaintiff is unable to rneel !his heightened burden. Specifically, this case was filed 

4 eight rnonlhs ago. Plaintiff has answered interrogatories and requests for production. Plaintiff has 

5 even provided deposition leslimony for Co-Defense counsel. However, Plaintiff has not provided 

6 facts for, nor asserted, such claims in this case. Defendant can only assume such facts do not exist. 

7 3. The Waive1· Provision Is Conspicuous 

8 Washington court use several factors in deciding whether a waiver and release provision is 

9 conspicuous, including: 

10 Whether the waiver is set apart or hidden within other provisions, whether the 
heading is clear, whether the waiver is set off in capital letters or in bold type, 

11 whether there is a signature line below the waiver provision, what the language says 
above the signature line, and whether it is clear that the signature is related to the 

12 waiver.42 

13 Defendant executed a release with a bold dividing line and banner clearly setting apa1t the 

14 release langnage in all capital letters.43 Black lines t.op a thick, highlighted banner containing the 

15 capitalized words "RELEASE OF LlABILITY" "ASSUMPTION OF RISK" "CLUB RULES" 

16 and 'BUYER'S NOTICE & RIGHT TO CANCEL."44 

17 Directly below the banner is a paragraph repeatedly waming Plaintiff she was giving up 

18 her legal rights by signing the waiver.45 111e language in this paragraph is clear and unambiguous. 

19 

20 

21 

41 Id. (citations omitted). 
22 42 Johnson, Wn, App. 453, 461.. 

43 Membership Agreem'ent. 
23 44 Membership Agreement, 

45 Membership Agreement. 
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1 A following paragraph fully explains Plaintiff was not obligaled lo sign the waiver if she did not 

2 fully understand her release of liability and assumption of risk.46 

3 Immediately following lhe second parngraph are two signature blocks.47 One signature 

4 block is for Lhe Member (signed by Plaintiff) and one is for a Planet Fitness authorizing signature.4a 

5 These two signature blocks span the entire width of the printed page and separate the release of 

6 liability and assumption of risk section from the remaining payment and cancelation information 

7 found at the bottom of the page.49 The waiver found in the Membership Agreement signed by 

8 Plaintiff is conspicuous and unambiguous. 

9 C. 

10 

Defendant is entitled to Sumrmuy Judgment Regarding Damages Claims Lacking Sum,ort 
lo 1he Appropriate Legal Standard 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Should the court not dismiss Defendant as a matter of law as argued above, it should 

dismiss any injuries and damages claims not properly supported by expert medical testimony as 

follows: 

The legal standard for a personal injury action consists of a three-step process: (I) 

causation; (2) reasonableness and necessity of medical treatment; and (3) reasonableness of cost 

of treatment. All three must be supported by medical testimony (a) under oath (affidavit, 

declaration, or deposition testimony), and (b) given on a-more-probable-than-not basis. 

1. Legal Standard Regarding Causation. 

Plaintiff has the burden of proving each condition for which she seeks damages was 

proximately caused by Defendant. 50 A plaintiff is not entitled to recover damages for any alleged 

46 Membership Agreement. 
22 47 Membership Agreement. 

48 Membership Agreement. 
23 49 Membership Agreement. 

50 See WPI 30.01. 
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1 condition not proven to be proximately cansed by Defendant. 51 Before a plaintiff can recover 

2 damages for a medical condition allegedly caused by a negligent act, she must present competent 

3 medical testimony to establish the causal relationship between the negligent act and the alleged 

4 physical condition.57-

5 In }.,filler, the Washington Supreme Court stated that the causal relationship beiween an 

6 accident and an alleged injury must be established by medical testimony: 

7 The caUBal relationship of an accident or injury to a resulling 
physical condition mUBt be established by medical testimony beyond 

8 speculation and conjecture. The evidence must be more than that the 
accident "might have," "may have," "could have," or ''possibly did," 

9 cause the physical condition. It must rise to the degree of proof that 
the resulting condition was probably caused by the accident, or that 

IO the resulting condition more likely than not resulted from the 
accident, to establish a causal relation.53 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A plaintiff's own lay testimony, by itself, is insufficient to support a judgment in the 

plaintiff's favor. 54 In Carlos, the trial judge properly refused to allow the plaintiff or the plaintif.fs 

dentist to testify about the plaintiff's dental condition, Bruxism, because "the proffered evidence 

was not legally sufficient to establish the causal relationship between lhe accident and the 

condition complained of."55 The dentist could not say, "with reasonable medical probability," that 

the automobile accident between the parties was the cause of the plaintiffs dental condition.56 

Moreover, the plaintiff did not have the medical expertise to establish the necessary causal 

51 See WPJ 30.0 I. 
20 "See Miller v. Staton, 58 W1L2d 879, 886,365 P.2d 333 (1961 ); Ugolini v. States Marine Lines, 71 Wn.2d 404, 

407,429 P.2d 213 (1967); O'Donoghue v. Riggs, 73 Wn.2d 814,824,440 P.2d 823 (1968); see a/soMedcalfv. 

2 1 Dept. of Licensing, 133 Wn.2d 290,311, 944 P.2d 1014 (1997) (Madsen, J., concurring), ("[M)edical opinion 
testimony that an accident caused a physical condition 'must rise to the degree of proof that the resulting condition 
was probably caused by the accident ... "'). 

22 -'3 58 Wn.2d at 886 (emphasis added). 
54 See Carlos v. Cain, 4 Wn. App. 475,477,481 P.2d 1945 (1971). 

23 55 Id. al 477. 
5G Id. 

DEFENDANT PFW A LACEY'S MOTION FOR 
SUMMARY JUDGlvlENT REGARDING LIABILITY 
AND DAMAGES 
(Page 12 of20) 

TYSON & MENDES1 Ll,P 
200 West Mercer Street, Suite 411 

Seattle, WA 98119 
TEL: (206) 420-4267 
FAX: {206) 420-4375 



H13

relaiionship.57 Regarding causation, the court stated that "[it was not an] error to refuse lo allow 

2 [the plaintiff] to testify as a lay witness on the subject. Her testimony, if believed, would establish 

3 the condition, but ii could not establish the necessmy causal relationship in lenns of reasonable 

4 medical probabiliiy."58 

5 Medical testimony stating Defendant was the probable cause of the alleged injuries is 

6 necessary to prevenl a jury from resorting to improper speculation and conjecture: "To establish 

7 causation between a defendant's wrongfol acts and a plaintiff's injuries the medical testimony 

8 must be convincing enough to remove ihe issue from the realm of speculation and conjectmc."59 

9 A plaintiff cannot rely on speculation to eslablish cause in fact.60 Here, Plaintiff has failed to 

10 produce such evidence. 

11 

12 

2. Legal Standard Regarding Reasonableness and Necessity 

After establishing causation between the allegedly negligent event and alleged iajury, a 

13 plaintiff must prove medical trnatment received was reasonable and necessary.61 Here, Plaintiff 

14 has failed to produce such evidence. 

15 

16 

3. Legal Standard Regarding Reasonable Cost of Medical Treatment 

A plaintiff may only recover the reasonable value of medical services received, not the 

17 total of all bills paid. 62 Thus, a plaintiff must prove medical costs were reasonable and, in doing 

18 so, cannot rely solely on medical records and bills.63 In other words, medical records and bills are 

19 

20 
57 Id. at476-477. 

21 58 Id. at 477 (emphasis added). 
59 Xieng v. Peoples Nat'/. Bank, 63 Wn. App. 572,582,821 P.2d 520 (1991), affd, 120 Wn.2d 512,844 P.2d 389 
(1993). 

22 60 Hinerv. Bridgestone/Fires/one, 138 Wn.2d 248,258,978 P.2d 505 ([999). 
61 See Patterson v. Horton, 84 Wn. App. 531,543,929 P.2d 1125 (1997). 

23 ., Id. 
"Id. 
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1 relevant to prove past medical expenses only if supported by additional evidence lhal the treatment 

2 and the bills were both necessary and reasonablc.64 Here, Plaintiff has failed to produce such 

3 evidence. 

4 4. Legal Standard Regarding Necessity of Expert Testimony 

5 When presenting expert medical opinions in an affidavit or declaration, a party must 

6 include a statement of the expert's qualifications and any other foundational facts that would be 

7 necessary if the expert were testifying at trial.65 An expert may establish the scope of his expertise 

8 through knowledge, skill, experience, training, or education.66 

9 The expert's testimony must be based on the facts of the case and not speculation.67 II 

10 must also be based on a reasonable degree of medical certainty. 68 Expert medical testimony must 

11 dcmonsh·ate proximate cause. 69 

12 A wit11ess qualified as an expert may only express an opinion with respect to issues covered 

13 by that expe1tise. 70 Even the issues that are logically related to the witness's area of expe1tise may 

14 call for sufficiently different qualifications so that testimony by that witness should he excluded.71 

15 Here, Plaintiff has failed lo produce such evidence. 

16 D. Defendant is Entitled to Snmmary Judgment Regarding Damages Claims Lacking 
Reasonable Certainty in Calculation 

17 

18 

19 

The fact of loss must be established with sufficient certainty to provide a reasonable basis 

for estimating Plaintiff's alleged loss. 72 Damages will not be awarded where the evidence is 

20 64 Id. 
65 See Lilly v. Lynch, 88 Wn. App. 306,945 P.2d 727 (1997). 

21 66 See Harri, v. Robert C. Groth, MD., Inc., P.S., 99 Wn.2d 438,663 P.2d 113 (1983). 
"See Seybold v. Neu, 105 Wn. App. at 677, 19 P.3d 1068 (200 l ). 
"See, McLaughlin v. Cooke, 112 Wn.2d 829, 836, 774 P.2d I 171 (1989). 

22 °9 See Hill v. Sacred Heart Med. Ctr., 143 Wn. App. 438, I 77 P.3d 1152 (2008). 
10 See Norris v. State, 46 Wn. App. 822, 733 P.2d 231 (1987). 

23 71 Harris, 99 Wn.2d 438. 
72 See Pugelv. Monheimer, 83 Wn. App. 688,922 P.2d 1377 (1996). 
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I insubstantial or speculative.73 Damages do not require mathematical precision; they are required, 

2 however, to be based on evidence that is sufficient to afford reasonahle basis for estimating 

3 losses.74 Damages must be proven with reasonable certainty or be supported by competent 

4 evidence in the record. Id. In other words, the damages need nol be precise but must be supported 

5 by competent. evidence and not subject the trier of fact to mere speculation or conjecture. 75 

6 The Court of Appeals dealt with the question of speculative damages in ESCA.16 In ESCA, 

7 the defendant moved for a directed verdict in an action for negligent misrepresentation on the basis 

8 that the plaintiff had not presented sufficient evidence of damages or a reasonable basis for 

9 calculating its darnages.77 The trial court denied the motion, but the Court of Appeals overtumed, 

10 holding l:b.e evidence of damages was insufficient. 78 

11 The Court of Appeals stated that the plaintitr s proof of damages was speculative and "self:-

12 serving at bcst."79 ln its holding, the ESCA Comi: indicated that the goal of awarding money 

13 damages is to compensate for losses that are actually suffered. 80 It is plaintiffs burden to prove 

14 those damages.81 It is the plaintiff's burden to reasonably show how economic damages are 

15 calculated 82 

16 

17 R. 

As in ESCA, Plaintiff has not met her burden establishing any of her alleged damages. 

Plaintiff's Unsup.l)orted Damages and Injury Claims should be Dismissed as a Matter of 
Law 

18 

19 
71 See She,rellv. Se!fors, 73 Wn. App. 596,871 P.2d 168 (1994) (emphasis added). 
74 Id. 
15 See E~CA Co,p. v. KPMG Peat Marwick, 86 Wn. App. 628,631,939 P.2d 1228 (1997). 

20 76This matter was reviewed by the Supreme Court of Washington on appeal from co-plaintiff Sea-First regarding a 
separate question of law. The Supreme Court did not review the question of sufficiency of proof of damages. See 

21 ESCA Corp. v. KPMG Peat Marwick, 135 Wn.2d 820 (1998). 
n ld. 
"Id. 

22 79 Id. at 639. 
'° Id. 

23 31 Id. 
82 Id. at 640. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1. Personal Injury Claims: Past Medical Treatment and Expenses 

Plaintiff is claiming various physical and mental injuries as a result of the subject accident. 

In order for any of these claims to smvive, Plaintiff is required lo provide medical testimony that 

(1) such injuries were caused by the accident; (2) that the treatment provided was reasonable and 

necessary; and (3) that the amounts charged for such lrealment was reasonable. 

Defendanl has requested the facts, opinions, and summary of ground for !he same, for any 

experts Plaintiff has retained. To date, Plaintiff has provided no information regarding any expert 

testimony. Accordingly, unless Plaintiff presents competent medical testimony supporting each 

of her alleged claims for damages, they are legally deficient and must be dismissed as a matter of 

law. 

2. Ongoing Injury, Future Medical Treatment, and Expenses 

Plaintiff alleges various ongoing injuries and conditions as a result of the subject accident. 

Yet, Plaintiff has not snfficiently identified or specified (1) the nature and extent of the alleged 

ongoing injuries and conditions, (2) what future medical treatment or expenses he believes are 

necessary as a result of the accideut, or (3) the nature and amount of such futme medical treatment 

with reasonable certainty. 

For any such claims to survive summary judgment, Plaintiff is reqnired to provide 

competent medical testimony the accident caused or exacerbated her alleged injuries. Plaintiff has 

failed to provide any competent testimony regarding her alleged injuries fmd, as such, her future 

damages claims must be dismissed as a malter of law. 

3. Psychological Injury or Disorder 
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Plaintiff has alleged psychological injury from alleged depression sustained following the 

2 subject accident. Plain1iff, however, has failed to provide any competent medical testimony to 

3 support such claims. 

4 As with physical injury claims, Plaintiff faces the burden of proof lo produce testimony 

5 from a psychologist or qualified mental health professional to opine on the causa1ion, 

6 reasonableness, necessity, and relatedness of any treatment with respect to diagnosable 

7 psychological conditions or disorders. Plainliffhas not disclosed any opinions or reports lo support 

8 any claims that lier alleged injuries/conditions are related to the subject accident. Plaintiff's own 

9 lay statements and testimony are insufficient to causally link physical, mental, emotional, 

10 cognitive, and/or psychological injury, medical treatment, and/or medical conditions to a particular 

11 event and are insufficient to preclude summary judgment. Accordingly, any claims of any 

12 psychological injury or disorder should be dismissed as a matter of law. 

13 

14 

4. Other Non-Specified Injuries, Conditions, and Losses Must Be Excluded 

Because Plaintiff bas not disclosed any other potential injuries, future medical treatment, 

15 or bills to date, any claims for other non-specified, undisclosed if\juries, conditions, and/or losses 

16 should be dismissed as a matter of law. 

17 F. 

18 

Defendant. Faces Matetial Prejudice if Plaintiffs Inappropriate and Unsupported Claims 
are Not Dismissed 

19 

20 

21 

22 

23 

Defendant should not be forced to defend against amorphous and unsupported claims. The 

pm11ose of a summary-judgment motion is to dismiss claims that cannot properly be supported at 

trial. If Plaintiff is withholding adequate evidence to support any of her claimE, Defendant should 

be entitled to review and evaluate such evidence prior to t1ial and retain the necessary rebuttal 

experts. A timely mling on Defendant's motion is therefore needed in order to determine which 
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issues will remain at the time of trial and provide Defendant adequate time to mount a proper 

2 defense. 

3 lt is incumbent on Plaintiff, not Defendant, to carry the burden of proof by evidencing what 

4 claims are legitimate and whal questions of fact will exist at the time of trial. It should not fall to 

5 Defendant to hire numerous experts and expend exorbitant costs in order to blindly probe 

6 Plaintiff's allegations to determine the legitimacy of her claims. Depending on PlainlifJ"s possible 

7 evidential support, Defendant may need to submit further interrogatories and requests for 

8 producl10n and conduct further discove1y. Plaintiff should not be allowed lo lie in wait until the 

9 eve of the discovery cut-off before she produces supporting evidence for her previously 

10 unsupported claims. 

11 

12 

VI. CONCLUSION 

Washington case law strongly supports enforcement of valid and enforceable contracts. 

13 Plaintiff signed a valid and enforceable contract waiving her legal rights and releasing Defendant 

14 from all liability for any injury. For the reasons stated herein, Defendant respectfully requests the 

15 court to dismiss Defendant from this case on the grounds of liability and alternatively, 

16 unsubstantiated injmy claims by Plaintiff. 

17 

18 

VII. DECLARATION OF MICHAEL KUTZNER 

I, Michael Kutzner, am an attorney representing Defendant PFW A Lacey, LLC in this 

19 matter. I declare m1Cler penalty of perjury under the laws of the State of Washington the facts 

20 asserted in this motion are true and correct to the best of my knowledge and recollection. The 

21 following attached exhibits are ttue and correct copies: 

22 

23 

Exhibit 1: Membership Agreement. 

Exhibit 2: Select Pages of Plaintiff's Deposition Transclipt, from pg. 53 - 73. 
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l 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Rules. 

Exhibit 3: 

Exhibit 4: 

Exhibit 5: 

Plaintiff's Check-In History. 

Plaintiffs Com.plaint. 

Proposed Order 

VIII. PROPOSED ORDER 

A proposed fo1m of order is attached hereto as Exhibit 5. 

I certify that this memorandum contains fewer 25 pages, in compliance with the Local Civil 

Respectfully submitted September 27th , 2019. 

TYSON & MENDES, LLP 

By: Isl Michael Kutzner 
Levi Bendele, WSBA 26411 
Michael Kutzner WSBA 50744 
Attorneys for Defendant PFW A Lacey 
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1 CERTIFICATE OF SERVICE 

2 I hereby declare under the penalty of perjury under the laws of the State of Washington 
that I have served a trne and correct copy, except where noted, of the foregoing upon the 

3 individual(s) listed by the following means: 

4 Clerk of the Court: 

5 Thurston County Superior Court 

6 

7 

8 

9 

10 

Judge's Working Copy 

The Honorable James J. Dixon 

11 Counsel for Plaintiff: 

12 Thomas J. West 
West Law Fitm, P.S. 

13 524 Tacoma Avenue South 
Tacoma, WA 98402 

14 

Counsel for Co-Defendant 
15 

Michael A. Yoshida, WSBA 47581 
16 MB Law Group LLP 

117 SW Taylor St Ste 200 
17 Portland, OR 97204-3029 

18 

DATED: Cf/-z7 I ?-011 
19 / / 

20 

21 

22 

23 

[ ] U.S. Postal Service (First Class) 
[ ] Facsimile to 
[ ] ______ Express Mail 
[ ] Hand Delivery 
[ ] Via Legal Messenger 
[ ] E-Mail 
[Xl E-Filed 
[ ] U.S. Postal Service (First Class) 
[ ] Facsimile to 
[ l -----,.---- Express Mail 
[ ] Hand Delivery 
[ ] Via Legal Messenger 
[ ] E-Mail 
[X] E-Filed 
[ ] U.S. Postal Service (First Class) 
[ ] Facsimile to 
[ ] _______ Express Mail 
[ ] Hand Delivery 
[X] Via Legal Messenger 
[X] E-Mail 
[ ] E-Filed 
[ ] U.S. Postal Service (First Class) 
[ ] Facsimile to 
[ ] ___ .,.-___ Express Mail 
[ ] Hand Delivery 
[X] Via Legal Messenger 
[X] E-Mail 
[ ] E-Filcd 

By: cs?:& 
Name: _.,.f"'l?."-''-'-'fv':.....,.m?-lt1/u="-'---r ___ _ 

Title: 

TYSON & MENDES, LLP 
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TEL: (206) 420-4267 
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1 Hearing Date: October 25, 2019 
Hearing Time: 9:00 a.m. 

2 The Honorable James Dixon, Civil Motions Calendar 

3 

4 

5 

6 

7 

8 

9 

10 

11 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF THURSTON 

CAROL J. MCCOY, a single person, 

Plaintiff, 

v. 

No. 18-2-03929-34 

12 PFW A LACEY, LLC, a Washington limited 
liability company, dba PLANET FITNESS; 

l3 and !3RUNSWI~K CORPORATION, a 
foreign corporation, 

DEFENDANT PFW A LACEY'S REPLY 
IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT REGARDING 
LIABILITY AND DAMAGES 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Defendants. 

I. INTRODUCTION 

Plaintiff's Response Should Be Ignored and Stricken, As Her Response Was Not Timely 

Plaintiff failed to timely serve Defendant with a response under Thurston County LCR 56. 

Plaintiffs Response is tantamount to a Non-Opposition and should be stricken. 

Liability 

Plaintiff signed a valid and binding liability waiver, releasing Defendant from any and all 

liability for any injury or death. On July 17, 2019, Plaintiff testified she had no recollection of 

ever seeing the liability waiver. Plaintiff, now - almost four years after signing the liability waiver, 

14 months after filing her Complaint, and when confronted with a motion for surmnary judgment 
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1 - recalls signing the liability waiver. Plaintiff now expects the cmnt and Defendant to stomach 

2 this dichotomy and proceed to trial. Plaintiff voluntarily signed the conspicuous liability waiver. 

3 Defendant emailed her a copy after signing. Plaintiff has not provided proper evidence supporting 

4 her allegations and thus has not met the burden of proof required to prevail on summary judgment. 

5 Claims for Injuries and Damages 

6 Plaintiff continues to allege past and ongoing injuries and damages, but has not provided 

7 the required expert opinions or declarations supporting the same. Plaintiff again blankly asserts 

8 her claims without any support. As such, all claims against Defendant not supported by expert 

9 opinion or testimony should be dismissed as a matter of law. 

1 O Defendant Has Been Cooperative Throughout Discovery 

11 On September 30, 2019, 14 months after she filed her initial Complaint and eight and a 

12 half months after she filed her Amended Complaint, Plaintiff requested the name of Defendant's 

13 manager and the employee who prepared an incident report on the alleged date ofloss. Defendant 

14 received the final name Plaintiff requested and furnished Plaintiff with the requested information 

15 two weeks later on October 14th
• On October 16th, Defendant received additional contact 

16 information and furnished Plaintiff with the same. 

17 II. DISCUSSION 

18 A. 

19 

Plaintiffs Untimely Response Is Tantamount To A Non-Opposition. And Any Late Filing 
Should Be Stricken 

20 

21 

22 

23 

Plaintiff admits she was required to respond to Defendant's motion on October 11.1 

Thurston County LCR 56(c) states, "The adverse party ... may file and serve opposing affidavits, 

memoranda oflaw, or other documentation not later than 14 calendar days before the hearing." 

1 Ex. 1: Plaintiffs Response, at 3:7-8. 

DEFENDANT PFW A LACEY'S REPLY 1N 
SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT REGARDING LIABILITY AND 
DAMAGES (Page 2 ofll) 

TYSON & MENDES, LLP 
200 West Mercer Street, Suite 411 

Seattle, WA 98119 
TEL: (206) 420-4267 
FAX: (206) 420-4375 



I3

1 Defendant was not served with Plaintiff's Response until October 14, 11 calendar days before the 

2 hearing.2 

3 It is axiomatic that"[ w ]here no authorities are cited in support of a proposition, the court 

4 is not required to search out authorities, but may assume that counsel, after diligent search, has 

5 found none." State v. Young, 89 Wn.2d 613, 625 (1978) (citing DeHeer v. Seattle Post-

6 Intelligencer, 60 Wn.2d 122, 126 (1962)). Thus, it is proper for the Court to ignore an inadequately 

7 briefed argument, which necessarily encompasses situations in which there is no contrary briefing 

8 or argument. See, e.g., Norean Builders, LLC v. GMP Homes VG, LLC, 161 Wn. App. 474, 486 

9 (2011) ("We will not consider an inadequately briefed argument"); Holland v. City of Tacoma, 90 

10 Wn. App. 533, 538 (1998) (holding that "lack ofreasoned argument is insufficient to merit judicial 

11 consideration"). 

12 Any Response served on Defendant post-October 11 should be stricken as untimely under 

13 LCR 56. Davies v. Holy Fam. Hosp., 144 Wn. App. 483,500 (2008) (holding the trial court did 

14 not abuse its discretion by denying plaintiff's motion to submit an untimely response, and 

15 affirming summary judgment). 

16 B. 

17 

Liability 

On July 17, 2019, Plaintiff testified she had no recollection of ever seeing the liability 

18 waiver. However, Plaintiff now, conveniently, recalls the liability waiver. She argues she should 

19 not be bound by the signed liability waiver because she did not read, nor was provided time to 

20 review, the liability waiver. Plaintiff's decision to not read or review the conspicuous liability 

21 waiver prior to signing the liability waiver in no way alleviates her of now being bound by the 

22 liability waiver. 

23 

2 Ex. 1: Plaintiff's Response. 
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1 1. The law requires more thau Plaintiff simply stating she unwittingly signed. 

2 Plaintiff misinterprets McCorkle3 by saying the court ruled a plaintiffs signature is 

3 unwittingly made ifhe states the language was not conspicuous and was not pointed out at the time 

4 of signing. The plaintiff's statement was hardly the crux of the court's analysis. In McCorkle, the 

5 court compared the format of the waiver in question to other waivers, which had been found to be 

6 conspicuous. Because the waiver was titled and written in plain script, attention was not easily 

7 drawn to the liability waiver, and the court remanded the case for trial. Such is not the case here. 

8 Conversely, the liability waiver here follows a ¼ inch thick banner. Black lines top the ¼ 

9 inch thick banner, which contains the bolded, capitalized words "RELEASE OF LIABILITY" 

10 "ASSUMPTION OF RISK" "CLUB RULES" and 'BUYER'S NOTICE & RIGHT TO 

11 CANCEL."4 This stark difference setting the liability waiver apart from the rest of the contract is 

12 what courts find as effective in making a liability waiver conspicuous. Plaintiff has not provided 

13 persuasive authority or argument to sustain her assertions the liability waiver is inconspicuous. 

14 

15 

2. The liability waiver is conspicuous under Washington law. 

Plaintiff next sites ( as Defendant did) Johnson,5 and states the liability waiver does not 

16 align with "the five factors set forth in"6 Johnson. However, Plaintiff does not effectively argue 

17 how the liability waiver does not align with Johnson. 

18 The Johnson court used six factors in deciding whether a waiver and release provision is 

19 conspicuous, including: 

20 

21 

22 

(1 )Whether the waiver is set apart or hidden within other provisions, 
(2) whether the heading is clear, 
(3) whether the waiver is set off in capital letters or in bold type, 
( 4) whether there is a signature line below the waiver provision, 

3 McCorkle v. Hall, 56 Wn. App 80, 782 P.2d 574 (1989). 
23 4 Ex. 2: Membership Agreement. 

5 Johnson v. UBAR, LLC, 150 Wn. App 533,210 P.3d 1021 (2009), 
6 Ex. 1: Plaintiff's Response, at 11:8-9. 
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I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

(5) what the language says above the signature line, and 
( 6) whether it is clear that the signature is related to the waiver. 7 

Plaintiff and Defendant executed a liability waiver with a ¼ inch thick, bold dividing 

banner clearly setting apart the release language. 8 Black lines top a thick, highlighted banner 

containing the capitalized words "RELEASE OF LIABILITY" "ASSUMPTION OF RISK" 

"CLUB RULES" and 'BUYER'S NOTICE & RIGHT TO CANCEL."9 

Directly below the banner is a paragraph unequivocally and repeatedly warning Plaintiff 

she was giving up her legal rights by signing the liability waiver. 10 The language in this paragraph 

is clear and unambiguous. A following paragraph fully explains Plaintiff was not obligated to sign 

the waiver if she did not fully understand her release of liability and assumption of risk. 11 

Immediately following the second paragraph are two signature blocks. One signature block 

is for the Member (signed by Plaintiff) and one is for a Planet Fitness authorizing signature. 12 Both 

blocks were signed, solidifying the agreement. These two signature blocks span the entire width 

of the printed page and separate the release of liability and assumption of risk section from the 

remaining payment and cancelation information found at the bottom of the page. The liability 

waiver signed by Plaintiff and Defendant is distinct, conspicuous, and unambiguous. 

3. Plaintiff had ample opportunity to examine the liability waiver before signing. 

Plaintiff argues she was not given an opportunity to read or even review the liability waiver. 

Plaintiffs blank assertion is completely contrary to Defendant's policies and training programs. 

Defendant has strict training and protocols in place directing employees in proper client service.13 

7 Id. at 538. 
8 Ex. 2: Membership Agreement. 

22 9 Ex. 2: Membership Agreement. 
10 Ex. 2: Membership Agreement. 

23 11 Ex. 2: Membership Agreement. 
12 Ex. 2: Membership Agreement. 
13 Ex. 3: Defendant's Training Materials. 
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1 Plaintiff also argues a Planet Fitness employee insisted she must sign the liability waiver 

2 before using the fitness center. It escapes Defendant how this is improper. All members are 

3 required to sign the liability waiver before using the fitness center. 

4 4. Plaintiff knowingly and voluntarily signed the liability waiver. 

5 Plaintiff argues she did not voluntarily sign the liability waiver. However, Defendant does 

6 not force anyone to sign liability waivers. Plaintiff could have asked clarifying questions prior to 

7 signing, gone for a walk, or home, to think about signing, or found a different gym not requiring a 

8 liability waiver. Plaintiff's continued blank assertion "There was nothing about the waiver that 

9 was so clear that plaintiff should have seen it immediately" is grossly inaccurate, as argued 

10 above. 14 

11 

12 

5. Plaintiff was provided with a copy of the Membership Agreement. 

Plaintiff claims she did not read any of part of the Membership Agreement, including the 

13 liability waiver, and did not receive a copy of the rules therein. On February 1, 2016, three 

14 paragraphs under her signature waiving liability, Plaintiff acknowledged, with her signature, she 

15 received a complete copy of the ru!es.15 Additionally, Defendant emailed Plaintiff a copy of her 

16 signed contract at 4:10 p.m. on February 1, 2016. 16 

6. Wagenblast is inapplicable. 17 

18 Plaintiff asks the court to consider Wagenblast. 11 Assuming Plaintiff actually read 

19 McCorkle, she would see the court found Wagenblast inapplicable. 18 "We do not find Wagenblast 

20 applicable. [] Wagenblast did not deal with the issue presented here."19 Here, the present case 

21 

22 
14 Ex. 1: Plaintiffs Response, at 12:21-23. 
15 Ex. 2: Membership Agreement. 
16 Ex. 4: Email History From Plaintiffs Gym File. 

23 17 Wagenblast v. Odessa Sch. Dist. 105-157-166J, 110 Wash.2d 845, 758 P.2d 968 (1988). 
18 McCorkle v. Hall, 56 Wn. App 80, 782 P.2d 574 (1989). 
19 McCarkle v. Hall, 56 Wn. App 80, 782 P.2d 574 (1989). 

DEFENDANT PFW A LACEY'S REPLY 1N 
SUPPORT OF MOTION FOR SUMMARY 
JUDGMENT REGARDING LIABILITY AND 
DAMAGES (Page 6 ofll) 

TYSON & MENDES, LLP 
200 West Mercer Street, Suite 411 

Seattle, WA 98119 
TEL: (206) 420-4267 
FAX: (206) 420-4375 



I7

1 parallels the gym contract nature of McCorkle and the court should not consider factors irrelevant 

2 to the facts of this case. 

3 C. Plaintiff Has Not Produced Any Expert Testimony or Evidence 

4 CR 11 requires a signature on every pleading filed to certify it is well-grounded in fact.20 

5 This incident allegedly occurred on July 29, 2016. Approximately two years later on August 9, 

6 2018, Plaintiff filed her Complaint. On January 14, 2019, Plaintiff filed her Amended Complaint. 

7 After three years, and almost 14 months since filing, Plaintiff is unable to present even one expert 

8 declaration, suggesting Plaintiffs case is not well-grounded in fact. The court should dismiss any 

9 injuries and damages claims not properly supported by expert medical testimony. 

10 

11 

1. Legal Standard Regarding Causation. 

Plaintiff has the burden of proving each condition for which she seeks damages was 

12 proximately caused by Defendant.21 In Miller, the Washington Supreme Court stated the causal 

13 relationship between an accident and an alleged injury must be established by medical testimony 

14 beyond speculation and conjecture.22 Plaintiffs own lay testimony, by itself, is insufficient to 

15 support a judgment in Plaintiffs favor. 23 Here, Plaintiff has failed to produce the required medical 

16 expert testimony. 

17 

18 

2. Legal Standard Regarding Reasonableness and Necessity 

Plaintiff must prove medical treatment received was reasonable and necessary.24 Here, 

19 Plaintiff has failed to produce such evidence. 

20 

21 

22 20 CR 1 l(a)(l). 
21 See WP! 30.01. 

23 22 Miller v. Staton, 58 Wn.2d 879, 886, 365 P.2d 333 (1961) (emphasis added). 
23 See Carlos v. Cain, 4 Wn. App. 475,477,481 P.2d 1945 (1971). 
24 See Patterson v. Horton, 84 Wn. App. 531,543,929 P.2d 1125 (1997). 
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1 

2 

3. Legal Standard Regarding Reasonable Cost of Medical Treatment 

Plaintiff must prove medical costs were reasonable.25 Here, Plaintiff has failed to produce 

3 such evidence. 

4 4. Legal Standard Regarding Necessity of Expert Testimony 

5 When presenting expert medical opinions in an affidavit or declaration, a party must 

6 include a statement of the expert's qualifications and any other foundational facts that would be 

7 necessary if the expert were testifying at trial.26 Here, Plaintiff has failed to produce such evidence. 

8 D. 

9 

Plaintiff's Unsupported Damages and Injury Claims should be Dismissed as a Matter of 
Law 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

1. Personal Injury Claims: Past Medical Treatment and Expenses 

Plaintiff has provided no expert testimony to date. Accordingly, each of her alleged claims 

for damages are legally deficient and should be dismissed as a matter of law. 

2. Ongoing Injury, Future Medical Treatment, and Expenses 

Plaintiff is required to provide competent expert testimony regarding ongoing injuries and 

future treatment. Plaintiff has failed to provide any expert testimony regarding the same. 

3. Other Non-Specified Injuries, Conditions, and Losses Must Be Excluded 

Because Plaintiff has not disclosed any other potential injuries, future medical treatment, 

or bills to date, any claims for other non-specified, undisclosed injuries, conditions, and/or losses 

should be dismissed as a matter oflaw. 

E. Plaintiff ls Not Entitled To CR 56(f) Relief 

Plaintiff has not provided the necessary evidence required by law to overcome summary 

judgment. Plaintiff now asks for CR 56(f) relief so she may have more time to prepare her case. 

25 See Patterson v. Horton, 84 Wn. App. 531,543,929 P.2d 1125 (1997). 
26 See Lilly v. Lynch, 88 Wn. App. 306,945 P.2d 727 (1997). 
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1 Plaintiff was presented with an opportunity by Defendants to stay litigation because of health 

2 issues.27 Plaintiff declined. Plaintiff may not now seek additional time at Defendant's expense. 

3 Additionally, a two-week wait for witness information can hardly be called uncooperative and 

4 surely is not a basis for CR 56(f) relief. 

5 F. 

6 

Defendant Faces Material Prejudice if Plaintiffs Inappropriate and Unsupported Claims 
are Not Dismissed 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Defendant should not be forced to defend against amorphous and unsupported claims. The 

purpose of a summary-judgment motion is to dismiss claims that cannot be properly supported at 

trial. Washington law requires Plaintiff to produce expert declaration or testimony supporting her 

claims, but, to date, Plaintiff has not produced any such evidence. 

It is incumbent on Plaintiff, not Defendant, to carry the burden of proof by evidencing what 

claims are legitimate and what questions of fact will exist at the time of trial. It should not fall to 

Defendant to hire numerous experts and expend exorbitant costs in order to blindly probe 

Plaintiffs allegations to determine the legitimacy of her claims. Plaintiff has not provided any 

evidentiary support for her claims and therefore, her unsupported claims should be dismissed. 

ill. CONCLUSION 

Plaintiff signed a valid and enforceable contract waiving her legal rights and releasing 

Defendant from all liability for any injury. Defendant respectfully requests the court to dismiss 

Defendant on the grounds ofliability. In the alternative, the court should dismiss any claims not 

supported by medical testimony. 

27 Ex. 5: Email From Co-Defendant Suggesting Plaintiff Stay Litigation. 
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1 IV. DECLARATION OF MICHAEL KUTZNER 

2 I, Michael Kutzner, am an attorney representing Defendant PFW A Lacey, LLC, in this 

3 matter. I declare under penalty of perjury under the laws of the State of Washington the facts 

4 asserted in this motion are true and correct to the best of my knowledge and recollection. The 

5 following attached exhibits are true and correct copies: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Exhibit 1: 

Exhibit 2: 

Exhibit 3: 

Plaintiffs Response. 

Membership Agreement. 

Defendant's Training Materials. 

Exhibit 4: Email History From Plaintiffs Gym File. 

Exhibit 5: Email From Co-Defendant Suggesting Plaintiff Stay Litigation. 

I certify this memorandum contains 10 pages, in compliance with the Local Civil Rules. 

Respectfully submitted October l 8th , 2019. 
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1 CERTIFICATE OF SERVICE 

2 I hereby declare under the penalty of perjury under the laws of the State of Washington 
that I have served a true and correct copy, except where noted, of the foregoing upon the 

3 individual(s) listed by the following means: 

4 Clerk of the Court: 

5 Thurston County Superior Court 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Judge's Working Copy 

The Honorable James J. Dixon 

Counsel for Plaintiff: 

Thomas J. West 
West Law Firm, P.S. 
524 Tacoma Avenue South 
Tacoma, WA 98402 

Counsel for Co-Defendant 

Michael A. Yoshida, WSBA 47581 
MB Law Group LLP 
117 SW Taylor St Ste 200 
Portland, OR 97204-3029 

DATED: \0~\~~-z.011 
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[X] E-Mail 
[ J E-Filed 
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[X] E-Mail 
[ ] E-Filed 
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1 Hearing Date: Friday, November 15, 2019 at 9:00 a.m. 
The Honorable James Dixon 

2 Civil Motions Calendar 
Hearing Date at Court's Discretion Per CR 59 

3 Oral Arguments at Court's Request 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF THURSTON 

CAROL J. MCCOY, a single person,, 

Plaintiff, 

V. 

PFW A LACEY, LLC, a Washington limited 
14 liability company, dba PLANET FITNESS; 

and BRUNSWICK CORPORATION, a 
15 foreign corporation, 

Defendants. 

No. 18-2-03929-34 

DEFENDANT PFWA LACEY, LLC'S 
MOTION FOR RECONSIDERATION 
OF DENIAL OF ORDER ON ITS 
MOTION FOR SUMMARY 
JUDGMENT REGARDING 
LIABILITY AND DAMAGES 

16 

17 

18 

I. INTRODUCTION AND RELIEF REQUESTED 

Defendant PFWA Lacey, LLC ("PFW A"), moves the Court for reconsideration of the 

19 Order on Denial of its Motion for Summa1y Judgment. At the hearing on October 25, 2019, 

20 Defendant argued that the exculpat01y provision of the contract that plaintiff signed when she 

21 joined Planet Fitness was clear and conspicuous. 

22 The Court ruled that reasonable minds could differ as to whether the liability waiver clear 

23 and conspicuous denied Defendant's Motion for Summa1y Judgment. 
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1 II. STATEMENT OF FACTS 

2 A. Background 

3 On February l, 2016, Plaintiff entered into a Membership Agreement with the Planet Fitness 

4 gym facility in Lacey. 1 Said Membership Agreement included a section warning Plaintiff of 

5 waivers and conditions, while subsequently allowing access to the Planet Fitness gym facility in 

6 Lacey. 2 

7 The relevant portion of the contract included thick, black lines then top a broad, highlighted 

8 banner containing the capitalized words "RELEASE OF LIABILITY" "ASSUMPTION OF 

9 RISK" "CLUB RULES" and 'BUYER'S NOTICE & RIGHT TO CANCEL."3 Directly below 

10 the banner is a paragraph repeatedly explaining the waiver of legal rights which states as follows: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

I further agree that Planet Fitness, PF Corporate, their respective affiliated 
companies, parents, snbsidiairies and the officers, directors, shareholders, 
employees, managers, members, agents and independent contractors of such 
entities will not be liable for any injury including, without limitation, personal, 
bodily, or mental injury, disability, death, economic loss or any damage to me, my 
spouse or domestic partner, guests, unborn child, heirs or relatives resulting from 
the negligent conduct or omission of Planet Fitness, PF Corporate, or anyone acting 
on their behalf, whether related to exercise or nor. Accordingly, to the fullest extent 
peimitted by law, I do hereby forever release, waive and discharge Planet Fitness 
and PF Corporate from Any and all claims, demands, injuries, damages, actions or 
causes of action related to my use or my guest's use of the facility (collectively, 
"Claims") against Planet Fitness and PF Corporate or anyone acting on their behalf, 
and hereby agree to defend, indemnify and hold harmless Planet Fitness and PF 
Corporate from and against any such Claims, including Claims made by my guests. 
I further understand and acknowledge that neither Planet Fitness nor PF Corporate 
manufactures fitness or other equipment or products available in its facilities and 
therefore Planet Fitness and PF Corporate will not be held liable for defective 
equipment or products. 4 

22 1 See Exh. I to Defendant's Motion for Summary Judgment. 
2 See Exh. J to Defendant's Motion for Summary Judgment. 

23 3 See Exh. J to Defendant's Motion for Summary Judgment. 
4 See Exh. J to Defendant's Motion for Summary Judgment. 

DEFENDANT PFWA LACEY, LLC'S MOTION 
FOR RECONSIDERATION OF DENIAL OF ORDER 
ON ITS MOTION FOR SUMMARY JUDGMENT 
REGARDING LIABILITY AND DAMAGES 
(Page 2 of9) 

TYSON & MENDES LLP 
200 West Mercer Street, Suite 411 

Seattle, WA 98119 
TEL: (206) 420-4267 
FAX,(206)420-4375 



J3

1 Plaintiffs dated signature and a Planet Fitness Authorized Signature sit immediately below the 

2 release of liability section. 5 

3 Plaintiff brought this lawsuit for personal injuries and damages allegedly sustained on July 29, 

4 2016, while Plaintiff attempted to use a stair exercise machine. 6 Plaintiff alleged the stair exercise 

5 machine failed to operate properly. 

6 B. October 25, 2019 Hearing 

7 On October 25, 2019, Defendant's counsel articulated argmnents showing the liability 

8 waiver was clear and conspicuous. Plaintiff simply articulated her own assertions, including the 

9 blank assertions the liability waiver was not conspicuous. She also argued she was not given time 

10 to read the liability waiver and even if she would have been given time, she was unable to read the 

11 small print on the page. Plaintiff further alluded to the fact she was essentially "forced" to sign 

12 the contract and Plaintiffs employee told her the liability waiver was "only a formality." 

13 The court decided the liability waiver was not clear and conspicuous as a matter of law, 

14 finding reasonable minds may be able to differ on the matter. One reason the comt offered for its 

15 decision was a lack of testimony from the person who had signed the waiver with Plaintiff. It also 

16 appeared the court's reasoning was due to a lack of information on the circumstances surrounding 

17 Plaintiff signing the liability waiver. 

18 

19 

III. STATEMENT OF ISSUES 

Was the Court's decision to deny Defendant's Motion for Summary Judgment contrary to 

20 the law? 

21 // 

22 

23 s See Exh. 1 to Defendant's Motion for Summary Judgment. 
' See Exh. 4 to Defendant's Motion for Summary Judgment. 
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I IV. EVIDENCE RELIED UPON 

2 This motion relies on the files and pleadings on record, with the Court, and the (subjoined) 

3 Declaration of Rachel Marshall, with exhibits attached hereto. 

4 V. AUTHORITY 

5 A. Reconsideration should be granted because there is uo reasonable inference from 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

the evidence to justify the decision and substantial justice has not been done. 

A motion for reconsideration must be filed and served not later than 10 days after the entry 

of the judgment, order, or other decision. 7 A motion for reconsideration is appropriate when there 

is enor in the assessment of the amount ofrecove1y in an action on a contract, or when there is no 

evidence or reasonable inference from the evidence to justify a court's decision or it is contrruy to 

law.8 

(a) Grounds for New Trial or Reconsideration. On the motion of a 
party aggrieved, a verdict may be vacated and a new trial granted to 
all or any of the parties, and on all issues, or on some of the issues 
when such issues are clearly and fairly separable and distinct, or any 
other decision or order may be vacated and reconsideration granted. 
Such motion may be granted for any one of the following causes 
materially affecting the substantial rights of such parties; .... 

(7) That there is no evidence or reasonable inference from the 
evidence to justify the verdict or the decision, or that it is contrary 
to law; and .... 

(9) That substantial justice has not been done. 

( emphasis added). 

B. Chauvlier upheld the waiver provision supporting Defendant's claim that the waiver 
20 language was clear and unambiguous. 

21 

22 

A party to a contract which he has voluntarily signed will not be heard to declare that he 

23 7 See CR 59(b ). 
8 See CR 59(a). 
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1 did not read it, or was ignorant of its contents.9 Furthennore, when there is ample opportunity to 

2 examine a contract, and she fails to do so for her own personal reasons, she is bound by its 

3 teims. 10 

4 Plaintiff relied on the rnle in Chauvlier in her response to Defendant's MSJ, claiming that 

5 she was never given an opportunity to read the documents. 11 However, this is contradictory to her 

6 Declaration wherein she stated that she did not "read all the language."12 This is similar to 

7 Chauvlier, the Plaintiff claimed that there was no time or opportunity to read anything during the 

8 transaction. 13 However, Plaintiff offered no evidence that he was rnshed to sign the document, nor 

9 that if Plaintiff asked for more time to read the document, he would not have been given the 

JO opportunity. 14 The Court in Chauvlier upheld the waiver provision of the contract, despite 

11 plaintiffs claim, when taken together with the fact that the waiver was clearly titled, set off in 

12 capital letters, and contained language below the signature line that the signing party 

13 acknowledged and accepted the conditions of the liability release. 15 

14 The facts in this case are more like Chauvlier. Plaintiff offered no evidence that she asked 

15 for more time to read through the document and was not given the opportunity to do so. Plaintiff 

16 signed the contract, which was clearly title, set off from the rest of the contract and contained a 

17 signature line just below language that tl1e party aclmowledge and accepted the conditions of the 

18 liability release. The fact that she claims to have told the PFWA employee that she had not finished 

19 

'Nat'/ Ba11k of Washington v. Equity Jnv',-s, 81 Wn.2d 886,912,506 P.2d 20, 36 (1973). 
20 1° Chauvlier v. Booth Creek Ski Holdings, Inc., I 09 Wn. App. 334, 341, 35 P.3d 383, 386 (200 l ). 

11 See Declaration of Carol J. McCoy re: Waiver/Contractual Issues in Support of Plaintiffs Response to PFWA 
21 Lacey's MSJ. 

12Id. 
13 See Chauv/ier at 386. 

22 14 Id; See also Declaration of Carol J. McCoy re: Waiver/Contractual Issues in Support of Plaintiffs Response to 
PFWA Lacey's MSJ. 

23 15 Id. 
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1 reading the entire contract does not equate to her being denied the opportunity read through the 

2 contract. 

3 Plaintiffs argument that she did not have an opportunity to read the contract should not be 

4 left to the jury to decide because she was not denied the opportunity to read the contract, and the 

5 waiver language was clearly titled, set apart from the rest of the contract and included a signature 

6 line immediately following the waiver language. 

7 C. Balcer supports a finding that the Defendant's language was not inconspicuous and 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

unclear. 

Plaintiff argued that even if she did read the documents, that she would not have been able 

to because the font size of the language in the release was too small print and difficult to read. In 

Baker v. City of Seattle, the Court voided the contract where the font size of the waiver language 

was the same as the rest of the language, not because of the font size, but because the waiver 

language was contained within the middle of the rental agreement making it inconspicious. 16 This 

case is not like Baker because the waiver language was set apart in its own section and clearly 

labeled. 17 Additionally, each section of the contract contained signature lines for the Plaintiff to 

read, acknowledge and sign, including the release of liability section. Plaintiff acknowledged this 

section by providing her signature. 18 

Instead, the facts of this case are more like Chauvlier, where the exculpat01y language in 

the signed conh·act was not hidden within a larger agreement, was clearly titled "LIABILITY 

RELEASE & PROMISE NOT TO SUE," and the signature line was jnst above the release 

language. 19 Here, like in Chauvlier, the section is entitled "RELEASE OF LIABILITY" 

22 16 Bakerv. City of Seattle, 79 Wn.2d 198,484 P.2d 405 (1971). 
17 Exh. 1 Membership Agreement. 

23 18 Jd. 
19 See Chauvlier at 386. 
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1 "ASSUMPTION OF RISK" "CLUB RULES" and "BUYER'S NOTICE & RIGHT TO 

2 CANCEL. "20 Additionally, the exculpat01y provision was set apart in a separate section of the 

3 document and set apart by highlighting the section. Finally, there is a signature line immediately 

4 following the section, unlike Baker, where there was only one signature line at the end of the 

5 rental agreement and the exculpatory provision was hidden in the middle of the agreement. Thus, 

6 the font size is of no consequence and should not have been considered in detennining whether 

7 there was a genuine issue of a material fact. 

8 C. Clear, cogent and convincing evidence was necessary to prove that Plaintiff was 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

forced to sign the Membership Agreement. 

Plaintiff argued that she was essentially forced to sign the contract because she was not 

given time to read through the contract fails. A party may rescind a contract on the ground of 

duress if the party proves by clear, cogent and convincing evidence that she agreed to the contract 

because of an improper threat by the other party that left no reasonable altemative.21 A threat is 

improper if: 

(a) what is threatened is a crime or a tort, or the threat itself would be a crime or a 
tort if it resulted in obtaining property, 

(b) what is threatened is a criminal prosecution, 

(c) what is threatened is the use of civil process and the threat is made in bad faith, 
or 

( d) the threat is a breach of the dnty of good faith and fair dealing under a contract 
with the recipient. 

A threat is also improper under section 176 (2) if the resulting exchange is not on 
fair terms and 

( a) the threatened act would hann the recipient and would not significantly benefit 
the party making the threat, 
(b) the effectiveness of the threat in inducing the manifestation of assent is 
significantly increased by prior unfair dealing by the party making the threat, or 

23 20 See Exh. I to Defendant's Motion for Summary Judgment 
21 See WPI 30 I.I 0 
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1 (c) what is threatened is othe1wise a use of power for illegitimate ends.22 

2 Plaintiff did not present clear, cogent or convincing evidence that she was forced to sign 

3 the Membership Agreement. Plaintiff argued that Defendant had an unfair bargaining advantage 

4 because sbe had to sign the Membership Agreement to join the gym. Yet, plaintiff provided no 

5 evidence that she was forced or threatened to do so. Critically, the waiver language itself stated "I 

6 understand I am not obligated to sign this agreement and should not do so ifthere are any unfilled 

7 blanks. "23 Plaintiff knowingly signed the agreement which contained that language. If Plaintiff did 

8 not have enough time to review the document fully, she could have refused to sign the agreement 

9 until she completed reading all of the terms. 

10 

11 

VI. CONCLUSION 

The Court should reverse its decision denying Defendant's summaiy judgment. PFWA 

12 Lacey, LLC, has established that the waiver language was conspicuous and unambiguous 

13 regardless of the font size. Furthermore, Plaintiff had ample opportunity to read the contract 

14 language and/or ask for additional time to read it before signing the provision, and was not forced 

15 or threatened to sign the agreement. Plaintiff, therefore, is still bound to the tenns of the contract 

16 even though she failed to read all of the provisions. 

17 

18 

19 

20 

21 

22 

Respectfully submitted this 4,131. day ofNovember, 2019. 

TYSON & MENDES, LLP 

B~~ 
Levi~ll 
Bryan Scholnick, WSBA # 42741 
Michael Kutzner, WSBA # 50744 
Rachel Marshall, WSBA # 54169 
Attorneys for Defendant PFW A Lacey, LLC 

23 22 Id. 
23 See Exh. I to Defendant's Motion for Summary Judgment. 
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1 The Honorable James Dixon 

2 

3 

4 

5 

6 

7 

8 
SUPERIOR COURT OF WASHINGTON 

FOR THURSTON COUNTY 

9 CAROL J. MCCOY, a single person, No. 18-2-03929-34 

10 

11 V. 

Plaintiff, NOTICE OF DISCRETIONARY 
REVIEW TO COURT OF APPEALS 
DMSIONII 

12 PFWA LACEY, LLC, a Washington limited 
liability company, dba PLANET FITNESS; 

13 and BRUNSWICK CORPORATION, a 
foreign corporation, 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Defendants. 

PFW A Lacey, LLC, defendant, seeks review by the designated appellate court of the Order 

Denying Motion For Reconsideration On Its Motion For Summary Judgment Regarding Liability 

entered on November 14, 2019. 

A copy of the decision is attached to this notice. 
-fl 

Respectfully submitted this-!/- day of December, 2019. 

TYSON & MENDES, LLP 
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