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I. INTRODUCTION 
 

Appellant U4IK Gardens, LLP, (U4IK Gardens) obtained a marijuana 

producer and processer license from Respondent Washington State Liquor 

and Cannabis Board (Board) in 2015. The license permitted U4IK Gardens to 

possess and process marijuana only to the extent it remained in compliance 

with the rules and regulations governing Washington State’s marijuana 

industry. The Board’s authority to monitor and enforce licensees’ compliance 

is clearly and unambiguously set out in Washington’s Uniform Controlled 

Substances Act, RCW 69.50, and rules adopted by the Board, WAC 314-55.  

To prevent diversion and promote public safety, marijuana must be 

tracked “from seed to sale.” Producers must track key events including when 

plants mature from the seedling or clone stage and when each is harvested. 

Producers must attach individual tags with unique traceability identifiers to 

each plant that reaches eight inches in height. Untagged marijuana plants 

create serious risks to health and safety of the public because there is no way 

to verify the source or quality of the plants. Failure to comply with the Board’s 

traceability requirements through all stages of production and processing 

renders a producer’s marijuana unsuitable for further processing or retail sale.  

Pursuant to RCW 69.50.505(11), the Board has a mandatory 

responsibility to seize and summarily forfeit “contraband” marijuana 

possessed in violation of RCW 69.50. Additionally, RCW 69.50.505(12) 
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authorizes the Board to seize and summarily forfeit plants from which 

controlled substances may be derived cultivated in violation of RCW 69.50. 

Marijuana licensees that fail to properly track marijuana through 

production, processing, and retail sale have no property right in the 

noncompliant, contraband marijuana. Although forfeiture hearings may be 

appropriate following seizure of certain property, including equipment, 

containers, or conveyances, administrative hearings are not required when the 

Board seizes and summarily forfeits only contraband controlled substances or 

plants from which they were derived. 

During an unannounced inspection of U4IK Gardens’ facility in 2018, 

Respondent Kendra Ogren (an enforcement officer with the Board) observed 

a large number of live marijuana plants with no traceability tags attached. 

U4IK Gardens admits it failed to maintain traceability identifiers on 411 

marijuana plants. Pursuant to statutory authority granted by RCW 

69.50.505(2), (11), and (12), and WAC 34-55-210, Officer Ogren and other 

officers cut each untagged plant at its base, confiscated, and inventoried them. 

Later, the Board destroyed the plants by incineration. 

U4IK Gardens alleges Respondents’ seizure and destruction of the 

marijuana plants from its facility violated U4IK Gardens’ due process and 

equal protection rights and was a taking under the Washington Constitution. 

U4IK Gardens also alleges the Board is liable for violating the timber trespass 
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statute (RCW 4.24.630) and tortious conversion. Because there is no dispute 

that U4IK Gardens cultivated the marijuana plants in violation of RCW 69.50, 

Respondents acted within their statutory enforcement authority to seize and 

summarily forfeited the contraband. This Court should affirm the trial court’s 

summary judgment dismissal of each of U4IK Gardens’ claims. 

II. COUNTERSTATEMENT OF ISSUES 
 

1. Did Respondents have authority to seize, summarily forfeit, 

and destroy marijuana plants removed from U4IK Gardens’ premises when 

there is no dispute that U4IK Gardens failed to attach traceability identifiers 

required by WAC 314-55-083(4), and Officer Ogren had probable cause to 

believe the untraceable plants endangered public health and safety? 

2. Does U4IK Gardens’ statutory trespass claim fail as a matter 

of law when RCW 69.50.505 and WAC 314-55-210 authorized 

Respondents to enter the facility and to seize, confiscate, summarily forfeit, 

and destroy the untraceable, contraband marijuana plants identified there? 

3. Does U4IK Gardens’ conversion claim fail as a matter of law 

when Respondents had statutory authority to seize and destroy untraceable 

marijuana plants and RCW 69.50.505 expressly states a licensee has no 

property rights in contraband marijuana? 
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4. Is the sole cause of U4IK Gardens’ inventory losses its own 

failure to comply with Board rules and regulations including traceability 

requirements set out in WAC 314-55-083(4) and not any unauthorized or 

unlawful conduct by Respondents? 

5. Are U4IK Gardens’ claims for relief under the Washington 

Constitution properly dismissed when Washington does not recognize 

private causes of action for damages based upon constitutional violations? 

III. COUNTERSTATEMENT OF CASE  
 
A. Businesses Interested in Joining Washington’s Marijuana 

Industry Must Obtain Licenses From the Board 
 

In 2012, voters approved Initiative 502 legalizing recreational 

marijuana use by adults in Washington State. The people’s passage of I-502 

showed an intention to end criminality of adults using marijuana and “a new 

approach that . . . takes marijuana out of the hands of illegal drug organizations 

and brings it under a tightly regulated, state-licensed system similar to that for 

controlling hard alcohol.” See Laws of 2013, ch. 3, § 1. The law that created a 

legal marijuana industry in Washington State also authorized the Board to 

adopt rules to regulate and control marijuana at each stage from production 

through retail sales. RCW 69.50.342(1). RCW 69.50 authorized the Board to 

issue licenses for marijuana producers, processors, and retailers. Each 
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license type had specific qualifications, application processes, and rules for 

maintaining licensure. CP 130; RCW 69.50.325; WAC 314-55-005-079.  

Protection of public health and safety remains the Board’s 

fundamental purpose now that its responsibilities have expanded from liquor 

control to regulation of a safe and consistent marijuana marketplace. See Laws 

of 2015, ch. 70, § 2. To accomplish that goal, the Board maintains strict control 

over growth and sale of marijuana. This requires compliance with license 

requirements so marijuana products produced in Washington are trackable 

from seed to sale. Id. The Board is authorized and required to inspect 

licensees’ operations and impose warnings, penalties, and/or sanctions for 

regulatory violations. See RCW 69.50.562-.563; WAC 314-55-185-540.   

As both the marijuana industry and the Board’s responsibilities have 

developed, protection of public health and safety continues to be a top 

priority. Compliance enforcement by the Board remains an important 

component of the regulated marketplace. See Laws of 2019, ch. 394, § 1.  

B. The Board Issued a Marijuana Producer and Processor License 
to U4IK Gardens in 2015 

 
The Board approved U4IK Gardens’ application for a Marijuana 

Producer (Tier 1) and Marijuana Processor license in October of 2015. 

CP 131. To maintain a valid license, U4IK Gardens was required to remain in 

compliance with the rules and regulations applicable to marijuana producers 
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and processors. Id.; see also RCW 69.50.363-.366. This included compliance 

with the important traceability requirements used to track marijuana from seed 

to sale. CP 131; see also WAC 314-55-083(4).  

C. During a 2018 Inspection of U4IK Gardens’ Premises, Officer 
Ogren Identified Numerous Regulatory Violations Including 
Over 400 Plants With No Traceability Tags 

 
In response to several complaints about conduct occurring at U4IK 

Gardens’ production facility, and as authorized by statute, the Board planned 

an unannounced inspection of U4IK Gardens’ premises. CP 131-133, 137-

141; RCW 69.50.500, .505; WAC 314-55-210(1). Officer Ogren coordinated 

support and assistance with other enforcement officers and members of the 

Vancouver Police Department. CP 131, 137-141.  

On July 11, 2018, Officer Ogren arrived at U4IK Gardens’ premises 

and identified herself to owner Mr. Christopher Ste. Marie (Ste. Marie). Ste. 

Marie indisputably granted permission for the officers to enter the premises. 

CP 131-132. The inspection included U4IK Gardens’ premises, marijuana 

plants and products, paperwork, and video surveillance footage. CP 132, 

137-141. Officers identified several violations including the following: 

a. Bags of cannabis flower that displayed labels indicating 
product names and weights, but not showing the required 16-
digit traceability numbers as required by WAC 314-55-
083(4) Traceability; 
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b. The labelled weight displayed on bags of cannabis product 
did not match the actual weight when measured on a scale 
which indicated unaccounted cannabis product in violation 
of WAC 314-55-083(4) Traceability; 
 

c. The time displayed on U4IK Gardens’ camera surveillance 
was inaccurate in violation of WAC 314-55-083(3); 

 
d. Over 400 live marijuana plants did not display the required 

16-digit traceability numbers on the individual plants 
themselves in violation of WAC 314-55-083(4) 
Traceability; and, 

 
e. Two unmarked totes and multiple tier drying hoops 

containing dried unmarked marijuana leaves and stems were 
observed. Use of a dehumidifier to dry the material indicated 
to me the material was being processed, not being disposed 
as waste as Ste. Marie stated. Five small plastic bottles 
containing various amounts of kief1 were identified. None of 
the containers were marked with traceability numbers. 

 
CP 132-133. Additionally, Officer Ogren observed Ste. Marie engaging in 

hostile behavior and other inappropriate conduct (i.e., approaching her in a 

sudden, aggressive manner; grabbing paperwork out of her hands). CP 133. 

Officer Ogren noted Ste. Marie appeared to be under the influence of a 

controlled substance. Id.  

                                                 
1 “Kief” refers to sticky, pollen crystals harvested from hair-like trichomes protruding from 
the cannabis plant. Trichomes contain higher concentrations of the psychoactive 
compounds tetrahydrocannabinol (THC) and cannabidiol (CBD) than any other part of the 
cannabis plant. 
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D. Licensee’s Failure to Comply with the Traceability 
Requirements Creates Serious Public Health and Safety Risks 
and Opportunities for Criminal Involvement 

 
Failure to comply with the Board’s traceability requirements creates 

serious public health and safety risks because the source and quality of a 

licensee’s marijuana cannot be verified. CP 133; see also WAC 314-55-

083(4). Pesticides or other contaminants identified on an untagged plant or 

product cannot be traced to identify other potentially impacted plants or 

products. CP 133. Additionally, missing tracking information creates an 

opportunity for introduction of black market marijuana into the regulated 

retail stream or vice versa. CP 133; see also WAC 314-55-083(4).  

Unregulated marijuana creates health and safety risks for potential 

consumers as well as opportunities for criminal involvement.  Illegal drug 

trafficking proceeds often fund other criminal activities like human 

trafficking. CP 133. Improperly tagged marijuana plants and products are 

considered contraband. CP 133; RCW 69.50.505(11), (12). Licensees are 

not authorized to possess contraband or other unlawful materials. Id. 

E. Officers Seized and Later Destroyed the Contraband, 
Untraceable Marijuana in U4IK Gardens’ Possession 

 
Officer Ogren and the accompanying officers inventoried and seized 

411 marijuana plants not tagged with traceability identifiers in violation of 

WAC 314-55-083(4)(f) in addition to other untagged marijuana products. 
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CP 134, 143. Although officers also identified a large number of smaller 

plants not individually tagged, they only seized plants eight inches or taller. 

CP 134. The requirement that marijuana plants are “physically tagged and 

tracked individually” begins once plants reach eight inches in height. WAC 

314-55-083(4)(f). Additionally, a number of potted plants had traceability 

numbers attached to container pots, but not the plants themselves. Although 

tagging the pot but not plant is a regulatory violation, officers did not seize 

any plants that had traceability identifiers attached to their containers. Id. 

Officers cut the main stalk of each plant at its base near the growing 

medium so they could confiscate the plants but not the containers, watering 

lines, or other equipment. The Board later destroyed the plants by 

incineration. CP 55, 134, 143. Ste. Marie admits that all 411 marijuana 

plants seized during the Board’s inspection lacked traceability labels which 

U4IK Gardens was required to attach. CP 55. 

F. The Board Charged U4IK Gardens With Traceability and 
Conduct Violations and Issued Two $2,500 Penalties 

 
As a result of Respondents’ July 11, 2018, inspection, the Education 

and Enforcement Division of the Board (Enforcement) charged U4IK 

Gardens with two violations: (1) a regulatory failure to utilize or maintain 

traceability of marijuana in violation of WAC 314-55-083(4); and (2) a 

public safety/conduct violation for disorderly conduct and/or intoxication 
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of an employee on the premises in violation of WAC 314-55-110(4). CP 81. 

In November 2018, Enforcement sanctioned U4IK Gardens by issuing two 

penalties of $2,500 each.2 CP 81-82. 

G. The Board and U4IK Gardens Resolved the Violations and 
Penalties in a Stipulated Settlement Agreement 

 
U4IK Gardens appealed the two $2,500 sanctions to the Office of 

Administrative Hearings. CP 84-86. While its appeal progressed, U4IK 

Gardens was evicted from its premises and allowed its producer/processor 

license to expire. CP 85, 134. The Board discontinued U4IK Gardens’ 

license near the end of 2018. CP 134. Without a valid license, U4IK 

Gardens was prohibited from possessing, producing, processing, or selling 

marijuana in any form. Id.; see also RCW 69.50.363, 366. 

In early 2019, the Board and U4IK Gardens entered into a Stipulated 

Settlement Agreement. CP 84-86. U4IK Gardens stipulated to the 

traceability violation and agreed to pay the associated $2,500 fine. CP 85. 

U4IK Gardens also agreed it would not seek renewal of its 

producer/processor license. Ste. Marie also agreed to a two-year restriction 

on applying for any marijuana license. Id. Enforcement stipulated to 

                                                 
2 The standard penalty for a first Category 2 regulatory violation was $2,500 in 2018. See 
WAC 314-55-525. A revised penalty structure went into effect in 2020 which reduced 
penalties for first Category 2 violations to $1,250. See WAC 314-55-509, -521 (2020).   
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dismissal of the conduct violation. CP 86. The Board then approved the 

Stipulated Settlement Agreement in March 2019. CP 88.  

H. U4IK Gardens Alleges as a Result of Their Conduct, 
Respondents Violated the Washington State Constitution and 
are Liable for Trespass and Conversion 

 
After submitting the requisite Tort Claim, U4IK Gardens filed a 

Complaint against Respondents in Thurston County Superior Court. CP 1-7, 

78. After reviewing Respondents’ Answer, U4IK Gardens amended its 

Complaint and abandoned allegations of civil rights violations under the U.S. 

Constitution. CP 14-22, 24-30. U4IK Gardens’ Amended Complaint asserts 

four causes of action: (1) violation of due process, equal protection, and 

freedom from arbitrary seizures under article I, sections 3, 7 and 12 of the 

Washington Constitution; (2) destruction of marijuana plants in violation of 

RCW 4.24.630; (3) destruction of marijuana plants in violation of RCW 

4.92.090; and (4) seizure and destruction of marijuana plants in violation of 

article I, section 16 of the Washington Constitution. CP 28-30. 

There are no disputed material facts related to Respondents’ 

investigation, U4IK Gardens’ failure to tag over 400 live marijuana plants 

with traceability identifiers, Respondents’ seizure and summary forfeiture 

of the untagged plants without further proceedings, and the Board’s 

destruction of the contraband marijuana plants it took into its possession. 

CP 55, 131-135, 137-141, 143. Additionally, U4IK Gardens does not 
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dispute Officer Ogren had probable cause to believe the untagged marijuana 

plants were directly or indirectly dangerous to health or safety. VRP 27; see 

also RCW 69.50.505(2)(c).  

Prior to engaging in discovery in this case, U4IK Gardens and 

Respondents filed cross motions for summary judgment. CP 42-53, 59-75. 

U4IK Gardens asked the trial court to find in its favor on each of its four 

causes of action leaving only the question of damages for the jury. CP 42-

43. Respondents’ response and cross-motion requested denial of U4IK 

Gardens’ motion and dismissal of each of U4IK Gardens’ claims. CP 75. 

 The trial court denied U4IK Gardens’ motion, granted Respondents’ 

cross-motion, and dismissed all claims asserted in U4IK Gardens’ First 

Amended Complaint, with prejudice. CP 193-195. U4IK Gardens submitted 

a timely appeal of the trial court’s decision. CP 198-199. 

IV. STANDARD OF REVIEW 
 

Summary judgment rulings are reviewed de novo. Potter v. Wash. 

State Patrol, 165 Wn.2d 67, 78, 196 P.3d 691 (2008). Summary judgment 

is appropriate if there is no genuine issue of material fact and the moving 

party is entitled to judgment as a matter of law. CR 56(c). All facts and 

reasonable inferences must be viewed in the light most favorable to the 

nonmoving party. Wilson Court Ltd. P’ship v. Tony Maroni’s, Inc., 134 

Wn.2d 692, 698, 952 P.2d 590 (1998). Questions of law are reviewed de 
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novo. Id. The reviewing court may affirm the trial court on “any theory 

established in the pleadings and supported by proof,” even where the trial 

court did not rely on the theory. Id. 

“A moving defendant meets the initial burden of demonstrating no 

genuine issue of material fact by pointing out that there is an absence of 

evidence to support the plaintiff’s case.” Friends of Moon Creek v. Diamond 

Lake Improvement, Ass’n, Inc., 2 Wn. App. 2d 484, 494, 409 P.3d 1084 

(2018) (citing Young v. Key Pharm., Inc., 112 Wn.2d 216, 225, 

770 P.2d 182 (1989), overruled in part on other grounds by 130 Wn.2d 160, 

922 P.2d 59 (1996)). “If a moving defendant makes this initial showing, 

then the plaintiff must set forth specific facts demonstrating a genuine issue 

for trial.” Id. The “complete failure of proof concerning an essential element 

. . . renders all other facts immaterial.” Id. (quoting Young, 112 Wn.2d at 

225 (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 322-323 (1986))). 

The meaning and application of a statute is a legal question that the 

court reviews de novo. Matter of K.J.B., 187 Wn.2d 592, 596-97, 387 P.3d 

1072 (2017). The “fundamental goal” is to “discern and implement the 

legislature’s intent.” Id. (quoting State v. Armendariz, 160 Wn.2d 106, 110, 

156 P.3d 201 (2007)). Where “the statute’s meaning is plain on its face, then 

the court must give effect to that plain meaning.” Dep’t of Ecology v. 

Campbell & Gwinn, LLC, 146 Wn.2d 1, 9-10, 43 P.3d 4 (2002). Courts 
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discern plain meaning “from all that the Legislature has said in the statute 

and related statutes which disclose legislative intent about the provision in 

question.” Id. at 11. “[I]f, after this inquiry, the statute remains susceptible 

to more than one reasonable meaning, the statute is ambiguous and it is 

appropriate to resort to aids to construction, including legislative history.” 

Id. at 12. “Plain language that is not ambiguous does not require 

construction.” Matter of K.J.B., 187 Wn.2d at 597. 

V. ARGUMENT 
 
A. The Board has a Mandatory Duty to Seize and Summarily 

Forfeit Controlled Substances Produced and Possessed in 
Violation of RCW 69.50 

 
In order to maintain a safe and consistent marketplace and to protect 

the health and safety of all members of the public, the rules and regulations 

governing Washington’s marijuana industry empower the Board to oversee 

licensees’ compliance and, when necessary, take enforcement action. See 

RCW 69.50.500; WAC 314-55-185. In certain situations, this can include 

seizure, confiscation, forfeiture, and/or destruction of property from licensees. 

See RCW 69.50.505; WAC 314-55-210.   

Respondents indisputably had both statutory authority and permission 

from owner Ste. Marie to conduct an unannounced inspection of U4IK 

Gardens’ premises. CP 132; RCW 69.50.342; WAC 314-55-185(1)(a). U4IK 

Gardens has admitted it had 411 marijuana plants eight inches in height or 



 15 

more in its possession that were not tagged with individual traceability 

identifiers as required by WAC 314-55-083(4)(f). CP 43. With assistance of 

other law enforcement officers, Officer Ogren confiscated 411 untagged 

marijuana plants from U4IK Gardens’ production facility. The Board later 

incinerated the plants without conducting any additional forfeiture 

proceedings between seizure and destruction. The single issue that each of 

U4IK Gardens’ four causes of action relies upon is whether the Board had 

authority to seize and destroy noncompliant marijuana plants identified during 

the Board’s inspection without additional forfeiture process. Because RCW 

69.50 and WAC 314-55 expressly granted Respondents authority to seize and 

destroy the plants at issue in the manner in which they did, each of U4IK 

Gardens’ claims fails as a matter of law.  

Matters that can be at issue when determining whether property is 

“subject to forfeiture” under RCW 69.50.505 include whether the property 

can be seized and whether it was seized for forfeiture in a lawful 

manner. RCW 69.50.505(2); City of Walla Walla v. $401,333.44, 164 Wn. 

App. 236, 244-45, 262 P.3d 1239 (2011); State v. Clark, 68 Wn. App. 592, 

607-608, 844 P.2d 1029 (1993), aff’d, 124 Wn.2d 90, 875 P.2d 613 (1994). 

In United States v. James Daniel Good Real Prop., 510 U.S. 43, 62 (1993), 

the Supreme Court held that unless exigent circumstances exist, due process 

requires notice and a meaningful opportunity to be heard before seizure of 
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real property subject to civil forfeiture. The Washington Supreme Court 

affirmed this standard in Tellevik v. Real Prop., 125 Wn.2d 364, 370, 884 

P.2d 1319 (1994) (Tellevik II), when revisiting the constitutionality of 

Washington’s drug forfeiture statute in light of Good.  

However, the drafters of RCW 69.50.505 specifically addressed 

situations where exigent circumstances do exist. Most of the lengthy 

language in RCW 69.50.505 covers seizure and forfeiture process for 

property ranging from production materials and equipment, to paperwork, 

money and other negotiable instruments, up to and including vehicles, 

vessels, aircraft, and real property. RCW 69.50.505(1)-(8), (14)-(17). But 

when controlled substances possessed in violation of the chapter are 

discovered, an exigent circumstance requiring immediate action exists and 

specific rules apply. RCW 69.50.505(11)-(12).  

Controlled substances that have been produced in violation of RCW 

69.50, in addition to raw materials and equipment used during the 

manufacturing processing, are included in the list of items subject to seizure 

and forfeiture. RCW 69.50.505(1)(a), (b). RCW 69.50.505(2) identifies 

certain situations where the Board is permitted to seize personal property 

without forfeiture process. This includes circumstances where an officer 

“has probable cause to believe that the property is directly or indirectly 

dangerous to health or safety.” RCW 69.50.505(2)(c). However, for 
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noncompliant controlled substances – as opposed to other personal property 

addressed elsewhere in RCW 69.50.505 – seizure and summary forfeiture 

by the Board is mandatory: 

(11) Controlled substances listed in Schedule I, II, III, IV, 
and V that are possessed, transferred, sold, or offered for sale 
in violation of this chapter are contraband and shall be seized 
and summarily forfeited to the state . . . . 
 

RCW 69.50.505(11) (emphasis added). Additionally, the Board can seize 

and summarily forfeit plants cultivated in violation of the chapter: 

(12) Species of plants from which controlled substances in 
Schedules I and II may be derived which have been planted 
or cultivated in violation of this chapter, or of which the 
owners or cultivators are unknown, or which are wild 
growths, may be seized and summarily forfeited to the 
**board. 
  

RCW 69.50.505(12) (emphasis added). 

 Violations of either RCW 69.50 or the Board’s regulations set out 

in WAC 314-55 will render a controlled substance contraband and thus 

subject to seizure and summary forfeiture by the Board. As a licensed 

marijuana producer/processor, U4IK Gardens’ right to possess marijuana 

was entirely dependent on running its production facility “in compliance with 

the terms set forth in . . . RCW 69.50.363, or RCW 69.50.366  . . . .” See RCW 

69.50.401(3).  

RCW 69.50.363 permits marijuana processors to possess marijuana 

only if their business remains licensed and “in compliance with rules adopted 
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by [the Board] to implement and enforce chapter 3, Laws of 2013.” Likewise, 

producers must maintain valid licenses and operate “in compliance with rules 

adopted by [the Board] to implement and enforce this chapter.” U4IK 

Gardens’ own failure to comply with the Board’s traceability requirements set 

out in WAC 314-55-083(4) rendered the marijuana plants at issue contraband 

and, further, resulted in its loss of the rights to possess marijuana.   

 U4IK Gardens does not dispute Officer Ogren had probable cause 

to believe the untagged marijuana plants were a danger to health or safety. 

See VRP 27. Thus, Respondents’ seizure of the untagged plants without 

process was proper under RCW 69.50.505(2)(c). The Board also had 

permissive authority to seize and summarily forfeit the live marijuana plants 

under RCW 69.50.505(12). Most importantly, RCW 69.50.505(11) 

imposed a mandatory duty on the Board to seize and summarily forfeit the 

untagged plants in U4IK Gardens’ possession.  

Marijuana is a Schedule 1 controlled substance. Marijuana not 

physically tagged with traceability identifiers as required by WAC 

314.55.083(4) is a controlled substance possessed in violation of the 

chapter. RCW 69.50.505(11) Removing contraband like these untraceable 

marijuana plants from a licensee’s possession is necessary to ensure only 

safe marijuana products are sold to consumers, to restrict diversion to or 
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from the black market, and to circumvent a variety of other related criminal 

activities. CP 133; RCW 69.50.505(11). 

 U4IK argues because Respondents did not issue a “summary 

destruction order” per WAC 314-55-220, follow seizure laws applicable to 

criminal investigations as described in WAC 314-55-210(4), order an 

administrative hold as permitted by WAC 314-55-210(6), or follow 

procedures for destruction of marijuana after case adjudication in WAC 

314-55-230(2), the Board’s seizure and destruction was improper. But those 

regulations do not apply here, where the Board seized contraband. The 

applicable regulation is WAC 314.55.210(5) authorizing the Board to 

“destroy any marijuana . . .  that is not identifiable through the Washington 

marijuana traceability system  . . . .” Here, under the undisputed facts of this 

case, the Board had statutory authority under RCW 69.50.505(11) to seize 

and summarily forfeit the untraceable marijuana plants and then, after 

taking possession, RCW 69.50.345(12) and WAC 314.55.210(5) authorized 

the Board to destroy the contraband materials. 

B. Because the Board Had Authority to Seize the Contraband 
Marijuana, U4IK Gardens Cannot Recover Damages Under 
Theories of Trespass or Conversion 
 
U4IK Gardens’ claims for statutory trespass and conversion both 

fail as a matter of law because Respondents had statutory authority both to 

enter U4IK Gardens’ premises and to confiscate the contraband marijuana 
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discovered there. See RCW 69.50.505; WAC 314-55-210. U4IK Gardens 

concedes the 411 marijuana plants seized and destroyed by the Board and 

its agents (including Officer Ogren) were not tagged with traceability 

identifiers as required by WAC 314-55-083(4). CP 43, 55. “There is no 

dispute that [U4IK Gardens] had failed to comply with a WSLCB regulation 

requiring identification labels to be affixed to the plants.” CP 43. Despite 

its own failure to comply with Board regulations, U4IK Gardens seeks 

damages associated with seizure of untagged marijuana plants under 

theories of statutory trespass (per RCW 4.24.630) and/or conversion (RCW 

4.92.090). However, the trial court properly determined U4IK Gardens is 

not entitled to relief under either theory. CP 193-195. 

1. U4IK Gardens has no property right in any untagged, 
untraceable marijuana plants 

 
U4IK Gardens’ admitted failure to conduct its operations in 

compliance with all applicable provisions of RCW 69.50 and regulations 

adopted by the Board rendered the 411 plants contraband and subject to 

seizure and destruction. The Uniform Controlled Substance Act, RCW 

69.50, provides as follows: 

Except as authorized by this chapter, it is unlawful for any 
person to manufacture, deliver, or possess with intent to 
manufacture or deliver, a controlled substance. 
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See RCW 69.50.401(1). A person or entity cannot lawfully sell, process, or 

produce marijuana and marijuana products except in compliance with 

RCW 69.50.360 (retailers), RCW 69.50.363 (processors), or RCW 

69.50.366 (producers). The key is RCW 69.50.505(1), which states that “all 

controlled substances” acquired or possessed in violation of RCW 69.50 are 

“subject to seizure and forfeiture and no property rights exists in them.” 

Marijuana is a Schedule 1 controlled substance as defined in RCW 

69.50.101(g) and 69.50.204(c)(22). Accordingly, to avoid seizure of an 

otherwise contraband controlled substances, U4IK Gardens must produce, 

process, and/or possess marijuana in compliance with RCW 69.50.363 

and/or 69.50.366. That means U4IK Gardens must conduct its operations in 

compliance with all applicable provisions of RCW 69.50 and regulations 

adopted by the Board to implement and enforce marijuana laws enacted by 

the legislature. See RCW 69.50.363, .366; WAC 314-55-005. Here, U4IK 

Gardens failed to comply with rules promulgated and adopted by the Board. 

Any licensee that fails to meet any of the traceability requirements 

set out in WAC 314-55 is in violation of RCW 69.50 and, therefore, not 

operating legally within Washington’s marijuana regulatory structure. 

Failure to trace marijuana from production through processing constitutes a 

violation of the traceability provisions of WAC 314-55-083(4). The Board 

is authorized to seize, confiscate, and destroy marijuana and marijuana 
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products under a variety of circumstances including situations where 

marijuana (including live plants) are “not identifiable through the 

Washington marijuana traceability system or otherwise in a form that is not 

compliant with Washington’s statutes or rules, chapters 69.50 RCW and 

314-55 WAC.” See WAC 314-55-210(5). 

Failure to track marijuana from seed to sale creates serious public 

health and safety risks. CP 133. Ensuring consumers purchase safe 

marijuana products requires accurate verification of the source and quality 

of marijuana. Additionally, failure to comply with traceability regulations 

allows diversion to or from the black market thus creating health and safety 

risks as well as opportunities for related criminal activities. Id. Improperly 

tagged marijuana plants are considered contraband and licensees like U4IK 

Gardens are not authorized to possess such materials. Id. 

By possessing untagged marijuana plants, U4IK Gardens failed to 

maintain its operations in compliance with rules adopted by the Board as 

required by RCW 69.50.363-366. WAC 314-55-210(5) provides as follows: 

The WSLCB may destroy any marijuana, marijuana 
concentrate, usable marijuana, and/or marijuana-infused 
products in its possession that is not identifiable through the 
Washington marijuana traceability system or otherwise in a 
form that is not compliant with Washington's marijuana 
statutes or rules, chapters 69.50 RCW and 314-55 WAC. 
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WAC 314-55-210(5) (emphasis added). When the violation is related to 

traceability, as it is here, the WAC does not require an administrative hold 

or hearing. Compare WAC 314-55-210(6).  

U4IK Gardens characterizes Respondents’ seizure and forfeiture 

without process as an extreme overstep of their authority. Yet, U4IK 

Gardens asks this Court to ignore the extreme risk 400 untagged plants pose 

to public health and safety as recognized in WAC 314-55-210(5) despite 

conceding to the trial court that at least an indirect danger existed. VRP 27. 

An administrative hearing was not appropriate in this case because 

untraceable marijuana must be removed from the production sequence to 

avoid potential diversion or introduction of marijuana whose quality, strain, 

and potency cannot be verified. CP 133; WAC 314-55-083(4). While 

removal of a large number of plants may have dire consequences for a 

licensee’s business, this mandatory action is not a penalty intended to 

punish the producer. See State v. Catlett, 133 Wn.2d 355, 368, 945 P.2d 700 

(1997) (civil forfeiture is not punitive.) The seizure was necessary to protect 

the public. The losses U4IK Gardens’ sustained as a result of its own failure 

to comply with applicable rules and regulations are not unfair punishment 

meted out by the Board any more than losses vegetable farmers or meat 

packers might incur following food recalls. Furthermore, the Board’s seizure 

was not a penalty imposed without due process for U4IK’s other regulatory 
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violations or sanctions U4IK Gardens appealed to the Office of 

Administrative Hearings. CP 84-86, 132-133.  

Because the untagged marijuana plants identified at U4IK Gardens’ 

facility were contraband and subject to confiscation, seizure, and 

destruction by the Board, U4IK Gardens had no property right in the seized 

and later destroyed plants. See RCW 69.50.505(1); State v. Alaway, 64 Wn. 

App. 796, 799, 828 P.2d 591 (1992) (citing One 1958 Plymouth Sedan v. 

Pennsylvania., 380 U.S. 693, 699 (1965) (“‘Contraband’ has been defined 

by the United States Supreme Court as “an object, the possession of which, 

without more, constitutes crime.’”) U4IK Gardens has no valid cause of 

action against Respondents arising from removal of contraband marijuana. 

Colorado and Oregon courts have dealt with similar property rights 

issues related to marijuana. In People v. Crouse, 2017 Colo. 5, 388 P.3d. 

39, 40 (Colo. 2017), Robert Crouse was arrested and charged with 

cultivating and possessing marijuana with intent to manufacture in violation 

of Colorado state law. Colorado Springs police officers seized 55 live 

marijuana plants and 2.9 kg of marijuana product from Crouse’s home at 

the time of his arrest. Id. At trial, Crouse asserted he was a registered 

medical marijuana patient and his cultivation and possession was authorized 

under the Colorado medical marijuana laws. The jury acquitted him of both 
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charges. Id. After his trial, Crouse sought an order requiring the police 

department to return his marijuana plants and product. Id. at 41. 

On appeal, the Colorado Supreme Court determined that a provision 

of the Colorado Constitution requiring return of seized medical marijuana 

after an individual’s acquittal of marijuana-related charges conflicted with 

the federal Controlled Substances Law (CSA) prohibiting distribution of 

marijuana. Id. at 41-42. The Colorado Supreme Court found that because 

compliance with the return provision set out in the Colorado Constitution 

would necessarily require law enforcement officers to violate the CSA, the 

return provision was preempted and rendered void. Id. at 40. As a result, 

Crouse had no valid cause of action against the law enforcement officers for 

not returning his marijuana plants and products. 

The Oregon Court of Appeals entered a similar ruling in State v. 

Ehrensing, 255 Or. App. 402, 296 P.3d 1279 (Or. 2013). Dwight Ehrensing 

was registered under the Oregon Medical Marijuana Act (OMMA) to grow 

marijuana for himself and others. 255 Or. App. at 404. Law enforcement 

officers searched his home, seized live plants and product, and charged 

Ehrensing with unlawful manufacture and delivery of marijuana. After the 

charges were dismissed on speedy trial grounds, Ehrensing sought return of 

the plants and products arguing he had a property interest in the seized 

marijuana. Id. The sheriff opposed Ehrensing’s request on the grounds that 
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returning the materials would require law enforcement officers to violate 

the federal CSA. Id. at 407. 

The Oregon Supreme Court’s analysis focused on the Oregon statute 

requiring return of seized property that the owner had a “valid claim to 

rightful possession thereof.” Id. at 412. Because Ehrensing could not 

“lawfully possess” marijuana under federal law, he had no valid claim to 

rightful possession of the marijuana plants and products and no right return 

of the materials. Id. at 404. 

Similarly, U4IK Gardens did not have a valid claim or lawful right 

to possess untagged, and therefore contraband, marijuana. For that reason, 

U4IK Gardens has no cause of action against Respondents arising from the 

seizure or destruction of the marijuana plants. 

2. No trespass or conversion occurred when the officers 
seized contraband marijuana 

 
Both U4IK Gardens’ claims for trespass and conversion fail because 

the enforcement officers had statutory authority to remove the seized plants. 

RCW 4.24.630 prohibits any person from going onto the land for another and 

removing timber, crops, minerals, or other similar valuable property from the 

land, causing waste or injury to the land or wrongfully injuring personal 

property. For the purposes of the statute, a person acts “wrongfully” if the 

person “intentionally and unreasonably commits the acts or acts while 
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knowing or having reason to know, that he or she lacks authorization to so 

act.” RCW 4.24.630. 

There is no dispute that Officer Ogren and other enforcement officers 

intentionally cut and removed 411 plants from U4IK Gardens’ facility on 

July 11, 2018. CP 134. U4IK Gardens’ failure to attach traceability identifiers 

to those plants rendered the plants illegally possessed contraband. Id. U4IK 

Gardens had no property right in the contraband marijuana and the officers 

had authority to seize and destroy the plants under RCW 69.50.505 and WAC 

314-55-210. This Court should affirm the trial court’s decision to dismiss 

U4IK Gardens’ statutory trespass claim as a matter of law. 

Likewise, a tort claim against Respondents under RCW 4.92.090, 

which holds the State of Washington and its agents liable for damages arising 

out of tortious conduct to the same extent as private citizens, can only succeed 

if U4IK Gardens is entitled to possession of the property at issue. See Potter, 

165 Wn.2d at 78 (“[c]onversion is the unjustified, willful interference with a 

chattel which deprives a person entitled to the property of possession.”). In 

Potter, a driver cited for driving with a suspended license was permitted to 

bring a conversion claim against the Washington State Patrol for damages 

related to his impounded vehicle. Invalidity of his driver’s license had no 

impact on his right to ownership of the vehicle itself. Id. at 89. The same is not 

true here, where U4IK Gardens had no right to possess contraband marijuana 
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and no right to possess any marijuana since November 2018 when it 

voluntarily allowed its producer/processor license to expire. This Court should 

affirm the trial court’s dismissal of U4IK Gardens’ conversion claim. 

C. The Washington Constitution Does Not Provide a Private Right 
of Action 

 
U4IK Gardens’ request for relief for claimed due process and equal 

protection violations and alleged unlawful seizures under the Washington 

Constitution fail as a matter of law because Washington does not recognize 

causes of action for damages based upon constitutional violations. Blinka v. 

Wash. State Bar Ass’n, 109 Wn. App. 575, 591, 36 P.3d 1094 (2001), 

review denied, 146 Wn.2d 1021, 52 P.3d 520 (2002); see also Reid v. Pierce 

County, 136 Wn.2d 195, 213-14, 961 P.2d 333 (1998) (declining to 

recognize civil action for damages premised on violation of state 

constitutional right to privacy). The trial court correctly dismissed U4IK 

Gardens’ claims of due process and equal protection violations and 

purportedly unlawful seizures because the Washington State Constitution 

does not provide a private right of action. 

Furthermore, by voluntarily engaging in the tightly regulated 

marijuana industry, U4IK Gardens implicitly agreed to permit the Board to 

conduct unannounced inspections. See Dodge City Saloon, Inc., v. Liquor 

Control Bd., 168 Wn. App. 388, 396, 288 P.3d 343 (2012) (Division II rejected 
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nightclub’s allegation that a warrantless underage compliance check violated 

constitutional protections against unreasonable searches and seizures because 

the check was not a search under the meaning of the Fourth Amendment or 

the Washington Constitution and no privacy interest was violated.). Moreover, 

Ste. Marie gave express permission for the officers to enter the premises. CP 

132. Once its owner granted permission for the officers to enter, U4IK 

Gardens lost any privacy interest it may have had. See Dodge City, 168 Wn. 

App. at 398-99, quoting United States v. Bramble, 103 F.3d 1475, 1478 (9th 

Cir. 1996) (“Once consent has been obtained from one with authority to give 

it, any expectation of privacy is lost.”).  

Additionally, the property seized and forfeited was contraband, not 

any property U4IK Gardens had a right to possess. The lengthy discussion of 

what property may be seized and the procedures to follow set out in RCW 

69.50.505(1)-(8), (14)-(17), compared with the succinct direction that 

controlled substances in violation of the chapter must be seized and summarily 

forfeited, clearly explains Respondents’ authority to remove the contraband 

from U4IK Gardens’ facility in the manner in which they did. For these 

additional reasons, U4IK Gardens’ claims under the Washington Constitution 

fail as a matter of law. 
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VI. CONCLUSION 
 

U4IK Gardens’ claims against the Board and Officer Ogren are each 

premised on a theory that U4IK Gardens was entitled to forfeiture process 

before Respondents destroyed marijuana plants removed during their 

inspection of U4IK Gardens’ production facility. There is no dispute that the 

marijuana plants Respondents seized and confiscated were not tagged with 

traceability identifiers and, therefore, had been cultivated by U4IK Gardens in 

violation of the Uniform Controlled Substances Act, RCW 69.50. U4IK 

Gardens’ own failure to ensure its plants were in compliance with applicable 

rules and regulations resulted in the materials becoming contraband for which 

U4IK Gardens has no right to possess. Respondents had statutory authority to 

seize and destroy the plants at issue pursuant to RCW 69.50.505 and WAC 

314-55-210. For these reasons, U4IK Gardens’ four causes of action fail as a 

matter of law. This Court should affirm the trial court’s dismissal of each.  

 RESPECTFULLY SUBMITTED this 1st day of September, 2020. 

 
ROBERT W. FERGUSON 
Attorney General 
 
 
s/Jennifer Loynd     
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Assistant Attorney General 
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H	���T	�	T	Z	��	CK�������"�	[���$��	\��	���H	�����"��	\�"�I���	
H����DP	����DP	R//.	<	R1]	X	1YR//.	<	R1]	X	1Y		R//V	<	.V	X	VV1-R//V	<	.V	X	VV1-	������		������	1,,]	<	R,/	X	1Y1,,]	<	R,/	X	1Y		1,,]	<	]R	X	RY1,,]	<	]R	X	RY		1,,S	<	S1	X	RY1,,S	<	S1	X	RY		1,,+	<1,,+	<R/.	X	RYR/.	X	RY		1,],	<	RS1	X	1/0Y1,],	<	RS1	X	1/0Y		1,]S	<	0.]	X	0Y1,]S	<	0.]	X	0Y		1,S,	<	+S	X	1Y1,S,	<	+S	X	1Y		1,SV	RA:	9̂-=-	<	R	X	1Y1,SV	RA:	9̂-=-	<	R	X	1Y		1,S1	9̂-=-	<	V/]	X1,S1	9̂-=-	<	V/]	X+,-./-0/1-+,-./-0/1-__àbcd>àbcd>e6A:6Afe6A:6Af@@gA89A8gA89A8@@R/1.	<	R+.>R/1.	<	R+.>	J��	����	#����!�� 	���		J��	����	#����!�� 	���	1V-./-/1/1V-./-/1/��gA89A8gA89A8@@R/1V	<	V	hgA686;86i9	j9;=k39	̀4-	./Rl>R/1V	<	V	hgA686;86i9	j9;=k39	̀4-	./Rl>	J��	����	#����!�� 	���		J��	����	#����!�� 	���	+,-./-1/1+,-./-1/1��gA89A8gA89A8@@cmm9<86i9	:;89cmm9<86i9	:;89@@R//V	<	.V>R//V	<	.V>	J��	�����	#����!�� 	���		J��	�����	#����!�� 	���	R-0]-1]/R-0]-1]/��
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WAC 314-55-005  What is the purpose of this chapter?  The purpose 
of this chapter is to outline the application process, qualifications 
and requirements to obtain and maintain a marijuana license and the 
reporting requirements for a marijuana licensee.
[Statutory Authority: RCW 69.50.325, 69.50.331, 69.50.342, 69.50.345. 
WSR 13-21-104, § 314-55-005, filed 10/21/13, effective 11/21/13.]
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WAC 314-55-083  Security and traceability requirements for mari-
juana licensees.  The security requirements for a marijuana licensee 
are as follows:

(1) Display of identification badge. All licensees and employees 
on the licensed premises shall be required to hold and properly dis-
play an identification badge issued by the licensed employer at all 
times while on the licensed premises and engaged in the transportation 
of marijuana. The identification badge must list the licensee's trade 
name and include the person's full and legal name and photograph. All 
licensees and employees must have their state issued identification 
available to verify the information on their badge is correct.

(a) All nonemployee visitors to the licensed premises, other than 
retail store customers, shall be required to hold and properly display 
an identification badge issued by the licensee at all times while on 
the licensed premises.

(b) A log must be kept and maintained showing the full name of 
each visitor entering the licensed premises, badge number issued, the 
time of arrival, time of departure, and the purpose of the visit.

(c) All log records must be maintained on the licensed premises 
for a period of three years and are subject to inspection by any WSLCB 
employee or law enforcement officer, and must be copied and provided 
to the WSLCB or law enforcement officer upon request.

(d) Employees, visitors, and other persons at a marijuana li-
censed premises, including persons engaged in the transportation of 
marijuana, must provide identification to a WSLCB enforcement officer 
upon request.

(2) Alarm systems. At a minimum, each licensed premises must have 
a security alarm system on all perimeter entry points and perimeter 
windows. Motion detectors, pressure switches, duress, panic, and hold-
up alarms may also be used.

(3) Surveillance system. At a minimum, a licensed premises must 
have a complete video surveillance system with minimum camera resolu-
tion of 640 x 470 pixels or pixel equivalent for analog. The surveil-
lance system storage device and/or the cameras must be internet proto-
col (IP) compatible. All cameras must be fixed and placement must al-
low for the clear and certain identification of any person and activi-
ties in controlled areas of the licensed premises. All entrances and 
exits to an indoor facility must be recorded from both indoor and out-
door, or ingress and egress vantage points. All cameras must record 
continuously twenty-four hours per day and at a minimum of ten frames 
per second. The surveillance system storage device must be secured on 
the licensed premises in a lockbox, cabinet, closet, or secured in an-
other manner to protect from employee tampering or criminal theft. All 
surveillance recordings must be kept for a minimum of forty-five days 
on the licensee's recording device. All videos are subject to inspec-
tion by any WSLCB employee or law enforcement officer, and must be 
copied and provided to the WSLCB or law enforcement officer upon re-
quest. All recorded images must clearly and accurately display the 
time and date. Time is to be measured in accordance with the U.S. Na-
tional Institute Standards and Technology standards. Controlled areas 
include:

(a) Any area within an indoor, greenhouse or outdoor room or area 
where marijuana is grown, or marijuana or marijuana waste is being 
moved within, processed, stored, or destroyed. Rooms or areas where 
marijuana or marijuana waste is never present are not considered con-
trol areas and do not require camera coverage.

(b) All point-of-sale (POS) areas.
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(c) Twenty feet of the exterior of the perimeter of all required 
fencing and gates enclosing an outdoor grow operation. Any gate or 
other entry point that is part of the required enclosure for an out-
door growing operation must be lighted in low-light conditions. A mo-
tion detection lighting system may be employed to light the gate area 
in low-light conditions.

(d) Any room or area storing a surveillance system storage de-
vice.

(4) Traceability: To prevent diversion and to promote public 
safety, marijuana licensees must track marijuana from seed to sale. 
Licensees must provide the required information on a system specified 
by the WSLCB. All costs related to the reporting requirements are 
borne by the licensee. Marijuana seedlings, clones, plants, lots of 
useable marijuana or trim, leaves, and other plant matter, batches of 
extracts, marijuana-infused products, samples, and marijuana waste 
must be traceable from production through processing, and finally into 
the retail environment including being able to identify which lot was 
used as base material to create each batch of extracts or infused 
products. The following information is required and must be kept com-
pletely up-to-date in a system specified by the WSLCB:

(a) Key notification of "events," such as when a plant enters the 
system (moved from the seedling or clone area to the vegetation pro-
duction area at a young age);

(b) When plants are to be partially or fully harvested or de-
stroyed;

(c) When a lot or batch of marijuana, marijuana extract, marijua-
na concentrates, marijuana-infused product, or marijuana waste is to 
be destroyed;

(d) When useable marijuana, marijuana concentrates, or marijuana-
infused products are transported;

(e) Any theft of useable marijuana, marijuana seedlings, clones, 
plants, trim or other plant material, extract, infused product, seed, 
plant tissue or other item containing marijuana;

(f) All marijuana plants eight or more inches in height or width 
must be physically tagged and tracked individually;

(g) A complete inventory of all marijuana, seeds, plant tissue, 
seedlings, clones, all plants, lots of useable marijuana or trim, 
leaves, and other plant matter, batches of extract, marijuana concen-
trates, marijuana-infused products, and marijuana waste;

(h) All marijuana, useable marijuana, marijuana-infused products, 
marijuana concentrates, seeds, plant tissue, clone lots, and marijuana 
waste must be physically tagged with the unique identifier generated 
by the traceability system and tracked;

(i) All point-of-sale records;
(j) Marijuana excise tax records;
(k) All samples sent to an independent testing lab, any sample of 

unused portion of a sample returned to a licensee, and the quality as-
surance test results;

(l) All vendor samples provided to another licensee for purposes 
of education or negotiating a sale;

(m) All samples used for testing for quality by the producer or 
processor;

(n) Samples containing useable marijuana provided to retailers;
(o) Samples provided to the WSLCB or their designee for quality 

assurance compliance checks; and
(p) Other information specified by the board.
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[Statutory Authority: RCW 69.50.325, 69.50.342, 69.50.345, and 
69.50.369. WSR 18-22-055, § 314-55-083, filed 10/31/18, effective 
12/1/18. Statutory Authority: RCW 69.50.342 and 69.50.345. WSR 
16-11-110, § 314-55-083, filed 5/18/16, effective 6/18/16; WSR 
15-11-107, § 314-55-083, filed 5/20/15, effective 6/20/15; WSR 
14-07-116, § 314-55-083, filed 3/19/14, effective 4/19/14. Statutory 
Authority: RCW 69.50.325, 69.50.331, 69.50.342, 69.50.345. WSR 
13-21-104, § 314-55-083, filed 10/21/13, effective 11/21/13.]
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WAC 314-55-110  What are my responsibilities as a marijuana li-
censee?  (1) Marijuana licensees are responsible for the operation of 
their licensed business in compliance with the marijuana laws and 
rules of the WSLCB, chapters 69.50 and 69.51A RCW, 314-55 WAC, and any 
other applicable state laws and rules.

(2) The penalties for violations of marijuana laws or rules are 
in WAC 314-55-515 through 314-55-535, as now or hereafter amended. The 
rules also outline aggravating and mitigating circumstances that may 
affect what penalty is applied if a licensee or employee violates a 
marijuana law or rule.

(3) Licensees and their employees must conduct the business and 
maintain the licensed premises, surrounding area, and vehicles trans-
porting product, in compliance with the following laws, as they now 
exist or may later be amended:

(a) Titles 9 and 9A RCW, the criminal code;
(b) Title 66 RCW, the liquor laws;
(c) Chapters 70.155, 82.24, and 82.26 RCW and RCW 26.28.080, the 

tobacco laws;
(d) Chapter 69.50 RCW, the uniform controlled substances laws; 

and
(e) Chapter 69.51A RCW, the medical marijuana laws.
(4) Licensees have the responsibility to control their conduct 

and the conduct of employees, customers, and visitors on the licensed 
premises at all times. Except as otherwise provided by law, licensees 
or employees may not:

(a) Be disorderly or apparently intoxicated by liquor, marijuana, 
or controlled substances on the licensed premises;

(b) Permit any disorderly person to remain on the licensed prem-
ises;

(c) Engage in or allow behavior on the licensed premises that 
provokes conduct which presents a threat to public safety;

(d) Engage, or permit any employee or other person to engage in, 
conduct on the licensed premises which is prohibited by any portion of 
Title 9, 9A, or 66 RCW, or chapters 69.50 and 69.51A RCW;

(e) Engage in or permit any employee or other person to engage in 
the consumption of any type of marijuana, usable marijuana, marijuana 
concentrate, or marijuana-infused product on the licensed premises.
[Statutory Authority: RCW 69.50.342 and 69.50.345. WSR 16-11-110, § 
314-55-110, filed 5/18/16, effective 6/18/16.]
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WAC 314-55-185  WSLCB right to inspect premises or vehicles asso-
ciated with a license to produce, process, sell, research, or trans-
port marijuana.  (1) The following must be available for inspection at 
all times by an enforcement officer of the WSLCB:

(a) All licensed premises used in the production, processing, 
storage, transportation, research, or sale of marijuana, useable mari-
juana, marijuana concentrates, marijuana-infused products, or any 
premises or parts of premises used or in any way connected, physically 
or otherwise, with the licensed business;

(b) Any vehicle assigned for the purpose of transporting marijua-
na, useable marijuana, marijuana concentrates, or marijuana-infused 
products at any licensed location, or while en route during transpor-
tation;

(c) Records as outlined in this chapter; and
(d) Marijuana, useable marijuana, marijuana concentrates, or mar-

ijuana-infused products on the licensed premises for the purpose of 
analyzing samples (the licensee will be given a receipt for any prod-
uct removed from the premises for this purpose).

(2) Every person being on a licensed premises or within a trans-
porting vehicle, or having charge thereof, must admit an enforcement 
officer of the WSLCB demanding to enter therein in pursuance of this 
section in the execution of his/her duty, and must not obstruct or at-
tempt to obstruct the entry of such officer, or refuse to allow an of-
ficer to examine the premises, vehicles, records, and products subject 
to this section of the licensee.
[Statutory Authority: RCW 69.50.325, 69.50.342, 69.50.345, and 
69.50.369. WSR 18-22-055, § 314-55-185, filed 10/31/18, effective 
12/1/18. Statutory Authority: RCW 69.50.342 and 69.50.345. WSR 
16-11-110, § 314-55-185, filed 5/18/16, effective 6/18/16.]
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WAC 314-55-210  Will the WSLCB seize or confiscate marijuana, 
marijuana concentrates, usable marijuana, and marijuana-infused prod-
ucts?  The WSLCB may seize, destroy, confiscate, or place an adminis-
trative hold on marijuana, usable marijuana, marijuana concentrates, 
and marijuana-infused products under the following circumstances:

(1) During an unannounced or announced administrative search or 
inspection of licensed locations, areas of unlicensed locations used 
for business or commercial purposes, or vehicles involved in the 
transportation of marijuana products, where any product was found to 
be in excess of product limitations set forth in WAC 314-55-075, 
314-55-077, and 314-55-079.

(2) Any product not properly logged in inventory records or un-
traceable product required to be in the traceability system.

(3) Marijuana, marijuana concentrates, usable marijuana, and mar-
ijuana-infused product that are altered or not properly packaged and 
labeled in accordance with WAC 314-55-105.

(4) During a criminal investigation, officers shall follow seiz-
ure laws detailed in RCW 69.50.505 and any other applicable criminal 
codes.

(5) The WSLCB may destroy any marijuana, marijuana concentrate, 
usable marijuana, and/or marijuana-infused products in its possession 
that is not identifiable through the Washington marijuana traceability 
system or otherwise in a form that is not compliant with Washington's 
marijuana statutes or rules, chapters 69.50 RCW and 314-55 WAC.

(6) WSLCB officers may order an administrative hold of marijuana, 
usable marijuana, marijuana concentrates, and marijuana-infused prod-
ucts to prevent destruction of evidence, diversion or other threats to 
public safety, while permitting a licensee to retain its inventory 
pending further investigation, pursuant to the following procedure:

(a) If during an investigation or inspection of a licensee, a 
WSLCB officer develops reasonable grounds to believe certain marijua-
na, usable marijuana, marijuana concentrates, and marijuana-infused 
products constitute evidence of acts in violation of the state laws or 
rules, or otherwise constitute a threat to public safety, the WSLCB 
officer may issue a notice of administrative hold of any such marijua-
na, usable marijuana, marijuana concentrate, or marijuana-infused 
products. The notice of administrative hold shall provide a documented 
description of the marijuana, usable marijuana, marijuana concentrate, 
or marijuana-infused products to be subject to the administrative 
hold.

(b) The licensee shall completely and physically segregate the 
marijuana, usable marijuana, marijuana concentrate, and marijuana-in-
fused products subject to the administrative hold in a limited access 
area of the licensed premises under investigation, where it shall be 
safeguarded by the licensee. Pending the outcome of the investigation 
and any related disciplinary proceeding, the licensee is prohibited 
from selling, giving away, transferring, transporting, or destroying 
the marijuana, usable marijuana, marijuana concentrate, and marijuana-
infused products subject to the administrative hold.

(c) Nothing herein shall prevent a licensee from the continued 
cultivation or harvesting of the marijuana subject to the administra-
tive hold. All marijuana, usable marijuana, marijuana concentrate, and 
marijuana-infused products subject to the administrative hold must be 
put into separate harvest batches from product not subject to the ad-
ministrative hold.

(d) Following an investigation, the WSLCB may lift the adminis-
trative hold, order the continuation of the administrative hold, or 
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seek a final agency order for the destruction of the marijuana, usable 
marijuana, marijuana concentrate, and marijuana-infused products.
[Statutory Authority: RCW 69.50.342 and 69.50.345. WSR 16-11-110, § 
314-55-210, filed 5/18/16, effective 6/18/16; WSR 15-11-107, § 
314-55-210, filed 5/20/15, effective 6/20/15; WSR 14-07-116, § 
314-55-210, filed 3/19/14, effective 4/19/14.]
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WAC 314-55-220  What is the process once the WSLCB summarily or-
ders marijuana, usable marijuana, marijuana concentrates, or marijua-
na-infused products of a marijuana licensee to be destroyed?  (1) The 
WSLCB may issue an order to summarily destroy marijuana, usable mari-
juana, marijuana concentrates, or marijuana-infused products after the 
WSLCB's enforcement division has completed a preliminary staff inves-
tigation of the violation and upon a determination that immediate de-
struction of marijuana, usable marijuana, marijuana concentrates, or 
marijuana-infused products is necessary for the protection or preser-
vation of the public health, safety, or welfare.

(2) Destruction of any marijuana, usable marijuana, marijuana 
concentrates, or marijuana-infused products under this provision shall 
take effect immediately upon personal service on the licensee or em-
ployee thereof of the summary destruction order unless otherwise pro-
vided in the order.

(3) When a license has been issued a summary destruction order by 
the WSLCB, an adjudicative proceeding for the associated violation or 
other action must be promptly instituted before an administrative law 
judge assigned by the office of administrative hearings. If a request 
for an administrative hearing is timely filed by the licensee, then a 
hearing shall be held within ninety days of the effective date of the 
summary destruction ordered by the WSLCB.
[Statutory Authority: RCW 69.50.342 and 69.50.345. WSR 16-11-110, § 
314-55-220, filed 5/18/16, effective 6/18/16; WSR 14-07-116, § 
314-55-220, filed 3/19/14, effective 4/19/14.]
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WAC 314-55-230  What are the procedures the WSLCB will use to de-
stroy or donate marijuana, usable marijuana, marijuana concentrates, 
and marijuana-infused products to law enforcement?  (1) The WSLCB may 
require a marijuana licensee to destroy marijuana, usable marijuana, 
marijuana concentrates, and marijuana-infused products found in a li-
censed establishment to be in excess of product limits set forth in 
WAC 314-55-075, 314-55-077, and 314-55-079.

(2) Destruction of seized marijuana, usable marijuana, marijuana 
concentrates, marijuana-infused products, or confiscated marijuana af-
ter case adjudication, will conform with the WSLCB evidence policies, 
to include the option of donating marijuana, usable marijuana, mari-
juana concentrates, and marijuana-infused products, set for destruc-
tion, to local and state law enforcement agencies for training purpo-
ses only.

(3) Marijuana, usable marijuana, marijuana concentrates, and mar-
ijuana-infused products set for destruction shall not reenter the 
traceability system or market place.
[Statutory Authority: RCW 69.50.342 and 69.50.345. WSR 16-11-110, § 
314-55-230, filed 5/18/16, effective 6/18/16; WSR 14-07-116, § 
315-55-230 (codified as WAC 314-55-230), filed 3/19/14, effective 
4/19/14.]
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WAC 314-55-525  Group 2 regulatory violations.  Group 2 viola-
tions are violations involving general regulation and administration 
of retail or nonretail licenses. Group 2 penalties imposed on a pro-
ducer and/or processor license will not include license suspension. 
Penalties for a producer and/or processor license will be restricted 
to monetary fines, destruction of inventory, and/or license cancella-
tion only.

Violation Type 1st Violation
2nd Violation in a
three-year window

3rd Violation in a
three-year window

4th Violation in a
three-year window

Hours of service: 
Sales of marijuana 
between 12:00 a.m. 
and 8:00 a.m.
Chapter 314-55 WAC

5-day suspension or 
$1,000 monetary 
option

10-day suspension or 
$2,500 monetary 
option

30-day suspension Cancellation of 
license

General advertising: 
Violations
Chapter 314-55 WAC

Retailer/transporter:
5-day suspension or 
$1,000 monetary 
option
Producer/processor: 
$1,000 monetary fine

Retailer/transporter: 
10-day suspension or 
$2,500 monetary 
option
Producer/processor:
Tier 1: $2,500
Tier 2: $5,000
Tier 3: $7,500 
monetary fine

Retailer/transporter: 
30-day suspension
Producer/processor:
Tier 1: $15,000
Tier 2: $30,000
Tier 3: $60,000 
monetary fine

Cancellation of 
license

Engaging in 
conditional retail 
sales.
Chapter 314-55 WAC
Chapter 69.50 RCW

5-day suspension or 
$1,000 monetary 
option

10-day suspension or 
$2,500 monetary 
option

30-day suspension Cancellation of 
license

Licensee/employee 
failing to display 
required security 
badge.
Chapter 314-55 WAC

Retailer/transporter:
5-day suspension or 
$500 monetary option
Producer/processor: 
$500 monetary fine

Retailer/transporter:
10-day suspension or 
$1,500 monetary 
option
Producer/processor: 
All tiers: $1,500 
monetary fine

Retailer/transporter: 
30-day suspension
Producer/processor: 
All tiers: $5,000 
monetary fine

Cancellation of 
license

Failure to maintain 
required security 
alarm and 
surveillance systems.
Chapter 314-55 WAC

Retailer/transporter: 
5-day suspension or 
$2,500 monetary 
option
Producer/processor: 
$2,500 monetary fine

Retailer/transporter: 
10-day suspension or 
$5,000 monetary fine
Producer/processor:
Tier 1: $5,000
Tier 2: $10,000
Tier 3: $15,000 
monetary fine

Retailer/transporter: 
30-day suspension
Producer/processor:
Tier 1: $15,000
Tier 2: $30,000
Tier 3: $60,000 
monetary fine

Cancellation of 
license

Records: Improper 
recordkeeping.
Chapter 314-55 WAC

Retailer/transporter: 
5-day suspension or 
$1,000 monetary 
option
Producer/processor: 
$1,000 monetary fine

Retailer/transporter: 
10-day suspension or 
$2,500 monetary 
option
Producer/processor:
Tier 1: $2,500
Tier 2: $5,000
Tier 3: $7,500 
monetary fine

Retailer/transporter: 
30-day suspension
Producer/processor:
Tier 1: $15,000
Tier 2: $30,000
Tier 3: $60,000 
monetary fine

Cancellation of 
license

Failure to submit 
monthly tax 
payments.
Chapter 69.50 RCW
Chapter 314-55 WAC

Retailer: 5-day 
suspension or $1,000 
monetary option

Retailer: 10-day 
suspension or $2,500 
monetary option

Retailer: 30-day 
suspension

Cancellation of 
license
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Violation Type 1st Violation
2nd Violation in a
three-year window

3rd Violation in a
three-year window

4th Violation in a
three-year window

Signs: Failure to post 
required signs.
Chapter 69.50 RCW
Chapter 314-55 WAC

Retailer/transporter: 
5-day suspension or 
$500 monetary option
Producer/processor: 
$500 monetary fine

Retailer/transporter: 
10-day suspension or 
$1,500 monetary 
option
Producer/processor: 
All tiers: $1,500 
monetary fine

Retailer/transporter: 
15-day suspension or 
$5,000 monetary 
option
Producer/processor: 
All tiers: $5,000 
monetary fine

Cancellation of 
license

Failure to utilize 
and/or maintain 
traceability.
Chapter 314-55 WAC

5-day suspension or 
$2,500 monetary 
option
Producer/processor: 
$2,500 monetary fine

Retailer: 10-day 
suspension or $5,000 
monetary fine
Producer/processor:
Tier 1: $5,000
Tier 2: $10,000
Tier 3: $15,000 
monetary fine

Retailer: 30-day 
suspension
Producer/processor:
Tier 1: $15,000
Tier 2: $30,000
Tier 3: $60,000 
monetary fine

Cancellation of 
license

Violation of 
transportation 
requirements.
Chapter 314-55 WAC

Retailer: 5-day 
suspension or $2,500 
monetary option
Producer/processor: 
$2,500 monetary fine

Retailer: 10-day 
suspension or $5,000 
monetary fine
Producer/processor:
Tier 1: $5,000
Tier 2: $10,000
Tier 3: $15,000 
monetary fine

Retailer: 30-day 
suspension
Producer/processor:
Tier 1: $15,000
Tier 2: $30,000
Tier 3: $60,000 
monetary fine

Cancellation of 
license

Marijuana sold 
below cost of 
acquisition, true 
value, or illegally 
given away.

Retailer: 5-day 
suspension or $1,000 
monetary option
Producer/processor: 
$2,500 monetary fine

Retailer: 10-day 
suspension or $5,000 
monetary option
Producer/processor:
Tier 1: $5,000
Tier 2: $10,000
Tier 3: $15,000 
monetary fine

Retailer: 30-day 
suspension
Producer/processor:
Tier 1: $15,000
Tier 2: $30,000
Tier 3: $60,000 
monetary fine

Cancellation of 
license

Retail sales: Use of 
an unauthorized 
money transmitter.
Chapter 314-55 WAC

5-day suspension or 
$1,000 monetary 
option

10-day suspension or 
$2,500 monetary 
option

30-day suspension Cancellation of 
license

Retail outlet selling 
unauthorized 
products.
Chapter 69.50 RCW

$1,000 monetary fine $1,000 monetary fine $1,000 monetary fine $1,000 monetary fine

Retailer displaying 
products in a 
manner visible to 
the general public 
from a public right 
of way.
Chapter 69.50 RCW

$1,000 monetary fine $1,000 monetary fine $1,000 monetary fine $1,000 monetary fine

Retail sales: 
Unauthorized 
marijuana-infused 
products, internet 
sales, and accepting 
returns.
Chapter 314-55 WAC

5-day suspension or 
$1,000 monetary 
option

10-day suspension or 
$2,500 monetary 
option

30-day suspension Cancellation of 
license

[Statutory Authority: RCW 69.50.325, 69.50.342, 69.50.345, and 
69.50.369. WSR 18-22-055, § 314-55-525, filed 10/31/18, effective 
12/1/18. Statutory Authority: RCW 69.50.342 and 69.50.345. WSR 
16-11-110, § 314-55-525, filed 5/18/16, effective 6/18/16; WSR 
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15-11-107, § 314-55-525, filed 5/20/15, effective 6/20/15. Statutory 
Authority: RCW 69.50.325, 69.50.331, 69.50.342, 69.50.345. WSR 
13-21-104, § 314-55-525, filed 10/21/13, effective 11/21/13.]
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WAC 314-55-509  Penalty structure.  (1) The board determines if a 
penalty will be imposed. Penalties are based on the severity of the 
violation in the following categories:

(a) Category I: Violations of a severity that would make a li-
cense eligible for cancellation on a first offense;

(b) Category II: Violations that create a direct or immediate 
threat to public health, safety, or both;

(c) Category III: Violations that create a potential threat to 
public health, safety, or both;

(d) Category IV: Significant regulatory violations;
(e) Category V: Procedural and operational violations;
(f) Category VI: Statutory violations.
(2) For purposes of assessing penalties, only violations occur-

ring in the two-year time period immediately preceding the date of the 
violation will be considered unless otherwise provided in this chap-
ter.

(3) The board may, at its discretion, deviate from the prescribed 
penalties herein. Such deviations will be determined on a case-by-case 
basis, considering mitigating and aggravating factors.

(a) Mitigating factors may result in a waiving or lowering of 
fines, civil penalties, imposition of a fine in lieu of suspension, or 
fewer days of suspension. Mitigating factors may include demonstrated 
business policies and practices that may reduce risk to public health 
and safety.

(b) Aggravating factors may result in increased days of suspen-
sion, increased monetary penalties, cancellation, or nonrenewal of a 
marijuana license. Aggravating factors may include obstructing an in-
vestigation, business operations, behaviors, or both, that increase 
risk to public health and safety.

(4) For violations that occurred before the effective date of 
these rules, enforcement action will be based on the rules that were 
in effect on the date the violation occurred. Subsection (2) of this 
section shall apply to all enforcement actions regardless of the date 
the violation occurred.
[Statutory Authority: RCW 69.50.342, 69.50.345, and 2019 c 394. WSR 
20-03-177, § 314-55-509, filed 1/22/20, effective 2/22/20.]
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WAC 314-55-521  Category II.  Violations that create a direct or 
immediate threat to public health, safety, or both.

Category II
Violations That Create a Direct or Immediate Threat to Public Health, 

Safety, or Both

Violation Type 1st Violation
2nd Violation in a 
Two-year Window

3rd Violation in a 
Two-year Window

4th Violation in a 
Two-year Window

Furnishing to persons 
under twenty-one 
years of age, except as 
allowed in RCW 
60.50.357.
RCW 69.50.354
WAC 314-55-079(1)

5-day suspension or 
$1,250 monetary 
option

10-day suspension or 
$7,500 monetary 
option

30-day suspension License cancellation

Conduct violations:
Criminal conduct: 
Permitting or engaging 
in criminal conduct, or 
both.
Disorderly conduct, or 
apparent intoxication 
of a licensee or 
employee, or permitting 
on premises.
Title 9 RCW
Title 9A RCW
WAC 314-55-110 (4)(b)

5-day suspension or 
$1,250 monetary 
option

10-day suspension or 
$7,500 monetary 
option

30-day suspension License cancellation

Operating an 
unapproved CO2 or 
hydrocarbon 
extraction system.
WAC 314-55-104

$10,000 monetary 
fine

License cancellation   

Intentional use of 
unauthorized 
pesticides, soil 
amendments, 
fertilizers, other crop 
production aids.
RCW 69.50.342
WAC 314-55-084

Tier 1: $2,500
Tier 2: $5,000
Tier 3: $7,500 
monetary fine and 
destruction of 
affected marijuana

Tier 1: $7,500
Tier 2: $15,000
Tier 3: $22,500
monetary fine and 
destruction of 
affected marijuana

License cancellation  

Adulterated usable 
marijuana with 
organic or nonorganic 
chemical or other 
compound.
WAC 314-55-077 (5)(b)
WAC 314-55-101

Tier 1: $2,500
Tier 2: $5,000
Tier 3: $7,500 
monetary fine and 
destruction of 
affected marijuana

Tier 1: $7,500
Tier 2: $15,000
Tier 3: $22,500
monetary fine and 
destruction of 
affected marijuana

License cancellation  

Transportation of 
marijuana without a 
manifest.
WAC 314-55-085(3)
WAC 314-55-096 (1) 
and (2)
WAC 314-55-105(2)
WAC 314-55-310(3)

Retail/transporter: 
$1,250 monetary fine
Producer/processor:
Tier 1: $1,250
Tier 2: $2,500
Tier 3: $5,000 
monetary fine

Retail/transporter:
5-day suspension or 
$2,500 monetary 
option
Producer/processor:
Tier 1: $2,500
Tier 2: $5,000
Tier 3: $10,000
monetary fine

License cancellation  

Obstruction: 
Misrepresentation of 
fact; not permitting 
physical presence.
WAC 314-55-185

10-day suspension or 
$7,500 monetary 
option

30-day suspension License cancellation  
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Violation Type 1st Violation
2nd Violation in a 
Two-year Window

3rd Violation in a 
Two-year Window

4th Violation in a 
Two-year Window

Failure to use and 
maintain traceability, 
or both: Including, but 
not limited to, failure to 
maintain records for 
flowering plant, finished 
product, any post-
harvest product, any 
plant not on approved 
floor-plan, or not 
tagged, reusing 
identifier.
WAC 314-55-083(4)

$1,250 monetary fine 5-day suspension or 
$2,500 monetary fine

10-day suspension or 
$5,000 monetary fine

License cancellation

Pickup, unload, or 
delivery at an 
unauthorized location.
WAC 314-55-085 (5)(f)
WAC 314-55-310

Retail/transportation: 
30-day suspension
Producer/processor:
Tier 1: $10,000
Tier 2: $20,000
Tier 3: $30,000 
monetary fine

Retail/transporter: 
60-day suspension
Producer/processor:
Tier 1: $20,000
Tier 2: $40,000
Tier 3: $60,000 
monetary fine

License cancellation  

[Statutory Authority: RCW 69.50.342, 69.50.345, and 2019 c 394. WSR 
20-03-177, § 314-55-521, filed 1/22/20, effective 2/22/20.]
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