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1. 

ASSIGNMENTS OF ERROR 

Assignment of Error # 1 (Brule): The Trial 

Court erred in denying the Appellant Brule a water right in the 

Ahtanum Subbasin by entering its Condition Final Order which 

incorporated its memorandum opinion on exceptions and 

previous reports and denied the Brule claim. 

Issues related to Assignment of Error # 1: 

1. Was the correct Brule predecessor III interest 

served with the Federal Ahtanum litigation? 

2. Even if the correct Brule predecessor in interest 

was properly served in the case, were the subsequent owners of 

the property substituted or served with the lawsuit? 

2. Assignment of Error # 2 (La Salle): The Trial 

Court erred in denying the Appellant La Salle a water right in 

the Ahtanum Subbasin by entering its Condition Final Order 

which incorporated its memorandum opinion on exceptions, 

memorandum opinion re: La Salle and previous reports and 

denied the La Salle claim. 
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Issues related to Assignment of Error # 2: 

1. Was there a proper substitution of La Salle's 

predecessor in interest under FRCP 25(a)? 

2. Even if there was a proper substitution, were the 

substituted parties served with a document that would put them 

on notice that they were the parties to a lawsuit? 

3. Assignment of Error # 3 (All Appellants): The 

Trial Court erred in denying the Appellants a water right in the 

Ahtanum Subbasin by entering its Condition Final Order which 

incorporated its memorandum opinion on exceptions and 

previous reports and denied the Appellants' claim. 

Issues related to Assignment of Error # 3: 

1. Was the Federal Ahtanum Litigation a general 

stream adjudication? 

2. Did the Court of Appeals decisions in the Ahtanum 

Litigation simply establish an "en gross" allocation of the 

waters of Ahtanum creek? 

2 



4. Assignment of Error # 4 (All Appellants): The 

Trial Court erred in denying the Appellants a water right in the 

Ahtanum Subbasin by entering its Condition Final Order which 

incorporated its memorandum opinion on exceptions and 

previous reports and denied the Appellants' claim. 

Issues related to Assignment of Error # 4: 

1. Does the language of Ahtanum II allow for and 

permit the awarding of ''junior water rights" to those 

landowners that did not file answers in the Federal Ahtanum 

Litigation? 

INTRODUCTION 

These consolidated sets of appeals arise from some of the 

last decisions of the trial court in a general water adjudication 

involving the Yakima River basin. The general adjudication 

was initiated in 1977 and has been the subject of numerous 

appeals over the course of the preceding years. 
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Due to the vast number of claimants in the adjudication 

and the distinct nature of the various claims that would be 

asserted in the course of the proceedings, the Court entered a 

pretrial order that divided the proceedings into four procedural 

"pathways" for the presentment of evidence and claims. See 

Ecology v. Yakima Reservation Irrig. Dist., 121 Wn.2d 257, 

262, 850 P.2d 1306 (1993). These appeals involve the fourth 

pathway involving the individual claims within the identified 

subbasins. 

STATEMENT OF THE CASE 

Subbasin 23 is the "Ahtanum" subbasin. The headwaters 

of Ahtanum creek flow from a point on the eastern slope of the 

Cascade Mountains and then the creek flows some 40 miles 

where it joins the Yakima river. (CP 809; Report of the Court, 

Volume 48 at 35). Ahtanum creek forms a portion of the 

northern boundary of the Yakama Indian Reservation. Lands to 

the south of the creek lie on the Reservation and lands to the 

north are off-Reservation. (CP 809-10; Report of the Court, 
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Volume 48 at 35-36). The average annual inflow of Ahtanum 

creek is approximately 62,000 acre feet of water. (CP 810; 

Report of the Court, Volume 48 at 36).1 

Ahtanum creek was the first creek to be used as a source 

of irrigation water in the Yakima valley beginning in 1853. 

There was little development of the property adjacent to the 

creek until the time period between 1867-75 when practically 

all the lands riparian to Ahtanum creek were taken by 

homesteaders and the waters of the creek were used to irrigate 

the crops that these homesteaders raised. See In re Water 

Rights of Ahtanum Creek, 139 Wash. 84, 86, 245 P. 758 (1926). 

The Yakama Indian Reservation was created by the 

Treaty between the United States and the Yakama Nation of 

Indians, June 9, 1855, 12 Stat. 951. The first court fight 

between the non-Indian water users of Ahtanum creek 

manifested itself in 1896 in the case of Benton v. Johncox, 17 

I An acre foot (at) of water is that amount of water that is needed to cover an acre of land 
one foot deep with water. An acre foot of water equates to 43,456 cubic feet of water or 
325,851 gallons of water. See Yakima Reservation Irrig. Dist., 121 Wn.2d at 263 & n. 5. 
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Wash. 277, 49 P. 495 (1897). The case involved issues of 

priorities between riparian water users and subsequent 

appropriation of Ahtanum creek. Johncox, 17 Wash. at 289-90. 

In August of 1906, significant disputes had arisen as to 

the use of the waters of Ahtanum creek by both the Indians and 

the white homesteaders. A superior court action titled Dunn v. 

Redman, et. al. was filed in the superior court of Yakima 

County. Redman was in the employ of the United States 

government and was an Indian Irrigation Service engineer. 

While the lawsuit itself did not proceed to trial nor did it result 

in any actual litigation, the filing of the Dunn action sparked a 

significant volume of correspondence, discussion and 

negotiations as to how the waters of Ahtanum creek should be 

allocated as between the Indians on the one hand and the white 

settlers on the other hand. Us. v. Ahtanum Irrigation Dist, 236 

F.2d 321,328-29 (9th Cir. 1956)(hereinafter "Ahtanum I"). 

In the spring of 1908, Chief Engineer Code of the Indian 

Irrigation Service was dispatched to the Reservation in order to 
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meet with a contingency of the white water users for the 

purpose of attempting to arrive at a settlement of water 

distribution dispute. Such meetings did occur and Code, was 

able to negotiate a settlement of the dispute which resulted in a 

signed agreement between the United States and several 

thousand of the white settlers (through their respective 

"attorneys in fact"). Ahtanum 1,236 F.2d at 329. 

This settlement document is now referred to as the "Code 

Agreement". The heart of the Code Agreement was to divide 

the waters of Ahtanum creek by allocating 25% of the natural 

flow to the Reservation water users and 75% to the white 

settlers for the use of the water for irrigation purposes. 

Ahtanum I, 236 F.2d at 329. Unfortunately, the signing of the 

Code Agreement in 1908 did not bring peace nor certainty to 

the use of the waters of Ahtanum Creek. Beginning in 1912 

and up through 1942, there were significant communications 

with respect to the dissatisfaction of the Indian water users as to 
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the Code Agreement and its effect. Ahtanum I, 236 F.2d at 330 

&n.12. 

Likewise, there were disputes ansmg from the white 

settlers as to the proper allocation of their 75% share of 

Ahtanum creek. Accordingly, in the 1920's a general 

adjudication was instituted under Washington law to adjudicate 

the various rights of the white settlers with respect to that 75% 

share of Ahtanum creek: 

Twenty-five percent of the water of the streams is 
owned by the United States and controlled and 
administered by the Indian Bureau for the use and 
benefit of the Yakima Indian lands under 
irrigation, leaving 75 percent of the waters to be 
adjudicated herein. 

In re Ahtanum Creek, 139 Wash. at 88. 

The adjudication culminated in 1925 with the issuance of 

a decree of water rights (hereinafter the "Achepohl decree") 

which resulted in the 216 claimants who had been confimled a 

right being issued a "water rights certificate" that evidenced the 

nature and extent of that right so awarded. See In re Ahtanum 
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Creek, 139 Wash. at 88; CP 1080; Report of the Court, Volume 

48 at 106. The Achepohl adjudication proceeding was appealed 

to the Washington Supreme Court which issued its final 

decision in 1926. See In re Water Rights of Ahtanum Creek 139 

Wash. 84, 86,245 P. 758 (1926). 

The next chapter of the Ahtanum saga cuts to the heart of 

the main issues that are presented herein on appeal. In 1947 the 

United States brought an action against the white settlers 

owning property north of Ahtanum creek. The suit sought to 

have the Court declare that every drop of water in Ahtanum 

creek belonged to the Indians for use on Reservation property. 

See United States v. Ahtanum Irrigation Dist., 124 F. Supp. 

818, 824 (E. D. W A 1954)(Federal Ahtanum litigation). The 

summons and complaint named hundreds of individual 

defendants covering four, single spaced pages. (CP 1081; 

Report of the Court, Volume 48 at 107). 

The particulars of this litigation will be discussed in 

greater detail below in relation to the arguments being made 
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herein. However, from a simple timing stance, District Court 

Judge Fee initially dismissed the action in a written decision 

issued in 1954. This decision was appealed to the Ninth Circuit 

and it issued its opinion in 1956. (Ahtanum 1). The case was 

remanded back for further proceedings. After those 

proceedings were complete, an appeal was again filed with 

respect to the decision rendered. The Ninth Circuit issued its 

opinion in this second appeal in 1964. See United States v. 

Ahtanum Irrigation Dist., 330 F.2d 897 (9th Cir. 1964)(Ahtanum 

11). 

This brings us full circle to this adjudication. All of these 

Appellants filed claims within this current adjudication. They 

presented evidence and testimony to the referee/court. This 

appeal follows. For the reasons set forth below, the trial court 

should be reversed and these Appellants should be granted a 

water right for the waters within the Ahtanum Subbasin. 
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ARGUMENT 

Two of the Appellants have appeal issues that are unique 

to their respective claims. Those two issues will be discussed 

first. Thereafter, the issues discussed are applicable to all 

Appellants herein. 

For purposes of these first two arguments, it is important 

to understand the Court's decision making process in arriving at 

its decision to deny these claims. In order to successfully 

present a claim in this present adjudication the Court required a 

four part showing: 

1. A showing of historical beneficial use of water on 

the land at issue; 

2. A showing that a predecessor in interest of the land 

at issue signed the Code Agreement; 

3. A showing that the land at issue was involved in 

and was granted a water rights certificate in the Achepohl 

decree; 
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4. A showing that the land was included in an answer 

number that was filed in the Federal Ahtanum litigation on the 

remand after the Court's decision in Ahtanum I. 

(CP 934, La Salle Decision at 3) 

In both the Brule and the La Salle appeals, there is no 

issue of fact that they have established the first three prongs of 

the above listed test. I t is undisputed that the reason for the 

denial of the claim was the failure to fulfill the fourth prong of 

the test. As is set forth below, those decisions were in error. 

A. Don Brule Claim: 

The Brule property has a long history of water use within 

the Ahtanum Creek subbasin. It is covered under Certificate 

238 under the Achepohl adjudication and granted a Class 9 

right. The evidence introduced at the hearing established a long 

history of applying water to beneficial use on the property. 

There was no evidence of abandonment of the water right and 

no evidence of relinquishment by showing an applicable 

consecutive five year period of time when water was not 
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beneficially applied to the land. (CP 496-97). However, the 

claim was denied because there was no showing that the 

predecessor in interest to the Brule lands filed an answer in the 

federal Ahtanum litigation. (CP 496-97) 

The question presented on this appeal is whether Brule's 

predecessors in interest were parties to the federal Ahtanum 

litigation. They were not. Since the record with respect to this 

issue (as well as the similar issue presented by Appellant La 

Salle) is based entirely on written materials, this Court stands in 

the same position as the trial court and the standard of review is 

de novo. See Laffranchi v. Lim, 146 Wn. App. 376, 381-82 &,-r 

14, 190 P .3d 97 (2008). 

Mr. Brule attached a true and accurate copy of a chain of 

title that he had done with respect to his property. The u.s. v. 

Ahtanum case was started in 1947. At that time, the owners of 

the property he currently owns were W.C. Cope and Inez Cope. 

(Appendix A, CP 3625). W.C. Cope and Inez Cope were not 

named as defendants in the u.s. v. Ahtanum case. 
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The Trial Court had a different take on that issue. It 

noted that under the service of process documents introduced 

into evidence, there was a Walter C. Cope and a W.C. Cope 

who were initially served. However, a closer look at these 

documents shows that it was not the same owners. The 

affidavit of service identifies substitute service of process on 

Mr. Cope's wife, ROSE. (Appendix B; EX-YIN 427). 

However, as noted in the chain of title documents submitted by 

Mr. Brule, Mr. Cope's wife's name was INEZ. Thus, from a 

starting point, the Trial Court erred since the evidence was 

insufficient to demonstrate that a predecessor in interest was a 

party to the federal Ahtanum litigation. 

A second problem is the court's failure to address the 

subsequent transfers of property and the total lack of evidence 

that any of these subsequent owners were made parties to the 

action. It was not until 1964 that the Court rendered its final 

decision in the Ahtanum II opinion. From 1947, when the 

action was instituted through the Court's final opinion in 1964, 
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the ownership of the property that Mr. Brule currently owns 

changed at least five times: (1951) Frank Miller and Bertha 

Miller; (1959) Ralph Miller and Ivy Miller; (1962) Donald 

Herber and H. Robert Herber; (1964) H. J. Sieber. There is no 

evidence that any of these parties were substituted as a party 

into the U.S. v. Ahtanum case as parties with respect to the land 

that Brule currently owns. 

This is especially true since the first transfer noted above 

(in 1951) occurred not only prior to the District Court's initial 

decision but also the Court of Appeal's first decision. Thus 

even if it could be established that the correct Cope was indeed 

initially served, the court's rationale still fails since there was 

no substitution of the correct party to the litigation. Any 

remand order from the Ninth Circuit in 1956 would mean 

nothing to the then owners of the Brule property since they 

were not parties to the action. They could not respond to an 

order that they did not know existed. 
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Accordingly, SInce there is no evidence that a 

predecessor in interest to the Brule property was a party to the 

federal Ahtanum litigation, there can be no res judicata effect to 

what transpired in that case. Since Brule successfully presented 

the other elements of his water rights claim, the trial court 

should be reversed and Brule's right should be affirmed. 

B. La Salle High School Claim: 

La Salle asserts a theory similar but slightly different 

than that asserted by Brule. Like Brule, La Salle fulfilled all 

the requirements for the granting of a water right with the 

exception of showing that an appropriate answer had been filed 

in the federal Ahtanum litigation. La Salle has a slightly 

different history in this regard. La Salle's predecessor in 

interest was Mrs. Jennie Goodman, a widow. She was served 

with a copy of the federal Ahtanum lawsuit on September 3, 

1947. Jennie Goodman died about a year later, on November 6, 

1948. The Goodman estate sold the property to two separate 

persons: (l) Wade Langell on April 30, 1949 and (2) H.A. 
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Richmond on June 30, 1949. (CP 935). It is undisputed that 

neither Langell nor Richmond were ever substituted into the 

action for Goodman. 

At the time of the Federal Ahtanum Litigation, the 

version ofF.R.C.P. 25(a)(1), then in effect, stated that: 

If a party dies and the claim is not thereby 
extinguished, the court within 2 years after the 
death may order substitution of the proper parties. 
If substitution is not so made, the action shall be 
dismissed as to the deceased party. 

(emphasis added). 

The language of F.R.C.P. 25 (a)(1) is mandatory. The 

failure to make a substitution within the two year period 

mandates the dismissal of the action as to the deceased party. 

See Anderson v. Yungkau, 329 U.S. 482,485, 67 S.Ct. 428,430, 

91 L.Ed. 436 (1947). It does not matter whether the failure to 

make the substitution was a result of "excusable neglect." See 

Anderson, 329 U.S. at 484-85. 

Thus, as stated by the Circuit Court of Appeals, 
Rule 25 (a) operates both as a statute of limitations 
upon revivor and as a mandate to the court to 
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dismiss an action not revived within the two-year 
period. 

Anderson, 329 U.S. at 485. 

The Ninth Circuit came to the same conclusion as to the 

application ofF.R.C.P 25(a)(l): 

[T]he power to order the substitution of appellees 
as defendants in his place and stead was limited to 
the two-year period prescribed in Rule 25(a)(l). 
That period expired on March 27, 1946. No 
substitution was made within that period. No valid 
substitution could be made thereafter. 

Fleming v. Sebastiani, 161 F.2d Ill, 112, (9th Cir. 1947). 

It is undisputed that there was never a substitution of Mr. 

Richmond or Mr. Langell for Mrs. Goodman in the Federal 

Ahtanum Litigation. After two years from her death passed, the 

action was deemed dismissed as to Mrs. Goodman. At that 

point in time, the first trial in the AID Litigation had not even 

been conducted. Since no proper substitution was made and the 

action was to be dismissed as to Mrs. Goodman, the concept of 

res judicata has no bearing on the claim currently being asserted 

by La Salle. 
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The Trial Court's analysis in its written decision does not 

change this fact since it is fatally flawed. The Court correctly 

noted that on October 14, 1949, a number of individuals were 

dropped from the rolls of the lawsuit and a number of other 

parties were added. (Appendix C; EX - YIN 431). What the 

trial court failed to recognize was that, while both Langell and 

Richmond were added as parties to the action, neither Mrs. 

Goodman, nor her estate, were dropped from the action nor 

substituted in any way. (Appendix C; YIN 375). Who knows 

why Langell and Richmond were added to the suit. Maybe they 

bought other property along Ahtanum creek. We simply do not 

know. What we do know is that there has been no substitution 

of the La Salle predecessors in interest (Langell and Richmond) 

for Goodman. With this being the case, there can be no res 

judicata effect since the court was required to dismiss Goodman 

two years after her death. 

Further, even if there had been a legitimate substitution 

in that action, the affidavit of service filed shows that Mr. 
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Langell was served on October 29, 1949 and Mr. Richmond 

was served on October 27, 1949. However, the key 

consideration is not "were they served," but, rather, "served 

with what." The affidavit of service does not reflect that they 

were served with the Order notifying them that they were being 

added as defendants. Rather, the affidavit simply states that 

they were served with "Summons and Complaint." Note that 

the affidavit does not say "amended" summons or "amended" 

complaint. 

This record establishes, at most, that Mr. Langell and Mr. 

Richmond were served with the summons and complaint in the 

US v. AID litigation. However, the summons and complaint did 

not list them as parties to the action. Thus, they were served 

with a lawsuit that did not give them notice that they were 

defendants to the action. 

The record does not establish that La Salle's predecessors 

in interest were properly served with paperwork that would 

have put them on notice that they were parties to the Federal 
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Ahtanum Litigation. This being the case, the concepts of res 

judicata have no application. The trial court erred in denying 

La Salle's claim for a water right from Ahtanum creek. 

C. Claims by La Salle, Brule, Durnil and Lantrip that 
the Federal Ahtanum Litigation was not an 
adjudication thus requiring all potential water 
claimants to set forth claims therein. 

From a starting point, these Appellants recognize that this 

issue will also be addressed and advocated by other Appellants. 

These Appellants adopt those arguments as if fully set forth 

herein. In an attempt not to be too duplicative, these Appellants 

assert the following as to why no adjudication occurred in this 

case. 

It is undisputed that under the Achepohl decree, La 

Salle's predecessors in interest, the Goodmans, were granted a 

right which contained a period of use from April 1 through 

October 15. While the Ninth Circuit in the Federal Ahtanum 

Litigation did establish a July 10 cutoff for northside water 

users, that restriction does not apply to these appellants since 
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their predecessors in interest were not parties to that decision. 

Accordingly, the period of use for Appellant's right should be 

in accord with the Achepohl decree and be established as April 

I through October 15. The same argument as set forth below 

further establishes that, since there was no general stream 

adjUdication, there can be no requirement that it must be 

demonstrated that an answer was filed in the litigation in order 

to now, at this time, be entitled to the granting of a water right 

in this adjudication. 

The fallacy with the U.S. government's suit III the 

Federal Ahtanum Litigation was that it did not institute a stream 

adjudication. It clearly could have done so. See e.g. Nevada v. 

United States, 463 U.S. 110, 113, 103 S.Ct. 2906, 2910, 77 

L.Ed.2d 509, 514 (1983)(referencing the "Orr Ditch" litigation 

to adjudicate water rights to the Trusckee River brought by the 

United States). However, it chose not to institute an 

adjudication but, instead, brought an action to invalidate the 

1908 Code agreement and claim all the waters of Ahtanum 
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Creek for the Yakama Indian Nation. See United States v. 

Ahtanum Irrigation Dist., 124 F. Supp. 818, 824 (1953). The 

reason that no adjudication was necessary nor sought by the 

U.S. is obvious. If the suit was successful, no northside water 

user would be entitled to a single drop of the water of Ahtanum 

Creek. It would be a useless task to bring an action to allocate 

nothing. 

However, having made that choice, the United States is 

now stuck with it. The Ninth Circuit, in its last opinion in the 

Federal Ahtanum litigation, made it crystal clear that no stream 

adjudication was conducted and only those parties to the action 

would be bound by its decision. 

The United States actually appealed the propriety of the 

lower court making an allocation to northside users "in gross" 

as opposed to on an individual basis. See Ahtanum II , 330 F .2d 

at 910. 

The appellant has specified error as follows: 'In 
failing to determine the actual beneficial use made 
of the waters by individual defendants in 1908 or 

23 



at the present time.' This specification relates to the 
court's third conclusion of law as follows: 'That 
this water rights adjudication under the issues as 
presented herein is restricted to a determination of 
plaintiffs rights to the waters of Ahtanum Creek, 
as originally reserved under the Treaty of 1855, so 
far as they were retained by the agreement of 1908, 
and a determination of defendants' rights, 
collectively, so far as they were fixed under said 
agreement. That these rights, under the terms of 
said agreement, are to be ascertained by 
measurement and by a percentage division in the 
aggregate, of Ahtanum Creek waters as provided 
therein without an adjudication of waters to or for 
any particular tract of land.' It is argued that that 
conclusion is not in accord with the directions 
contained in our original opinion. 

* * * * 
Appellant particularly complains of the district 
court's adjudication of the rights of the defendants 
'in gross' or 'in the aggregate', as stated in the 
Conclusion No.3 previously quoted; and asserts 
that this treatment of the rights of the defendants as 
a group, or in the aggregate, is error for several 
reasons. 

Ahtanum 11,330 F.2d at 910-11. 

The Court found no error. While the Court noted that the 

lower court could very well have conducted an adjudication, it 

was not required to do so. The "in gross" determination was 
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not error. The Court found that the Government would have no 

interest in any adjudication among the defendants to the action. 

How the water that the defendants were granted was divided up 

would be of no concern to the Government. See Ahtanum II, 

330 F.2d at 911-12. 

This Court must ask itself one simple question 

concernmg the final Ahtanum appeal in order to put the 

arguments into proper perspective. In Ahtanum II, the US 

appealed the issue of the trial courts failure "to determine the 

actual beneficial use made of the waters by individual 

defendants in 1908 or at the present time." Ahtanum II, 330 

F.2d at 910. 

The question is, why would the US have appealed that 

issue if it thought that a finding had already been made as to 

individual water users? If there had been an adjudication, why 

would the appeal have been filed? The answer is hopefully 

obvious. The US appealed the issue because no individual 

determinations such that would be made in an adjudication 
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were made and it thought that such determinations should have 

been made. The Court of Appeals disagreed. 

The Court of Appeals calculated an "en gross" award for 

the waters of Ahtanum Creek. While the US could have 

consented to an adjudication to occur at that time, it chose not 

to. Accordingly, there was no adjudication. As such, there is 

no res judicata effect in the event that a claimant in the current 

adjudication failed to appear in that 1947 action. 

D. The Court Erred in Not Allowing for "Junior Rights". 

As with the last discussion, these Appellants will again 

incorporate by this reference the other arguments made 

concerning the awarding of ''junior water rights" as set forth by 

the trial court initially. In the event that a full water right is not 

awarded to these Appellants, a junior water right should be 

awarded. 

The Ahtanum II court order is clear. If there are excess 

waters over and above what is set forth, that water may be used 

by the non-Indian land owners to the extent that such water 
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cannot be put to beneficial use by the Indian water users. See 

Ahtanum 11,330 F.2d at 915. 

The issue of "whether" such excess water exists is not the 

point. The true issue is, if such water exists, what rights do the 

parties have in that excess water. If there is no excess water, 

then the question is answered. However, in years and at times 

when the excess water exists, the Court's initial detemlination 

and award of "junior rights" makes perfect sense and makes the 

allocation of water in a manner that is reasonable under the 

situation. This Court should reverse the trial court's 

determination to hold that no such "junior rights" exist in the 

Ahtanum subbasin. 

CONCLUSION 

F or the reasons set forth above, this Court should reverse 

the decision of the trial court with respect to the Ahtanum 

Subbasin. Appellants' Brule and La Salle's predecessors in 

interests were not ever made proper parties to the Ahtanum 

federal litigation such that res judicata effects should attach. 
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Additionally that litigation was not a general adjudication so 

that there was no determination of the actual water rights 

involved therein. The Court simply made an "en gross" award 

of water. Finally, this Court should, at the very least, reverse 

the trial court's determination that no "junior water rights" 

would be awarded. ~ 

Respectfully submitted this gA day of April, 2010. 

VELIKANJE HALVERSON P .C. 
Attorneys for Appellants La Salle, Brule, 
Durnil and Lantrip, 

BY: __ -=~-*~~-h~ ______ _ 
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of perjury under the laws of the State of Washington that the 

following is true and correct. 
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High School, Donald and Sylvia Brule, Jerome Durnil and Albert 

Lantrip, and am competent to be a witness herein. 
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US DOJ/ENRD Indian Resources Section 
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L'Enfant Plaza Station 
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2 
3 

4 

5 
6 
7 

8 
9 SUPERIOR COURT OF WASHINGTON FOR YAKIMA COUNTY 

10 
11 IN THE MATTER OF THE 
12 DETERMINATION OF THE RIGHTS TO 
13 THE USE OF THE SURF ACE WATERS 

OF THE YAKIMA RIVER DRAINAGE 
14 BASIN, IN ACCORDANCE WITH THE 
15 PROVISIONS OF CHAPTER 90.03, 
16 REVISED CODE OF WASHINGTON 

17 STATE OF WASHINGTON 
18 DEPARTMENT OF ECOLOGY, 
19 

20 

21 

22 v. 

Plaintiff, 

23 JAMES J. ACQUA VELLA, et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NO. 77-2-01484-5 

EXCEPTION OF 
DONALD P. BRULE 

Claim Number 00040 

24 

25 

26 
27 

28 
COMES NOW the claimant Donald P. Brule and submits this exception to the 

29 Supplemental Report of the Court for Subbasin 23 (Ahtanum Creek). 

30 1. This property has a long history of water use within the Ahtanum Creek 

31 subbasin. It is covered under Certificate 238 under the Achepohl adjudication and 

32 granted a Class 9 right. The evidence introduced at the hearing established a long 
33 
34 history of applying water to beneficial use on the property. There was no evidence of 

35 abandonment of the water right and no evidence of relinquishment by showing an 

EXCEPTION OF DONALD P. BRULE - 1 
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1 applicable consecutive five year period of time when water was not beneficially 

2 applied to the land. Accordingly, the Court erred and the applicable water right as 

3 granted tmder Certificate 238 should be confirmed to this property. 
4 

5 
2. The water for irrigation for this property comes from Spring Creek. We 

6 have a situation in this case where NO ONE who irrigates from Spring Creek 

7 responded to the U.S. Y. Ahtanum case. Why is that? Were these documents properly 

8 served or was it simply common knowledge that Spring Creek was an independent 
9 

water source, fed primarily by the return flow of waters from the Congdon Canal 
10 
11 (Yakima Valley Canal) that was designed by Edward Bannister in 1894 for use by 

12 Congdon properties and other upper valley land owners. Spring Creek should not be 

13 considered a part of Ahtanum Creek and this water. I respectfully submit that the 
14 

Spring Creek lands were not included because they obviously don't irrigate from 
15 
16 Ahtanum Creek. 

17 3. Attached to this Exception as Exhibit "A" and incorporated by this 

18 reference is a true and accurate copy ofa chain of title that I had done with respect to 

19 my property. The U.S. Y. Ahtanum case was started in 1947. At that time, the owners 
20 
21 of the property I currently own were W.C. Cope and Inez Cope. (Item 19 on Exhibit 

22 "A"). W.C. Cope and Inez Cope were not named as defendants in the U.S. Y. 

23 Ahtanum case. I suspect that the reason that they were not named as defendants was 

24 that they irrigated the land from Spring Creek and not Ahtanum Creek. Our 
25 
26 predecessor was not a party to the U.S. Y. Ahtanum case with respect to the land I now 

27 own. I should be granted a senior water right. 

28 4. It was not until 1964 that the Court rendered its final decision in the 

29 Ahtanum II opinion. From 1947, when the action was instituted through the Court's 
30 
31 final opinion in 1964, the ownership of the property that I currently own changed at 

32 least five times: (1951) Frank Miller and Bertha Miller; (1959) Ralph Miller and Ivy 

33 Miller; (1962) Donald Herber and H. Robert Herber; (1964) H. J. Sieber. There is 

34 no evidence that any of these parties were substituted as a party into the U.S. Y. 

35 
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1 Ahtanum case as parties with respect to the land that I now currently own. Thus, the 

2 U.S. v. Ahtanum case has no application to my claim. 
3 
4 

5. I also agree with and incorporate the arguments of other parties that the 

5 U.s. v. Ahtanum case was not an adjudication of water rights and should not be given 

6 that effect, even if were to apply to my claim. 

7 6. I also take exception to the court's reversal of its previous decision to 

8 award a "junior right" to use the water for the reasons set forth by those others taking 
9 

10 exception to this ruling and the rationale of the Court previously expressed. 

II 

12 

13 

14 
15 

16 
17 
18 

19 

20 
21 

22 

23 

24 

25 

26 
27 
28 

29 
30 

31 

32 

33 
34 

35 

DATED this ~ day ofJune, 2008. 

f)~~ 
Donald P. Brule 
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CERTIFICATE OF SERVICE 

2 
3 

I hereby certify that on the 27 th day of June, 2008 that I caused to be served, 

4 via U.S. Mail, postage prepaid, a copy of the foregoing document to: 

5 
6 Ms. Sharonne O'Shea 
7 Mr. Alan Reichman 

Ms. Barbara Markham 
8 Washington State Office of the Attorney General 
9 Ecology Division 

10 P.O. Box 40117 
11 Olympia, W A 98504-0117 

12 Jeffrey S. Schuster 
13 Yakama Nation 
14 Office of Legal Counsel 
15 P.O. Box 31197 
16 Seattle, W A 98103 

17 Charles Shockey 
18 US Dept of JusticelNatural Resources 
19 501 - I Street, Suite 90700 
20 Sacramento, CA 95814 

21 
Patrick Barry 

22 Indian Resources Section 
23 Environmental & Natural Resources Div. 
24 U.S. Department of Justice 
25 P.O. Box 44378 
26 Washington, DC 20026-4378 

27 James E. Davis 
28 Talbott, Simpson & Davis, P.S. 
29 P.O. Box 590 
30 Yakima, WA 98907 

31 

32 

33 
34 

35 

DATED thi~day of June, 2008. 
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CHAIN OF TITLE GUARANTEE FORNI A 

SCHEDULE A 

Rate Cod. Slate City Property Type 
None 48 077 10 
Offic. File Number Policy Number 0Il110 of Policy Amount of lnsurmce Premium 
000S4S38 7203078 1132 Marth 21, 2002 at $1,000.00 $138.00 

8:00 Lm. 

The assurances referred to on the face page are: 

That, according to those public records which, onder the recording laws, impart constructive notice of matters relating 
to the interest, if any, which was conveyed to: 

DONALD P. BRULE and SYLVIA M. BRULE, husband and wife 

pursuant to a Statutory Warranty Deed in and to the land described as follows: 

Lot 1 of Short Plllt, recorded under Auditor's File Number 7019579, records of Yakima County, Washington. 

Situated in Yakima County, State of Washington. 

Only the following matters appear is such records subsequent to August 7, 1997. 

1. Patent, 
GRANTOR: United States of America 
GRANTEE: Charles Schano 
RECORDED: May 13, 1875 
VOLUME: A 
PAGE: 199 

2. Deed, 
GRANTOR: Charles Schano 
GRANTEE: Mathias 
RECORDED: November 2, 1885 
VOLUME:D 
PAGE: 300 

3. Deed, 
GRANTOR: Mathias 
GRANTEE: Emma Schano 
RECORDED: October 23, 1886 
VOLUME:E 
PAGE: 306 

Chain olnde Guarantee Form A Pagel 
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SCHEDULE A (Continued) 

File Number: 00054538 Policy Number: 7203078 1132 

4. Deed, 
GRANTOR: Emma Schano 
GRANTEE: Emma Barthoff 
RECORDED: April 9, 1887 
VOLUME:F 
PAGE: 114 

s. Deed, 
GRANTOR: Thomas Harris 
GRANTEE: Joseph Barthaff, Sr. 
RECORDED: December 17, 1888 
VOLUME:H 
PAGE: 277 

6. Deed, 
GRANTOR: Emma Barthaff 
GRANTEE: Joseph Barthoff 
RECORDED: :March 9, 1889 
VOLUME:! 
PAGE: 120 

7. Deed, 
GRANTOR: Joseph Barthoff 
GRANTEE: Martha Barthoff 
RECORDED: May 1, 1889 
VOLUME:! 
PAGE: 449 

8. Deed, 
GRANTOR: Matt Barthoff 
GRANTEE: H. L. Tucker 
RECORDED: November 18, 1891 
VOLUME:N 
PAGE: 304 

9. Deed, 
GRANTOR: Dan R. Fish 
GRANTEE: H. L. Tucker 
RECORDED: September 11, 1900 
VOLUME: 4 
PAGE: 198 

10. Deed, 
GRANTOR: H. L. Tucker 
GRANTEE:C. Vf.Carter 
RECORDED: October 17, 1900 
VOLUME: 6 
PAGE: 127 

Chain of Title Guarantee Form A Page :z 
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File Number: 00054538 

11. Contract, 
GRANTOR: C. W. Carter 
GRANTEE:D.L.&wa~ 
RECORDED: April 11, 1906 
VOLUME: 43 
PAGE: 163 

12. Deed, 
GRANTOR: George H. Fresh 
GRANTEE: C. W. Gould 
RECORDED: October 8, 1909 
VOLUME: 94 
AUDITOR'S FILE #: 36053 

13. Deed, 
GRANTOR: C. W. Gould 
GRANTEE: Lizzie Thresh 
RECORDED: October 8, 1909 
VOLUME: 94 
AUDITOR'S FILE #: 36054 

14. Deed, 
GRANTOR: C. W. Carter 
GRANTEE: Lizzie Thresh 
RECORDED: June 7, 1910 
VOLUME: 104 
AUDITOR'S FILE #: 48643 

13. Deed, 
GRANTOR: Lizzie Thresh 
GRANTEE: Gertrude Botzer 
RECORDED: JUly 16, 1919 
VOLUME: 187 
AUDITOR'S FILE #: 162093 

16. Deed, 
GRANTOR: Gertrude Botzer 
GRANTEE: D. L. Savage 
RECORDED: August 1, 1919 
VOLUME: i89 
AUDITOR'S FILE #: 161657 

17. Contract, 
GRANTOR: James Harvey 
GRANTEE: D. L. Savage 
RECORDED: April 6, 1926 
VOLUME: 248 
AUDITOR'S FILE #: 381009 

Chaln of Title Guarantee Form A 

SCHEDULE A (Continued) 

Policy Number: 7203078 1132 
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SCHEDULE A (Continued) 

File Number: 00054538 

18. Deed, 
GRANTOR: David Savage 
GRANTEE: Lester E. Savage 
RECORDED: May 14, 1928 
VOLUME: 266 

. AUDITOR'S FILE #: 456215 

19. Comract. 
GRANTOR: Mazy Humbert 
GRANTEE: W. C. Cope and Inez Cope 
RECORDED: December 15, 1930 
YOLUME:287 
AUDITOR'S FILE #: 555365 

20. Deed, 
GRANTOR: Sheriff Yakima Co. 
GRANTEE: Mary Humbert 
RECORDED: February 25, 1932 
VOLUME: 296 
AUDITOR'S FILE #: 594152 

21. Deed, 
GRANTOR: Mary Humbert 
GRANTEE: W. C. Cope and Inez Cope 
RECORDED: March. 25, 1933 
VOLUME: 302 
AUDITOR'S FILE #: 621364 

22. Deed, 
GRANI'OR: Marjorie Edgerly 
"GRANI'EE: Frank Miller and Bertha Miller 
RECORDED: February 12, 1951 
VOLUME: 494 
AUDITOR'S FILE #: 1353713 

23. Deed. 
GRANTOR: Frank Miller and Bertha Miller 
GRANTEE: Ralph Miller and Ivy Miller 
RECORDED: December 16, 1959 
YOLUME:601 
AUDITOR'S FILE #: 1802719 

24. Contract, 
GRANTOR: Ralph Miller and Ivy Miller 
GRANTEE: Donald Herber and H. Robert Herber 
RECORDED: Imiuary 15, 1962 
YOLUME:623 
AUDITOR'S mE it. 1891740 

Chain of Title Guarantee Form A 

Policy Number: 7203078 1132 
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SCHEDULE A (Continued) 

File Nwnber: 00054538 

25. Seller's Assignment of Contract and Deed, 
GRANTOR: Ralph Miller and Ivy Miller 
GRANTEE: Peoples National Bank 
RECORDED: January 15, 1962 
VOLUME: 623 
AUDITOR'S FILE #: 1891741 

26. Deed, 
GRANTOR: Robert Herber and Donald Herl!er 
GRANTEE: H. 1. Sieber 
RECORDED: March 11, 1964 
VOLUME: 649 
AUDITOR'S FILE #: 1986600 

27. Deed, 
GRAi'ITOR: Peoples National Bank 
GRANTEE: Robert Herber and Donald Herber 
RECORDED: March 11, 1964 
VOLUME: 649 
AUDITOR'S FILE 1#: 1986601 

28. Deed, 
GRANTOR: H. 1. Sieber 
GRANTEE: Bank of Yakima 
RECORDED: April 22, 1971 
VOLUME: 798 
AUDITOR'S FILE #: 2247827 

29. Deed, 
GRANTOR: BankofYrudma 
GRANTEE: H. 1. Sieber 
RECORDED: February 22, 1977 
VOLUME: 999 
AUDITOR'S mE If.: 2451425 

30. Deed, 
GRANTOR: H. J. Sieber 
GRANTEE: Robert Pulse and Phyllis Pulse 
RECORDED: November 18,1982 
AUDITOR'S FILE If.: 2661539 

31. Deed, 
GRANTOR: Robert Pulse and Phyllis Pulse 
GRANTEE: Donald Brule and Sylvia Brule 
RECORDED: August 7,1997 
AUDITOR'S FILE If.: 7021035 

Chain of Title Guarantee Form A 

Policy Number: 7203078 1132 
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SCHEDULE A (Continued) 

File Number: 00054538 Policy Number: 7203078 1132 

This Guarantee does not cover: 

1. Taxes, assessments and matteIS related thereto. 

2. Instruments, proceedings or other matters which do not spec:ific::ally describe said land. 

FIDELITY TITLE COMPANY agent for 
CHICAGO TITLE INSURANCE COMPANY 

jbf03-22.Q2 

Chain of TItle Guarantee Form A Page 6 
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mef' 

1N 'mB DISTRICT COOR'l' OF $E UJ!1ITEi) srAnS 
]!'OR· 'rHE EASTERN DISTRICT 011' W.t.SIIING'l'ON • FILED IN THIt . 

Southern . DlVISI'OJ , tr. & DlST.RTCT conRT 
......... ~at. <1f W""."IIl<lll, 

tnllI'mu ST.A.~, OF. JlNERICA., ) 
) 

Pet11;10ner, ) 
) 

NO. 312 v. ) , 
~htanum Irrigation Oistrir.t, a corp. et.)Dl. 

) 
) 

ilefendail ts. ) 

.lU!'FIDA.VIT OF s:mvICE 

srATE (lJi' vtl.BHINQI'ON ) 
Iss 

COUlfl'Y OJ!' ~ ) 

EJ.wxn L. Daniel , being first 
duly swo;t'n, Olt' oe.th deposes and eays: That affiant :1;11 and at 
all t:!mes hare1Il111'tEir Illell.t1aned ,W8S 8 duly quaW1ed Deput,: 
United States,Marsha'! iii the Ealltern 'Distriot of \lIi1shingtan, a 
oitizen of the United states of Alller,ioe, over 21 yeare of age, 
competent to be a witness in the above entitled aotion-and not 
8 party thereto. 

That affiant served the ~OIIDdCSUmmanfi!fWilIt 
above entitledl~otion upon each of the following named defend­
ants upon the date and at the pleae hereinafter lIet forth opp­
osits thsir respective ~es by delivering to eaoh of th~ 
personally a true DOPY of said Hatt:aacmcl. Summons;& Complaint 

Defendant Date of Service 

',.. Caeeade Lumbnr Co ~ " corp. Ii]{ 
, •. :S8l'Ving Stp./(hen ~loser, th.e ':'eoreta17. 
:.'Simonne F. "'auve, andow 
'~¥dre Van Eaton. 8 spinster, 

.! lIasel iJewa.rd . 
kude L. Losey 
Rose A. ~ DeJ'lllOllaz 
Bernice E. Epperson 
1Iwl'll l'. Alexander 

Tolette M. Herberger 
Ethel M. Cook 
Uninn vi1 COIJI.pMy of California. a corp. 
bY' serving J.b. dar low, ths Uiut. J.lgr. 
H.A. Riohmond 
II.C. lletloff 
:'!aggie n8.k:in 

Jemice Koll:man 
I:enneth Eo. iJracy 
Euaene S. Loop 
l.ay Borton 
lIarry 1>.. Holtzinger 
Fay Schreiner 
stanley E. Cox 

,rade Langell 
!:sther Langell 

!!ar '~13ica 
Lai. JWca' 
,rohn C. ::Ichreiller 

lJJ-?7-49 
10-27-49 
10-27-49, 
10-27-1.9 
10-27-49 
10-27-49 
10-27-49 
10-27-49 
10-27-49 
10-27-49 

10-27-49 
10-27-1.9 
10-27-49 
lO-27-49 
JJJ-27-49 
10-27-49 
10-27-49 

10-29-49 
10-29-ls.9 
lfJ-29-49 
10-29-49 
10-29-49 
1.O'-?,9-1.9 
JiJ-2')-1.9 
10-29-49 
10-29-h9 

Place of. Servioe 

Yaldma. ~/ash. , 
1/ /I 307 }I. 8th. 
II 'I 601 S. 3rd. 

606 S. 2nd. Yaldmat 1216 s. Broadway, aJd.ma. 
902 S. 4th. Yaldnra 
'704 S. 4t.h. Ave. Yakima 
311 W; ~pruae Yaldma. 
1D2 S. 6th. Ava. Yakima I 

3~ Crescent, YaldJIIB 

102 tl. l'orth, YaldJoa 
609 S. 15th. Ave. Y~kima 
410 S. '16th. Ave. Yaldma 

911.· 19th. Ave S. Takima 
61.3 S. 17th. Ave. Yakima . 
2 mi. sw Yakima 
2 rd. 8W Yakima 
222 S. 24th Ave. Yakima 
418 S. 25th. Ave. !a'1dJ1Ia 
1 mile S. Yak:iJM 
2 miles S. Ia!d.ma 
3 m.B. Yakima 

.1 II 

4 .r.tI.. S. Ial'.ir4a. 
II It 

2 mi. sw Yaldma 

'IItJ E'~. "171 
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Faee ttl 

mef 

That affiant served the~ SuJmnons\go~~~~ve 
entitled aotion upon each of the following named "defendants,' per­
sonally, by leaving '!for 'F.<fl!: o:C'¥!,gh defendants a truE! copy of . 
sc.id Jmn~~ i,ummons'at'~d-"~'''her usual place of abode with a 
persOll of suitable age and discretion then :resident therein, the 
defendants- so eerved being then absent therefrom. That each of 
the dafandlmts so served" was at the tims at sUoh serville a resi­
dent at the State of Washington. That .the date /i!D.d place at each 
of such aarviaoB and the ~aDj13 of.tpe, peraon with whom Ii true oOPY 
of the :ND!im~Dd summons .'Wttf'-'llW'l~ hereinafter set torth oppoai te 
the neme of each defendant ao served. 

l Defendant 

II,. B. Jones 
· . • A. Seward 
· ~arold T. Armstrong 
· • J. lJeymonaz 
~. H. Epperson -i.e. Cope 
f,pal Alexander 
~oseph C. Herberger 
iCloyd L. Cook 
~erald E. Thompson 
Ii 
.!ilHazel H. 'l)iornpson 
]Harry J.Herring 
.gVyonne A. Herring 
~Da ;!akin -
,sl"r • ~ KolY.man iJ ean Y. Loop 

Date of Servic e 

10-27-1.9 
10-27:-49 
10-27-49 
JJ)-27-49 

- 10-27-h9 
10-27-49 

10-27-/19 
lO-27-M 
10'-27-49 
10-27-49 

lO-27-h9 
10-27...L,·9 
10-27-119 
10-27-49 
10-27-49 
10-27-49 

{i'l'heodore R. Reich, a bachelor 10-29-49 
it(now a married lIian) 
<ila.s. Borton 
. irrs. ,Iilliam F. Morgan 
· Z.S. Valli'lIlje 
~Leroy fichreiner' 
:nrene Cox . 

:/..1. 

10-29-49 
10-29-49 
10-?9-a9 
1O-29":'!~9 
1O-29-h9 

Place of Serviae Left With 

lJ ion Gap . !Usie Jonoe. iUfe. 
686 8.2nd. YakiIaa. Hazel Seward,dwife 
111 N .hth. YaldJ!la Genevieve ArJI!Btrong, wire 
902 S. I~th. Ave •. Y.ak:l.ma, l1.oae A. "'eyJiJ.onaz, wife 
701. §. I.thl AveJ. .:: Bernice E. Epcereon, wite. 
306 OJ. lOtn. Ave. Uose liope, w:u:e 
311 fl. Spru.ce .. Gwyn F. Alsxander. wi.f~ 
1028 a.l3th. Ave." To1etta lierberger, wife 
303 Crescent ~thel M. Co~k. wife 
108 N." 3rd.. Ave Cecil Shelton,brdtther-in­

613 5. 20th. Ave. 
U 

9111 S. 19th. Ave. 
613' S. 17th. Ave. 
2 mi.Bll Yi1dma 

3005 n •. Chestnut 

.. 
" 

" .. 

.. 

law • 
Cecil :3helton, brother 
Gladye Herrlng, daughter 
• II II 

I.laggie ':Jtkin. w:U:e 
Berrd,ce Kolkman. wife 
Eugene B. ~ Loop. 
huaband •. " 
Elsie ~eich, wife • 

222 S: 24th. Ave. II lJay Borton, wife. 
1112 3. 19th. Avo. If· William F. I(organ, husband 
1416 s. If,th. .. Louise Velikanje, wife 
1 mi. S. Yakima Fay Schreiner,. wife 

2 :£:sz , ~ .. -=- ..en !~n;a; c E?hCoX, husband 

Deputy Un}{'ed states Marshal for e . 
Eastern Distriot of washington 

1· 

-2-

ted States District 
istrict of Washington 
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UNITED ST~ DIsrRICTdOURT 
FOR 'ImJ EA.STERN DIfffRICT OJ!' WASHIlm:'ON 

BOU'l'BBml DlvmmN 

UNITlID STATES OF AMlj:RIOA, 

Plaintiff, 

v,. 

.llRrANUM IRRmATION DIBl'RICT, 
a oorporat'1on, et al •• 

Defendanta-. 

) 
) 
) 
) .-
J 
) 
) 
) 
I 
) 

No. 312 

ORDER TO DROP .AND lNCIlJDE 
ADDITIONAL PARTIllS IEl!'ENDJlNT 

~ ~ ine: on before the Court for heari,ng this .l!!:!.:!..day of ~ . ~ 
~ . 1949, the Court being fully advised in 1;/1e prem1!3eB. hav­

ill8 read. the motion of Harvey Eriokson, United States Attorney, alld it appearing 

to the aatisfaotion of the Oourt that the following defendants are either deoeased 

" ' 
'or no l.onger have any " interest in the lands involved in this suit and therefore 

should be dropped from the rolls of parties defendant hereinl 

, CLASS I. --.--
.illstat a of Oharles l'. Allan. 
JJ:state of Sarsh J. Benkerd 
Gertrude A. :Besanoon 
Albert E. BLair and Zoa G. Blair 
Oharl.es Bee and Barbara Boez 
Oharl.es Boozand Barbara Booz ' 
Mrs. Oeoil Bozett . 
Chari1e Buttler and Georgia :Mae, Buttl at' , 

W1;Ll.iam Oarpenter and Minnie OarpEll tell' 
Oharles T. Chamb ers 
Gert:rude Olark and Emery Clark 
Olasen Fruit and Cold storage OoJllpally, a partnership 
Irven Oolli1lgs and Marie Collings 
V1n.oe Oollings 
John B. Cowdrey and lMna L. Oowdrey, brother and sister 
G. H. Cox and Elizabeth Cox 
L. H. Orooker and ,Marie Crooker 
l'urdy B. Croane 
Bertha O. Draper 
Oharles Druse, a widower 
NetUe G. Jl'aldn 
lI'rank Egl1n and Lulu ». Eglin 
Joe l!lssert and Eva Essert 
Dimiel Fauth 
lI'railk ll'raziar, a baoheior 
Joseph Gabrinski and Florance Gabrinski 
orpha Oharet 
OUrtiss R. Gilbert aud Anne S. Gilbert 
Elon J. Gilbert and John S. Gilbert ' 
Jack Goff 
Reinhert Gohl 

-l-

'~I!DIHTHa 
~ So . DISTRICT COURT 

lfht.rn DI~ of WasblustOll 

DC") 141949 

.:"'~zs.a. Cla;k 

;;z:;".:A-{k J~ 

.nu 
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4 

.. 6 

l 6 
• 
t 7 

J 8 
~ 

~ 9 

I 10 
~ II • 

I 12 
3 13 ~ 
~ 

~ 14 
! 

15 j 
e 16 I , 17 
i 

18 • t 19 

t 20 

21 

;-:122 
rf!. 
-'123 

24 

25 

26 

27 

28 

29 

:SO 

31 

32 

E. Dal e Gordon arid Ani ta A. Gordon 
JOe Grabinski and FlQrence Grabinski 
If. I. GrahaJll and Edna.M. Graham. 
Emma O. Grissom 

. R. A. Gruhn and Carrie G:ruhn 
ICenneth Hainea and Ida Haines 
Dorothy HammEll' and George Hs.mner 
li'rancea S. Hansen 
J"aok O. Iiansen, a· bachelor . 
WeBl.q H. Hansen aJld Clara G. Ba.nsen 
Vernon A. Harrison and Robina W. Harrison 
William Hause and llmma. Hause 
noranoe· Hal1pt . 
Walter T. Hill and Elizabeth "M. Hill 
Ray J"ohns an , a bachelor . 
1tll.wood KalIner and ]£tta Kalmer 
Bernhardt Kempf and Lydia Kempf 
Estelle Lansing 
John H. Lapp and Erom.a -Lapp 
Russel W. Larson 
Myrtle Leitoh 
L. E. Loker -
Agnes Lusby· 
Dennis LIlaby 

. J.W. Lusby 
WilHam Henry Lusby_ 
Andrew Maier and Marie Ma1 er 
I. B. Mayfl:eld and Ethel L. Mayfield 
George 0 .. Mayfield, a baohelor 
Frank May1'1eld and Norma May1'1eld 
Al1ce G. Meek:er -
Harry 0. lIoff'ett and Laurett M. Mlttett 
Alv1e ltlndor and Olga Jilndar 
lIIarl ThODllls Morton and Lorie Gaan lIorton 
lMrui.. Munson . 
Jnmond· M. Vurley and Nelf1e S. IIklrley 
Ralph N. Nowery, a bachelor 
lIaude Pasohke-
nOyd L. Pasohke 
Arlyn D. Paschke 
lIonal1'l G. Paschke 
O. D. W1rt. guardian of Donald O. Pasohke 
B. F. Payton and lfaud1e Payton 
MUton L. Pier 
Ralph Ray, a single man 
lterl E. Remiok and Annie 1[. Remiok 
Marcus A. Rettig Wld Hazel Rettig 
John J'. Reynolds 
Jdi til Riel1wine 
loIary R1emens 
~ester Robal and Angela Mary Robel 
Harley D~ Robarts and MaTme Roberts 
Ard1l1a G. Robinson 
irVin H. Rosenkl.'anzand Margaret E. Rosenkranz 
.M.am Schleeht, a widower 
Bertha Schneider, a widow 
J. W; Schrader 
Lest~ Frederick Sohrader 
J. G. SChwarder 
ABa W. Schwartze 
Henry Schwartz 
.Twnes R. Searles and wire 

-2-
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13 I 

I 
I 14 
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15 i 
! 16 I , 

17 ! 
I 

18 I 

I L 19 

t 20 

21. 

;:-'122 
~~a. 
·.s!23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Paul A. ShUlVer anel Agatha S. Shawver 
Bavid F. Sm.ith and Elizabeth V. Smith 
DuaD.. fImi th 
GrOver O. Sterling and Muriel Sterling 
Wal tar N. Steward and wite 
FloBsie M. Still 
Hattie 11. Tqlor, a widalr 
L. W. Taylor . 
Oharles S. Tyler, Administrator of estate of FrlUlk Leroy Roberts 
Olyde· Wallaoe and Abigail Wallaoe 
Gel!lrge T. Ward and llaude Ward 
W. O. Warran and Letthe Warren _ 
Jimerson E. Water. 
Lowell E. Webber and Minnie B. Webber 
Cha.rles·T. Webber- and Gla.ra N. 'Webber 
Stanley L. Withers and Ellen V.Withers 
Lillian Woodaook. exeoutrix of estate of Marion F. Woodoook 
Maggie Worrell 
Thomas Worrall 

OLASS II 

Gilbart, Ino.,. 
Riohey and Gllbert Company, a oorporation 
John Reese, James J. Wiley, Roy Nioklos, George Ward. Floyd .Willard, W. R. 
Hs.upt, Lou Palmer, ·as Trustees of the Wiley Oity Reoreational Olub 
Yalcma. Suburban Orohard Oompany, a oorpore:tion .. 
Allied BuildiDg Oredits, Ino., 
Spokane Breweries, Ina., 

OLASS III 

Joseph Ba.Ic 
Byron' B. Borton 
Byron S. Borton 
John Riohard BOMon 
Anna. Bradley 
Oaso.ada Independent Loan Oanpany 
stanley E. Oox and Lillian Oox 
Wada Langell 
JamelJ F. Morton a.nd Edna. '1'; Morton 
Leroy J .Sohreiner 
S. H. Sohreiner 
Roy lIl. West and Mary lilt West 
Yakima Investment Oorporation 

That the following persons are suooessors in interest to the rights of 

the a.bove named defendants in the above oaptioned oase and should be inoluded as 

parties defendant I 

Gwyn F. Allixander and Opal Alexander 
,IUnlcnown heirs of S. W. Alford 

Wa.lter W. Allen and :May H. Allen 
A. V. Anderson 
Bert V. Anderson 
Stanley E. Anderson and Muriel E. Anderson 
Karold T. Armstrong and Edward B. Armstrong 

11'. II. Gil'fUMNol .. 1111.' .... OI'TICC l8-a:s:ul-l 

-3-
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4 

6 

6 

7 

8 

9 

10 

11 

12 

1~ 

14 

15 

16 

17 

! 18 

! 19 f, 

t 20 

21 

:::':22 

24 

25 

26 

27 

28 

29 

30 

31 

32 

I1iUI1.am B. Annlltrong 
Gewge H. Ashbaugh and lIary ABhb.augh 
Geoil B •. Aston and Ori8 G. Aston 

."Elizabeth Aumiller, exeoutrix at iile estate at W. J. Aumiller, deoeased 
IAlioe L. Austin 
Ra.y E. Baboook arid Giadys O. Babcock 

. Joseph D. Bak and .A:onie ·Ba.k 
'rhoma.s 'Bates and Beulah Bates . 

. Thoma.s E. Bates and Beulah A. Bates 
Fred·Batt and June Marie Batt 
R. H. Ba.Yly and Violet Ba.y1y 
n..lph E. Bland and Wanema. Bland 
Rollah G. B11s8 and Anna. P. Bliss 

{Oharles·Boa.z. a. baohelor 
Hildegard Boehler . 
James G. Bogle and Florenoe B. Bogle 
James A. Bowers and Dorothy M. Bowers 
W. W. Boyd and Bardena Boyd . 
Kenneth B. Bracy 
Harold D. Brlnkley.and Nonna. Nell Brinkley 
Barry Brcmkb.orst and Lillian Bronkliorst 
Joseph P. Brmnbaugh and Belan. F. Brumbaugh 

IC. G. Burlker. and Anna Luella. B1,II1ker 
Leland B. Oampbell. Jr •• and Betty Jean Oampbell 
Wilbur G. Campbell and Jeannette II. Campbell 

,Berberi O. Oarlson.and Dorothy :M. Carlson 
, Herman Catroli and Franoes Catron . 
,fAndtlew Chong and Clara' J. Chong 
Sadi. P •. Oollings, Administratrix of estate ot Vinoe Collings 
Oloyd L·. Oook and Ethel M. Oook: . 
W. O. Oope 
PuJody .B.· Oro'ano aDd. Benna. Oroano 
ll. G. Da.vid and Evelyn Fern David 
Lena Davis. 8. widow 
Robart J; Day and Doris J;lay 
H. C. Detloff. 
F. J. Deymonal and Rose A. Deymona.1 
Olaude Eokland aDd Ida Jane Eokland 
J. Ii. Epperson and Bernioe B~ Epperson 
Eva. Enert. a. widCiIW 
Arthur Bstea and Juanita. Istllll 
Ernest W. Isters and Helen B. Eates 
Fhillip Fauth. a.a guardian at estate of Filipena Fauth 
John Finley and Olara Finley 
D. W. Frame and Helen Frame 
Frank Frazier and Bonnie Frazier 
Murney Frenoh '. 
Sylvester . Fuohs and Gra.oe Fuchs 
A. L. J'ullbright and Georgia. Fullbright 
Alonlo T. Fulton and Damsel Fulton 
Thurston Lew1s Gardner and Elvera Rose Gardner 
W. I. Garrison 
Ha.rv.ey Gharet aDd Orpha Gharat 
Anne B. Gilbert. exeoutrix of estate of Curtiss R. Gilbert 
Frank Glaspe7 and Jane Doe Glaspe7 
Stewart If. Glenn and Grace M. GIIlll%1 
~Lorena. Marguerite Gordon Gohl 
Robert Roy Goldmnith and Bessie L. Goldsmith 
Stella Goldsmith 

JAlden Frederiok Gordon 
Kenneth Willian Gordon 
William E. Gordon. A widower 
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1 

2 

Jennie H. -Gullland 
Ilargued ta L. ltUkett 
George' x-.er- and Dorothy 1I8IIIII8l' 
01a!l'8 G. RanlaD 

3 . J. C. Ransen 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
1 

! :~ 
l 18 

t 19 

t 20 

21. 

~'!22 

25 

26 

28 

Jaok O. Bansen and Jfarjorie HanSaD 
Robe" J. Han .. s 
,Iamie:'2l Rap.1 and Ida Haynel . 

"Harold B. Ralen and Ir8l!le RaMll 
!hamas x,.- and. Alta Rasen 
Joseph O. Herberger and fol8tta K. Herberger 

1\108 Herke md Role Harke 
lIan7 J. Harring and Vy_e A. lIerr1Dg 
.... i-e1rII L. HarrOD aDd 1&oda E. Ra2'1'OD 
R. A. -lie.. and U1ldred A. Reas­
Charle. I. Hewitt, a w.\.dnar 
JIartin H1Bderlie, a w1401'1er 
Albert1Da lI1D.n. a 1fidow 
Robart O. Hootor and lIela A. Hootor 
Barry X. Hol:liliDger 
Ems'll Hubar and Jf1Da Huber 
Alfred Hughes and l!'loreno'e Hughe. 
B11'OD B~ Hugill and Deloris J •. Huglll 
Roland L. Hunter and Loube Hunter 
O~ Jagger ailcl Irae Jagger 
Oharlq ,. Jel:lkin •. and Bernioe JlIIldns 
O. e. J_a • . 
lIerberll Jones and Wilma Jemas 
TftTlI' H. 'J_as anel ~ F. JODel 
O •. B. Judcl and lfana Judd: 
RD11'i1~ ~ .u- 11102: 
Vlotor -G. lCohls and 'Violet K .. Xohle 
Fred. J •. ICollaaan and Bamlce Xolkman 
1rank:. L. Xonop and Durine lConop 
AucUt ltraill1ch and .Am!.~ Kremlich 
1fAcla Langell . 
Walter 11'. Lat= and Pauline 11. 'Laton 
lIaI8r '. Lee' 
J~ Linigar and kma S. Liniger 
'lola B. L:l..vingatOD -
Jug811.e S. Loop and J aan M. Loop_ 
A. 11'. Losey' and Jlaude L. Loa87 
Jfa.rt1D Lowery_ and· Bmma L""ery 
R. L. JleDougall and Ver.a lIoDougall 
RonaU L. MoDpugaU, Jr •• lind Mary O. McDougall 
Barb )fens.lol1: .and Syl:ri.a Mon'sI10k: 
James 11'. JIar-ahall &lid Adel,ne Jlarshall 
Fra:ak: Jla7fi,eld and. Karma k7f1eld 
lIary Phoeb_ lIqt1eld. a widow 
1I'1111811t Kayar and nah lIqar 
~ph A. lI111er . 
Jldrlay Mondor and ladine Kondor 

lVarm.e liondOl' and Dorothy Kondor 
Ohr1atian_ 11.... and: Ii'ama 11 .... 
Charley G. Omdorti' and Delia Hazel Orndorff 

29 . LlD1d;ll. Paige and K1Da B. Paige 
D. r. Pankey. a single man 

30 

31 

32 

David 11. Pattison and Jfa.rgaret Pattison 
)(audie L. Payton, admiDis-tratrix of estate o£ B. ". Payton 
Bessie P1er, aclm1nbtratrix ot asta'be of Milton L. Pier 
J. R. Plttmalm II1d Ruth B. Pit1ma.nn 
1J1111aa B. Quinn md Gla~s O. Quinn 
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.,;23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

Franois A. :Ray and AnnaM. Ray 
Ralph Ray an4 Jane Doe Ray 
Wa111e1:' S. Beale. and i'1:'anOeB Reames 
'1!heodOloe ,R.Reioh, a baohelor 
DonaJ;d Rennie and Lorena. L. Rennie 
;0:. A. Riohmond ' ' 

.JR. F. Riobmond and wife 
joel Richwine' and J!ldi th Riohwine 
~ Willi.m RiedliDgsr 
Catherine Ri_s ." 
Walter C. Roberts a.nd Selma Roberts 
1I"al ter J. RobinsOll. Jr., end Kathryn E. Robinson 
Fred, Robison., and JIlldrBJi Robi_:. -
Leste1:' E~ R"Y and Harriett E. Roy 
L. R. Banford and Ruby M. Banford 
Sim01ll1. 11'. Sauve, a widow 
James William Sohrader and Mollie Sohrader 
Cheater D. Sohwartze'and Ruth Ball~eouilorB of estate of Asa W. B~hwartze 
O. At Seward and Hazel Saward 
John Shiley and J1ayme' Shiley , 
Willi.m 0. Simpson and Sylvia Moore Simpson 
IUizabeth V. Smith, a widow 
Pe4er Solem -and Clara Adele Solem 
J. B. Squire and Winifred Squira 
George St. llazoy and Bessie St. 1Ia.ry 
John St. Mary 
Hanry Steffan and Christina. Steffan 
Wi11i_, Steffan and Bather Steffan 
Barton Stevenson and Kathryne Stevonson 
I~ord.on It. Stswart and Marian F. Stewart 

,rvralter N. Stewart , 
'108s1e K. Still and Clifford L. Still 
Kurt Taberi imd Louise Taber-b 
Walter B. Tate and M' Rosemary Tate 
L1llian Woocleook. administratrix of e/itate at Hattie E. Taylor. 
L. W. Taylo1:' ' 
Geo1:'ge ll. Teague and Del:l.a Teague 
JOllllph ll. !home and Joye E. '1!hom.e 
Gerdd B. Thompson· and Hazel K. Thompson 
Charlie D. Tolbert and Mae Tolbert 
John Torson anil Geneva Torson 

JCharleB Traub and Dassie Traub 
Florenoe Tuoker 
E. B. V~likanje 
Claire Van Ea-bon, a spinster 
David Wakin and Maggie Waldn 
Jerald L., Walker and Luella M. Walker 
Arlean R. Warren 
T. B. Wa.yman and Juanita W~ 
Franklin A. Weed and Ruth E. Weed 
Albert P. Wegge and Dorothy Wegge 
Charles J. Wegg. 
Oeo11 R. Westoil and Dorothy A. Weston 
Hel;lry Wetzel and AI\na Wetzel 
I. L. Wh1 taker and Beatrioe Whitaker 
Hiram E. White and Dorothy Ruth White 
1Iartin Will and llagdalene Will 
William l!'. Willard and Eather Willard 
James A. 1'lI.nlcler, a bachelor 
~udolph Wi,ttmei!,r and Edna Wittmeier 
Btha. Renderson Woodcock, Ii. widow 
L. 0. Woolsey and Nora B. Woolsey 
!homas lIorNll and Alioe Worrell 

,ij4. P. Yoerger and Jewell G. Yoerger 

.. .. -.-... atl ~,"IMO 0,.,._ 1 .... ~l1'-' 
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14 

15 

16 

17 
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!',19 

r 20 

21 

24 

25 

26 

27 

28 

29 

30 

31 

32 

awe II, 

Ahtan_ Grange No. 362 
Ahtan_ Valley Sohool Distrio~ No. 127, a munioipal oorporation 
Robert J .. Day. Donald Wetzel. !ruBteeB of Don Barton Poat. 'rile Amerioan Legion 
Casoadli Lumber Company, a oorporation 
Federal Farm Martgage Corporation 
First Loan and Inveil'lwmt CompAny, a oorporation 
Jdhboox Ditoh Oompany. a oorporation 
Miocene PetrolllUll1 Oompany, aoorporation 
Nationill Publio Servioe Insuranoe Oompany 
Sea'htle. i'irn National Bank 
StaniJaiod Oil Oompany of Calii'ornia. a oorporation 
'fhe Oiily ot Yakima, Washington. a lIIlmioipal oorporation 
Uni9lL Oil' Company of Oalifornia 
YaIdma County 

OLASS III 

J. D. Bale and Annie Bale 
Joseph D. Bale and Annie Bak 
B. S. \Borton and !lay Borton 
Byron E. Borton and Leone H. Borton 
John Riohard Borton and Veda Borton 
J. R. lIoil1lon and Veda Bor-hon ' 
Sadie p. Oollings, Adminietratrix or the estate of Vinoe Colling. 
Vinoent Oollings 
W. C. Oope 
Stanley E. Cox and 'Irene Oox 
Walter Davis and Ilene E. Davis 
Fedet:al L."nd Bank; 
14. J. Freimuth. and Eva. J. Freimuth 
A. 'L. ru11bright 
Harry J_ioa and 10ie Jamaioa 
Rona.ld O. Kissling and Margaret Kissling 
Jtonald Kissling and Margaret Leuise Kiesling 

""qi'red A. J!n1gh't and Alioe Knight 
Heirs of Lorena Langell ' . ' 
Wade Langell and Esther Langell' 
W. J. Leggat. and Blanohe L. Leggate 

jllra., William F. Morgan 
Edna 'l. Morgan (formerly BdM. or. Morton) andFra.nk Korgan 
Earl 't. Morton ' 

vDavid Patterlon and Marb1e Patterson 
John O. Bohreiner and Emily Jane Sohreiner 
1,roy SOhreiner andi'q Sohreiner 
!lark Solireiner and Betty Sohreiner 
B. R. Sohreiner and Emma: D. Sohreiner 
Steve n. Sohreiner and Emma D. Sohrsiner 
R. B. Shewmaker' and Florenoe Shewmaker 
Louis J •. Vetsch and Beatrioe Vetsoh 
Mrs. Olyde Wallace 
Franklin A. Weed and Ruth E. Weed 

It is, by the Court, 

ORDERED, ADJUDGED AND DECREED that the above named defendan'bl! be droppe 

and that the above named euoo8ssors in interest to the rights of said defen~ 
be inoluded herein as plU'~ defendant / 

DAnlD' this L.!f:.. day of ...... u'-.A:C--'7'- / 

Presented by. 
I "']" 

I J .. ~ S2A./Y?3:v" Un ted 
UniteStat s Attorney ,~., ..... _ ...... .( ...... 11>--S3:11N 
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