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1. 'l'hc trial court crrcd wlicn it dc~licd ticli.~isc coir~isi~l's i~iotiosi to 

withdraw as Mr. Gon~iilez' attorrrcy. 

2. ?'he trial court erreci iii instructilig tircjiiry it 1r;ici to bc 

unal~irnous to answer "no" to tire special vcrci~ct 

3. The trial court erred in iiliposiiig e Iircarr~i cr~l~arrcci~rcl-it based 

on the answer to the special verdicf 

1. Where Mr. (;o~rzalcx' assauit o S  iici'cs~sc COLIIISL:~ tiiiriiig trial 

created a conflict of iritercst Sor ciiuiisc! ai-id I-csiiitcd i i i  ;I c<i i~i l?I~t( ;  

breakdowri of comcnunicatio~i hctwccn aitorne); ;iiiti cliciri. t i i t i  !iii; i ~ i i l i  

court err when it refused to allow couiisci to willhdmw'? 

2. Should the firearm csrhancci~~csit hascd or, spccia! vi:rdici be 

vacated because Lhe jury was incorrectly i~lstn~cicd i t  11ad to 1)c iirrai~imous 

to answer "no" to the special verdict? 

l'riberto (;os~zalc;. was colivictcd of lirsl dcg.rcc iri~irticr i i i  ilic 

shooting death of 13ziclucl licycs, 8 I f  0 2  I ; I I 1 24, 3 .  0 . i ' l ~c  

I i'lie repoil of proccedinys arc cotitaincd in ninc v(11~tiiics iahclctl I ilil-oi~gh 8 (pirscs 
nurnbcred co~isecutively) and Siipplcmcntal. IVor case ofrcfcrciicc, ihcy 14' i i I  hc i?:!i:si-cd 
to by their volume label, c.g. "8 R E '  " and "Si~ppIcii-~cn~;iI Rl' ." 



111formation\allc~ed the crirmc was comii?ittcd u-i~ilc ai-ii?ctI it11 LI fircarin 

and was therefore subject to an ivlcrcascd &penalty. ('1) 0 I 

Friction betw-een (;onzalci ailcl his attorney !itiolSo i3nntle ~ v a s  

evident tllroiighout tile trial. At the outset 13anda asitcd illat coui-tiiousc 

security be  present. 2 RP 160 162. (~oirzaicz was dissziiislictl \?-it]-I 

Randa's representation and asked scvcml t i n x i  li)r :I dili'crcirt ;iil.orncy_ 

saying he and 13anda "bumpcd ]?cads n-,ally tinrcs" airci tliat iic oilici-uisc 

cvould no1 gci a ihir trial. 2 It]' 252. 259; 3 I l l '  33 I .  :is4 3.58. 4li" 343: 4 

IiP 447--453. (;oilzalez' reactions to thc iiiicspcc~ccl tcs~iii.ioi?y oi'his 

Sriend David I,opcz, secured orlly aiicr br ing  l~clii  h i -  i?i)ssiblc ~o i i t c i i~p t  

and thcrl sul?ject to a material witness warrant, proml?tcil tlrc ti-it11 coiirt to 

warn Goniialez it had the power to physically resirair1 I i i i i i  i l'iiccc:;snry. 2 

' I n  pertinent part, tire I~iformatioii pmvidcs: 
"13y tliis liiibriiiation, the I'roscciiting Attoi-ncy acciiscs yoii oii:oiii11iiiii!ig tlic 

following crimc(s): 
Cou~il I l~ll<S'l' l l l : ~ ~ ~ l < l ~ l ~ :  MtJI<lII:!< l<('Lj/ LjA.:;?.0:30(l)(;l) i111iI 

9.94A.533(3) 
CIASS A FIII.ONY i i i c  iiiaxiiniiii? jicii;~Ity is l.iSc iinprisoi~i~ici;I a i idos  a 

$50.00000 fine 
On or ah0111 March 17, 2007, ill tlic Slalc (IS Wa!;I~iiigtc~ii, !vit!i pic~~icilitaicd 

intent to caiise the deatli of anotlicr pcrson; you shot i\/.iqiii.l i<(:ycs. t!icrci,y c;ii~i,iiig tire 
death of Cziqucl Reyes. 

I'urtliermore, when yoti committed the csinic. you (or an iicconiplici:~ ivci-c 
arnied with a firearm, and your pc~ialtywill he incrcascd. (I<(:&) 0.0/11\.5';:3(:3)) 

IFi~rthemore, if you have prcvioiisly bccii coiivictcd oii two ccpiimtc ciccasioiis or  
a "most serious offeiise", either in this slate or clscwliei-c, ilic ~ii;indntol-y ~)ciiaIt~~ liir tliis 
offense if life imprisonment without the possibility ofparolc. 

Those crimes are Arson I (ac.) . . .  " 
CP61.  



Followiiig Lopez' testimony, JcriniLkr Shas-12 tcstiiicii? (;onzalcz 

believed her testimony w-as damagirig to him. 6 I 2 3 .  S3cll)r.c ilic 

witness could be excused by dcfccnse counscl. (;oiv;llcz ili~-c\v waicr i n  

13aiida's klcc, a scuffle es~sucd in whicli thc coiiiiscl tirhic w;!s civcriuriicd, 

and i3arida pushcd his clieilt into tlic waii oi'ti1cju1.y box. (ioi>~,'i!c/  as 

eventually subdued by five sccul.iiy oi'iiccrs, anci suSi'c~.cd xiinor !;iciai 

i~ljiiries. 6 IiP 822W324; 7 Rt' 83 1 832; Cl' 4. 'I'lic coui-r cscirscc? tlic jury. 

and eiicicd the day's sessioii to allow tinic io considci- iiic i~cxi :;icp. 6 I<:) 

822-825. 

The court inquired the ncxt ilioriliiig. Cio:izaicz ~.cst;ircd iiint ihe 

. . .  
and his attorney hadn't had a good rclationship Sioiii tile iYb:i;!iinri?g and 

he'd tried to iirc Banda hut nobody listc~icd. 7 RI' 826 827, li;!tida 

rnoved to withdraw as Gonzalcz' attorney, indicaiirig that i i i  ligllt oi'thc 

assault and the way he felt, he couid no longer ci'l'cctivciy I . C ~ I - C S ~ I ~ I  

Gonzalez. 7 lil) 827828 .  Baiida cnipliasizcd lie could noi zciiloiisiy 

defend C?onzalez because there was a total lack ofcoiiimiii~icaiion. 7 RP 

3 Ms. Sharp was listed as a wilncss for llic Statc. h u l  ~ l r c  Staic did 11o1 iiitcsid lo have Iicr 
tcstitj, llowcvei-, because dcfe~rsc coiiiisci did wall! lo iiav; Iici- lcili:).. tlic Staic as air 
accommodation called hcr as a wilncss. 5 !<I' 61 I .  65'7 65LJ: S ~ I ~ ~ ~ ~ I < ~ I ~ ~ ~ ~ I I I ~ I I  l<i' 0; 6 I<[' 
675, 691, 804 -806, X I O - ~ S I  I ,  812 822. 



831. Banda also moved for a n1istriaI on the hasi:; (ioi~rnlcz <:ciiiid not 

receive a fair trial where thc jury saw lianda stril;c liiin. 7 Ri' 8127. 829 

830. Although BarIda knew w-hat his cthical ohligaiions wc1.c. hi: wanted 

time to contact thc state bar association ti) rcinhrcc his 1)cIicfs. 7 Ill' 830; 

835 - 836. 

'fhe prosecutor opposed the 111otio11 ('or ii il.iis~sia1, l li: argiicd illat 

any harnl caused by the event coirld he rcmcdicci anti si~ggcstcci jicilling the 

jurors, or giving a curative iilstruction. 7 RI' 833. Wlicn tislicd by ilic 

court what their positions were regarding physical rcstraini. cou~li;i:l 

deferred to the court's discrciioil, 7 Ill' 834. '1'l~cjiiroi.s M'CI .~  /)ioiig!ii ili 

individually, and each rcspondcd ihcy wcrc co~?iSoi~i;~hIi: goirig liii.\l;astl in 

the trial and would be ihir and impartial ilcspitc lia\,ii~p, sccii (;iinx;llcz 

attack his lawyer. 7 IiP 836 849. 

fl ie court denied Iianda's 111otio11 lo ~vitl~iira\w. I t  ~i~l<iic)\\li:tigcd 

that the relationship between 13anda and (;o~izalcz !1;1d hccn problcinatic, 

but characterized Banda's role ill the pl~ysical conli-iintaticin 21s iricrcly 

reflexive and defensive, not a11 cfro1.t to engage in a11 act ol'ag,gscs.;ion 

against Gonzalcz" 7 RP 828--829, 850 85 I .  Xotiiig lllai kicrion is not 

uncornmon in a high stakes trial, the court hclicvcd it was posiil)lc Cor ihc 

attorney-client relationship to conliniic anti iirgcd boll? sitic:; to "try thcir 



best to get througl~ this." 7 It]' 828 829. 'I'he co~irt also clci~icil tlic rnotioil 

Tor mistrial, finding that there was no "irrcp:ir;ihlc d;~n~;igc liiai ~ ~ o ~ i l c i  

prevent us from going ibrward." 7 Rl' 850 851 

'l'hc court then ordered that (;oiizalcz hc physically r-cstl.:iiiicd 

during the remainder of the trial, anti moved the dcl'ciisc teat11 to tllc 

opposite side of the counsel tables to prevent tlic rcs~raii?ts Ii.oi?i bciiig sccil 

by the jury. 7 RE' 834 835, 850, 852; Ci' 4 ~ 9 ,  

Banda again addrcsscd the court, restating that his irelationship anci 

ability to communicate with <;onzalcz was irrcparal-,ly h~.oIccn. 7 lii '  854 

856. l'lie court stood by its ruling, suggcstiiig. that l3;i11tI;i's ci.o:;.- 

examination ol'thc rcinaii1itlg statc's m'itrlcsscs ~.~cc(Icd r ~ i l i i i i i ! ; ~ l  

comununication aild that thc cicl'cilsc investigator coiild pcrixiii:; liclp iii any 

co~l~iil~inication tlecessary to prepare lhc ticfciidai-rl's casc~iii cliicl~ 7 R I '  

854-856. The court brought the jurors into the coui-trooi~i for tlic ir~oming 

session and the jurors were iilstructcd that "Iwlhat happcncc! jycstcrday 

and those events arc not cvicicnce that you arc to consiclcl. i i i  c!ctcr-r~iiiiing 

.. 
whether tllc dcfciidant is guilty of'thc criiilc. . . . . 7 I 1.5 ii(i1. 

The state thcrcaiicr called or rccallcd a lk\w ii111rc wi!i1csscs. and 

rested its case-in-chief. 7 Rl' 861  924. '1.h~ iicl'ciisc rested its ctisc-ill- 

chicf without calliilg any witilcsscs. 7 R I '  048 0 4 0 .  



, , I!ie jury was ir~structcd in pcrtinciii. part as to tile sjiccini i c!.ilicl.: 

1 u c t i o 1  No.  1 :  1;or purposes  of':^ spcciai vtri-tiic! tlic s!:iic 
lilust lxovc hcyoi~d a rcasonahic clo~iht tl-int !11c iicikiit1;iiii \!as 
arrncd wit11 a flrcarm at the tiiuc oi'ti-ic coniiiiissioii o i '~ l ic  criinc. 
. . . 

Illstructio~l No. 14: . . .  You'll also be iiiriiisl-icd with ;I special 
verdict form. If you hiid tile dcrci-iiia~ii not guilty. clo riol i.isc tiic 
special verdict form. If you find ilic clci'ciid~iit giriliy. y(iu will the11 
use the special verdict ibrm aiici lili in the hl;inlt vviih tlic i~nswcr 
"yes" or "1io". accordilig to tlic dccisiori ::ou icitcli. 

Hccause this is a criiuii-ial case all t u c l \~e  ol 'yoi~ ii111st iigrcc in 
order to answer thc special vcrciict li)riil. 111 order to ;iii.;\vci. t l ~ c  
spccia! vcrciict for111 "yes". you iuiis! ~iriaiiirnoiisly hc s:iiisIicci 
bcyond a rcasollabic doubt that "yes" is tlic correct ;iiis\\.c:-. 11' you 
unanimously have a rcaso13ahlc douhi os to this qlicstii)~?. yi,tu II~LI:;! 

answer "no". 

'The jury found Gortzalcz guilty of  lirst dcgrcc miiriicr. k 12. I )  1621 ; 

CP 24. In response to the special verdict's iliicstion, tiio jliry :iiiswi.rcd 

"yes". 8 IiP 1021; CI' 23. 'fhe trial court impoxd  i1 stai~dard raiiigi: 

sentence of347 months, l'hc court dctcrmiiicci tiiat hcca~isc Slr. (;onraicz 

had previously been sc r~ tc~~cc t i  with a fircarin cr~ii:~iici.iiicrii. 11:c 

enhanccnicilt in tl-iis casc douhlcd the niai~tla~ory pcriod oi'i.oiiIii?ci?-iciit 

kern 60 months to 120 montl?s pursuant to Il(:W 9.0~1/\.533(:$ j(i1). '!'lie 

total pcriod of confincmel-it iluposcd by i11c court was 407 n:o!:iIls. F Ri' 

1046, 1052; CP 11- 12.  l'his appeal li)Ilowcci. <:I1 -3. 



C .  AItGtJ.ME?rI' 

1. 'I'he trial court erred when it denied de8:a~;c co~anscl's 

motion to witlidraw. 

RPC 1.7 provides that "a Sawyer si~ai! iiot rcprcscn! a clicin~ ii'tilc 

representation iiivolvcs a coilcurrcni conllict ol'ii-itcrcsl. A coiii:rirrcni 

conflict of interest exists i f .  . . ti1cl.c is a sigtiificas~t I-isic ih:.ii tlic 

rcprcscnlation of onc or Inore clients will hc ii-i;i!crinl!y liiiiiicti . . . hy a 

persona1 iillerest ofthc iawycr." l<l'(: 1 .7(:.1)(2). (:id< ~7. I((;) p~:r!~~ii!; 

withdrawal ofan attorncy during u-iai ~vlicrc good ailti st.ii'lii:icilr reasoil is 

shown. Good cause justifying wilhciiawa! irici~idcs c<)i;fii~! oI'ii~ii:r-cs:. 

irreeoncilahlc conflict, and a coinplclc hrcn!iiiovvn ofcoiini:i.ir~icitiicil-i 

hctwecn attorney and client. Slate v. S t m m ~  i? '  CVs;.2d 668, '734. 040 

1'.2d 1239 (1907), cerl. M'eniecL 523 U.S. 1008 (1998). I'iic irizil ciiiirt's 

dccisioii is rcview~cd for an ahii:;c of discretioil. S:a!cy.!J~g,g~., 53 Wii 

.App. 345, 350, 706 1'.2d 1127 (1080). 

a. (:oil~plcte brcalidowil~~l:cgjn~-n~n~~i;~~t~ii)~i 

Althouglr siiiiplc iaclc of rapport hctwccsl ritloi-iicy arid ciici~i i s  iiot 

s~~l'iicient: a complete hrealtcio\vn oi'con?~:~~i~iicatio~? wliicli 111;14 l!::id to an 

unjust verdict is considevcd a good ai1tl sul'iicicnt rc~~soii  Jiir wii!.ttirawal. 

IlcRg~, 53 Wn .App. at 3 5 0 . 1  ( i i~ t c~ i~a l  i ~ o t i o i i s  o ~ i t c l )  'i!ii:; Court 



examines the extent and 1Yatio.c o i ' t l ~  brealtdown and the hrcaltdowil's 

effect on the representation. If rcprescntatioii is i~ladc~juatc clue to the 

. . .  
brealtdowii, prejudice 1s presumed. In re P c r s o ~ ~ ~ ~ l ~ , , l ~ ~ ~ y a j ~ , ~ ~ t ~ ~ ~ ~  

142 Wii.2d 710, 724, 16 1'.3d 1 (2001). 

A physical assault on deicnsc couiiscl \\vc~nld sccnl to ir?tiicatc the 

ultiinate breakdown in communication. (:oiirts routii~cly allovij ;itiomcys 

to withdraw when their clients assaul~ them. See )&I~~i i ;<y~_t>. ' j<~~fc ,  260 

F.3d 87, 90 (2nd Cir. 2001) (appointcd coiinscl witlicir.aws aiicr c l i c ~ ~ t  

punched him in the ear), ceri. denied> 535 1J.S. 1064 (2002); Jj~~i!xl.ji~I!c~ 

v. Leggeti, 162 F.3d 237, 240 (3rd Cir. 1998) (ii?itizii trial coiiiiscl 

withdraws due mainly to client's threats of  physical liami: suhscq~icnt 

counsel withdraws after client assa~iitcd him). ceri  iJei.iic:ii, 528 1I.S. 868 

(1999); [Jiiited States v. Mcl.co~i> 53 1:.3cf 322. 325-20 (I 1 t1.1 Cir. 1005) 

(counsel withdraws wlicre clicilt vcrbally ab~~s ivc  uiltl thi-cutciiccl pl?ysical 

harm); IJnited States v. Jcnning~, 855 1:. Snpj?. 1427, 1432-1.43; (M.1). I'a. 

1994) (counsel withdraws aitcr. client hits counsel in head), iil/'d; 61 F.3d 

897 (3rd Cir. 1995); Legal Aid Socieiy v. I?othwax, 41 5 N.Y.S.2ci 412, 

433-434, 69 A.D.2d 801 (1st Uept. 1970) (citing the "duty 10 lproicct its 

officers,'' court allows appointed counsel to M J ~  tiitlraw ibllo~vii~g thrcateiied 

assault by client). 



111 State v. William, 99 Ohio St. 3d 403, 704 N.I:.211 2'7 (2003). 

the defendailt pu~icllcd one of his two aitoriicys aiicr licarii~g rl~c guilty 

verdict in the jurors' presciice. Citing .'a brcalcdown i i i  tllc ;iitoriicy--ciici~t 

relationship," both attorilcys moved to witl-idraw. 704 N.l<.Zd at ;JO. '1'1-ic 

attorney who had bccii assatiltcd iridicatcc.i lie coi.iid 110 loiigci~ coiisult with 

his client w-ithout "some fear ofgcltiilg popped." llc worricti iiis i'cclii~gs 

might be conveyeci to jurors, and hc was not ;iblc to spcak to the ciiciit 

about mitigating tactors fbr the scntcilcilig pl-iasc of tri:iI. Yciilici. altoriicy 

could assure the trial court of his ability to rcprcscnt tlic dzikiitI;ir,t 

zealously thereafier. 794 N.E.26 zit 40, 'J'l?c Suprcii~c i:o~i;-t 0 1 '  Oi-iio fouiid 

that tlic trial courl had abused its di:;crctioii i i i  dcl~ying co~~irsci:; r:io~iol~ to 

~uithdraw. 1.d: at 50. 

I'he filcts in this case arc siii~ilar, i3uiy oil. 13aniin hiiti cni~rcsscd 

colicern for his persolla1 safety. 2 I 0 162. i3aiida iiitiicatcti riiat i11 

light of the assault and the way he Celt, he could iio loiigcr. ci'Ccc~ivciy 

represent Gonzalcz, he worried about tlic adverse ci'fcct oi'!Iic,j~iiy :;cciilg 

him deck his own clieilt, his ability to comruunicatc with iloiiz;~lcz about 

the remainder ofthe trial was irreparably bl-oltcn, and I3aiidi1 bclii:vcd he 

could not zealously dcfcnci (;oilzalcz as lic was proli:ssioii~~liy niid 

ethicaliy rcquircd to do. 7 lii' 827 8 2 8 ;  8130 83 1 .  854 8 'illis 



undermines the court's finding that it I.I:L,.S possibic for ilic atiori~cy-clici~t 

relationship to coiltinuc if only 13anda anti (;ouzalcz "tr/ is:l/ rlicir- hcst to 

get through this." 7 Kl' 828 829. 

f3anda9s rcpresciilation of (;o~-izalcz siiflki-cci alici. tile i~ssn~ilt. l ic 

did not call defense ~vitricsscs as was tinable lo cor,iiiiiiiiicatc 

with his client, and the deteriorating attori~cy-clic~it rciatioi~sllip rci;iiitcd in 

another physical assault outsidc the prcscncc ol'tlici~iry. 7 I?[' 0.33 939, 

This resulted in inadcquatc representation and prcs~imcti j~rcjiiiiicc. 

Reversal is recluircd. 

h. <.:oi~flict ~i.j.p&y~g. 

The right to conflict-rrcc coii~iscl is noi iiiiiply iiilc lia:;cti. I'llc 

Sixtll Aincildmcilt to the United Siatcs (:onstiiiitioii gii:ii.;inici:s cicry 

criminal dekndant the right to competent acl>rcscntation. iiiciiiiiil-ip, 

representation free from conflicts of iiltcrcst. ~ ~ I ~ ~ ~ ; I ~ ! ~ ~ I ~ < I > :  L...W~!sl~jl~gt<>~~~ 

466 U.S. 668, 688, 104 S. Ct. 2052, 80 I . .  I;d. 2d 67.1 ( I  984): S!!;i:iic.u 

Dlialiwal, 150 Wn.2d 559, 566, 79 1'.3d 432 (2003). 

An attorney has an actuai conilict cjf interest as sool? as ''ti?;. 

attorney's and the defei~dai~t's ii~lcrcsts 'ciivcrj;c wit!) rcspcct to a 111;itci-iai 

Cactuai or legai issue or lo a course ofactioi-I."' \~i~i!<!n.~\<~lic;~i~<~ '1 I:.3d 

9 RRP i 3 8  I40 and yu.ssiin 



304, 307 (2nd Cir. 1993) (quoting ~k~yj~j-y_Si!I~viii!; L I L I O  0 . S .  335" 356 

11.3: I00 S. Ct. 1708, 64 1,. 1:d. 2d 333 (1080)). Ail nctiial coiillici is ."a 

coiillict that alTected co~~nsel 's  pcrli~rrnaiicc as opposcci !o a iilcrc 

theoretical division of logaitics.'" S_igti.c!,l(.cgu~. 143 'Aiii. Apl?. i 19. ~ 4 2 8 ~  

177 P.3d 783 (quoting Micliciis v. 'favloj:, 535 1J.S. 102, 171. I22 S. Ct 

Similarly, to establish a Sixtli Amcndmcnt violation: ";i tlckiidai-11 IIILIS~ 

deinonstrate that ail actual conflict of intcrcst ativcrscly all'cctcd his 

iav+yer's performance. . . . Ifthis standard is nict, p r q j ~ ~ d i c ~  is prcsi;mcd." 

l i e g a ~ ,  143 Wn. Apj). ai 427 - 

l o  sliow "advc~se cli'cct." thc d~ lc i id~ i~ i t  

neeit not dcinonstratc prcjiiclicc--1liat tlic o~ilcoi~ic oi'liis iri;il vvoi~ld 
have been difircni biit for t11c conflict--biil. o~ily " '!li:lt soiili: 
plausible altcrnativc dcliense siratcgy or ikiciic niiglit 11i1r.c bcc~i 
pursued' hut was not and that 'tlic aitcrnativc t l c l~~ i sc  was 
inherently in conflict \vitli or not. uildcrtaitcn due to tllc ;~iio~-~icy's 
other loyalties or iiiterests.' " ~nit~d3jj!!c~.y~';l;l!!ljnj. 85 i:.3d 0 ,  
16 (2d Cir.1996) (quoting Winlilcr v. i<ciiiic. 7 I:.lii /:I{ 309j). 
, . llius, the conflict ( I )  " 'must cause sonic 1al?sc i i i  I-cjii-csciitation 
contrary to tile dei'c11dant's iotcresis,' " sjaikv: !<(ol~i~i:;g& 7 0  Wn. 
.App 386, 305, 002 t'.2d 052 (I 995) (iji~otirip, S&d!i"a!\ w.~('~iy!kr, 
723 F.2d 1077, 1086)): o r  (2) l~ii\;c "likely" ;iit>ctcd ~prtr~iciiiar 
aspects oTcounsclts advocacy on hcIi;i1i't~l'ti1c tlci;.ridiiiii. iihfitcii~ 
Slates v. Misliinis ., 906 2;.2d 1263, 1268 (Olh ('il.. IO'i?), 

m, 143 Wn. App. at 428. Wlictl~cr counicl iliid ;i coiriiicr is it legal 

question this Court reviews rr%. novo. 



Once (;onzalcz attacked i3onila; i3;llida liad a coi-iilic; 0 1 '  i11tci-csi. 

I-Ie was Goiizalez' lawyer. ond his crinic victim. liaiitia tiiiti tile couri lic 

could not f ~ ~ l f i l l  his professional and ctliical diitics to (;iinzai;:./ i l l  iiglii of 

the assat~lt and how 13aiida k l t  about it. I lis inicrcsis and lii:; clicni's 

interests had permanently diverged. Ycl t l ~ c  (rial ctiiivt rccjiiii-ctl illat iiaixla 

continue representing the client dcspitc ilic coiiilict 01' i~itci-e:;~. 'I'lic itulcs 

of Professional Conduci, ho\vcvcr. do iioi pcriiiit iliis opiii~ii. I l':i-I!: 

client's inlcrcsts conflict with tlic uitorncy's. tlic :iltiiriic:y i ~ i ~ i s l  \\ili?driiw. 

Rf'C 1.7(3)(2) ("a lawyer shall not rcl-rrcsi:nt a c l i c ~ ~ t  il'ilic I-cpi-csciiiaiion 

iiivolves a concurrent conflict of iiitcrcst."). 

~ ~ c c ; i u s c  (;onziilez was forccti to proceed wiiil ;l:i alior-:IC) \+ho  ixid 

a conflict of iniercst and tlie conflici rcsiiited iii iiiadccjii;itc rc;)rcscnt.;itio~i 

as discussed above, prejudice is presunicti and rcvci-sal is I-i:qiiii-c(i. 

2. l'he firearm enlaar~ccment should he var;mtetl trci:irii~c it wits 

based on an invalid spcciaii verdict in witiclr %hp: jury t\;rss iilr:,srccliy 

instructed it had to be unazlimou lo answer "no" ir, ihC .;pcci:ri 

verdict. 

A criminal defendant iilay not hc conviclcil iiiiic:s!; LI ! ~ v L ' / ~ ~ ~ - - ~ ~ c I ~ s o I ~  

j ~ i l y  unanimously finds ever!. clcmcnf o i ' t l~e  ciimc lu:)oiici a ~.casoiiabii 

doubt. U.S. Const. arncnds. '41, XIV; (:onst. art. i. $6 21, 27: <;~:.ii.;;_ 



Williams-Waliccr. 167 Wn.2d 889. 805-97, 225 1'.:3d 0 1 1  (20 10): $j~;lalg~.-~ 

Ortega-Martinez, 124 Wn.2d 702, 707. 88 I 11.2ci 2 13 ( 1004): St;ijq.y. 

Ste~heiis, 93 Wn.2d 186, 190, 607 P.2d 304 (1080). As for :ig~:rnvatii~g 

factors, jurors must be ~inailirnous to finti the Sratc has p;ovctl the 

existence of the special vcrdict bcyoiid a rc:asoiiahlc douhi. '.!;kic~vl~ 

gold be^, 149 Wn.2d 888, 892-93, 72 1'.3d 1083 (200:3). 1 { o \ \ ' c v c ~ ~ j i ~ r y  

uilailirnity is not rcquircd to aiiswcr "110." ";&l;v.~l3~wir;i~:. I (I(] U1i~2d 

133, 146-47, 234 1'.3d 195 (2010); (&ldi,c:i-g, 140 W1i2ti ;it 803. 7 2  I'.3d 

1083. Where the jury is deadloci<cii or cannot dccidc, ilic aiisi+el- to tlic 

spccial verdict is "ilo." Id. 

111 <ioldl7crg, the jury was given lhc fo1lowi:ij; spcciiil ~ ,c~-dict  

instruction: 

In order to answer ilic spccial vci-dict (br~ii "yi:sn. you i.iiiis[ 
unanimously be satislicd hcyond ti rcasoiiahlc do~ibi iIi,it "yes" is 
the correct answer. If you have a rcasoiiablc dolibi. ;is io ill<. 

ci~~cstioi~, you iliust answcr "no" 

Id. Although the Supreme Coi~ri vacatcil tlic spccial vcrtlict ror o!licr - 

reasons, it did not hiid fault with this instructioii. (>~~ioil?,cig. i 09 Viii,2.(i at 

894,72 1'.3d 1083. 

In Bashaw, the Suprcnie Court vacalcii sci:icncing ciil-ia~icc~iicnts 

where the j u ~ y  was given an iiistruction rcijliiring jury uiiniiiiuily Ii)r 

special verdicts similar to the one given in this case. l!a?l];~!y. ! 60 b171.2d 



at 147-48, 234 1'.3d 195. In this casc as well as in ja.;ik;11\:. tliciury was 

incoi~ectly instructed, "Since this is a criminal casc, all t\vclvc of you must 

agree on tile answer to thc spccial vcrdict." Cl' 4 1 42; J&isi~i!v!, 100 

Applying the Goldbc11: r111c io thi. iircsci~t casc, lilt jiii-y iiis~r-uction 
sialing that all 12 jurors must agree on ;in answer io 1l1c spcci;ii 
verdict was an incorrect statcmcnt oi'thc law, 'l'lioiii!li ii i ini-ii i i~ity is 
required to find the prcscncc oi' a spcci;ii Sisidini; incr-casin j: ilic 
~naxiin~lm penalty, scc C;oIcIhcrg, 14'1 Wli.?ii iit 807. it is i-IOL 

required to Iiild the abscncc oi'sucl~ a special iiniiing. 'l'lic jury 
iilstrnctioil here stated that unasliniity was required h i .  citi?c:r 
determination. That was error. 

Bashaw, 169 Wn.2d at 147,234 P.3d 105. 

111 the present casc, the jurors wcrc insirticicd evci-i iiiorc 

specifically than inw!~~, and were toid ti~cy niii,c.i be ii?~aiiiinoirs to 

return a "no" vcrdict. 

Because this is a crin!iilal casc all iwclvc ol 'yoi~ iiiiii;t agrcc in 
order to answer the special verdict ibrin. 111 orticr to ;iilswcr ilic 
special verdict form "yes", y o ~ i  must unanin.~oiisiy l>c alisiicd 
beyond a rcasonahlc doubt that ")rcs" is tiic correct ;iiiswct-. //)/oii 
unur?in?ously huve u reusonuhle cJouhl tr.s lo /hi.\. y u c i l i o n  yoii inirsi 

tm.Ywer "no ". 

CP 4 1-42 (emphasis addcii) 

?. Ihe instl.uction in the present casc incorrci:tiy rcijirircs jiii-y 

unaniinity for the jury to answer "no" to tlic spccial vcrdict. c;iiili-:!r>~ to 

Bashaw and Goldhcrg. Since this inslriiciio~i ~ni!;st;itei: ilic la\!:. :llc spccial 



verdict eilhanccinent must be vacated. a!clhxg3 I40 bVri.~!(I 804: 

Bashaw, 169 Wn.2d at 147. 

3. A sentence enhanccmerrt is illcgiif or crroliucoiis wEicn X~iiscd 

upon an invalid spccial verdict. lllcgial or- errijrrccierr suniencils may he 

challenged for the first time on appeal, rcgardicss of'i.eBictircr dcfensc 

counsci registered a proper objection hclk)rr the  trial cotart. 

iieccntly, in State v. Nuncz, I00 WII. h p p .  150. 248 !<.it! I03 

(201 I) ,  the Court of Appeals Sounct the trial coiirL crscd w1ic11 il ,  i.ci~uiscii 

the jury to be ulla~limous to liid the State [lad i1oi psovci~ illc special 

allegatioi?. Ilowcver; the Coui? viiicd thc o-roi. was l i c i t  ;I niaiiiii:st 

constitutional error arlii thus could i?ot hc siliscd I ~ I .  Ihc: liriii li11.1:. oi.1 

appeal. _?~._IE<, 160 Wn, h p p .  at 15'1 0 5 .  'i'lic dccisioi~ iii K~I I IL : /  [lit-cctiy 

conflicts with other decisions fro111 tile Washir~gtuli Suprcli-ic ( :OLI I -~  aiicl 

Divisioi~ I of the court ofr\ppeals. 'I'l~osc cotiris ;'ouilti scci1 iii; ci.rol. is 

manifest constitutional error and can hc raised ior llle fii-st tiiiic oil npjical. 

13ashaw, 169 Wn.2d at 146-47; Gi)ldl~crg 149 Wii.%ti at XO2-04: c~(:coi.o' 

State v. Ryan: No. 64726-1-1, 201 1 Wl. 1239706 (Ajir. 4.  201 1 j. 

"~~l~l lega l  or erroncoui: scritc~iccs tilay bc cliailalgcd Ii11. tiii: !in! 

tilue on appcal." regardless oi'cvi~cil~cr dcii.iisc ~oi ir~sci  rciji!;tcrcd LL proper 

objedion belbrc the Lrial court. Sl;lila-y.&)>x. 1.52 Wn.2d 220. 110. 95 



P.3d 1225 (2004), quoting %a~c.~.J~grd. 1 17 U'ii.2ti 472, 477, 073 1'.2d 

452 (1999). A sciitc~icc enl~ancciiicnt iiiiisl hc aiitliorizcci hy ;i v:iliii jury 

verdict. Williams-Wallier. 167 Wii.2d at 000. ]:I-ror occur:; wiicii ;I lriai 

court illiposes a se~itencc e~ihancement iiot authorized hy ;i v;iliti j i i ry  

verdict. See State v. Recucneo, !63 Wn.2d 428. 440, 180 1'..3il 1276 

(2008) (the error in imposing a lircai.111 cu;lianccmciit w11ci.c t11c ,jury found 

only a deadly u7eapo1l, occurrcd during sc~itciicitig; iioi iii tile ju ry ' s  

determination of guilt). 

Similarly, the error lie]-c occiirrcci iiot ,jiisi. iii tiic usc ol'tl!c iiiv:iIid 

instruction., but liiore importai~tiy wiicii the trial ~ O L I I - t  i:~ipt~sed i l~ i :  

sentence enhancement based iipon the inviiliti sjrcci;il vcriiici. 'i'litis, 

contrary to the Court of Appeals rirliiig in Nu&I?-c.L. Mr. (;c;iii;ilz/ coi~ld 

. . 
raise this issue for the frrst tiiiie oii appeal i~ccausc !t iiivoi\!cci tl!c 

imposition of an illegal or erroneous scntcncc \viiicli was h:i:;cd lipoil an 

invalid special verdict -- itscli'tiic product oi'an iii~propci-ji1i.y iristi.~iciioi-i. 

The i~istructions in thc prcscnt case iiicorrcctiy rccjiiii.cd jury 

ti~laiiiinity for the jury to answcr -'no3' to tile s1)cci:iI vcrtiici. ci)i>irai.y ro 

Bashaw and Goldberg. 'I'hi: rcnictiy !iir ai: iiilpi.clpcr spccial vciclici is to --- 

strike the enhanceine~it, 1101 rcnia~iii for a rlcw ir-i:il. )ViIji~~!iis~-W~li~~~, I67 

Wn.2d at 899-0001 I iec~re~~co.  163 Wri.2d a! 44 1-33. 



4. 'I'he illegal or erroneous sentcncc i ~ i t c e i  upon ;ura invalid 

special verdict was not harmless error. 

In ordcr to hold that a jury ins!ruction error was iiar~i~lcss. " ~ l c  

111ust 'conclude beyond a reaso~lahlc doubt that !!~c jury vcrclict would liave 

been the salne absent the error.' " 13asl1tiw, 1 G O  W1?.2tl at i 47. 234 I'.3d 

195 (citing State v. Brown, 147 Wasi.i.2d 330. 341, 58 1j.M 88') (2002) 

(quoting Neder v. United Statcg; 527 US. ! , 10, I I0 S.('t, 1x27. i 44 

I,.Ed.2d 35 (1 999)). Thc i3asilaw court Soiiild tile cr-i.oiicoris :;pccia! verdict 

instluctiolr was an incorrect statcmcnt oi'tlic !a\\.. lj~&sk~i!y. I00 \h!!1.2d at 

147, 234 P.3d 195. A clear niisstatcmc11i oftlie iau. is i.jiesiir~icti i t i  lie 

prejudicial. ICeller v. C:i~o~~.p~j!m~c, 146 Wr1.2d 237, 240. 44 l'.:itl 845 

(2002) (citiilg State v. Wanrow: 88 Wi1.2d 221, 230, 550 i'.2ci 548 (197'7)). 

1x1 finding the instructional error no! liarm!css ~ l ic  I&I.;!:~I!A i.:ciiirt 

stated the following: 

Thc State argues, and t l~c  Co~lri oi'i\ppcals ;~g~.ccd. ii1;it any crror in 
the instruction was harmless bcca~isc the irinl couri. l?i:llcd ihc jury 
and the jurors affirmed t!~c verdict; dci-rioiislrniiiig i t  \,\as 
unanimous. 'fiis argumc~it missc:; the poitit. 'I'lic errti? Iicrc was 
thc procedure by which u~la~liinily woiild he in:ipi3ropi-i:itcly 
achieved. In Chiax=, the crror rcvci.scd by tihi, cciii~-i \i.:is iiic trial 
court's instruction to a ilon-ui?anii?lo~is jury ti) rcacli uiha~iiiiiily. 
149 Wn.2d at 893, 72 1'.3d 1083. I h c  cr~.oi. licrc is iticiitical cxcept 
for the fact that that dircclioil lo rcacl? u~-laiii!~?ity was g i~c i "~  
preemptively. 



Thc result of the flawed iiclibcrativc proccss tells 11s littic ohout 
what result the jury would liavc rcachctl had it hccii gi vcii a correct 
instruction. Goldberg is iilustrativc. 'l'licrc, the 1~1-y iiiiti~~lly 
answered "no" to the special verdict; hascii on o lack oi'u~ianiinitp, 
until told it must reach a uvranimous vcrciict. at \vllicIi p o i ~ ~ t  it 
answered "yes." @. at 891-93, 72 P.3d !083. (;ivcii diESt:rcni 
instructions, the jury returiled dillerenl vci-clicl.;. \Vc car1 only 
spcculate as to why this might bc so. l:or instniicc. \,viicn uiianimiiy 
is required, jurors wiill rcscrvatioi~s i?iight no t  holci io tlic;ir 
positions or may not raise z:dditioiial c~~icstioris tIi:ii woiilti icad to a 
dirkrent result. We caniloi say with ally coliliticiicc wl1:ii iiiighi 
have occurred had tllc jury hccil prol?crly iiistri.icicti. Wc tlit:i.c(iire 
callnot conclude bcyor~d a rcasonahlc douht tl~at tlic 1iil.y iiisir:iztiori 
error was harmless. As such, we vacate tlic i-cinriiniiig scoti:nce 
enhancements and remand for liirthcr proceedings coi~si!ciit \\;it11 
this opinion. 

Bashaw, 169 Wn.2d at 147-48, 234 1'.3d I05 

The situation in the prcsci?t casc is indis:ir~guislial,li: ko i~i  i3&ieaw. 

It is impossible to spcculatc ahout wllat the jury ivo~lt l  I-gave ci~;t:l~ii.ti ii'it 

had been given the correct iiistructioii. l'hcrcl'orc, ilic ci-i-or \v;is !lot 

For the reasons stated. the convictioi~ iii~ist he rcvcrscti aacl thc 

matter rernailded for new trial with coriflicr-kcc co~iilsci or. al tt:~iiativcly, 

the firearin eilhancement should hc vacated ililci illc casc rctr~aiiiicd i i~r  

IZcspectf~~lly submitted 

/\tiiii.ili:>- ii)r Appellant 




