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1. INTRODIICTION TO REPLY 

The issues on appeal are d~scovery-related (1) the t r~al  court's 

order co~npelling discovery about the immigration status of non-party 

Board n~embcrs who volunteer for appellant Washingtoil State Migrant 

Council, a non-profit corporation, and (2) the court's decision to sailctioii 

thc Councri for not h l ly  providing thrq discovery aftcr somc Board 

iucmbers l~ivoked personal F~ftb Amendment p~iv~legcs.  Rather than focus 

013 tlie legal analysis relevant to these orders, as he did before the trial 

court, Carlos Diar attempts to transihr~n this lawsuit into something that it 

is not: a case about imi~iigration issues, rather than about the n~isconduct 

and mismanagenient that led to his discharge as the Council's CEO.' 

Although Iliaz adii~itted in deposition that, thro~tghout his years as 

tlie Co~mcil's CEO, there was no citizensl?ip or iii~migratioii status 

requirement for Hoard members, and the ovgal~ization never scrcened foi- 

immigration s t a t u ~ , ~  he now indulges in alarmist rlietoric designed to 

z~ppeal to societal prejudices and incite controversy, cynically exploiting 

what our Supreme Court has recognized is a highly chargcd and politically 

beiis~t~vc topic ' He prctcnds that federal crim~nal law cnforccn~ent and 

immigration legal con~pliailce will be jeopardized if he is not allowed to 

I i n  Ucccimber 2007, llie Council's Board uiia~iiinoi~sly voted to discharge Diaz, citing 
poor peribmiaiice, gi-oss inisma~~agcn~eiil and inisco~~duct. CP at 621 : 18-22, 695-696. 

CP at 1230:23-123l:lS. 
' Sc~lns v. Hi-Tccil Erertor,~,  I68 Wn.2d 664, 672 (2010). 



obtain and use evidence regarding eacli Board member's iii~iiiigratio~i 

status in a suit claiming money damages for alleged wrongful discharge. 

His accusations are unproven, speculative, and entirely irrelevant. 

The true issues before this Court involve several discovery orders. 

Tile Coiincil seelcs reversal of tlie trial court's order coiiipelli~ig discovcry 

of Board members' citizenship and immigration status, wliicll is wholly 

unrelated to the Couiicil's Head Start mission, and wiiich adniittedly was 

not even collected or maintained by thc Council. Also erroneous are the 

trial court's later orders sanctioning the Council for not iirlly providing 

this discovery, both becausc it s h o ~ ~ l d  not have even beell compelled in the 

iirst place, and becaiisc the Coulicil should not be sa~ictioiied for iio~i- 

parties' Iawf~11 personal decisions to invoke individual Fifth A~nendment 

privileges. Finally tlie trial court compounded its errors by: (1) ordering an 

overly broad "adverse inference" instruction that will improperly com~iicnt 

on the evidence; (2) summarily ordering the Migrant Council to pay terms 

without notice or an o1,portunity to he heard; and (3) limiting the 

arguments the Coullcil could pursue in its pending sunirnary jrtdgment. 

This Court should reverse all of the rulings under appeal. Further, 

for tile guidance of the trial court and parties upon remand, this Coutt 

should malce it clear that Diar may not use iiii~uigratio~~ status either to 

intimidate noii-party witnesses or to incite jurors to act on "passionate 



responses [to immigration issues] rhal cairy a significant danger of 

iiitert'cring with tile fact finder's duty to cngage in reasoiled delib~ration."~ 

11. ARGUMENT IN IZEPLY 

A. Diaz 1)oes Not Contest or Iiefute Key Facts and 
Propositions Supporting this Appeal. 

Dim citlier admits or fails to refute several key Sacts and 

pi-oposit~ons supportulg the Council's appeal. In part~cular: 

0 Board members are volu~iteers who receive a stipend, not wages.' 

. No provision of the federal Head Start Act required that Board 

members be legal immigrants or U.S. citizens." 

. Nc~ther the Wash~~~gtoi i  Noii-proiit Corporation Act nor the 

Council's by-laws establish any ininiigratioii or citizenship 

q~ialifications recluircmei~ts for Board members.' 

. Neither tile Council nor its Board iiie~l~hers had any diity to 

4 Srtlas, 168 W1i.2d al672. 
' CI' 1569-1570 773-5 (tlic volunteer Board received siliall stipends pel- meeting, iiot 
wages; stipends ovel- SO00 a year are reported on IRS For~iis 109') used for non-wagc 
incurlie iisiiig either tlie payce's social scciirily number or tax i.d. nilmbel-.). ,Y~c~etiei.u//v 
h~l~?://~~~~~~~.i~~.s.sgoi~~~zih/ir.s-~~~~f~ilOYYmsc.pi~f.' Accord Respoi~dents' Drirt' on 
Ilisc~.etioilary Review ("Rcspoiisc") at 6 (acknowIedgii1g the payriient of stipends). Brit 
cf.' Rcsponse at 29 (misclial-actcrizi~lg mcii?bcrs' stipei~ds as beiiig reported to tile IRS "as 
ifboard me~nbei-s were employees," contrary to the I-ecord and ardhorily cited lhel-e). 
6 CP at 634:lX-635:5, 643:2-21 (Diaz's testimony admitting that "citizenship" is liar 

discussed in ille Act); RP 5i26109 al 31:2-6 (Diaz's counsel slating "Mr. Diaz caiiliot 
poiiil lo a spccific provision that says iio illegal a1ic11 sllall serve on tlie Head Skr t  
Migrant Council Board."). 

S<?e Cl?aptrr 24.03 RCW: CP at 63223-633:15 (Dinz's testimony). 



complete Employment Eligibility Verification forius 1-9." 

e The Council does not maii~taiil any corporate records related to a 

9 Board i~lernber's citizeiisl~ip or immigration status. 

e Tile Board members whose in~migration status Diaz questioils tools 

their fid~iciary respoi~sibilities as scriously as any other member; 

none ellgaged ill any coi~duct that violated their fiduciary duties.'" 

e Like any other witness_ the Board ~ueiubers who were deposed 

each had the ii~dividual right to assert a persoiial Fifth Amendiiie~lt 

privilege about his or her irnmigratioi~ status, and the five Board 

members who invoked the Fifth Aluendlnent properly did so." 

e All six Board members whom Diaz dcposed, including thc five 

who asserted Fifth Alnendinent rights, answered all the queslioils 

Diaz's counsel aslied about immigration-related  conversation^.'^ 

. The Couilcil requested responsive information and documents 

fro111 all eight ~uernhers ofthe decision malting Board but only four 

S CP 1569-1570 'i3. Tlic "1.9" Ibriii ~iiust be co~inpleted by enty1oyer.s to vei-ify an 
c~itploj~cc's right to work ill tlie United Slates. See 8 C.F.R. 6 274a.2(a)(2). 
" CP 1570 '; 6 (dcclariition oECI'O Luaiia 1.~111iley). 
!" CI' at 636.6-24 (Iliaz's tcstiiiiony). 

I n  ~iioving lo coiiipel, Diaz expressly staled "tlie hoard meinhers are Tree to assci.1 llie 
tiiili arncndiiieiit [sic] to tlie United Slates Constitution." CP at !594:24-25. The trial 
coiirr also ackiiowledged that tlie Board iiiciiibers had tlic "I-iglii" to tliis privilege - 
aliliougli tlie trial court said this was "iiot without consequences." RP 10/30/09 at 29:12- 
14; RI' i1/18/09 at 18:3-8, 21.17-22; R P  l l/18/09al I8:i-8, 21:17-22:s. 
I > CP at l287:2-25 (R. Mendoza); CI' at 1297: 18-1298: I0 (M. Si~ticliez); CP at 1303:15- 
1304:l7, 13l4:2l-l3l7:l6 ( I .  Meiidoza); CP a1 1327:lX-24, 1330:12-l331:2l. l332:7- 
1333:19 (A.  Garcia); CP at 1346:6-1347:ll (P. Contrcras); CP a1 1357:25-1359:O 

( . I  Avalos). See n1.r.n CP at 1162'1 4, 1196-l2041", 8-15, 



of the111 agreed lo prov~dc this persoiial data. The Council fully 

produced the rcspolisive infor~iiation and docurneiits it obtained.I3 

. While Agustin Garcia asserted the Fiftl~ Ai~ieild~~lent during his 

dcpositioi~, llc was not even oli tlie Hoard \vheii i t  discharged Diar, 

14 aiid thus lie was not a decision malier regarding tlie termination. 

. Jaliiie Avalos, a decis~on ~ualiing Board mcmber who invoked tlie 

F~ftli Amendment and decllued to provlde tlie discovery requested, 

was 110 longer 011 tile Board at the time of Diar's discovery.'5 

B. Diaz Relie? on Erroneous "~actuat" Assertions and 
Blatant Speculation. 

RAI' 10 3(b) and 10.3(a)(5) required Dlaz to provide a citation to 

the record for each factual statemelit in his brief. Hc regularly failed to 

comply, showing that his factual assertions are speculative and ~lnreliable. 

Abraham Gonzalez: Diaz claims that Gonzaler - -  a decision 

nialtilig Board illember who ajJiri~zutively provided discovery reflecting 

his US. citizerzship - is an "illcgal alien[.]"'"llis is an outrageous 

exaiilple orhow Diar's excessive advocacy strays far fsom the facts 

" CP at 1388-8'1 1, 10 (ihriner iiici>iber Y.  Salgado), 1157-58 1:i 9-10 (C. Correa). 1774- 
75 qj 9-10. 12 (A. Gonzalez and R, Mendoza). 
' 4  CI' at 1334:17-18, 1396 (listing rrleiiibcrs present for the tcrinination vote). Althougli 
Garcia was not on thc Board when it voted to discliarge Diaz, Dizz asked hiin questioiis 
regal-ding liis immigration ststus at depositioii and tlie trial court included Garcia in the 
conteilipt order. CP at 251:24-252: 1 ,  11, 18. 
" CP at 1355: 17-10 (Avalos testimony discussing liis resignalioii). 
I (I Response at 21. CI' at 1774-75 9, 12. CP 251-52. C;onzalcz \\'as iiot cveii nailled in 
the trial co~irt's coiiteiiipt order. Cl' 251-52. 



Speculation about Immigration Status and Crimes: Diaz builds 

his alariiiist arg~ntients on the unproven assumption that s o ~ ~ i e  of thc Board 

members were illegal aliens. I-Iowever, hc offers no evidencc than any 

Board me~iiher or the Council has ever been accused oi; much less 

convicted of, any imi?tigration crime. Fundamental precepls of criminal 

law pl.eclude Diai froin relying on the fact of a Roard member invoking 

thc Fifth Amendment to "prove" the criminal violations he asserts.I7 And 

Diaz ignores his own admission that the actual immigration status of 

individual Board mcmhers is not a fact placcd in i s s u ~ . ' ~  The Court should 

decline Diaz's numerous iiivitatioits to assume criminal conduct. 

Personal Counsel: The Court should ignore Diaz's spec~llatioil 

about who paid for Board members' personal immigration co~~nse l .  1 9 

Diaz's Ability to Explore Board Members' States of Mind: The 

Couiicii agreed Diaz could aslc ahout discussions of immigration status.2" 

Despite Diaz's post-hoc rationalirations, his counsel did in Tact have 

ample opportunity to exa~iliilc Board mcmbers about their states of mind." 

1.1 Gr$n 1,. C~~l(fortilliu, 380 U.S. 609, 613.15 (1965) (defendant's assertion o f  Fif i l i  
Ainendmeni privilege caniiot he used as evidence o f  guilt). 
18 ~ i ,  ,I/ stated . that "he need rnotprove tltitf ary  ofthe Mignrrzt Co~~rrcil bourd rftentbers 
were i1ie:rul aliews." CP at 165 I :5-7 (eiiiplinsis added). 
1.1 I<csponse at 30. Tlie ssisieiicc of persoiial iniii~igi-ation couiisel iiicscly ~inderscoscs ilie 
lack o f  any relatioiiship between imiiiigsatioii siatiis arid tile Coiiiicil's hiisiiiess. I t  
oilicrwise is irscievant. Moi-cover, coiitrasy to what Diaz in~plies, pei-soilal counsel must 
lpsovidc iiidepe~ident advice to his clients regardless o f  kinding soiircc. See 1lI'C I.X(r). 
""I' at l587:7-i6; RP 9/8/00 at 4:i2-18. 
2' See Responsc at 14, 19-20. 



The Board members who declined to reveal their personal irnrnigratioll 

status still ailswered deposition cjuestiolls about whether they told Diaz 

they werc lawfully in tile U S . ,  as well as his couiisel's follow-up 

questions about their a i l s ~ e r s . ~ ~  Board members testified Diaz told them 

their discussioils of this subject would be confidential, not that Diaz 

threatened to repoit them to authorities, as he alleges.23 Similarly, Board 

lnernbers dciiied Diaz's assertion that he asked the111 to resign.24 With 

these witiiesses denying assumptions imbedded ill Diaz's desired further 

questions, there sivr~ply was ilothiilg iuore to explore ill thcir depositiolls as 

to whether any of them had a "mental stale[]" of "possible fear or anger" 

in relation to the erroneous factual predicates of cjuesrrons they denied 2' 

Further, contrary to what Diaz inlplies, the Council gave a full responsc to 

his Interrogatory No. 17 about immigration-related coiiversatioi~s.'~ 

C. Diaz's Alarmist Rhetoric and Accusations of Illegal 
Immigration Status Ignore the Relevant Discovery Issues. 

The principal issues oil this discretionary review are whethcr the 

" CP at 1203 I 1357:22-l359:6 (i. Avalos), 1201 7 15, 3345:20-1348:35 
(I' Coiilrcras), I I99 '1 ID, 13 14:2l-1317:12 (I. Veiidoza)_ I I98 'I 12, 1297: 10-l301:l7 
(M. Sanclhcz) (contclit of testiiiioiiy was redacted d i ~ e  to thc trial courl's protective order). 
2 3 C1' at 1302:6-I 304:8 ( M .  Sanclrez); 1346: 16-17 (f .  Contrei-as). 
24 CP at 13552-1356:1,  1359:h-9 ( J .  Avalos), 1348:12-I5 (1'. Conlrcras), 1116:17-IS (1. 
Mcndoza), l298:7-8 (M. Saiicl~er). Garcia Lestiiied Diaz responded supporti\,eiy to the 
newspaper article raising qiiestions ahout his lcgal status, offeriiig money, legal aid and 
liclp moviiig. CP at 1331:15-25. 
25 See Response: a1 14. 19-20, 
'"~ec Respoi~se at I3 (quoting illis interrogatol-y); cf: CI' at 1 157.58 1 9 ,  1774 11'1 9-1 0, 12 
(discussing iilial siippleniciitation). liilcrrogatory No.  17 was slot incl~idcd in lhe 
Contempt 01-der. CP a1 25 1-52. 



trial court erred il l  its ruliiigs on the Migrant Council's motion for a 

protective order regarding imi~~igration-related discovery, Diaz's ii-iotio~i 

to compel that sanle discovery, and Diar's motion fbr contempt and 

discovery sanctions. This i n  turn poses issues about what legal standard 

the trial court sliould have used in ruling oil the parties' discovery 

motions; whether the discovery at issue was in the Council's ~?ossession, 

custody or control; wliether certain Board members' valid invocations of 

their personal Fifth Ameildmeiit rights supported sailctions against the 

Council, despite its exteilsivc efforts to obtain the discovery at issile; and, 

ii' ally sailctioils were appropriate, whether the ones i~nposed by the trial 

court were proper and consistent with due process. 

Instead of focusing on the al2plicable legal standards relevant to 

these issues, Diaz tries to dcfcnd the trial court's orders with sweeping 

over-generalizatioiis and outrageous, unsupilorted accusations of federal 

criliies ranging from harboring illegal aliens to coimmitting criminal 

perjury before the federal government.27 This Court should recogi~ize 

Diaz's irrelevant discussion as the unworthy name-calling and improper 

grandstanding that ii is, and sl~ould decliile to rely 011 it. Diaz's appellate 

argumei~ts plainly illustrate the improper tactics lie wants to use in the trial 

court to incite passion and prejudice in the iniiids of the jurors. 



Diaz utterly fails to meet the Couiicil's arguincnt that the trial court 

did not apply thc propel legal qtandaid in ruhng oil the parties' coiiipctlng 

discovery motions 28 Howcver, niimigratioii issues regularly arise 111 this 

29 state, and this Court should provide guidance to the trial court here, as 

well ab to other trial judges who iiiust grapple with how to addresr 

requcrts for discovery of this sensitive subject matter. 

The trial court s h o ~ ~ l d  have found that the low potetit~al probat~vc 

vali~e of the persoital imiitigmtioit-relilted iiiforination sotrght by Diar was 

substantially outweighed by the extreme rislc of unfair prejudice fiom sucli 

sensitive, highly political and eiiiotionally charged information. Eveii if 

this iiilhrniation wei-e of some marginal relevance to the determination of 

this action, any scant relcvance was greatly outweiglied by the risk of 

crnbai-rassment, damage, and prejudice to the ind~vid~ial, nail-party, target 

Board members, and by its in lerrorenz effect on the assertion of legal 

3 0  rights. Real aiid signilicant individual llarrn, such as oppression, 

en~bavrassiucvit and chilling of thc cxercise of constitutional rights, can 

result from forced disclosure of a person's actual imnnigration status, 

2%pe~iing Briefof' Appellaiii Washingtoti State R/iigr;ri~t Cou~icil at 24-25, 30 (discussing 
Rivera I,. I W C O .  Iric., 364 F.3d 1057 (9th Cir. 2004) and Si7ciiigizr 1). iiod~lei-;eii, 
114 W11.2d 153, 158 (1990). The Coiincil opposed Diaz's in terroi-eiii discovery portly by 
seckiiig ii protcclive ordcr agaitisl iii~iiiigralioii status discovci-y. CP at 24-33; 1581 - I  589. 
7'1 C g ,  Si~lns, I68 W I I . ~ ~  at 672 (cvidciitiary coiitcxt). 
!" liiivra, 364 F3d  at iO64. .See ul.so .Stale 1,. .Xzinrcr-Bravo, 72 Wii. App. 359. 367 (1994) 
(rcversiiig conviction diie to a "substaniiai likelihood that the jiiry's verdict was affected 
by tlic State's cxaliiination regarding Suarez-Bravo's I-csidence, job and etli~iic iieritage"). 



regardless of what ilie person's ininiigratioli status actually is." Moreover, 

"a perso11's legal status has no bearing on that person's propensity for 

di~honesty,"'~ so it would be error to iind the Board members' legal 

statuses relevant to their credibility, as Diaz urges. Last, immigration- 

related discovery has no relevance to \vhethcr Board members are fiscally 

respoiisible, despite the trial court's erroneous comments otl~erwise.~' 

The trial court failed to properly weigh the relevalit factors. 

Instead, it cited erroneous conclusions not even argued by Diaz tliat the 

"public" has a "right to know" Board members' imiiiigi-ation statuses and 

that Board members piit theniselves in "jeopardy" by volunteering for the 

~ o a r d . ' ~  This Court sliould correct these errors and should preclude Diaz 

from continiiing to use immigration-related prejudice for tactical gain. 

D. Diaz I)isn~isses Pcrsonal Constitutional Rights and 
Confuses Personal Matters with Corl~orate Duties. 

D i a ~  fails to effectively counter the ~Vigrant Council's argument 

that the trial court erred when it denied the Council's molio~i for a 

3 I Slule v. Ai~entliino-Lopez, 79 Wn. App. 706, 719 (1995) (recognizing that questions 
regarding parties' nationality and ii~iniigi-ation statiis are liighiy pi-cjodicial and 
"are ... designed to appeal to the trier of hcl's passion and prej~judice"). 
3 ~ l o / i . s  v. .Su'riraphbloi 11ic.; 2010 U.S. Dist. LEXlS 131 189 at *6 (E.D. Wis. 2010). 
33 See RP 9/8/09 at 33:20-23 (Tlie trial court asked "iftliis cntity is Iiandiiiig what appears 
to be millions of' dollars of government funding, doesn't the public have a right lo know 
wlio's on the board and what their status is'!"). See rilio CP at 1646:12-18 (Diaz's 
argument - contrary to his deposition adinissioiis (CP at 634:18-6325. 643:2-21) that 
"one cannot safeguani federal funds and legally and fiscally oversee United States 
governiiient progral-i~s without being a citizen"). 
34 RP 9/8/09 at 33:20-23; 35:Il-13; 36:4-7; 40:9-23. 



protective order in thc first instance He offers only wisliSul think~ng and 

speculat~oii about the Couiic~l's supposed abillty to force current or rormer 

board membcrs to divulge personal information protected by a 

constitutional right HIS rtrgunzerzt Salrely inipiies that tlic Board n~c~nbers  

are Migrant Counc~l e~uployees when tlie,facts clearly show they are not. 

Siniilariy; his arpgunzetit pretends that inlrnigration status is integral to the 

Council's busniiess or to Board mcmbci-s' dutics when it is unrlisputecl that 

nelther the I-lead Start Act no1 the Council's by-laws have any citizen~blp 

i s  or iinmigration status requirements: 

Diar has never satisfied his burden to show the Migrant Council's 

actnal contiol or legal r~glit to obtain thc dlscovci-y he sought about Board 

mcmbers' personal ~ni~nigration 5tatuscs 3"rue, a corporate officer n i u ~ t  

f ~ ~ r n ~ s l i  discovery about corporate matters that is available to thc 

corporatioii thro~igli reasonable efforts but, as the Couiic~l has consistently 

maintained, this rule does not extend to personal inforniat~on or 

documents the corporate officer acquired outside the scope of her official 

duties." Rather than recognize this cornnioii sense limitation, Diar now 

.- 

3 5  CP a1 632:23-633:15, 634:lR-635:5; 613:2-21 (Diax's tcsiiniony): R P  5/26/09 a1 31 :2-6 
(Counscl for L)iaz adillitled "Mr. Diaz cannot point to a speciiic provision that says no 
illegal alicii sl~all servc on tile iicad Sear1 Migrant Council Hoai-d."). 
"' Unircd S!rr!e.s I,. Iizi'l Unioir of l'eirolcum & i ~ ~ d ~ i s .  M'orl~eri. l " IUI ' i iV '~ ,  870 F.2d 
1450, I452 (9th Cir. 1989). 
"See (7erIing Iiit'l Ii?.s.(b, v. Coi?iiir ' r  839 F.2d 13 I,  138 (3d Cis. 1988) (Conte~?!pt 01-dcr 
against corporatioil was error without findi~lg that iii'esidenl had a duty lo supply 



absurdly asscrts that Migrant Council is "responsible for the co~~duc t  of its 

board members,"'* apparently even in their purely personal capacities. 

D i z ' s  overly broad and paternalistic assertion has no basis in 

either logic or in law. He cites Tretlze~jey v. Green River Goizge, but this 

case merely reiterates the ~~nremarliablc and "well settled rule that "the 

power to do particular acts and the geiieral authority to mallage the 

co~porate affairs is vcsied in the trustees or directors, and their acts are 

binding only when doiic as a board and at a lcgal rneeii~ig."'~ ~ i a z  then 

leaps to the coriclusiori lliat this "warrantjs]" the Couricil being punished 

by a negative inference when its directors assert a personal Fifth 

Amendment pl.ivilege.40 His logic ignores well-established rulcs of 

vicarious liability. If his argument were correct, then corporations would 

he a~itomatically liable for any and all actions by its directors or even its 

e~nployccs withi11 thcir personal lives - wliolly contrary to tlie settled law 

4 1 of agency and of rcsj~oncteczt sz,/pel-ior. Under well-established law, un 

infol-mation coiiccrning persnn;~l holdings.). ,Tee ui,so iJniied Simir,~ v. White; 322 U.S. 
694, 698.700 (1033) (The Fiftlr A~iic~id~iicnt pi.ivilege is a pcrsoiial one that may be 
asserteil oiily by tire pel-son as to pcrsoiial papers, 11ot as to 311 organization's oiliciirl 
records tlral tlis persol? liolds in his or Iiei- ollicial capacity.). (;/ KCL Nortli~~c,sl. Iizc. V .  

Cbiorniio R~~,soi~i.ccs, inr., 72 Wn. App. 265, 267, 271-72 (1991) (aliiriiiing defai~it 
against corporation in derivative action wlici-c president refused inspection of corporate 
hooks). 
3 s  Response at 38. 
'" 17 Wi1.2d 697, 727 (Wash. 1'143). 
40 Response at 38. 
41 Tire well-known doctrine of ~,csponileiii .s~~peiioi. i~olds that an ernployer is liable for 
tlie ncgiigcnt acts of its eiiiployees ii', aird only if, these acts wei-e within tlic scope or 



agent's actiorts are the actions of'the corporation only wherz the agerzts 

act withirt the scope of their actual or ctpparerrt a u t ~ z o r i t ~ . ~ ~  

Further Ignoring agency principles and extending h ~ s  specious 

logic, Diat; tries to dismiss the distiilctioil betweell official Council 

busu~ess aild the personal lives of its individual Board memberi as a rnerc 

"legal fiction." Oile again, Diaz's argument defies common sense. Each 

Board member plalilly has 111s or her ow11 1,ersonal life, and - lust as 

plaillly - the Couilcil has an "institutional identity" that is separate and 

apart from tlie identities of its lndivtdual Board iuembers 

Courts apply these coiut~lon sense distiilctions in subpoella cases, 

to deteri11i13e wllcthcr the nature of the inaierial sought is corporate 

(unprotected by a Flfth Ainendnicnt privilege) or is personal arid subject to 

tile privilege. 111 deciding this, the relevant inquiry is whether the material 

sought is held by the iiid~vidual in his or her capac~ty as a representative of 

the corpoiaiioi~ '' "It intist be ktir lo say ihat the recolds demanded are the 

records of the organization rathcr than those ol'the i~ id iv id~ia l l , ] "~~ 

course or . .  .employment. Krihmiin v. Sfnte, 170 Wri.2d 81 0, X I  5 (201 1). 
42 Maurii v. Kis.sliilg, 56 Wn. App. 312, 316 (1989). 
43 See Reiiis v. Uiliied Stares. 417 U.S. 85. 88 (US. 1974) (holdilig that a former partner 
could riot ilivokc thc Fiiih Ameridmcril privilege to avoid producing business records 
because tlic pal-triership had an instit~irional ideritiiy iiidcpendcnt o r  its indi\'idiral partiicrs 
and tlic records were licld by tile partilei. iii a represeiilative capacity). 
44 Ueliis; 417 U.S. at 93. .See ~i iso  iJizited Srcztes v .  White, 322 U S .  694, 701 (1'144) 
(holding that a labor ~tliioli president could iiot i~ivokc his seli'iiicl-iiiiinatioii pi-ivilcgc and 
refiise to produce iinioii 1-ecords arid rccognizi~ig distiriction between the ofiicial union 
records aiid unioi~ ineriihers' personal ~records); (Jiziteii States v. B & Ll i'ei~iiing, I i~c. ,  398 



Because Diaz cannot show the Board members involted their Fifth 

An~endmciit rights regarding corporate records or business infbrmation, he 

s~rbstitutes a bootstrap asgunlent, urgillg that once he raised in~~nigration 

issues against the Council, those issues became part of the corporation's 

ofticiia business." However, Diaz cannot turn personal information illto 

corporate information simply by wishing it were so. The Board members 

had no duty to provide the Corn~cjl with personal information that was in 

no way related to their official responsibilities as Council directors. 

Finally, Diar ignores the Council's point that the alleged "control" 

for which he stretches is no1 even arguable as to forn~er Hoard n ~ e ~ m b c r s . ~ ~  

Contrary what Diaz suggests,4" the Board could not order former Board 

members to produce iil~migration-rclated discovery." Yet, as Diaz invited, 

the trial court also drew no distinction between fornler or current Board 

members, even though it is abundantly clear that former Board members 

coiild in no way be acting as Council representatives when they refused to 

1:.3d 728, 734 (6111 Cir. 2003) (statiiig tlint "key question is \vlietlier tlie records 81-c those 
o f a  'collective entity' \~,liich are lield by an individual in  a repi-eseiitalive capacity"). 
4 ~ l i e s i ) o ~ ~ s e a t  34. 
.I(, Tlrc tb1-11iei- Boei-d mcmbers aiiioiig thosc targeted by Diaz's discovery wci-c Avalos, 
Salgado and Garcia. The Council mistakelily stated at page 9 of' its opening brief that 
"four of the Board nrembers wlio voted to tel-niinatc Diaz were not (and still ai-e not) 
active inrembc~-s at the tiiiic of 1)iaz's discovery requests"; this statcliient sllould lrave 
citcd two inemhers, as Garcia was no longer on the Board on Deceinbcr 15, 2007. 
47 Itesponse at 20. 
48 Diaz's speculatioii tliat tlic Hoard coiild have adopted a I-esol~itioii to 01-dcr members to 
waive Fill11 hiiiciidiiieiit iiglits again igilores tlie distiiiction bctwceii their persoiial lives 
aiid orficial I-cspoiisibilitics. 



disclose their pcrsonai immigration or citizenship statuses. 4') 

The trial court's sanctions were improper.'" The Council was iiiore 

tliaii "substaiitially justified" in not producing all target Board ~nen~hers '  

personal immigration inforii~ation, and it tooic "ail the reasonable steps" it 

could talce to comply.s' A party has not "willS~~lly" violated a court order 

if it has a justifiable excuse.52 

Diaz ignores this rule, nlerely persisting in unrounded assertions 

tl~at the Council could have forced Board members to provide personal 

immigration or citizenship information." Thus, he continues to wholly 

ignore, that in imposing discovery sanctions, the trial court was vequived 

1U 
i I i T i  G I  I I r  / u s  : L I  l e i  J I  2 9  1999, 

101 F.3d 173, 181 (2d Cis, 190'1) (an ex-eniployee nlay iiivoke thc i'if'ih Ameiidment 
cvcii as to corporate records bccatise "once liic agency rclatioilship tcr~ninatcs, thc formc~- 
eiiiployee is iio longer a11 agent of'tlic corporatioil and is tint n custodian of tlie corporate 
records," and "[wl l ic~~ sricli sn iiidividi~al prodi~ces rccords in his possession 1ic caiiiiot be 
acting in  anytiiing otlics than his pcrso~lal capacity"); I n  re (;ronil ./~ii.): i ' roieei i ing,~, 
71 l:.3d 723 (9th Cis. 1995) (deciding tirat "tlie collective enlily rille does iiot apply to a 
fol-mer employec of a collective ci~tity wlio is no longel- acting oil bclialfofthc collective 
eiility"): Llnitc/l Stoles 1,. .McLau,~h/iir, 126 F.3d 130, 133 11.2 (3d Cir. 1'197) ("It could, of 
course, hc that a pesson sei-vcd with a subpoetla is not authorized to produce corpomtc 
doci~nieiits, ir i  wi~icli case hc is irot acting as corporate cr~stodia~i and all bets are off'). 
"' See / l u r~ ie t  1,. S,~olcilne Ari?bi~/oi i ie, I3 I Wi1.2d 484, 494 (1 997) (stating that wlicii a 
trial judge cliooscs oilc of the harsher rc~iicdics allowcd by CR 37(b). its reasons "should, 
typically, bc clearly stated on tlie record so tirat meaniiigii~i review call bc had on 
sppcai," \vl?ich was nol done herc); Si?eriigar_ 114 W1i2d a1 170 (reversing default order 
for discovery violations where tlicrc was no showing of willf~~lness or prcjudicc, sin1ila1- 
to thc PI-oceedings hel-e). 
5 i Mogana v. l iyL~ni l iz i  Motor Aii?., 167 Wn.2d 570, 584 (2009). 

M a g a ~ a ,  167 W1i.2d at 584: S17eilipr; I 14 Wn.2d at 168. 
13 Response at 20. 



to malce findings about whether the Council acted "willfully" or "without 

reasonable jiistificatio~~."~" 

Diaz's continued omission of tlie proper legal standard kom his 

appellate brief is especially glaring given that, in granting discretionary 

review, this Court's Comnlissioner found tlie trial court co~nniitted 

obvious or probable error because "the Migrant Council's justification that 

Board nlcmbers had asseried their Fifth Amendment rights was a 

"justification [that] appears to be reasonable and thus not 'willfi~l."'~' Diaz 

still nraltes no effort to show tirat the Council acted willf~illy 01- without 

justification when it 12rovided all tlie information it could in response to 

the subject discovery requests. No such showing was niade below, even 

though it was essential to a proper sanctions ruling. Thus, the trial court's 

decision to sanction the Council inust be reversed. 

F. The Trial Court's Jurv Instruction and Decision to Limit 
the Migrant Cot~ncil's Summary Judgment Arguments 
Welit Far Beyond the Scope of the Discoverv Dis~ute.  

111 reviewing the trial court's sanctions ruling, this Court intist 

determine whether the sanctions were "appropriate to advancing the 

purposes of discovery and were "proportional to the discovely violation 

54 
i3unzel. 131 Wti.2d at 4'14 (stalit~g tliat wiici? a trial judge clhooses oiic of tire Iiarsher 

retiiedics allowcd by CR 37(h), its reasoiis "shoitid, typically, be clearly staled on tlic 
reconi so that mea~iingfiti revicw can bc had oil appeal"); Sriedigur, I i4  Wn.2d at 170. 
" Cotliniissiollc~~'~ Rulitig Dated June 24, 2010 at 2. 



and the circumstallces of tlie case."" Diaz again ignores tllc controlliiig 

legal standard. His appellate briefs very limited legal discussio~i of tlie 

trial court's challenged adverse inference instructioi? simply explains tlie 

inapplicable geiieral propositiovi that adverse iliferenccs may be used in 

civil cases when a party asserts a Fifth Amendmeiit priviiege. The Council 

ackiiowledges the U.S. Supreme Court's ruling that "the Fifth Amendment 

does not forbid adverse ini'erences against l~nrties to civil actions when 

tlzeuv refuse to testify in response to probative evidence offered against 

 them[.^/"" Flowever, this ruling has no application here: Diaz did not inalce 

the target Board members personiai "parties" to his suit. 

Moreover, it is well-settled that the Fifth A~ne~idment privilege 

against compelled self-incrimination operates differently in civil and 

crii~~inal procecdi~i~s.~%ere, tlie relevant issue is the effect of a iion-party 

asserting a 1;iiili Amendment privilege in civil litigation. Inaptly, however, 

59 Diaz cites an annotation expressly limited to criliiiriul cases. And, even 

if the application of adverse ini'erenccs in crimi~ial cases has any 

'" f i i i rnc t ,  13 1 W1i.2d at 496-97. 
" Ruutei- v. /'~111?1i~qii~iz& 425 U.S. 308. 318 (1976) (empliasis added). 
'' (;riJ/in, 380 U.S. at 615 (explaining ilia1 tbe Fiiih Aiiie~idi~icnt "Torbids either coniiiieiit 
by the prosecution on tlie accused's silence or instructio~is by the court tliat si~cli sile~icc 
is evidence of guilt"). 
5'1 Response at 36 (citing "Inferences Arising from Reii~sal of Witness otlicr than Accused 
to Aiiswcr Questions on tlic Ground that the Answer would Tend to Incriminate," 
24 A.L.R.2d 895 (1952)). This article specifics its narrow and inapplicable scope: "before 
the questioii discussed Iici-e arises in a given case tlie followi~ig Facts niust be )>I-esent: 
( I )  'mere must be a ci-ii~linal proscciitioii against a person other than lire witncss[.ln Sec 
LEXSEF 24 A.L.II 2D 895 a1 *I .  No sucli pmseculion cxisls liere. 



sigi~iiicai~ce 11~1-e, Diaz misses the dii'l'ercilce between adverse inkrcnces 

imposed agaiilst a party who asserts a Fifth Ame~ldme~lt privilege and tile 

danger of prejudice to a party from imposiilg ail advcrsc inference where a 

non-party asserts this privilege. This cl.ucia1 distinctio~l is discussed (to 

Diaz's detriment) in the very annotation he cites. As explained there: 

"[Wlhen a witi?ess, other than the accused, decli~les to 
answer a question on the ground that I~ is  answer would tend 
to iilcriininate him, tlcat refusal alone cannot he made tlze 
basis of arzy iizfererzce by the jury, either,fuvoruble to the 
pvosecrttion or jizvorrrble to the /crirr~irzal/ rIefenrlant.'"O' 

The uriderlyiiig reasoning is that; "in declining to answer a cluestion on the 

ground that thc '~nswer woiild tend to incriminate h ~ m ,  thc w ~ t ~ ~ e s s  is 

exercising a coiistitutional rightperso~zal to himseli: tile exercise of whicll 

should neither help or harm a third p e r s ~ n . " ~ '  This iinderscores what the 

Couiicil has said all along: it is ui~just to punish the Council Sir valid 

exercises oS individual Fifth Amendmerit rights by rron-party Board 

members about entirely personal matters."* 

Diaz fails to apply thc correct legal analysis, primarily relying on 

inapposite cases discussing adverse inferences where aparfy, typically the 

60  LEXSEE 24 A.L.I< 2D 895 at *2 (eiiiplrasis added). 
" '  LI'XSI?' 24 A . L R  2D 895 at *2 (ei~~pliasis added). 
"' C/ I l i l l ~ ~ i  1). Uilireii Slaics, I84 F2d  394, 398 (D.C. Cir. 1950) (trial court luade a legal 
error in concli~ding "that a jiii-y has a right lo infcr that if the witness had answel-ed tlre 
question, the answer wmuid be uirfavorabie to tlre clefoldant . . . .  l think a jui-y has a right to 
drau an unfi~vordde inference fi-on? that .... 1 a111 going to let tlieiii [the proscciitoi-sj argue 
it;  hut I nil1 )not going lo say a~lytiiiiig in my chargc to the jury one way or another."). 



plaintiff, asserts Fifth Amendment privilege. However, this case raises the 

different issue of whether ail adverse inkrelice against a (Iefen(lalit is 

proper when a rton-party invokes the Fifth Aiiiendliient. The effect of a 

party's asseltioil of tliis privilege simply is not at issue here. The Couiicil 

has not asserted Fifth A~iiendment privilege, and the non-party Board 

mcmbcrs lawfully illvoiced theiryersortal Fifth Amcndmeiit 

Diaz also inaptly relies on a host of defuiict civil cases illvolvilig 

adultery or cri~iiiiial actions by a divorcing spouse, where courts disliiissed 

a divorciiig plaintiff s claiill after he or she invoked the Fifth Amcndiiient 

il l  respollse to questions from the defendant spouse." The rationale for 

allowing saiictions in these cases (which pre-date iiiodeni 110-fault 

divorce) sterns from the equitable principle that a plaintiff should not be 

permitted to withhold discovery that might relieve her defendant spouse of 

liability yet still he pcrinitted to prosecute her claim." As olle court stated: 

"the plai111iiT who invokes tliis privilege shoirld not he permitted to prevail 

and, in effect, 'eat his cake axid havc it too."'""l>is policy does not apply 

6.3 1<1' 11/18/09 at 18:3-8, 21:24-22:2 (trial court recog~iizing the wit~iesses' right to 
invoke privilege). 
64 See I<esponse at 37-38 (cases discussed ii i  text and footnote). 
(35 .See, r.g., Cl~risrcnsoil v. C'ili-;.~lc17,son, 281 Minn. 507, 162 N.W.2d 194, 202 (Minii, 
1968); Levine 11, iiorn.ctein, 13 Misc 2d 161, I74 N Y S 2 d  574. 578 (N.Y. 1948) (iisiiig 
similar i-aiionalc to affirni disiirissal of complaint wliel-e dcfcndant debtor iiioved lo strike 
ilie coiirplaint of plaintif[ assigncc of creditor's judgiiie~it beci~usc assigiiec asserted 
privilcgc). 
"",EXSEE 4 A.L.R.3d 545 at *2 (2008). See o1,so Lyon.; 1'. .Johnson, 415 F2d  540 (9th 
Cir. 1969) (disriiissing a plaiiitifi's civil rights actiori because she rcf~ised to cooperate 



here, where Diaz is trying to win daiilages by forcing non-parties to assert 

Fifth Arneildnient privileges about ii~elcvaiit personal information. 

Diaz cites a few civil cases involving whether a non-party's 

invocation of the Fiftli Amendiiiciit was adiiiissible against a party at 

trial." None involved an adverse inference as a discovery sanction. Two 

of thein involved an inference against the plaintiff, and thus are f~lrther 

distinguishable for the reasons just d i sc~~ssed . "~  These cases reject a 

sweeping rule that an adverse inference based i ~ p o ~ i  a third party's Fifth 

Ameiidment assertion is always proper, and (hey did not approve a broad 

adverse inferelice analogous to that ordered i i e r e . " ~ i n a l l y ,  these cases 

teach that two cruciz~l factors in n~aliiiig such a decision are (1 )  the current 

existence o S  a11 employment relationship between the non-party i~ivoliiiig 

the Firth Amendment and the party against who111 an inference is sought 

and (2) a subject iiiatter relationship betwee11 the employee's work and the 

question that triggered privilege.'" 

with discovcsy by invokiiig the Fifth Amendmeiil); Slx~rk.s v. S/,ork,s; 768 S.W.2d 563, 
567 (Mo. C3. Alip. 1989) (internal quotation omitted) (slating "/ill is no1 unfair to 
131-cd~ude one who invokes tlie assistance of the coiirts fro111 recovery wAci~ lic rehtscs to 
produce evidence peculiarly within liis kliowledge pcrtineiit to his riglit to recover"). 
67 See Rcspoilse a1 38-3(> Rr n.12 (citing LiB~itfi v. (JnitijiJ Stnte.~, 107 F.3d 110 (2d Cir. 
1997), Hririk9.s Inc. v. C,'itj, o j ' N e ~ ~  Yorlc, 71 7 F.2d 700 (2d Cir. I%?), FLIIC i'. Fidelity K. 
Depo,si/ Co. of Ma~ylailii, 45 F.3d 969 (5111 Cir. 1995), and ilain Gen. C'orp, v. (;iunimon 
$.s. S~lpporf COT/)., 825 1:. SLII?~.  040. 352 (D. Mass. 1993)). 
68 Rrir!k'.s,717 F.2d at 708; LiBlitii, 107 li3d at 124. 
""iirink's,717 F2d at 708; Liiiufti, I07 F.3d at 124; FDIC: 45 I2.3d at 978; Duto (;criern/, 
825 i;. Supp. at 352. 
7 0  See Bi,iii/; ',s, 717 i.'.2d at 710 (holding Lliat mtl?loyces'yrivilege clriiirt was u vicrrriorrs 



Diai. persists in improperly citing an Arkansas casc as supporting 

sanctions when a party involtes the Fifth ~ r n e n d m e ~ ~ t . ~ '  The Bomnr. casc 

actually hcld that due process does not pcrnlit a non-party's valid 

illvocation of the Fifth Amendment to support a discovery sanction against 

72 a party organization. Thus, Uonzur supltorts the Cot~ncil's position. It is 

unjust to punisl~ the Co~incil for lawf~11 asscrtions of pcrsonal 

constitutional rights by some of its Board members. It also is contrary to 

Fifth Amendment protections to use these lawful assertions to coerce 

Hoard nlembers into waiving personal conslitutional rights by punitive 

saiictions. I2veii Diaz's divorce cases recognize a distinction when a 

defendant involtes the Fifth Anicndment: ''It is soniething clsc.. .to rcquire 

one who is in court involuntarily to elect betwecn his constitutional 

udrfrission I?), ern/~lo.yer rlrhere the question triggering t1zi.s c lu i r~~ r,eluted to the 
enrf1loyc,es' work): FDIC 45 F.3d at '177 (in a suit over a piai~rtif'bank's losses after its 
chief lcirdiiig officer was accused of taki~iy bribes, proper lo adillit Fifth Amendment 
asserlions by iioli-party witnesses; jury corrlrl not draw un udverse ir?fererrce ruitliouf 
,fir.stfir~dirrg collrrsiorr betweerr the bribed enrj?loj,ee rrrrd tlre isitrress, and jury coulrl not 
firrd lirzbilitjr husetl solely orr orr arii~er.ie irrferenccfindir~g); D~i i i i  Geirerul, 825 F. Supp. 
at 352-53 (employee's nssertioii of privilege against einploycr adriritted where tlrere was 
evidence tirat eirrploycr shared in "rewards of eilrpioyec's wrongdoiiig"). Acc,oi,~l LiButti, 
I07 F3d at 113 (allowiiig nn adverse i~rfcl-c~icc against a plaintiff daughter where the IRS 
levied on n liorse she said was tiers after tlre IKS sought to collect deli~iqiicirt taxes fro111 
lrer ktlier, wlio invoked privilege about who owired the horse because she, and heyfirt11c.r 
shrrred nrr irlterest irr collnsii~eljr irrsrrlntirlg the /ror.iefinnr tlre I R S ' ,  lel,y). Koi~ios 
1 .  Koiiior, '168 F. Supp. 400, 407 (S.I). Ind. 1997) (third party's reCucai lo testify [not 
;idmissibIe against dcfeiidant sister becaiise i t  was riot a vicarious stateiiieiit, "uillike a 
claim ofprivilegc by a current or former employee"); Verand[~ Jiieucii (~11ih Lid. P'ship v. 
lVc.st. S ~ i r  Co.. 930 F.2d 1364, 1373 (1st Cir. 1991) (excliiding evideircc or  privilege 
against col-poration because "an individual's invocation of a personal privileg~. against 
sclf-ii~icriminaiion cannot, \vithout more, be lreld against lhis corporate employer"). 
7 !  Respoiisc at 35 (citing Uoinur 1.. Mosei 25 I S.W.3d 234. 240 (Ark. 2007)). 
72 Bonzur, 251 S.W.3d at 240 (Ark. 2007). 



privilege arid the autonlatic entry of a judg~nent against 

In sum, Diaz provides no authority supporting either the content or 

cSSect of tlie trial court's adverse inference iiistruction. The trial court here 

took the unprecedented and inipermisslble step of ordering that the jury 

could ~nfer tilc enl~re Board's niotive for d~scliarging Dlaz on Dccember 

15, 2007 based on personal decisioi~s to exercise constitutional rights 

made several years late1 by only half or  the dcc~s~oi i  mak~ng Board '" 
G. 1)iaz Pretends that the Council had an Opporturlitv to 

Respond to his Request for Terms whei~  It Did Not. 

D ~ a z  dis~~igcnuously tries to defend thc trlal court's erroneous 

decision to iiiipose $1,500 in terms by co~iveniently ignoring a crucial, 

unde~iiahle fact: The only Lime Diaz ever sougl~t terms was in his iliotioli 

seeking reconsideration of tlie trial coi~rt's decision to nioderate its 

original conicmpt ruling by imposing lesser sanctions than defaiilt." 

Under Local Civ~l  Rule SO, the Council could riot respond to Diaz's 

I-econsidcration motion without leave fiom tlie trial court.'"t no time 

becore the prcseiitnient Iieal~ng d ~ d  the trial court ask the Counc~l to 

respond to Dia7's request for ternis. Instead, at the presentmciit liearlng, 

i .Spurlcs, 766 SS.W.2d at 567. Here, of course, tire privilege was invoked hy non-parties. 
74 C f  I / /  184 F.2d at 399 (liolding that the trial court erred by aliowiirg thc 
prosecutioii to al.giie an unfavorabic inference fiom a non-party's assertioir of privilege; 
because such "an inference, without more silpport, woilld be no iniore tlra~r speci~lation."). -. 
'' CP at 456. 
7 ( ,  Rcntoii!Fraiiklin Coiinty Local Ruic 59( I) provides that iniotioiis for rcconsidciation ai-e 
subn1iucd without oral argument unless tile Coiir1 orders otherwise; the trial jiidge may 
deny the iinotioir or call for a written respoiisc. Tire trial coui-t did not ask for a response. 



the trial court simply expressed a desire to avoid further hearings and 

sunlrnarlly awarded Diaz 51,500 111 fees, sett~ng a deadline for payment " 

Dia7 cla1111s that CR 37 "demandr" that the trlal court award terms 

l~c re . ' ~  Oilcc again, his overblown argumellt 1s slmply wrong. A trial court 

may not impose tcrms under CR 37(b)(2) ~f the conduct at issue "was 

substdntiaily justified or other c~rcu~l~stances make an award [of 

terms] ... unjust." Iiere, the trial court's summary imposition of fees not 

only violated the Council's due process rights by depriving the Council of 

any ol?portwlity lo be heard on this subject, hut it also erroneously 

imposed ,I furthcr sanctlon when the Council's condiict was "substantrdliy 

justified" because of non-parties' valid exercises of their personal Fifth 

Amendi-nenl r~ghts. This Court should reverse the t r~al  court's procedurally 

and iuhstant~vely in~proper nnposltlon of this add~tional sanctlon, and 

order Diaz to immediately repay the Council for the $1,500 in terms. 

H. Diaz Misrepresents the Substance of Trial Court's 
Improl~er Limitation on the Council's Arguments About 
its Overriding Justification for Diaz's Discharge. 

Diaz erroneously implies that the trial court ruled tlie Council is 

prohibited ii-om arguiiig it had an "overriding jiistificationn' for discharging 

him, even at t r~al  The t r~al  court only ordered that the Council cannot 

77 RI' 4i6110 at 19:22-22:6 (trial court  statii~g "I'll allow $1500 ihr these attoi-neys fees 
and we'll get on with it); 23:6-10 (siii~ilal.). 
78 I<esponse at 40. 



argue the "overriding justificatioii" element at sumriiary judgment.'?t 

cevtaiilly did not order that the parties could 11ot litigate this issue at trial. 

Diaz's niisreprcsciitation does not cure tlie trial court's error. The 

trial court's "pre-decision" of the Council's summary judgment motion 

due to the discovery dispute improperly prevents the Co~incil from 

attaclzing tlie sufficie~lcy of Diaz's pvinzir facie case through established 

su~i~mary judgment procedures. This vioiatcd CR 56, and is 1101 s~~pported 

by CR 37. Diaz relies upoil CR 37 as the authority for striking a summary 

judgrne~it argument," yet the trial court appeared to properly recognize 

that it would be error to rely on CR 37(b)(2)(B) to limit summary 

judgment arguments as a discovery sanction (particularly where the trial 

court, through a different judge, had already entered a final order irnposilig 

its contempt remedy after substantial briefing and five hearings)." Yet the 

court Failed to identify any autliority for this ruling. It merely opined it 

would "uiii:~irn to allow the arguiiient because il viewed the sul>jcct of tlie 

discovery as linlicd to the issue of overridil-ig just i l icat ioi~.~~ 

It was error to linlz the ovet-riding justification eie~ucnt of the 

7" C:P at 153.24-28; RE' 4/19/10 at 13.13.17. 7'llis rulirrg was made in response to Diaz's 
motion to strike the Council's summary Judgmcnt 11x)tion. Cf' at 454-55. 
60 ilesponse at 39-40. 
" IR1'4/19/10at 13.13-17. 
" RP 4/19/10 at 14:12. 



wrongful discharge claim to this discovery dispute." Tl~is  element focuses 

on "whether the employer had an overriding reason Tor tem~inating the 

ernployec despite tlie employee's public policy linked c o i ~ d u e t . " ~ ~  Board 

mcnlbers' immigration status is simply irrclcvant to whether the Council 

nonetlzeless lsad an overriding justification to discharge 1)iaz for 

n~isconduct, poor performance, and mismanagement. This Court should 

reverse, ordering full litigation of all sumnlary judgment issues. 

111. CONCLUSION 

This Court sl~ould reverse tlic trial court's orders compelling 

ii~~migi-ation-related discovery and imposing sanctions. Instead, the trial 

court should habc granted the Council's protective order preventing 

discovery of actual immigi-alion status. Thus, Diaz should be precluded 

kom using inin~igratioii status for tactical gain and iil rerroretn effect. 

lh 
RI-':SPECTFULLY SUI3MITTED this /d day of April 201 I .  

JACKSON LEWIS LLP 

ptLA?-+L 
I<ar 11 P. Kruse, WSBA # I  9857 
Catharine M Molirset, WSBA tt29682 
Attorney? for Appellant Wnsl~ingtoi~ State Migrant 
Co~lllcil 

"'See RP 3/29/10 at 19:4-I4 (court stali~rg .'I iliiiik it could be patciilly iinijir to allow the 
defciidant io iiiovc ih i  suiiimary jiidgiiieiit oii the bases of those last foiis clcmeirts 
because oftlie discovery violatioir that Judge Mailicsoir Soiiiid, ni~mhcs one . .  " ) .  
84 (;urdiii,r 1). Looiois Arr~?iii.eii, I n c ,  128 Wn.2d 931, 947 (1996). 
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