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INTRODUCTION
Washington's Industrial Insurance Act (IIA) entitles workers to

benefits if they suffer an occupational disease contracted from employment
covered the IIA. RCW 51.08.140; Dep’t of Labor & Indus. v. Fankhauser,
121 Wn.2d 304, 309, 849 P.2d 1209 (1993). The IIA entitles these workers
to benefits even if they are also separately or concurrently exposed to
hazardous substances while working in employment not covered by the IIA.
As such, the Superior Court erred in interpreting RCW 51.12.102 when the
court held: “The legislature in passing section 102 intended that claimants
receive benefits (if eligible under the ITA) while pursuing benefits under
Federal law.” CP at 63 (emphasis added). The Superior Court erroneously
assumes—without citing any authority—that RCW 51.12.102 requires
employees to pursue recovery under the LHWCA whenever possible.

Rather than forcing claimants into federal compensation, the statute’s
text and legislative history permit the claimant to elect the appropriate
compensation program. Additionally, federal law and the Washington
Administrative Code preclude the Department from determining the
responsible insurer is a federal insurer; the Department may only determine
whether there exists a responsible I[IA-covered insurer. In the alternative, if

the Department can select the claimant’s appropriate compensation program
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and determine there is a responsible federal insurer, the Department must do

so under the last injurious exposure rule.

1.

ASSIGNMENTS OF ERROR
The Superior Court erred in denying Mrs. Olsen’s request to
reverse or modify the Department of Labor and Industries’
decision and order granting Mrs. Olsen temporary death benefits
under the Washington Industrial Insurance Act (IIA).

The Superior Court erred in holding Mrs. Olsen’s argument
without merit regarding her claim the Department does not have
subject matter jurisdiction over issues related to Mr. Olsen’s
asbestos exposure at jobs covered under the Longshore and Harbor
Workers’ Compensation Act (LHWCA).

The Superior Court erred in ruling Gorman v. Garlock, 155 Wn.2d
198, 118 P.3d 311 (2005), does not conflict with Dep’t of Labor &
Indus. v. Fankhauser, 121 Wn.2d 304, 849 P.2d 1209 (1993).

ISSUES PERTAINING TO ASSIGNMENT OF ERRORS

1.

Does RCW 51.12.102 permit regular IIA benefits, as opposed to
temporary benefits, for workers who may be entitled to benefits
under the LHWCA?

Is Gorman controlling even though it did not involve a workers’
compensation claimant and did not contemplate the issues
presented by this claim, and when no court has abrogated
Fankhauser?

Did the Department and the Superior Court exercise subject matter
jurisdiction over a LHWCA claim in determining the responsible
insurer and was the exercise of jurisdiction improper?

If the Department may exercise jurisdiction, has Mrs. Olsen
demonstrated the last injurious exposure rule requires that when
the last exposure occurs in an ITA-covered employment that such
final exposure entitles the worker to benefits under the IIA?
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STATEMENT OF THE CASE

Robert E. Olsen worked as a pipefitter in the State of Washington
from 1955 to 1990. See CABR 22-25. This employment repeatedly
exposed Mr. Olsen to asbestos. Id. Mr. Olsen’s asbestos exposure occurred
while working for employers covered under the Washington Industrial
Insurance Act (ITA) and the Longshore & Harbor Workers’ Compensation
Act (LHWCA). His exposure by employers covered under the LHWCA
occurred early in his career. The remainder of his work-related injurious
exposure occurred exclusively under IIA-covered employment. See CABR
26-27.

Before Mr. Olsen died in 2008, his physician diagnosed him with an
asbestos related disease, including asbestos-induced visceral pleural fibrosis,
parietal pleural fibrosis, and subpleural interstitial fibrosis. CABR 28-33.
Dr. Hammar, the diagnosing physician, determined the concentration of
asbestos fibers in Mr. Olsen’s lungs showed his lung diseases resulted from
asbestos exposure. CABR 26-27. Mr. Olsen's prolonged asbestos exposure
from employers covered under the IIA and the LHWCA proximately caused
his asbestos related diseases; however, his last injurious exposure occurred
under IIA-covered employment. Id

On November 6, 2008, the Department issued an order grating Mrs.

Olsen temporary death benefits. The order in pertinent part stated:
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It has been determined that Mr. Olsen was exposed to
asbestos in the shipyards, and therefore is considered a
maritime worker, under maritime coverage. A claim has been
filed with the Longshore and Harbor Workers Compensation
Act, Claim number, 14-148086. That claim is not yet allowed
and benefits have not been paid.

It has been determined that the worker was also exposed to
asbestos in employment subject to coverage under Title 51
RCW.

In accordance with RCW 51.12.102, temporary benefits will
be paid to the surviving spouse from the Asbestos Fund until
the Federal insurer initiates payments or benefits are
otherwise properly terminated under the title. CABR 34-35.

The following week, Mrs. Olsen appealed the Department’s ruling to the
Board of Industrial Insurance Appeals (Board) which granted the Petition for
Appeal on January 5, 2009. CABR 56. The parties moved for summary
judgment and the Board granted judgment for the Department. Mrs. Olsen
petitioned for review but the Board denied her petition. CABR 2. Following
the Board’s denial, Mrs. Olsen appealed to the Yakima County Superior
Court. On May 20, 2010, the Superior Court affirmed the Department’s
decision limiting benefits under RCW 51.12.102 to temporary benefits until
the federal insurer initiates payment, at which point IIA benefits would

cease. See CP 63.

STATUTORY FOUNDATION

This case concerns jurisdictional overlap between two workers’

compensation acts: the Longshore and Harbor Workers’ Compensation Act
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(LHWCA) and the Washington Industrial Insurance Act (IIA). Congress
enacted the LHWCA, 33 U.S.C. § 901 et seq., in 1927 to cover maritime
workers not covered by the Jones Act. This federal coverage includes
maritime workers who suffer occupational diseases resulting from at-work
exposure to hazardous substances. Usually, workers in these fields have
transitory employment histories, resulting in hazardous exposure at jobs
covered by many workers’ compensation systems. Therefore, questions
commonly arise asking which workers’ compensation system is responsible
for the resulting occupational disease.

In this case, Mrs. Olsen answered that question by filing a claim for
Washington State workers’ compensation benefits. She filed under IIA
because her husband’s last asbestos exposure occurred while covered by the
ITA. CABR 26-27. Washington’s workers’ compensation system is
governed by Title 51 RCW and administered by the Department of Labor
and Industries. Washington’s first workers’ compensation act passed in
1911. The Act was drafted by representatives for employers and for
employees through mutual desire to end wasteful and costly litigation. Stertz
v. Industrial Ins. Com'n of Washington, 91 Wash. 588, 590, 158 P. 256
(1916). From this “great compromise,” employers gained immunity from
suit and employees obtained guaranteed “sure and certain relief” via the
accident fund established and paid for by employers. Id.; State v. Clausen,

65 Wash. 156, 169-170, 175, 117 P. 1101 (1911). Employees gave up their
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right to substantial damages at trial in exchange for “a small sum without
having to fight for it.” Stertz, 91 Wash. at 590. Ultimately, this is a case

where the Department has forgotten the purpose of the “great compromise.”

STANDARD OF REVIEW

A. Summary judgment is appropriate because there is no issue of
material fact.

The parties initially tried this case before Industrial Appeals Judge
Molchior on cross motions for summary judgment. CABR 44. At that time,
Judge Molchior determined there were no genuine issues of material fact.
CABR 45. The parties, by large, stipulated to the facts. CABR 26-27. As
such, no genuine issue of material fact exists because RCW 51.52.115 binds
the parties to the record created before the Board of Industrial Insurance
Appeals. RCW 51.52.115 (“[TThe court shall not receive evidence or

testimony other than, or in addition to, that offered before the board . . . .”).

B. The Standard of Review on Appeal is de novo.

Appellate courts review questions of law de novo. Statutory
interpretation is a question of law; as such, it is reviewed de novo. Cockle v.
Dep’t of Labor & Indus., 142 Wn.2d 801, 813, 16 P.3d 583 (2001).
Additionally, no genuine issues of material fact exist and the only issue for

review is a question of law; accordingly, the standard of review is de novo.
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Tallerday v. Delong, 68 Wn. App. 351, 355, 842 P.2d 1023, 1025 (1993);
Clauson v. Dep’t of Labor & Indus., 130 Wn.2d 580, 583, 925 P.2d 624
(1996). Finally, when the record consists entirely of written material, as it
does here, the appellate court stands in the same position as the trial court
and reviews the record de novo. Truly v. Heuft, 138 Wn. App. 913, 916, 158
P.3d 1276 (2007).

Since the standard of review is de novo, this Court is not bound by
the Superior Court’s holdings and conclusions opposing Mrs. Olsen.
Because Mrs. Olsen is claiming widow’s benefits under Washington’s
workers’ compensation statute, the statutory presumption favoring the
claimant still binds this Court. RCW 51.12.010; Harry v. Buse Timber &
Sales, Inc., 166 Wn.2d 1, 8, 201 P.3d 1011 (2009). (“Any doubts and
ambiguities in the language of the IIA must be resolved in favor of the
injured worker . . ..”). As such, this Court should review the issues in this

case anew and resolve all “doubts and ambiguities” in Mrs. Olsen’s favor.
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ARGUMENT

A. Textual Interpretation

1. The Department inappropriately interprets RCW 51.12.102
(1) because it rearranges the statutory structure and inserts
additional conditions not contemplated by the statute.

The Department rearranged the structure of RCW 51.12.102 (1) in a
way that confuses the order of operations created by the legislature for
determining workers’ compensation jurisdiction. RCW 51.12.102 (1) in

relevant part reads:

The department shall furnish the benefits provided under this
title to any worker or beneficiary who may have a right or
claim for benefits under the maritime laws of the United
States resulting from an asbestos-related disease if . . . the
worker's employment history has a prima facie indicia of
injurious exposure to asbestos fibers while employed in the
state of Washington in employment covered under this title.
The department shall render a decision as to the liable insurer
and shall continue to pay benefits until the liable insurer
initiates payments or benefits are otherwise properly
terminated under this title.

RCW 51.12.102 (1) (emphasis added). As the legislature worded it,
the statute says the Department must provide Title 51 benefits if the claimant
shows some asbestos exposure while under an IIA-covered employer. The
Department must pay those benefits even if another workers’ compensation
act might also entitle the claimant to benefits. After the claimant elects state
benefits, the Department seeks out any liable insurer and continues benefits

until the liable insurer begins payments. Within that process, there remains
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the question of how the Department determined the liable insurer. The
answer is the last injurious exposure rule: “[tlhe liable insurer in
occupational disease cases is the insurer on risk at the time of the last
injurious exposure . . . during employment within the coverage of Title 51
RCW. ...” WAC 296-14-350(1). As the following sections of this brief
demonstrate, the Department misconstrues the entire procedure for
determining liability in occupational disease cases.

The Department’s first misstep in determining liability occurred
when the Department placed the final sentence of RCW 51.12.102(1)
(determining the liable insurer while continuing benefits payments) at the top
of the section. As the legislature worded the section, the Department
furnishes benefits and then determines the liable insurer. Instead, the
Department, by moving that last sentence, determines the liable insurer
before any benefits have even been paid. Then, if the Department
determines the claimant might have had some LHWCA-covered exposure,
no matter how trivial, the Department automatically makes the benefits
temporary. The Department’s current process is wrong; it ignores
Fankhauser and in no way coincides with the process laid out by the
Legislature in RCW 51.12.102(1).

The Department’s interpretation is incorrect for two textual reasons:
(1) the sentences contained within RCW 51.12.102(1) are not

interchangeable, and (2) the Department cannot shoehorn extra words into
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the statute. The section cannot be rearranged because each sentence is
anchored into place, creating a multi-step process for determining the liable
insurer. Looking to the last sentence of RCW 51.12.102(1), the phrase “shall
continue to pay benefits” is locked in place by the word “continue”. This
sentence says the Department continues to pay benefits while determining
the liable insurer and waiting for that insurer to initiate payments. In this
case, it is undisputed the last insurer is the State Fund because Mr. Olsen’s
last insured employment occurred with a State Fund employer. The
legislature’s use of “continue” requires the Department pay full regular
benefits before any determination as to the liable insurer—contrary to the
Department’s current procedure.

Instead of following the legislatively enacted process, the
Department began adjudicating this claim by choosing a liable insurer before
paying any benefits. CABR 34. By doing so, the Department rendered the
word “‘continue” superfluous—the Department cannot continue paying
benefits while determining the liable insurer when it starts by determining
the liable insurer. In Washington State, ““[s]tatutes must be interpreted and
construed so that all the language used is given effect, with no portion
rendered meaningless or superfluous.”” Davis v. Dep’t of Licensing, 137
Wn.2d 957, 963, 977 P.2d 554 (1999) (quoting Stone v. Chelan County
Sheriff's Dep’t, 110 Wn.2d 806, 810, 756 P.2d 736 (1988)). Accordingly,

the Department should have begun adjudicating this claim by paying Mrs.
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Olsen normal widow’s benefits and then determined the liable insurer.
Because the Department’s interpretation renders superfluous the term
“continue,” this Court cannot sustain the interpretation proffered at the
Superior Court.

Aside from adding the word “temporary” before “benefits,” the
Department also inserted the word “federal” into the statute. However,
inserting this word renders later provisions of RCW 51.12.102 superfluous.
Such interpretation violates our canon requiring reading acts as a whole and
giving effect to all language used. See State v. S.P., 110 Wn.2d 886, 890,
756 P.2d 1315 (1988). RCW 51.12.102(3) tells the Department what to do
in occupational disease claims if the responsible insurer is a self-insurer or
the state fund. RCW 51.12.102(3). However, if the statutes automatically
makes LHWCA-covered employers the liable insurer in every case, then the
legislature had no reason whatsoever to include § 102(3) in RCW 51.12.102.
Therefore, to keep § 102(3) operative, the Department cannot be allowed to

render liable every LHWCA-covered employer.

2. Because Gorman did not consider eligibility for Washington
workers’ compensation benefits, the Department wrongly
relies on it for determining the liable insurer.

Aside from rendering provisions of RCW 51.12.102 inoperative, the
Department’s method for determining the liable insurer fails for other
reasons. The case law cited by the Department to support its method for

assigning liability in occupational disease cases is off point. Specifically, the
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Department relies on Gorman v. Garlock, 155 Wn.2d 198, 118 P.3d 311
(20095), for interpreting RCW 51.12.102. CABR 104-6. However, Gorman
is not controlling: that case only concerned an employee’s attempt to bring
civil suit in state court against longshore-covered employers for intentional
asbestos exposure. Gorman, 155 Wn.2d at 206-208. To contrast, this case
concerns a claim for workers’ compensation benefits—not a tort lawsuit. At
no point in Gorman did either plaintiff make a claim for state or federal
workers’ compensation benefits; indeed, the plaintiffs tried to combine
federally-covered employers under Washington State law. Id. To further
contrast, Mrs. Olsen is making a claim for state workers’ compensation
benefits which, if allowed, would abrogate all liability for any federal
longshore employer—rather than wrongfully attempting to bring an
employer covered under federal law within the jurisdiction of state tort law.
Although Gorman discussed RCW 51.12.102(1), the discussion is
dicta because the Supreme Court did not have before it the foregoing issue of
a claim for state workers’ compensation benefits. As discussed in the section
above, RCW 51.12.102(1) deals exclusively with two items: (1) claims for
Title 51 workers’ compensation benefits, and (2) the process for determining
whether claims should be allowed when the claimant has exposure from both
ITA-covered and non-covered employment. Because the case did not
concern workers’ compensation, the Gorman court did not consider the

ramifications their decision would have on future workers’ compensation
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claimants. Therefore, Gorman’s reach should be limited and the discussion
regarding RCW 51.12.102 should be considered inapplicable because the
Supreme Court has yet to properly weigh and consider the issue presented

here of a claimant seeking benefits under the IIA.

3. The Fankhauser analysis of the last injurious exposure rule
conflicts with Gorman, but still controls because the
Gorman court neither modified nor abrogated Fankhauser

Fankhauser has already decided this case. Even the Superior Court
acknowledged Fankhauser would be definitive but for the ruling in Gorman.
CP 63. Fankhauser applies because it involved two occupational disease
claimants who, similar to Mr. Olsen, had asbestos exposure at employments
covered by the IIA and employments not covered by the IIA. Fankhauser,
121 Wn.2d at 306-307. In Fankhauser, the Department used Weyerhaeuser
Co. v. Tri, 117 Wn.2d 128, 130, 814 P.2d 629 (1991), to deny workers’
compensation benefits because Fankhauser and Rudolph’s last injurious
exposure did not occur at IIA-covered employment. Fankhauser, 121
Wn.2d at 312. However, the Supreme Court held: “Weyerhaeuser does not
address how to assign liability when one of the employers is not covered by
the state workers’ compensation system.” Id. at 313. The Court then
adopted the Ninth Circuit’s interpretation of the last injurious exposure rule
and granted Mr. Fankhauser and Mr. Rudolph Title 51 benefits. Id.
(adopting Todd Shipyards Corp. v. Black, 717 F.2d 1280 (9" Cir. 1983), cert.

denied, 466 U.S. 937 (1984)). Fankhauser, following Todd, guarantees Title
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51 benefits to occupational disease claimants whose work history shows
both IIA-covered and non-covered employment, so long as some exposure
occurred at [TA-covered employment. Id. at 315.

This case falls within the Fankhauser rule, entitling Mrs. Olsen to
widow’s benefits under Title 51 RCW. The Superior Court erred when it
found Fankhauser and Gorman not in conflict and decided Gorman
overrode Fankhauser. CP at 68. However, the court failed to provide a
basis for its assertion. Examining the briefs and oral arguments from
Gorman, it becomes clear the parties did not brief the Supreme Court on the
issues present in both Fankhauser and the present case. The parties spent the
entire oral argument in Gorman discussing provisions of the LHWCA and
whether Gorman could sue federally-covered employers under state tort law.
See generally, Oral Argument, Gorman v. Garlock, 155 Wn.2d 198 (No.
75606-6) available at http://www.tvw.org/media/mediaplayer.cfm?evid
=2005050032B& TYPE=V&CFID=780633& CFTOKEN=28203811&bhcp=
1. The same applies to the five briefs submitted to the Supreme Court. See
generally Appellants’ Br., Gorman v. Garlock (No. 75606-6); Br. of
Respondent Lockheed Shipbuilding Co, Gorman v. Garlock, Appellants’
Reply Br., Gorman v. Garlock; Petitioner’s Supplemental Br., Gorman v.
Garlock; Respondents’ Supplemental Br., Gorman v. Garlock.

If the Gorman Court truly had been briefed on determining the

responsible insurer, the parties could not have avoided discussing
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Fankhauser and its treatment of the last injurious exposure rule. That is
exactly what happened in Gorman: the parties did not mention Fankhauser
once in the oral argument and only in passing in the briefs. Even then, those
limited references fail to discuss the Fankhauser ruling on last responsible
employer and only mentions the case as good background reading on the last
injurious exposure rule. Br. of Resp. Lockheed Shipbuilding Co at 6,
Gorman;, Gorman, Respondents’ Supp. Br. at 7, Gorman. As such, the
Supreme Court did not foresee Gorman having any bearing on determining
eligibility for workers’ compensation benefits and its reach should be
appropriately limited. Because the parties in Gorman were not concerned
with the procedures for determining the responsible insurer and did not brief
the Court on that topic, the Superior Court erred in finding Gorman
controlling when determining the liable insurer.

Additionally, Gorman could not have impacted any part of
Fankhauser due to the Supreme Court’s holdings on stare decisis. In
deciding Gorman, the Supreme Court recognized the Ninth Circuit’s
holding; making the last LHWCA-covered employer responsible for all
benefits regardless of subsequent non-covered exposure in Todd Shipyards
Corp. v. Black, 717 F.2d 1280, 1292 (9th Cir. 1983). Gorman, 155 Wn.2d
at 217. However, the Gorman court failed to recognize Washington State
had already adopted this same rule for Washington State workers’

compensation in Fankhauser. Fankhauser, 121 Wn.2d at 314. In so doing,
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the Gorman decision ignored stare decisis. The doctrine of stare decisis
“requires a clear showing that an established rule is incorrect and harmful
before it is abandoned.” Riehl v. Foodmaker, Inc., 152 Wn.2d 139, 147, 94
P.3d 930 (2004), quoting In re: Rights to Waters of Stranger Creek, 77
Wn.2d 649, 653, 466 P.2d 508 (1970). Where the Court expresses a clear
rule of law, like in Fankhauser, the court should not overrule it sub silentio.
State v. Studd, 137 Wn.2d 533, 548, 973 P.2d 1049 (1999). The Supreme
Court in Gorman made no such finding overruling Fankhauser; therefore, it
would be incongruous for Gorman to bind injured workers who have relied

on the Fankhauser line of cases in filing for benefits under the IIA.

4. If Gorman applies, it must be overturned or modified due
to its resulting conflict with RCW 51.12.010 and Supreme
Court precedent.

If Gorman applies, the holding must be abandoned or modified
because it runs counter to the Court’s long-standing precedents liberally
construing Title 51 in favor of the injured worker. The Act’s purpose is to
reduce “to a minimum the suffering and economic loss arising from injuries
and/or death occurring in the course of employment.” RCW 51.12.010.
Furthermore, courts liberally construed the Act to achieve this purpose
favoring workers. Id.; Cockle v. Dep't of Labor & Indus., 142 Wn.2d 801,
811, 16 P.3d 583 (2001) (“[W]here reasonable minds can differ over what
Title 51 RCW provisions mean . . . , the benefit of the doubt belongs to the

injured worker.”). The Court reaffirmed this purpose as recently as last year
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in Harry v. Buse Timber & Sales, Inc. In Harry, the Supreme Court
distinguished its precedent set by Dep’t of Labor & Indus. v. Landon, 117
Wn.2d 122, 814 P.2d 626 (1991), regarding the schedule of benefits for
claimants with occupational hearing loss. Harry, 166 Wn.2d at 12. Even
though the result in Harry would become cumbersome and expensive for the
Department, the Court distinguished Landon because applying it to Harry
would have resulted in an interpretation of Title 51 limiting the benefits an
injured worker could receive. Id  Because RCW 51.12.010 requires
interpreting Title 51 in favor of the claimant, Mrs. Olsen asks this court to
follow the Supreme Court’s lead in Harry and accordingly limit Gorman’s
unforeseen consequences.

The petitioners in Gorman argued for liberally construing RCW
51.12.102 as abrogating the exclusionary language in RCW 51.12.100;
however, as the Court noted, such interpretation would violate the canon
against superfluity. Gorman, 155 Wn.2d at 211. Instead, the Gorman court
went with a more limited interpretation. But, that interpretation works little
better than the one proffered by petitioners Gorman and Helton because the
Court’s holding needlessly limited injured workers’ relief. Such limitation is
unnecessary since a middle ground exists which provides better relief to
injured workers without going so far as to violate the canon against

superfluity.
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That middle ground relies on the following two items, which

Gorman correctly acknowledged when beginning statutory analysis:

1) the purpose of RCW 51.12.100’s exclusionary language was “to
prevent double recovery by [such a] worker,” Gorman, 155 Wn.2d
at 208, quoting Esparza v. Skyreach Equip., Inc., 103 Wn. App.
916,938, 15 P.3d 188; and

2) “[t]o resolve apparent conflicts between statutes, courts generally
give preference to the more specific and more recently enacted
statute.” Gorman, 155 Wn.2d at 210-211, quoting Tunstall v.
Bergeson, 141 Wn.2d 201, 211, 5 P.3d 691 (2000).

Despite these two acknowledgments, the Gorman Court went on to
overlook them in resolving RCW 51.12.100 with RCW 51.12.102. Since
RCW 51.12.100°s sole purpose is to prevent double recovery, the Court
should have permitted recovery under RCW 51.12.102 up to the point of
double recovery which would violate RCW 51.12.100. This ensures both
statutes remain in effect, avoiding superfluity. Accordingly, this court
should adopt the foregoing resolution of § 100 with § 102 for the following
two reasons: (1) this interpretation better complies with RCW 51.12.010’s
required construction favoring claimants and (2) it better favors the more
recently enacted statute, as required by Tunstall. This interpretation entitles
Mrs. Olsen to IIA benefits up to the point that she begins receiving longshore
benefits, at which time RCW 51.12.100 would cut off state benefits to

prevent double recovery.
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B._ Legislative Intent
1. The legislative history of RCW 51.12.102 shows the
legislature contemplated neither temporary benefits, nor
forcing claimants to pursue federal compensation;
therefore, the Department should not be permitted to
restrict the statute beyond the legislature’s intended scope.

The Superior Court held: “[t]he legislature in passing section 102
intended that claimants receive benefits (if eligible under the IIA) while
pursuing benefits under Federal law.” CP at 69 (emphasis added).
However, the court fails to cite where in the statute’s history the legislature
asserted such intent. The legislature in drafting RCW 51.12.102 nowhere
included the term “temporary” and nowhere included a requirement for
claimants to pursue federal benefits. As such, the Department should not
imply such intent where none exists.

If the legislature had intended or even contemplated such
requirements, a record would exist of such debate in the legislative history.
However, when the legislature considered the bill there was no discussion
whatsoever that benefits under the bill would, should, or could be anything
less than regular. The only disagreement over the bill concerned whether
benefits should be paid out of the medical aid fund or state fund. House Bill
Report on SHB 1592 at 3 (February 8, 1988).

Like the legislature, the Department at the time of passage also had
not contemplated forced federal compensation or limiting benefits in

situations like Mrs. Olsen’s. In 1988, after the legislature enacted SHB
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1592, the Department would have allowed Mrs. Olsen’s claim because Mr.
Olsen’s last injurious exposure occurred under an [[A-insured employer. See

Asbestos Related Disease: Report to House Commerce and Labor

Committee, Dep’t of Labor and Indus. at 2 (September 12, 1987). On page
two of that report, the Department plainly states the last injurious exposure
rule governs, even if evidence exists of federal longshore exposure. Id
(“When there are multiple employers including Self-Insured and/or
Longshore and Harbor Workers coverage a determination must be made
relative to the last injurious exposure.”).

In 1993, the Department clarified their procedure in an updated
report to the legislature regarding RCW 51.12.102. In that follow-up report,
the Department laid out the procedure they had used since § 102’s enactment

to determine jurisdiction:

If the last injurious exposure to asbestos fibers took place
under employment covered by Title 51 RCW . . . the claim is
accepted under the State Fund or by a Self Insured employer.
If the last exposure . . . was with an employer covered under
a federal program and there was prior Title 51 exposure . . .
the claim is accepted for interim benefits under the Asbestos
Fund.

Asbestos-Related Disease: A Report to the Commerce and Labor

Committee, Dep’t of Labor and Indus. at 4 (1993). Nowhere in that
procedure does the Department automatically preclude Title 51 benefits
when evidence exists of federally-covered exposure. Instead, the

Department only precludes Title 51 benefits if the last exposure in time
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occurred at federally-covered employment. By the Department’s own
procedure, Mrs. Olsen’s claim should have been allowed without question
because Mr. Olsen’s last injurious exposure occurred at IIA-covered
employment. CABR 26-27. Because the legislature and the Department
nowhere contemplated temporary benefits or forced federal compensation,
the Department should not be allowed to now read those provisions into the
statute.

Case law also bars the Department and Superior Court from reading
those extra provisions into RCW 51.12.102. The Washington State Supreme
Court has long held courts may not insert extra words into statutes, despite
good cause to do so. Jenkins v. Bellingham Municipal Court, 95 Wn.2d 574,
579, 627 P.2d 1316 (1981) (“This court cannot read into a statute that which
it may believe the legislature has omitted, be it an intentional or an
inadvertent omission.”); State v. Taylor, 97 Wn.2d 724, 730, 649 P.2d 633
(1982); McKay v. Dep’t of Labor and Indus., 180 Wn.2d 191, 194, 39 P.2d
997 (1934). Accordingly, the Superior Court erred in permitting the
Department to interpret the benefits paid under RCW 51.12.102 as
temporary and erred again when permitting the Department to make a
default determination as to liable insurer without regard to WAC 296-14-

350.
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C. Federal Jurisdiction

1. Subject matter jurisdiction prohibits the determination
required by the Department’s policy; thus the Department
lacks a basis for rendering Mrs. Olsen’s benefits
temporary.

Mrs. Olsen disputes the Department’s and the Industrial Appeals
Judge’s jurisdiction over part of the subject matter of this appeal. The
Industrial Appeals Judge has jurisdiction over Mr. Olsen’s exposure to
asbestos in employment covered under the IIA. RCW 51.32.010 and RCW
51.04.010. The Judge does not have jurisdiction over Mr. Olsen’s exposure
to asbestos in employment covered by the federal Longshore & Harbor
Workers’ Compensation Act, and therefore can make no ruling based on Mr.
Olsen’s alleged exposure to asbestos under the LHWCA. U.S. Const. art.
III, § 2; Longshore and Harbor Workers’ Compensation Act, 33 U.S.C. §§
903-904 (1984). For the Department to determine whether Mrs. Olsen has a
right under the LHWCA and decide the liable insurer is longshore-covered,
the Department would have to make complex decisions under §§ 903-904 of
the LHWCA—effectively usurping the statutory jurisdiction and authority of
the U.S. Department of Labor.

However, the Washington State Department of Labor and Industry’s
jurisdictional authority is confined to the four corners of Washington’s
Industrial Insurance Act. In no uncertain terms, the IIA limits the
Department to determining the responsible IIA-covered insurer. WAC 296-

14-350. The Department enacted this WAC in 1988, shortly after RCW

Appellant’s Brief - 27



51.12.102 took effect, in order to implement that statute. Indeed, this
regulation clearly determines the only time a Title 51 insurer is not
responsible is when a “worker has a claim . . . that is allowed for benefits
under the maritime laws . . ..” WAC 296-14-350(1) (emphasis added). By
making the Department wait to dispel IIA liability until after the U.S.
Department of Labor’s Office of Workers” Compensation Programs allows a
LHWCA claim, the WAC forbids the Department from making a final
determination as to the liable insurer; thus, eliminating the Department’s
basis for limiting benefits under RCW 51.12.102. If the Department was not
prohibited from exercising federal jurisdiction, the WAC would not limit the
Department to finding the responsible Title 51 insurer—the Department
would instead be able to make a determination as to the liable federal
insurer. Additionally, the WAC would not make the Department wait until
the OWCP allows a claim to know the liable insurer is a federal insurer.
Because the Department cannot exercise federal jurisdiction to find a
LHWCA-covered insurer liable until after the OWCP allows a federal
benefits claim, the Department has no basis for granting only temporary
benefits. Therefore, the Department should grant Mrs. Olsen regular Title 51
benefits until the OWCP makes a final determination on her claim. If such a
determination is made, the Department can assert its right to reimbursement

under RCW 51.12.102 (4). Thus, this matter should be remanded to allow
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Mrs. Olsen widow’s benefits as specifically allowed under WAC 296-14-

350.

D. Application of Last injurious exposure Rule
1. The last injurious exposure rule should apply to all
employments, regardless of IIA-covered status due to
Washington’s long-standing policy of using the rule to
allow benefits.

In the alternative, if the Department can determine the liable insurer,
regardless of federal jurisdiction, it must do so under the last injurious
exposure rule. As discussed above, Gorman does not provide a proper basis
for determining the liable insurer under RCW 51.12.102, but WAC 296-14-
350 does require the Department to use the last injurious exposure rule in
making its decision. Supra 13-18. The last injurious exposure rule applies
to all exposure regardless of other coverage, so long as the Department uses
the rule to aid the claimant. See Fankhauser, 121 Wn.2d at 316-317
(holding WAC 296-14-350 may not be used to deny ITA benefits). This
interpretation is also supported by the Board of Industrial Insurance Appeals.

In In re John L. Robinson, the Board held “[t]he ‘last injurious
exposure’ rule is not to be used as a basis to deny benefits when exposure
has occurred under different compensation systems such as in the present
case involving the State of Washington and the Federal Longshore and

Harbor Workers' Compensation Act.” In re John L. Robinson, BIIA Dec.,
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91 0741 at 2 (1992) (significant decision), accord, Fankhauser, 121 Wn.2d
304, 849 P.2d 1209 (1993).

This point is further exemplified by In re John R. Sikes which held,
because Mr. Sikes’s last injurious noise exposure occurred while employed
by NOAA and he already had an allowed federal claim, Washington benefits
would be inappropriate. In re John R. Sikes, BIIA Dec., 02 13513 (2004).
Because Mr. Sikes’ employment of last injurious exposure already allowed
his claim, the Board, using the last injurious exposure rule, rightfully
dismissed his claim for ITA benefits to prevent double recovery. In Sikes,
like Robinson, the claimant’s last injurious noise exposure occurred while
under LHWCA-covered employment. However, in Robinson, the claimant
elected to receive compensation under the IIA, and because he otherwise
qualified, WAC 296-14-350(1) entitled him to IIA benefits. Robinson at 2.

The Board reaffirmed the rule’s purpose of including and not
denying workers in In re Cindy A. Meisner, BIIA Dec. 95 6101 (1997). In
Meisner, a state fund employer attempted to use the last injurious exposure
rule to deny liability because there was a subsequent state fund employer
where injurious exposure occurred. Id. at 4. Keeping with Fankhauser, the
Board held the last injurious exposure rule cannot be used to deny IIA
benefits and only applies in cases where there are multiple insurers—as
opposed to multiple employers covered under one insurer. Id.; see also fn. 1

(“[TThe last injurious exposure rule does not operate to deny [state] coverage
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as between insurance ‘systems,” i.e., between Washington’s Industrial
Insurance Act and another state or federal system of industrial insurance.”).
Additionally, where the last injurious exposure rule only serves to
hinder the claimant’s rights, the Board excepts the situation from the rule.
The Board created an exception to the last injurious exposure rule in In re
Amy J. Dunnell because the Department could not administer the rule in a
way benefitting the claimant where her last injurious exposure came from
multiple concurrent employers. In re Amy J. Dunnell, BIIA Dec., 03 18764
at 4 (2005). The last injurious exposure rule as applied in Robinson, Sikes,
and Dunnell ensures coverage to claimants regardless of other coverage
where the rule serves to protect injured workers’ rights. Keeping with the
required construction of RCW 51.12.010, mandating interpretation that
favors injured workers, the Department cannot ignore these Board decisions.
As outlined by Robinson, Sikes, and Dunnell, the last injurious
exposure rule applies only when it serves to allow compensation to
claimants. The rule’s purpose is for claimants to be able to pick their
compensation scheme. As such, the Department should grant Mrs. Olsen

regular Title 51 benefits in accordance with the last injurious exposure rule.

ATTORNEY FEES AND COSTS

Mrs. Olsen requests attorney fees and costs pursuant to RAP 18.1

and RCW 51.52.130:
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If, on appeal to the superior or appellate court from the
decision and order of the board, said decision and order is
reversed or modified and additional relief is granted to a
worker or beneficiary, or in cases where a party other than
the worker or beneficiary is the appealing party and the
worker's or beneficiary's right to relief is sustained, a
reasonable fee for the services of the worker's or beneficiary's
attorney shall be fixed by the court.

RCW 51.52.130. Further, an award for attorney fees under RCW 51.52.130
shall be calculated without regard to the worker’s overall recovery on appeal,
and shall not exclude fees for work done on unsuccessful claims. Brand v.
Dep’t of Labor and Indus., 139 Wn.2d 659, 670, 989 P.2d 1111 (1999).

Mrs. Olsen respectfully requests, should this Court reverse or modify
the order of the previous court, an award of attorney fees and costs incurred
both before this Court, and before the Superior Court, be specifically

ordered.

CONCLUSION

Reasonable minds may differ over the interpretation of Title 51.
However, in keeping with the Act’s fundamental purpose, the benefit of the
doubt belongs to the injured worker. Cockle 142 Wn.2d at 811; Harry, 166
Wn.2d at 8 (“Any doubts and ambiguities in the language of the IIA must be
resolved in favor of the injured worker . . . .”). Here, the benefit of any doubt
or ambiguity regarding the interpretation of RCW 51.12.102 is construed in
favor of Mrs. Olsen.

As such, RCW 51.12.102 does not require workers exposed to

asbestos under both state-covered and longshore-covered employment to
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elect benefits under the Longshore & Harbor Workers’ Compensation Act.
Nothing in RCW 51.12.102 or its legislative history permits the Department
to limit benefits in occupational disease claims to temporary benefits.
Additionally, WAC 296-14-350 supports Mrs. Olsen’s interpretation of
RCW 51.12.102, preventing the Department from exercising federal
jurisdiction over her claim. Therefore, the Department impermissibly found
a federal insurer liable and improperly limited Mrs. Olsen’s benefits. In the
alternative, if the Department can determine the liable insurer is a federal
insurer, before the OWCP allows a claim, the Department should abide by
the last injurious exposure rule and grant Mrs. Olsen’s claim for Title 51
benefits.

This Court should reverse the Superior Court’s decision, award Mrs,
Olsen costs and attorney’s fees, and remand the case with instructions to

grant her benefits under the Washington Industrial Insurance Act.
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RCW 51.12.100

Washington Statwtes

Title 51. Tndusivial invorance

Chapter 5112 Empleyments and occmpations. covered:
Current throwgh 20105P1 Legizlarion

§51.12100. Maritime occupatioms - Segregation of
payrolls - Commmon enferprise - Geoduck hanvesting

{1) Exreqx asotherwise provided in this section, the
provisions of this tile shall no¢ spply W smastes o
member of 2 aew of amy vessel, or to employers snd
workers for whom aright or obligation exisis under the
maritime laws or federal employees’ compensation act for
persenal injuries or desth of such wakeTs.

() If sn aronrate segregation of paymlls of wodkers for
whom surh a Tipht ar obligation evicr ondae the maritima
lzws cammot be made by the employer, fwe director is
berebyy awthorized and directed to fix from time to time 8.
basis. for fhe @pproximate sepregation of the payrolls of
employeas to cover the part of their work for which o
right or oblization exists under the maritime laws for
injuries or dexth coccuming in swch work, and the
employer, if not aselfinsmer, shall pay prenrivms oo
that bagis for the time sach workers we engaged in their
work.

(3) Where two or more employers are simultansounshy
engapged in 3 commnon enterprise at ane and the same sire
or place in maritme ecoupations wnder cromstances in
which no right or oblipation exists mmder the maritime
laws for personal inuries or death of stch workers, such.
site or place shall be deemed for the parposes of this title
to be the common plant of such employers.

{4) In the event payments are made both under this title
and under the maritime laws or federal employees’
compensation act, such benefits paid wder this eitle shall
be repaid by the worker or beneficdary. For amy claims
made under the Jones Act, the employer is deamed a third
party, and the injired woarker's canse of action is subjecr
o RCW 51.24.030 through 51.24.120.

(3) Conmercis) divers harvesting peodnck clams wnder
A0 sereement made pursaant i RCW 79135210 and the
employers of sixh drers shall be subject to the
provisions of this title whether or not such work is
performed from 2 vessel.

History. 2008 ¢ 70 § 1;2007 c324 § 1;1991 88 § 3;
1988 c271 § 2;1977 exs. c 330 §$21; 1075 lstexs. C
334 53,197 exs. ¢ 43 S IE 1541 ¢ 33 5112160
Prior- 1031 ¢ 79 § 1; 1925 ex 5. ¢ 1X1 § 1; RRS § 76@3a.
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RCW 51.12.102

Washinston Siatutes

‘L3ti 51 Indusinaal MeOTIMCEE

Chapter §112. Emplevment: and sccupatisns covertd
Curvens throuee J0105P 1 Lesizlcrion

& 5111102, Marilime workers - Asbestosrelated
disease

) Thedep sanll fursist the benefie: pravided
wmder thiz ttle to aoy wokey o bencfeiacy whe muy
Iave s rght or clain for banaftc ondar the maritims lave
of the Tnind Statss mating fvm an achactnc-mistsd
disesse if 72} thee are objective climica) fndirgs o
sbsiantiare thar the worker hus an ashestos-related clam
for ccoupationd disesse and (5) te worker’s employment
Tistory has 3 prims fcie indicia of irjuriows exposmre to
mbestos fber ahie enploved im the stae of
Washington in angloynent cxered under this title The
depertant shall render 5 Jecsion as o he liable insues
%1 ihall canitme 1o pay bereiis mnl he 1nte mstmer
inilistes preversenls an lemuelts we wilerwise puvpeady

() Tha hamfin. mthorized mder oitkertion (1) of thic
saction <hal be paid from the medical ad finxd with te
selfincyrern ard Ge state fimd earh vavirg a po nata
share, based oa nunber of werker howrs, of the costs

charzed to the self<nsured employer.

() U e dagee Lawut Jetmaiee: ot U el ppid
wmder subsoction (1) of this wcticn e owed fo the
workar or taneBciny by 3 selfs or tha cate fimd,
then dw sallimmr w omte fimd chall reimftarca the
madical aid fimd fr A1 hemafir noid ard coars inowed
bv the fund.

() I the depatment deturmane: that the benefits peid
mder subsection {1} of this section sre pwed o the
worter of bnaTClsry by 2 Iediral POFTHD other than the
tedenml soclal sacciry, oll aze mmiover, md Hssbilry
suane a2 US.Cow e invue undes dae gueiioe
lawy of dne Uauiaed Stuses

{{) Thedepartmerg shall paste be federal propom
insurer o behdf of the workar ar beneficiary © recoser
from the feders]l oA inuTer the benefits due the
worker or beneficiary and on it own behalf t recover
the hemefits previonsly pad to the worker cr beneficiary
and zosts in-uned:

O Fu e puprse of pusuisy savery auds  this
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smsection, the department shall be subrogated o dl of
the righk of the worker or bemeficary recewing
compensation vmder sutsection (1} of his secion and

(c; The department shall nct pasae he woker oo
DEeLOAry KT the TeCREry Of benebts paid inder
Ssecion (1) of Mis secran wnless e Worker of
Lamfoingy toceien ey Ouu e fedeal proway
imnurer, ic additien to receiving benefiny anthorized under
discretion to omire, inwhade er in part, tha mccary of
sy owh herefik whars 1he ToneT©y amld ha agrine:
equify and pood comcience

(d Actims pursmed spaisct federal progrem inswe
Geerryined by tae cepartment to be lisble Zor benefite
under ihis section may be prosscued by specal sssistant
shomeys genenl The atomey gmenl shall sdect
spacat As;ISDNE sttomeys Zanecnt rom A List compbed by
U dipranaament amd due Roluice on state You soeiiom
The atoroey gereral, in conjuncticn with the department
and e Washi state bar dvtd shal adopr
nes and regultticns oulliming fhe critenn and dw
eadime by whick privale sthmer ray hew their
names phcel m he e of amoreys availsble for
appointment as Special MSITHIM atomeys penarsl to
liteats actions mnder this swbsection. Attamers’ fees and
costs shali be pad in cenfomiy with applicable federsl
and state ‘aw Awy leml costs xrmsinisg 25 an otligation
of the department shalt be paid from the medical sid fmd.

(51 The pussioss of sibren tices (0} of s wevLios sl
nat apply if de worter or beaefciary efases, for
wiatever reason, toassist thedeparmment inmukics
pope  detornirnticn. of covorope. If a4 woker o
baaficiary wfines to cocpante with tia daparirant
ca'fuitenmer, ar faderal pmeram incwer hy fRling @
mrwvide informution het in the ovimion of the
deparmest, s reletunt in determining the liable insurer,
or if 3 werker refinses to submit te medical examringion,
orobstnucs o fails to cooperate with he examination, or
if theworker orbereficiary fils to cooperate with the
deparment ir pursuing benefits frem the fademl program
inqurer, te department shall reject the spplicaton for
‘benefts. No nftnmdon obtatwed under i secnon 15
STEHEC TOTeleasE by SUPOA of 0Ber JEZ1] Process.

(5) Tho amome of axy taird pany Jwcovmy by g workar
rwheraficiary <l ba cihject 1 a Yier hy the dapartwent
tothe full exent thet the mediral aid fond hes rot bess
otherwise raiminrsed br another insurer. Reimborsesent
shall be e immediatly to e mecical aic fimd ypou
recovay from e thid party swit. If the departmens
deternyines that G benefits pad mder subsection (1) of
ths section are oned to the worker or beneficiary by a
federst propram  Dewrer, th: departent stsfl no
paticpate in the cosn o asoreys fees incwred in

bringing the third. party suit.



RCW 51.12.010

Washington Statutes

Title §1. Industrial insurance

Chapter $1.12. Employments and occupations covered
Current through 20105P1 Legisiation

§ §1.12.016. Employments included - Declaration of
policy

There is a hazard in all employment and it is the purpose
of this title to embrace all employments which are within
the legislative jurisdiction of the state.

This title shall be liberally construed for the purpose of
reducing to a minimum the suffermg and economic loss
arising from injuries and/or death occurring in the course
of employment.
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