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I. INTRODUCTION 

This is a workers' compensation case under Title 51, RCW, of 

Washington's Industrial Insurance Act (WIIA). As the Supreme Court 

held in Gorman v. Garlock, 155 Wn.2d 198, 118 P.3d 311 (2005), the 

Department of Labor and Industries (Department) is directed by 

RCW 51.12.100 to deny all claims that are subject to benefits under a 

federal statute, but RCW 51.12.102 directs it to provide benefits on a 

temporary basis to claimants who may have federal claims for asbestos 

exposure. 1 

Here, the Department issued an order that determined that a 

claimant was entitled to temporary benefits for his asbestos related disease 

because he had exposure to asbestos while working for an employer who 

is covered by the Longshore Harbor Workers Compensation Act 

(LHWCA), a federal statute. 

II. COUNTER STATEMENT OF THE ISSUE 

Under Gorman v. Garlock, did L&I properly determine that 
Elizabeth Olsen was only entitled to temporary and provisional benefits 
under RCW 51.12.102 for her husband's illness that was caused by his 
exposure to asbestos in the course of both maritime and non-maritime 
employment, even though his last injurious exposure occurred in the 
course of non-maritime employment in Washington? 

I RCW 51.12.100 and 51.12.102 are set forth in full in Appendix A to this brief. 



III. STATEMENT OF THE CASE 

Robert Olsen died on April 2, 2007 of congestive heart failure that 

was caused in part by his asbestos-related disease. CABR, Exhibit 

(Ex.) I? His widow Elizabeth Olsen (Olsen) filed an application for 

benefits with the Department. CABR 38. The Department issued an order 

on November 6, 2008 that determined that he was exposed to asbestos 

while working in the shipyards, and that he was, therefore, considered a 

maritime worker under maritime coverage. CABR 49-50. The 

Department's order indicated that a claim for benefits under the LHWCA 

had been filed and that "temporary benefits" will be paid to Olsen under 

RCW 51.12.102 "until the federal insurer initiates payment or the benefits 

are otherwise properly terminated under this title." CABR 34. 

Olsen timely appealed that order to the Board of Industrial 

Insurance Appeals (Board). CABR 51. 

When the case was at the Board, the Department and Olsen 

stipulated to the following facts: 

1. The claimant, Robert E. Olsen, has been diagnosed with an 
asbestos related disease, including asbestos-induced visceral 
pleural fibrosis, parietal pleural fibrosis, and subpleural fibrosis. 
Dr. Sammuel Hammar would testify on a more probable than not 
basis that the concentration of asbestos fibers in Mr. Olsen's lungs 

2 "CABR" references the Certified Appeal Board Record. The Clerk's Papers 
did not renumber the CABR. References to Board pleadings and orders are to the page 
number stamped by the Board in the lower right comer of the page. 
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demonstrates that the above lung conditions [sic] related to 
asbestos exposure. 

2. Mr. Olsen suffered injurious exposure to asbestos while 
employed by state fund employers. This exposure is a proximate 
cause of his asbestos-related medical conditions. 

3. Mr. Olsen suffered injurious exposure to asbestos while 
working for employers covered under the Longshore Harbor 
Workers Compensation Act. This exposure is also a proximate 
cause of his development of asbestos-related medical conditions. 

4. . Mr. Olsen last suffered injurious exposure to asbestos while 
employed by state fund employers. 

See CABR, Ex. 2. 

Following the entry of this stipulation of fact, Olsen filed a Motion 

for Summary Judgment, supported by Mr. Olsen's Declaration Under 

Penalty of Perjury and a copy of a medical report from 

Samuel P. Hammar, M.D. CABR 143-47. In her motion, Olsen 

contended that the Department's order was incorrect and that she was 

entitled to full workers' compensation benefits under the WIIA, rather 

than temporary and provisional benefits. See id. 

Mr. Olsen's declaration provided additional information regarding 

the details of his work history, but it did not make any statements that 

were contrary to the parties' factual stipulation: it alleged exposure to 

asbestos while working for the U.S. Navy and for Todd Pacific Shipyards 

followed by additional exposure to asbestos while working as a pipe fitter 
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for various non-maritime employers in Washington state. CABR, Ex. 1. 

Among other things, his declaration noted that while working for 

Todd Pacific Shipyards as a pipefitter, he was exposed to asbestos while 

working on both commercial and navy ships, in that his job duties 

included "knocking asbestos insulation off of lengths of pipes ... with 

hammers and piling it on the floor for the labors [sic] to remove from the 

ships." See id. He notes that at the end of the shift he would "blow [his] 

nose, and all that would come out was white asbestos." See id. 

Dr. Hammar's report provided additional information regarding the 

precise nature of Mr. Olsen's asbestos-related illness, but it did not make 

any statement contrary to the parties' stipulation. See CABR, Ex. 3. 

The Department filed a Cross Motion for Summary Judgment, 

contending that the undisputed facts required affirmation of the 

Department's November 6, 2008 order under Gorman, since the Supreme 

Court plainly held in that case: (1) that a claimant who develops asbestos

related disease as a result of exposure while working for employers who 

are covered by the LHWCA shall only receive temporary, interim benefits 

from the Department under RCW 51.12.102(1) while the federal claim is 

pending; and (2) that the claimant is not entitled to full WIIA benefits even 

if the claimant's last exposure to asbestos occurred while working for a 

non-maritime employer in the state of Washington. CABR 120-131. 
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The industrial appeals judge assigned to the case issued a Proposed 

Decision and Order that affirmed the Department's order. CABR 44-48. 

Olsen filed a Petition for Review from the Proposed Decision and Order. 

CABR 4-19. The three-member Board denied Olsen's Petition for 

Review, thereby adopting the Proposed Decision and Order as its own 

Decision and Order. CABR 2. 

Olsen filed a timely appeal to the Yakima County Superior Court. 

CP 1-8. Olsen filed a Motion for Summary Judgment seeking reversal of 

the Board's decision based on the information in the Certified Appeal 

Board Record. CP 9-25. The Department filed a response brief 

contending that the Board's decision was correct as a matter of law. 

CP 26-46. The trial court granted summary judgment to the Department. 

CP 59-63.3 Judgment was entered consistent with that ruling. CP 71-73. 

Olsen appealed, leading to the current dispute. CP 64-70. 

IV. SUMMARY OF THE ARGUMENT 

Under RCW 51.12.100, WIIA does not apply to a "master or 

member of any vessel", nor does it apply to "employers and workers for 

whom a right or obligation exists under the maritime laws or federal 

3 Olsen makes the unsupported statement at AB 19 that the Superior Court 
concluded that Gorman "overrode" Department of Labor & Industries v. Fankhauser, 
121 Wn.2d 304, 849 P.2d 1209 (1993). The trial court did not make such a conclusion. 
See CP 59-63. It found no conflict between the two Supreme Court opinions, and 
concluded that Gorman controlled the outcome ofthe case. See id. 
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employees compensation act for personal lnJunes or death of such 

workers." 

However, RCW 51.12.1 02(1) provides that the Department shall 

furnish benefits to a worker who "may" have a claim under the maritime 

laws for an "asbestos-related disease" if there is evidence that there was at 

least some harmful exposure while working for non-maritime employers 

in Washington, that the Department "shall render a decision regarding the 

liable insurer," and that the Department shall "continue to pay benefits 

until the liable insurer initiates payments or benefits are otherwise 

properly terminated under the title." (Emphasis added). 

In Gorman, two plaintiffs developed asbestos-related diseases as a 

proximate result of exposure to asbestos in the course of their 

employment, some of which occurred while working for employers 

subject to the LHWCA, and some of which occurred while working for 

non-maritime employers in the state of Washington. They argued that 

they were entitled to file tort suits against their employers pursuant to 

RCW 51.24.020, a provision of the WIIA which allows claimants to file 

tort claims against employers who intentionally injured them. The 

plaintiffs argued that they were entitled to WIIA benefits under 

RCW 51.12.102(1), and that, therefore, they were also entitled to file a tort 

action against their employers, since that is one of the benefits that 
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Washington affords to injured workers under the WIIA. The plaintiffs 

further alleged that their last injurious exposure occurred while working 

for a non-maritime Washington-based employer, and that, under the last 

injurious exposure rule, this made them entitled to benefits under the 

WIIA even though they also had harmful exposure to asbestos while 

working for maritime employers. 

The Gorman Court held that the plaintiffs' lawsuits were properly 

dismissed by the trial court. The Gorman Court determined, first, that the 

plaintiffs were not covered by the WIIA, since RCW 51.12.102(1) only 

authorizes workers to receive "temporary, provisional" benefits while their 

claims for benefits under the LHWCA are pending. The court determined 

that the ability to file a tort under RCW 51.24.020 was not a "benefit" 

available to workers who are only eligible for "temporary, provisional" 

WIIA benefits under RCW 51.12.102(1). 

Second, the Gorman Court determined that even if a worker's last 

exposure to asbestos occurred while working for a non-maritime employer 

in Washington, that the worker would be entitled only to temporary, 

provisional benefits under RCW 51.12.102 if he or she had harmful 

exposure to asbestos while performing work covered by the LHWCA. 

The Gorman Court reasoned that the last injurious exposure rule is 

used to assign responsibility for an occupational disease between the state 
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fund and self-insured employers, and that it may not be used to determine 

whether a claim is subject to the WIIA. Furthermore, the Gorman Court 

noted that RCW 51.12.100 bars a worker from being entitled to WIIA 

benefits if the worker or his or her employer has a "right or obligation" 

under a maritime statute (except for the temporary, provisional benefits 

allowed by RCW 51.12.102), and it noted that the federal courts have 

determined that a worker is covered by the LHWCA if the worker had any 

harmful exposure to asbestos while working for maritime employers even 

if the claimant's last harmful exposure to asbestos occurred in the course 

of employment with non-maritime employers. 

Since workers who had harmful exposure to asbestos while 

working for maritime employers have "a right or obligation" under the 

LHWCA even if they have subsequent non-maritime exposure, and since 

workers are not entitled to benefits under the WIIA whenever they have a 

"right or obligation" under the LHWCA, it follows that a worker who was 

exposed to asbestos while working for a maritime employer is not entitled 

to benefits under the WIIA even if the worker's last exposure to asbestos 

occurred while working for a non-maritime employer who would 

otherwise be liable under the WIIA. 

Olsen contends that the Department's order providing her with 

temporary benefits is incorrect as a matter of law, notwithstanding the 
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Gorman decision's ruling that RCW 51.12.102 authorizes the payment of 

only temporary, provisional benefits, and notwithstanding her stipulation 

that Mr. Olsen had some harmful exposure to asbestos in the course of 

maritime employment. Olsen argues that the Gorman decision is not 

controlling and that she is entitled to ordinary WIIA benefits. 

None of Olsen's arguments have merit. Olsen fails to offer any 

persuasive reason to support her conclusion that Gorman is not 

controlling, and the undisputed facts in this case show that the 

Department's decision was correct as a matter of law. 

V. STANDARD OF REVIEW AND GUIDES TO STATUTORY 
CONSTRUCTION 

Because this case was disposed of at both the Board and Superior 

Court levels on motions for summary judgment, this Court reviews the 

trial court's decision to grant summary judgment to the Department de 

novo. When deciding whether the Department was entitled to summary 

judgment, the court must view all facts in the light most favorable to 

Olsen. Questions of law raised by this appeal are reviewed de novo. 

The issues in this case turn in significant part on the proper 

construction of RCW 51.12.100 and RCW 51.12.102. Statutory 

construction is a question of law, reviewed de novo. Cockle v. Dep 'f of 

Labor & Indus., 142 Wn.2d 801, 807, 16 P.3d 583 (2001). However, 
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Department and Board interpretations of the Industrial Insurance Act are 

entitled to great deference, and the courts "must accord substantial weight 

to the agenc[ies'] interpretation of the law." Littlejohn Constr. Co. v. 

Dep't of Labor & Indus., 74 Wn. App. 420, 423,873 P.2d 583 (1994). 

The provisions of Washington's Industrial Insurance Act are 

"liberally construed." RCW 51.12.010; see also Dennis v. Dep't of Labor 

& Indus., 109 Wn.2d 467, 470, 745 P.2d 1295 (1987). This rule of 

construction, however, does not authorize an unrealistic interpretation that 

produces strained or absurd results and defeats the plain meaning and 

intent of the legislature. Bird-Johnson v. Dana Corp., 119 Wn.2d 423, 

427, 833 P.2d 375 (1992); Senate Republican Comm. v. Pub. Disclosure 

Comm 'n, 133 Wn.2d 229,243, 943 P.2d 1358 (1997). The rule of liberal 

construction does not trump other rules of statutory construction. Senate 

Republican Comm., 133 Wn.2d at 243. 

VI. ARGUMENT 

A. The Department Properly Granted Olsen Temporary Benefits 
And Determined That The Liable Insurer Was Subject To The 
LHWCA 

RCW 51.12.102(1) applies to workers who may have a right or 

obligation under the maritime laws for an asbestos-related disease, who 

have "objective clinical findings" substantiating the asbestos-related 

disease, and whose work history shows a "prima facie indicia" of exposure 
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to asbestos fibers while employed in the state of Washington in 

employment covered under this title. RCW 51.12.102(1) applies to Olsen 

because the stipulated facts reveal that 1) she has a right under the 

LHWCA; 2) there is "objective clinical evidence" that her husband had an 

asbestos-related disease; and 3) her husband's work history establishes a 

"prima facie indicia" of some exposure to asbestos while working for 

employers who are subject to the WIIA. 

RCW 51.12.102 directs the Department to "furnish" claimants who 

meet its requirements with "benefits", to "render a decision as to the liable 

insurer", and to "continue to pay benefits until the liable insurer initiates 

payments or benefits are otherwise properly terminated under this title." 

The Department order that is the subject of this appeal did all three of the 

things that RCW 51.12.102(1) requires: it furnished her with benefits, it 

rendered a decision regarding the liable insurer, and it provided that it 

would continue paying benefits until the liable insurer initiates payments 

or her benefits are otherwise properly terminated. 

Olsen nonetheless argues that the Department's order on appeal is 

inconsistent with the technical language of RCW 51.12.102. AB 13-16. 

She contends that the statute's use of the phrase "continue to pay benefits" 

indicates that the Department must begin by issuing an order that takes no 

action other than furnishing her with "benefits", and that only after issuing 
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such an order may it issue a further order that "renders a decision" 

regarding the liable insurer.4 Id. Since the Department's order in this case 

both furnished her with benefits and determined her liable insurer, Olsen 

contends that the order was incorrect as a matter oflaw. See id. 

Olsen's strained interpretation ofRCW 51.12.102 is not supported 

by the plain language of the statute. RCW 51.12.102 plainly directs the 

Department to pay benefits, determine the liable insurer, and continue 

paying benefits until the insurer initiates them or the benefits are otherwise 

properly terminated. RCW 51.12.102 does not mandate that the 

Department take those actions through two or more separate orders instead 

of issuing one order that does all three things. While the Department 

could adjudicate a claim that is governed by RCW 51.12.102 in that 

fashion, the statute does not mandate that it proceed in that way. 

There is no reason to assume that the legislature intended for the 

word "continue" to impose the technical requirement on the Department 

that Olsen posits it creates. Rather, the legislature simply directed the 

Department to "continue to pay benefits until the liable insurer initiates 

payments or the benefits are otherwise properly terminated under this 

title." The Department's order at issue here indicated that the Department 

would "continue" to pay benefits until one of those two things happened. 

4 Elsewhere in her brief, Olsen argues that the Department may not ever 
determine that the "liable insurer" is subject to a federal statute. See AB 27-29. 
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Furthennore, Olsen's interpretation of the statute fails because no 

legitimate purpose would be served by requiring the Department to 

artificially divide its decisions regarding a given claimant into two or more 

orders instead of one. Under Olsen's interpretation of the statute, the 

Department could have issued an order on November 6, 2008 that did 

nothing other than initiate benefits under RCW 51.12.102(1), and then 

issued another order later the same day that detennined that the liable 

insurer was subject to the LHWCA, and that the Department would only 

continue paying benefits under the WIIA until the liable insurer "initiated 

benefits" or benefits were "otherwise properly tenninated."s 

Olsen attempts to buttress her strained interpretation of 

RCW 51.12.102 by arguing that subsection three of that statute, which 

gives the Department directions as to what to do if it detennines that the 

liable insurer is subject to the WIIA, would be meaningless if the 

5 In any event, even assuming that Olsen's technical interpretation of the statute 
is correct (it is not) this would only support a fmding that the Department committed a 
harmless, technical error when it issued its order and that the Board and the Superior 
Court committed harmless error when they upheld the Department's decision. When a 
party has merely shown that a harmless, technical error was committed, an appellate 
court should deny a request for a remand and should uphold the trial court's decision. 
See State v. McDonald, 40 Wn. App. 743, 748, n. 2, 700 P.2d 327 (1985) (no remand 
ordered for hearing on reliability of eyewitness identification because remand would be 
pointless in light of indisputable facts in case demonstrating unreliability); Ghaly v. INS, 
48 F.3d 1426, 1438 (7th Cir. 1995) (under harmless error analysis, federal court explains: 
"There is no point in remanding an administrative decision for a better statement of 
reasons if the decision on remand is a foregone conclusion, or for further evidentiary 
proceedings ifthe outcome of those proceedings is equally foreordained."). 
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employer who is subject to the LHWCA is "always" the "liable insurer". 

AB 16. This argument fails for at least two reasons. 

First, it is not true, and it is not the Department's position, that all 

claimants who are subject to RCW 51.12.102(1) are entitled to benefits 

under the LHWCA or another federal statute and that such claimants will 

never be found eligible for benefits under the WIIA. Second, and on a 

related note, it is not the Department's position that whenever a claim is 

subject to RCW 51.12.102 that the Department should always issue one 

order that both initiates payments to the claimant under that section and 

that makes a determination regarding the liable insurer. Rather, it is the 

Department's position that it may issue one order that does both of those 

things when the information before it supports issuing such an order. 

However, in cases where it appears that a claimant "may" have a 

right to benefits under the LHWCA, but where it is not clear whether the 

liable insurer is subject to the LHWCA or the WIIA, it would be proper 

for the Department to initiate benefits under RCW 51.12.1 02(1) without 

determining the liable insurer, and to decide that issue at a later time 

through a later order. If the Department ultimately determined that the 

liable insurer was subject to the WIIA, it would issue an order that made 

that determination, and it would take further action pursuant to 

RCW 51.12.102(3). Alternatively, if the Department determined that the 
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liable insurer was subject to the LHWCA, the Department would render a 

decision to that effect, and it would then take further action pursuant to 

RCW 51.12.102(4). Thus, the Department's interpretation of the statute 

does not render RCW 51.12.102(3) meaningless. 

In this case, however, the undisputed evidence, and, indeed, the 

parties' stipulation, indicates that the claimant had some harmful asbestos 

exposure while working for maritime employers and some harmful 

exposure to asbestos while working for non-maritime employers in the 

state of Washington. CABR, Ex. 2. Therefore, there is no reason why the 

Department could not properly issue one order that both furnished Olsen 

with provisional benefits under RCW 51.12.102, and determined that the 

liable insurer was subject to the LHWCA. 

B. Gorman Held That RCW 51.12.102 Authorizes The Payment 
Of Only Temporary, Provisional Benefits Under The WIIA 

Gorman held that claimants who have asbestos-related illnesses as 

a result of both maritime and non-maritime employment in the state of 

Washington are subject to the provisions of the LHWCA and that they are 

not entitled to benefits under the WIIA, with the exception of the 

"temporary, provisional" benefits available to them under 

RCW 51.12.102(1). Gorman, 155 Wn.2d at 212-13.6 

6 Without citation to supporting authority (there is none), Olsen baldly asserts 
throughout her Brief of Appellant that workers may "elect" to pursue either Washington 
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In this case, it is undisputed that Mr. Olsen developed asbestos-

related illness as a result of both maritime and non-maritime employment. 

See CABR, Ex. 2. Therefore, under Gorman, Olsen is only entitled to 

temporary, provisional benefits under RCW 51.12.102. See id. 

Furthermore, since this Court is bound by the opinions of the Supreme 

Court, it cannot, as a matter of law, accept Olsen's argument that the 

Department erred when it granted her "temporary" benefits under 

RCW 51.12.102. See State v. Gore, 101 Wn.2d 481, 487, 681 P.2d 227 

(1984). See also Johnson v. Morris, 87 Wn.2d 922, 927, 557 P.2d 1299 

(1976) (holding "[0 ]nce a statute has been construed by the highest court 

of the state, that construction operates as if it were originally written into 

it.") . 

Olsen contends that the Gorman Court did not actually hold that 

the benefits available to claimants under RCW 51.12.102 are "temporary, 

provisional benefits". AB 17. Olsen argues that the Gorman Court 

merely had to decide whether the plaintiffs in that case were entitled to file 

tort suits against their employers under RCW 51.24.020, and that it 

decided-or, at least, it should have decided-that issue without deciding 

or federal benefits. AB 1, 13,30-31. That is not so. As Gorman expressly recognizes, 
there is no right to election: if there is LHWCA coverage, then there is no WlIA 
coverage. Id at 208-13. 
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whether the benefits payable under RCW 51.12.102(1) are "ordinary" 

WIIA benefits or "temporary, provisional benefits". See id. 

Olsen's contention does not survive careful scrutiny. While it is 

true that the plaintiffs in that case filed tort claims, they filed their tort 

suits under RCW 51.24.020, a provision that would only apply to them if 

they were covered by the WlIA. Gorman, 155 Wn.2d at 204-05. 

Furthermore, they contended that they were covered under the WIIA per 

RCW 51.12.102. See id. at 210. The Gorman Court concluded that the 

case "required" it to decide whether the plaintiffs ''were covered by the 

WIIA and, if they were, whether the WIIA shields their claims from the 

preemptive effect of the exclusive liability provision of the LHWCA." Id 

at 204-05. In order for the Gorman Court to determine whether the 

plaintiffs were "covered" by the WIIA, it was necessary for it to determine 

whether RCW 51.12.102 resulted in such coverage. See id. at 210. 

With regard to that issue, the court ruled that 

Section 102, by its plain language, directs DLI to provide 
WIIA benefits to certain workers who develop illness as a 
result of asbestos exposure who may be covered by the 
LHWCA. RCW 51.12.102(1). However, if the worker is 
covered by the LHWCA, these benefits are temporary only. 
If DLI determines that such a worker is covered by the 
LHWCA, DLI assists the worker in obtaining LHWCA 
benefits; once such benefits are obtained, the WIIA benefits 
cease. 
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Id. at 211-12. The Gorman Court then concluded that "Because LHWCA

covered workers are not covered by the general provisions of the WIIA, 

they may not maintain a suit under RCW 51.24.020." Id. at 213. 

Thus, the Gorman Court specifically relied on its conclusion that 

RCW 51.12.102 authorizes the payment of only temporary and provisional 

benefits to reach its ultimate decision that the plaintiffs' suits were not 

covered by the WIIA and they could not file suits under RCW 51.24.020. 

See id at 204-13. That this discussion is part of Gorman's holding is 

further shown by the court's statement that "[b]ecause we hold that 

Gorman and Helton, as LHWCA-covered workers, are not covered by the 

general provisions of the WIIA and, therefore, may not maintain a suit 

under RCW 51.24.020, we need not decide whether the WIIA shields their 

claims from the preemptive effect of the exclusive liability provisions of 

the LHWCA." Id. at 218. (Emphasis added.) 

Olsen suggests, but does not clearly argue, that the court should 

have simply decided that the plaintiffs in Gorman were not entitled to file 

tort claims under RCW 51.24.020 because they did not file claims for 

benefits under either the WIIA or the LHWCA. AB 17. She also appears 

to contend that the scope of the Gorman Court's holding should be 

confined to the fact pattern where an individual with asbestos-related 

illness has not filed a claim for benefits with either the Department or the 
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appropriate federal agency. See id. To the extent that this is Olsen's 

argument, it fails for at least two reasons. 

First, Olsen's assertion that the plaintiffs in Gorman failed to file 

claims for either WIIA or LHWCA benefits is unsupported. The Gorman 

opinion itself does not mention such a fact, and none of the briefs 

submitted by the parties explicitly make such an assertion, either.7 

Second, even assuming the plaintiffs in Gorman did not file claims for 

benefits under the WIIA or the LHWCA, the Gorman Court's failure to 

mention this fact shows that it did not rely upon it in reaching its decision. 

Olsen offers no legal authority to support the novel proposition that 

the parameters of the holding of a Supreme Court opinion are defined by 

"facts" that are not actually mentioned anywhere in the opinion, and the 

Department is aware of no such authority. Moreover, such a rule of 

jurisprudence would invite chaos and endless litigation, since it would 

invite litigants who are unhappy with a Supreme Court decision to try to 

7 The Gorman opinion did reject the plaintiffs' argument that they may not be 
entitled to benefits under the LHWCA based on the fact that they "may have" entered 
into a third party settlement without the approval of their employers. However, this does 
not provide support for Olsen's assertion that the plaintiffs did not file claims for benefits 
under the WIIA or the LHWCA. It is possible that the plaintiffs had filed claims for 
LHWCA benefits but that they were convinced that those claims would inevitably be 
denied as a result of having agreed to unauthorized settlements. Moreover, the Gorman 
Court did not rely on this hypothetical fact to support its conclusion that the plaintiffs 
were not entitled to benefits under the WIIA: rather, it found that they were not covered 
by the WIIA regardless of whether they forfeited their rights to receive benefits under the 
LHWCA by entering into such settlements. Gorman, 155 Wn.2d at 215-16. 
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circumvent its holding by digging up a "fact" that was present in that case 

but that was not mentioned anywhere in the opinion itself. 

Olsen also appears to contend that the Gorman Court's 

determination that RCW 51.12.102 authorizes the payment of only 

provisional and temporary benefits should not be viewed as binding by 

this Court because that ruling is contrary to the legislative history of 

RCW 51.12.1 02. AB 24-26. This argument fails for at least two reasons. 

First, Olsen has not identified any legal authority that would 

support the idea that the Supreme Court's interpretation of a statute may 

be disregarded by this Court if this Court concludes that the Supreme 

Court did not adequately evaluate the legislative history behind that 

statute. Indeed, as Gore held, the Supreme Court's interpretation of a 

statute is binding on all lower courts until and unless the Supreme Court 

overturns its own decision. Gore, 101 Wn.2d at 487. 

Second, the Gorman decision is consistent with the legislative 

history behind RCW 51.12.102. As Gorman explained, the history of the 

bill relating to that statute shows that the legislature considered, but 

rejected, repealing RCW 51.12.100 at the same time that it enacted 

RCW 51.12.102. See id at 211-13. As Gorman noted, if the legislature 

had intended for claimants covered by RCW 51.12.102 to be entitled to 

full WIIA benefits, it could be reasonably expected to have repealed 
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RCW 51.12.100, since RCW 51.12.100 states that a worker with a "right 

or obligation" under a federal program such as the LHWCA is not entitled 

to benefits under the WIIA. See id. 

Additionally, Olsen's blanket statement at AB 24 that support for 

the Gorman Court's conclusion that that statute only authorizes temporary 

and provisional benefits can be found "nowhere" in the legislative history 

ofRCW 51.12.102 is incorrect. Indeed, the House's "Floor Synopsis" for 

the 1988 bill specifically states the following in the first sentence of the 

portion of the report called, "What the Bill Does" that "The Department of 

Labor and Industries is directed to pay provisional benefits to claimants in 

asbestos-related occupational disease cases when there is a dispute as to 

liability for the claim." Floor Synopsis, Substitute House Bill 1592, p. 1 

(1988) (emphasis added). See Appendix B. This demonstrates that the 

House understood that the benefits that its bill created were provisional 

benefits. See id. 

Similarly, when the legislature amended the statute in 1993, the 

"Floor Notes" for the 1993 amendment states in the section of the report 

entitled, "What this bill does" that the bill "provides interim industrial 

insurance benefits until [the federal insurer's] liability is established." 

Floor Notes, EHB 1353, p.1 (1993) (emphasis added). See Appendix B. 

In this context, "interim" has the same meaning as "temporary" or 
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"provisional": it indicates that the benefits available under 

RCW 51.12.102 are provided during the interim which occurs after the 

Department has determined that a claimant is eligible for benefits under 

RCW 51.12.102 but before any LHWCA benefits have been provided. 

It also must be noted that even though the statute itself does not 

use the word ''temporary'' or "provisional" when describing the benefits 

available under RCW 51.12.102, it does say that the benefits are provided 

"until the responsible insurer initiates payments or the benefits are 

otherwise properly terminated under this title." See RCW 51.12.102. 

Since the benefits that are authorized by RCW 51.12.102 must be 

terminated once ''the responsible insurer initiates payments," and since 

"ordinary" WIIA benefits would not be terminated based on the mere fact 

that the claimant received payments of some kind from some source other 

than the Department, it follows that the benefits available under that 

statute are not "ordinary" or "permanent" WIIA benefits. Since the statute 

makes the benefits available on only a temporary and provisional basis, 

they are temporary and provisional benefits even though the statute does 

not use that exact label to describe them. 

Olsen also contends that the Gorman Court's ruling regarding 

RCW 51.12.102 should not be followed by this Court because it failed to 
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properly apply the rules of statutory construction. AB 22-23.8 This 

argument is similarly meritless for at least two reasons. 

First, . it fails because she failed to cite to any legal authority 

suggesting that this Court may decline to follow a Supreme Court opinion 

based on such a notion. 

Second, the Gorman Court did not ignore the rules of statutory 

construction. As the Gorman Court explained, there were two rules of 

statutory construction that were applicable in that case. Gorman, 155 

Wn.2d at 211-12. First, preference should be given to the more recently 

enacted statute over the older statute. See id. Second, when there are 

inconsistent statutory provisions, the statutes should be interpreted in a 

way that gives some effect to both statutes rather than interpreting one of 

them in a way that renders the other meaningless. See id. 

The Gorman Court then explained that its interpretation of the two 

statutes gives some effect to both RCW 51.12.100 and RCW 51.12.102, 

while giving preference to RCW 51.12.102. See id. It gives some effect 

to RCW 51.12.100, since it results in claimants with a right or obligation 

8 Although Olsen contends that Gorman concluded that the "sole purpose" of 
RCW 51.12.100 was to prevent a double recovery, this is erroneous. AB 23. Gorman 
held that the purpose of RCW 51.12.100 is both to avoid a double recovery and to 
"thereby protect the state's industrial insurance fund when a worker is adequately 
compensated by the LHWCA." See id. at 211. Thus, as Gorman recognized, the purpose 
ofRCW 51.12.100 was not only to avoid giving a worker a double recovery, but also to 
make the federal program, rather than Washington's workers' compensation system, bear 
the cost of any disability caused by employment which is subject to a federal statute. 
See id. 
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under the LHWCA not being entitled to full, or non-provisional, WIIA 

benefits. See id. However, it gives preference to RCW 51.12.102, since it 

allows such claimants to receive all of the benefits that RCW 51.12.102 

authorizes even though a literal reading ofRCW 51.12.100 would suggest 

that such claimants are ineligible for any WIIA benefits. See id. 

Finally, Olsen contends that the Gorman Court's interpretation of 

RCW 51.12.102 should be disregarded because it is inconsistent with the 

provision that the WIIA is subject to liberal construction. AB 21-23. Like 

her other arguments that attack the Gorman opinion, this argument is 

meritless for two reasons. 

First, it fails because there is no legal authority supporting the 

notion that this Court can overturn or ignore a decision of the Supreme 

Court based on such an argument. Second, the argument fails because the 

doctrine of "liberal construction" does not give a court carte blanche to 

ignore the language of the statute when rendering a decision. See Senate 

Republican Comm., 133 Wn.2d at 243. Furthermore, a court may not, 

under the guise of statutory construction, distort a statute's meaning in 

order to make it conform to the court's own views of sound social policy. 

Aviation West Corp. v. Dep't of Labor & Indus., 138 Wn.2d 413, 432, 980 

P.2d 701 (1999). Here, it is readily apparent from the language of 

RCW 51.12.102 that the benefits that the legislatures created in subsection 
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one of that statute are temporary and provisional in that they expire once a 

claimant either begins receiving benefits under the LHWCA or the 

benefits are otherwise properly terminated. Even a "liberal" interpretation 

of the statute does not support the conclusion that the benefits created by it 

are "ordinary" WIIA benefits. 

C. Even Assuming That Gorman's Discussion Of RCW 51.12.102 
And RCW 51.12.100 Was Dicta, Its Interpretation Of The 
Interplay Of Those Statutes Is Persuasive And Should Be 
Followed By This Court 

Furthermore, even assuming for the sake of argument that the 

Gorman Court's discussion of the nature of the benefits provided under 

RCW 51.12.102 is somehow dicta (it is not), Olsen offers no persuasive 

reason to disregard the Gorman Court's careful analysis of the interplay 

between RCW 51.12.102 and RCW 51.12.100. Indeed, Olsen essentially 

ignores RCW 51.12.100 when discussing RCW 51.12.102. However, as 

Gorman explains, RCW 51.12.102 can only be properly understood when 

considered in conjunction with RCW 51.12.100. See Gorman, 155 Wn.2d 

at 210-12. Furthermore, since the two statutes involve common legal 

issues, they must be interpreted in a way that gives some meaning to each 

statute. See id. Olsen's interpretation of RCW 51.12.102 would render 

RCW 51.12.100 essentially meaningless, at least with regard to asbestos-
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related illness claims, and she offers no persuasive reason why 

RCW 51.12.100 should be given no legal effect in such cases. 

Olsen's argument that she is entitled to ordinary WIIA benefits 

under RCW 51.12.102 also fails because, as the Gorman Court noted, the 

plain language of RCW 51.12.102(1) states that the benefits paid under 

that subsection shall be terminated if the claimant receives benefits under 

that Act or the benefits are otherwise properly terminated. See id at 212-

13. This language, in and of itself, shows that the benefits are temporary 

in the sense that they shall come to an end if the worker receives LHWCA 

benefits even if the worker's disability related to his or her asbestos

related disease has not been resolved. See id. Indeed, while Olsen 

vehemently objects to the term "temporary" to describe the benefits that 

are available under RCW 51.12.102, she appears to concede in at least one 

portion of her brief that the benefits provided to her under that section 

should be terminated in the event that she actually receives a recovery 

from the LHWCA. AB 23. 

Olsen does not attempt to reconcile this concession with her other 

claims in her brief that the benefits provided under RCW 51.12.102 are 

"ordinary" WIIA benefits. This is baffling, since if Olsen was entitled to 

"ordinary" WIIA benefits for her husband's asbestos-related disease under 

RCW 51.12.102, then, as the widow of a worker who died of a work-
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related illness, she would be entitled to total and permanent disability 

benefits for life or until she remarried. See RCW 51.32.050. By 

conceding that the benefits should be terminated in the event that she 

receives payments under the LHWCA, she effectively concedes that the 

benefits available under RCW 51.12.102(1) are not "ordinary" WIIA 

benefits and, instead, are, as the Gorman Court held, temporary and 

provisional benefits. See Gorman, 155 Wn.2d at 212-13. 

Furthermore, when RCW 51.12.102(1) is read in conjunction with 

the remaining subsections of that statute, it becomes even more apparent 

that the benefits available under subsection (1) are not "ordinary" WIIA 

benefits in any sense of the word. In this regard, it should be noted, first, 

that RCW 51.12.102(2) provides that the benefits payable under 

subsection one shall be provided out of the "medical aid" fund, and it 

authorizes the Department to assess special premiums on self-insured and 

state fund employers to fund those benefits. The medical aid fund is 

normally only used to furnish injured workers with medical treatment, and 

it is not normally used to provide them with disability benefits. The fact 

that the benefits under RCW 51.12.102(1) are paid out of a different fund 

than other disability benefits under the WIIA are paid indicates that those 

benefits are not "ordinary". Furthermore, the fact that the legislature 

authorized a special assessment to fund the benefits paid under 
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RCW 51.12.102(1) further belies the claim that the benefits paid under 

that section are "ordinary" WIIA benefits. 

On a related note, RCW 51.12.102(3) provides that if "the 

department determines" that the liable insurer for the asbestos related 

illness is a state fund or self-insured employer covered under the WIIA, 

that the self-insurer or state fund shall reimburse the medical aid fund for 

all benefits paid out of the medical aid fund under RCW 51.12.102(1). In 

essence, this means that if the Department determines that a claimant who 

received benefits under RCW 51.12.102(1) is covered by the WIIA, that 

the entity that would have been responsible for paying those benefits had 

it been adjudicated like an ordinary WIIA claim must repay the medical 

aid fund for the full amount of any benefits that were paid out of that fund 

pursuant to RCW 51.12.102(1). In other words, if a claimant received 

benefits under RCW 51.12.102(1) and the Department later determines 

that the responsible insurer was, in fact, subject to the WIIA, it is at that 

point, and only at that point, that the worker becomes entitled to 

"ordinary" WIIA benefits. 

RCW 51.12.102(3) creates a mechanism to replenish the medical 

aid fund in the event that a claimant received temporary benefits under 

RCW 51.12.102(1) but it is ultimately determined that the claimant is 

entitled to ordinary WIIA benefits. If the benefits paid under 
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RCW 51.12.102(1) were "ordinary" WIIA benefits, it would not have 

been necessary to provide for the replenishment of the medical aid fund in 

the event that the claim was later determined to be subject to the WIIA: 

rather, the worker would simply continue receiving "ordinary" WIIA 

benefits. 

RCW 51.12.102(4) provides that if ''the department determines" 

that the benefits paid under RCW 51.12.102(1) are owed to the worker 

under the maritime laws (or by any federal program other than social 

security, old age survivors, and disability insurance) that (1) the 

Department shall file a claim with the appropriate federal agency on the 

worker's behalf; (2) the Department's right to recovery shall be 

subrogated to the rights of the worker; (3) the Department shall not pursue 

the worker for recovery of benefits paid under RCW 51.12.102(1) unless a 

federal recovery is actually made; and (4) the Department may appoint a 

special assistant attorney general to pursue the federal recovery. The 

Department does not take any of the actions referenced by 

RCW 51.12.102(4) when it has paid "ordinary" WIIA benefits to a 

claimant on an "ordinary" WIIA claim. 

RCW 51.12.102(5) provides that if the worker fails or refuses "to 

assist the department in making a proper determination of coverage" that 

the provisions of RCW 51.12.102(1) shall not apply and the Department 
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may reject the injured worker's application for benefits. The statute also 

authorizes the Department to deny the worker benefits if he or she fails to 

cooperate with pursing a claim for federal benefits.9 Through this 

subsection, the legislature gave the Department the specific authority to 

deny a worker any benefits under RCW 51.12.102(1) if the worker 

undermines the Department's attempts to determine the liable insurer. 

The legislature's creation of this special remedy to deny the benefits that 

would otherwise be authorized by RCW 51.12.102(1) further demonstrates 

that the benefits authorized by that subsection are not "ordinary." 

Finally, RCW 51.12.102(6) provides that the amount of any third 

party recovery by the worker or beneficiary shall be subject to a lien by 

the Department "to the full extent that the medical aid fund has not been 

otherwise reimbursed by another insurer" and any recovery shall be used 

to reimburse the medical aid fund. It also provides that if ''the department 

determines" that a federal program insurer is responsible for benefits that 

the Department shall not pay any portion of the injured worker's 

attorney's fees. While the Department has the right under chapter 51.24 

RCW to share in "third party" recoveries when a worker has received 

"ordinary" WIIA benefits, the rules governing the Department's right of 

9 In addition to showing that the benefits paid under RCW 51.12.102(1) are not 
"ordinary" WIIA benefits, RCW 51.12.102(5) also flatly contradicts Olsen's assertion at 
AB 24 that there is no support for the idea that the legislature intended for a worker to be 
"forced" to pursue federal benefits. 
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recovery are quite different from those set forth in RCW 51.12.102(6). In 

particular, under RCW 51.24.060 the Department's right of recovery of 

"ordinary" WIIA benefits when there is a tort recovery is reduced based 

on its proportionate share of the plaintiffs attorney's fees and costs. The 

fact that there are special rules governing the Department's ability to 

recover the benefits paid under RCW 51.12.102(1) is further evidence that 

those benefits are not "ordinary" WIIA benefits. 

D. Gorman Held That A Worker Who Had Harmful Exposure To 
Asbestos In The Course Of Both Maritime And Non-Maritime 
Employment Is Not Covered By The WIIA Even If The 
Worker's Last Exposure to Asbestos Occurred During Non
Maritime Employment In The State Of Washington 

The Gorman Court held that the last injurious exposure rule does 

not make a worker covered by the WIIA even if the worker's "last" 

exposure to asbestos occurred while working for a non-maritime employer 

in Washington, if the worker also had some harmful exposure to asbestos 

in the course of maritime employment. See Gorman, 155 Wn.2d at 216-

19. The Gorman Court explained that under RCW 51.12.100 a claimant 

has no right to benefits under the WIIA for an injury or disease if the 

claimant has a "right or obligation" for that condition under a federal 

compensation statute, such as the LHWCA. See id. The Gorman Court 

then noted that under Todd Shipyards v. Black, 717 F.2d 1280 (9th Cir. 

1983) a worker who develops an asbestos-related disease as a result of 
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maritime exposure has a "right or obligation" under the LHWCA for that 

disease even if the worker's last exposure to asbestos occurred while 

working for a non-maritime employer. See id. 

When RCW 51.12.100 is considered In conjunction with the 

holding of Black, the inescapable conclusion is that a worker who 

develops an asbestos-related illness as a result of the combined effects of 

maritime and non-maritime employment is not covered by the WIIA, and 

is only eligible for temporary and provisional benefits under 

RCW 51.12.102(1), even if the worker's last exposure to asbestos occurs 

in the course of non-maritime employment. See Black, 717 F.2d at 1285. 

See also RCW 51.12.100. See also Gorman, 155 Wn.2d at 216-19. This 

is because RCW 51.12.100 prevents a claimant from being covered under 

the WIIA if the claimant has an entitlement to benefits under a federal act 

such as the LHWCA for that injury or occupational disease, and because a 

claimant who develops an occupational disease as a result of both 

maritime and non-maritime employment is entitled to benefits under the 

LHWCA even if the worker's last injurious exposure was non-maritime. 

Compare Black, 717 F.2d at 1285 with RCW 51.12.100. See also 

Gorman, 155 Wn.2d at 216-19. 

Gorman explained that the last injurious exposure rule is used to 

allocate responsibility for a claim that is covered by the WIIA, but that the 
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rule does not determine whether a claim is subject to the WIIA. See id at 

217. Department of Labor & Industries v. Fankhauser, 121 Wn.2d 304, 

849 P.2d 1209 (1993) did not hold otherwise. Indeed, in essence, 

Fankhauser concluded that the nature of the workers' "last" injurious 

exposure did not determine whether or not their claims were covered by 

the WIIA. See Fankhauser 121 Wn.2d at 311. If the last injurious 

exposure rule does not determine whether a claimant is covered by the 

WIIA, then, as a matter of fundamental logic, this legal reasoning cuts 

both ways: if the rule cannot be used to support the denial of the claim 

that is otherwise covered by the terms of the WIIA, the rule also cannot be 

used to support the allowance of a claim whose coverage is excluded by 

the plain language of the WIIA. 

Put another way, under RCW 51.12.100 a worker cannot be 

eligible for benefits under both the LHWCA and the WIIA for the same 

occupational disease. See id. Since the fact that a worker's "last" 

injurious exposure to asbestos occurred during non-maritime, WIIA

covered employment does not stop the claimant from having a right or 

obligation under the LHWCA, the fact that the claimant's last injurious 

exposure occurred during such employment does not make the claimant 

eligible for WIIA benefits. See id. 
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Olsen fails in her apparent contention at AB 20-21 that Gorman 

did not actually hold that the last injurious exposure rule did not make the 

plaintiffs covered by the WIIA. A statement in a case is dicta if it was 

unnecessary to decide the issue before the court. See, e.g., State v. Potter, 

58 Wn. App. 134, 150,842 P.2d 481 (1992). As noted above, the Gorman 

Court stated that the case "required" it to determine whether the plaintiffs 

in that case were covered by the WIIA, since they would not be permitted 

to file a tort claim under RCW 51.24.020 unless they were covered by the 

WIIA. See id at 204-05. Since the plaintiffs in that case argued that they 

were covered by the WIIA pursuant to the last injurious exposure rule, the 

Gorman Court could not decide whether the plaintiffs were covered by the 

WIIA without deciding whether the last injurious exposure rule made 

them so covered. See id at 216-19. 

Olsen fails to clearly articulate why the Gorman Court's discussion 

of the last injurious exposure rule should be viewed as mere dicta. AB 19-

20. She claims that the Gorman Court was not adequately briefed on 

either the last injurious exposure rule in general or on the Fankhauser case 

in particular, and appears to contend that this somehow makes the Gorman 

Court's resolution of the last injurious exposure rule mere dicta. See id. 

However, no legal authority supports Olsen's apparent contention that the 

thoroughness of the briefing provided to the Supreme Court on a given 
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issue detennines whether the court's resolution of that issue was part of its 

holding or was merely dicta. Rather, an issue which the Supreme Court 

had to detennine-and did detennine-in the course of disposing of a case 

is part of its holding. See, e.g., Potter, 68 Wn. App. at 150. 

Olsen also appears to argue that even if the Gorman Court held 

that the last injurious exposure rule cannot be used to make a claimant 

subject to the WIIA when there is both maritime and non-maritime 

exposure to asbestos, that this Court may ignore the Gorman decision. 

AB 20-21. Her idea seems to be that in Gorman the Supreme Court 

departed from its prior ruling regarding the last injurious exposure rule in 

Fankhauser, and that it failed to adequately explain why it did so. AB 20-

21, citing Riehl v. Foodmaker, Inc., 152 Wn.2d 139, 147, 94 P.3d 930 

(2004) (quoting In Re Rights to Waters of Stranger Creek, 77 Wn.2d 649, 

653,466 P.2d 508 (1970)); State v. Studd, 137 Wn.2d 533, 548, 973 P.2d 

1049 (1999). To the extent that Olsen is contending this, her argument is 

meritless for at least two reasons. 

First, the cases cited by Olsen do not stand for the proposition that 

the Court of Appeals may rule that a Supreme Court opinion is invalid 

based on the Court of Appeals' belief that that the Supreme Court violated 

the doctrine of stare decisis when it issued that opinion. See Riehl, 152 

Wn.2d at 147; Studd, 137 Wn.2d at 548; In Re Stranger Creek, 77 Wn.2d 
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at 653. In all of the cases cited to by Olsen, a litigant asked the Supreme 

Court to overrule one of its own prior decisions, and the Supreme Court 

declined to do so, explaining that it will not overrule one of its own prior 

decisions unless it is convinced that there are compelling reasons to do so. 

See Riehl, 152 Wn.2d at 147; Studd, 137 Wn.2d at 548; In Re Stranger 

Creek, 77 Wn.2d at 653. The Supreme Court did not suggest in any of 

those opinions that a lower court may conclude that it is not bound by a 

recent Supreme Court opinion based on the idea that the Supreme Court 

failed to adequately explain in that opinion why it did not follow the 

rationale of one of its prior decisions. See Riehl, 152 Wn.2d at 147; Studd, 

137 Wn.2d at 548; In Re Stranger Creek, 77 Wn.2d at 653. 

Moreover, such a view would be contrary to the rule that where 

there is a seeming conflict between two Supreme Court decisions, the 

more recently decided case governs. See Yakavonis v. Tilton, 93 Wn. 

App. 304, 311, 968 P.2d 908 (1998). Therefore, if it is assumed that there 

is a conflict between Gorman and Fankhauser, it is Gorman, rather than 

Fankhauser, that controls. 

Furthermore, Olsen has also failed to demonstrate that there is any 

conflict between Gorman and Fankhauser. The issue the Supreme Court 

decided in Fankhauser was whether a WIIA claim may be denied based 

on the fact that a claimant's last injurious exposure occurred during self-
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employment, not whether the fact that a worker has a right or obligation 

under the LHWCA precludes the worker from being covered by the WIIA. 

In both of the consolidated cases that were at issue in Fankhauser, 

the claimants had harmful exposure to asbestos in the course of 

employment that was covered by the WIIA, and they then had a much 

longer, subsequent, period of self-employment, which also resulted in 

additional exposure to asbestos. Fankhauser, 121 Wn.2d at 306-08. 

Under RCW 51.12.020(5), self-employed persons may elect to be 

covered by the WIIA, but their coverage is not mandatory, and they are 

only covered by the WIIA if they pay premiums to the Department. 

See id. at 309-10. The claimants in Fankhauser did not elect WIIA 

coverage during their self-employment. See id. 

The Department contended that the claimants' occupational 

disease claims were not subject to the WIIA because they did not elect 

coverage during their employment as sole proprietors, because they filed 

their WIIA claims after they had elected to cease being covered, and 

because it was undisputed that their last harmful exposure to asbestos 

occurred during their work as non-covered owners. See id. at 309. The 

Fankhauser Court concluded that the claims were covered by the WIIA 

even though their last injurious exposure occurred while working on a 
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self-employed basis, and even though they did not elect WIIA coverage 

during that period of exposure. See id at 311-15. 

Thus, the issue that Fankhauser decided is that an asbestos claim 

cannot be rejected based on the last injurious exposure rule even if a 

claimant's "last" injurious exposure to asbestos occurred while the 

claimant was self-employed and had not elected WIIA coverage pursuant 

to RCW 51.12.020. Fankhauser did not address whether RCW 51.12.100 

would prevent an asbestos-related disease from being covered by the 

WIIA if the claimant had a "right or obligation" for that disease under the 

LHWCA, nor did it suggest that the last injurious exposure rule can be 

used to make a claim subject to the WIIA when the plain language of 

RCW 51.12.100 precludes such a determination. Indeed, the Fankhauser 

opinion does not contain any discussion of RCW 51.12.100 nor did it 

discuss RCW 51.12.102. Therefore, when the Gorman Court held that 

RCW 51.12.100 prevents a claimant who has a "right or obligation" under 

LHWCA from being covered by the WIIA-regardless of where the 

claimant's "last" injurious exposure occurred-it did not contradict its 

prior holding in Fankhauser. 

Furthermore, there is a fundamental difference between the statute 

the Supreme Court considered in Fankhauser CRCW 51.12.020) and the 

statutes that it considered in Gorman CRCW 51.12.100 and 
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RCW 51.12.102), which further helps explain why there is no conflict 

between the two opinions. RCW 51.12.020 simply provides that a 

claimant is not covered by the WIIA for injuries that occur during self-

employment unless the claimant elects coverage. Conversely, 

RCW 51.12.100 provides that a claimant is not covered by the WIIA if he 

or she has any "right or obligation" for an injury or disease under certain 

federal statutes, including the LHWCA. Thus, the mere existence of a 

right or obligation under the LHWCA prevents a worker from being 

covered by the WIIA under RCW 51.12.102 for that injury or disease. In 

contrast, RCW 51.12.020 does not, on its face, provide that a claimant 

who performed any work on a self-employed basis will not be covered by 

the WIIA for a disease that was caused in part by such work and in part by 

employment covered by the WIIA. 

In short, the facts, legal arguments, applicable statutes, and 

holdings of Gorman are entirely distinguishable from the facts, legal 

arguments, applicable statutes, and holdings of Fankhauser. There is no 

conflict between the two opinions. 

To bolster her argument that the last injurious exposure rule makes 

her husband's claim subject to the WIIA-and that Gorman's holding to 

the contrary should be disregarded-Olsen also attempts to rely on the 

Department's statements regarding its understanding of the last injurious 
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exposure rule in the reports it submitted to the legislature in 1987 and 

1993. AB 23-26. This argument fails because there is no legal authority 

that supports the idea that this Court can ignore a holding of the Supreme 

Court based on the fact that the Department, in previous reports to the 

legislature, offered a legal opinion that is inconsistent with what the 

Supreme Court decreed in an opinion. 

Furthermore, while it is true that the Department indicated in its 

1987 and 1993 reports that it uses the last injurious exposure rule to 

determine whether a claimant who has had both maritime and non-

maritime exposure is entitled to benefits under the LHWCA, the 

Department was simply reporting its interpretation of the law at those 

times. See Asbestos-Related Disease: A Report to the Commerce and 

Labor Committee, Dep't of Labor and Indus., p. 4 (1993).10 Asbestos 

Related Disease: Report of House Commerce and Labor Committee, Dep't 

of Labor and Indus., p. 2 (1987). II The Gorman Court was not required to 

adopt the view of the law that the Department expressed in those 

legislative reports, and it did not, in fact, do so. See Cockle, 142 Wn.2d at 

812 (noting that the court will not defer to Department's interpretation of 

statute if it disagrees with the Department's interpretation of it). 

10 This is attached for the court's convenience as Appendix C. 
11 This is attached for the Court's convenience as Appendix D. 
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Finally, Olsen attempts to rely on In re John L. Robinson, No. 

91 0741 (Wash. Bd. of Indus. Ins. Appeals Sept. 29, 1992) WL 333852 

(1992), and several other decisions of the Board, to support her argument 

that she is entitled to WIIA benefits under the last injurious exposure rule. 

AB at 29-31. The Supreme Court's opinions trump those of all lower 

courts, and its decisions unquestionably trump the decisions of the Board. 

See, e.g., Gore, 101 Wn.2d at 487. Furthermore, the Board's denial of 

Olsen's Petition for Review is a tacit recognition by the Board that 

Gorman is controlling and requires affirmation of the Department's 

decision in this case. 

E. The Department Has Jurisdiction To Decide Whether A 
Claimant's "Liable Insurer" Is Subject To The LHWCA For 
The Limited Purpose Of Deciding Whether The Claimant Is 
Entitled to WIIA Benefits 

Finally, Olsen's contention that the Department lacks subject 

matter jurisdiction to make any decision regarding whether or not an 

injured worker's liable insurer is subject to the LHWCA is meritless. 

AB 27-29. Olsen argues that the Department should adjudicate claims that 

are governed by RCW 51.12.102 by simply paying benefits to workers 

who fall within its terms and without making any decision regarding 

whether or not the worker is entitled to benefits under the WIIA or the 

LHWCA, and to take no action other than making payments pursuant to 
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that statute until and unless the worker receives benefits pursuant to the 

LHWCA. See id. 

Olsen's argument fails because it is well-settled that the 

Department has original and exclusive subject matter jurisdiction to decide 

whether or not a worker is entitled to benefits under the WI/A for an 

alleged injury or occupational disease. See Marley v. Dep't of Labor & 

Indus., 125 Wn.2d 533, 539-40, 886 P.2d 189 (1994); Abraham v. Dep't of 

Labor & Indus., 178 Wash. 160, 163, 34 P.2d 457 (1934). See also 

Lindquist v. Dep't of Labor & Indus., 36 Wn. App. 646, 650-59, 677 P.2d 

1134 (1984) (upholding Department's decision to reject worker's WIIA 

claim under RCW 51.12.100 because the worker had a "right or 

obligation" under the LHWCA). 

Since the Department's subject matter jurisdiction stems from the 

Act that created it, the scope of its subject matter jurisdiction is defined by 

the types of decisions that the legislature has directed it to make. See 

Marley, 125 Wn.2d at 539-40. Here, RCW 51.12.102 explicitly and 

unmistakably directs the Department to "render a decision" regarding the 

"liable insurer" for an asbestos-related illness. RCW 51.12.1 02 then 

directs the Department to take a variety of different types of further 

actions depending on whether the Department determines that the liable 

insurer is subject to the WIIA or a federal statute. Since the statute directs 
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the Department to decide, among other things, whether a claim is subject 

to a federal statute, and since it directs the Department to take various 

actions in the event that it finds that the claimant is subject to such a 

statute, the legislature necessarily empowered the Department with 

jurisdiction to decide that issue and to take those actions. 

Olsen's argument that the Department would invade the exclusive 

jurisdiction of the federal government if it attempted to decide whether she 

was entitled to benefits under the LHWCA misconstrues the nature of the 

decision that the Department makes in those situations. The Department 

does not assert that it has the authority to actually award a claimant federal 

benefits. However, it does have jurisdiction to decide whether a claimant 

is entitled to benefits under the WIIA, and it must decide whether a 

claimant has a right or obligation under federal law in order to determine 

whether the claimant is entitled to benefits under the WIIA. See Lindquist, 

36 Wn. App. at 659. See also RCW 51.12.100; RCW 51.12.102. 

Notably, Olsen fails to identify any state or federal case law that 

suggests that a state lacks subject matter jurisdiction to decide whether a 

claimant is subject to coverage under the LHWCAfor the limited purpose 

of deciding whether the claimant is entitled to benefits under state law. 

The Department is aware of no such authority. Furthermore, the case law 
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shows that the Department does have jurisdiction to make this type of 

decision when deciding whether the claimant is covered by the WIIA.12 

In Sun Ship v. Pennsylvania, 447 U.S. 715, 100 S. Ct. 2432, 65 

L.Ed.2d 458 (1980), the Supreme Court of the United States clarified that 

even though the LHWCA purports to provide the "exclusive remedy" to 

workers with maritime-related injuries and occupational diseases, the 

states have concurrent jurisdiction with the federal government, and that, 

at least in some circumstances, a state may extend benefits to workers who 

are injured in the course maritime employment if the states so choose. 

However, while the states may extend benefits to workers under 

state law even though they are covered by the LHWCA, there is no 

requirement that they do so. Indeed, Washington's legislature determined 

that workers who have a "right or obligation" under federal workers' 

compensation statutes such as the LHWCA are not subject to the WIIA, 

and are not entitled to benefits under that Act, except for the limited 

benefits that are authorized by RCW 51.12.102.13 Thus, in order to decide 

12 The Board concluded in the significant decision In re David Buren, No. 
65,127 (Wash. Bd. of Indus. Ins. Appeals May 31, 1984) WL 547151 (1984) that the 
Department has jurisdiction to make its own detennination regarding whether a claimant 
has a right or obligation under federal law, and that it should not wait for a federal agency 
to make this decision before deciding whether the claim may be allowed under the WIIA. 

13 See footnote 5 above in Part VI.B, explaining that while Olsen asserts 
throughout her Brief of Appellant that workers may "elect" to pursue either Washington 
or federal benefits (AB 1, 13,30-31), Gorman expressly concluded that there is no right 
to election; if there is LHWCA coverage, then there is no WIIA coverage. Id at 208-13. 
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whether a worker is entitled to WIIA benefits, the Department must decide 

whether the worker has a right or obligation under the LHWCA. 

In Lindquist, the Court of Appeals determined that the Department 

properly concluded that the claimant was not entitled to benefits under the 

WIIA because it agreed with the Department that the claimant did have a 

"right or obligation" under the LHWCA. See Lindquist, 36 Wn. App. at 

650-59. In Lindquist, a worker filed a claim for both WIIA benefits and 

LHWCA benefits. See id. at 649-50. The LHWCA claim was placed in 

abeyance pending a final decision regarding the claimant's eligibility for 

benefits under the WIIA. See id. The Lindquist Court upheld the 

Department's decision to reject the WIIA claim even though no final 

decision had been made regarding the LHWCA claim. See id. at 650-59. 

By upholding the Department's decision to deny the claim based on its 

determination that the claimant had a "right or obligation" under the 

LHWCA, the court implicitly concluded that the Department had 

jurisdiction to make that type of decision. See id. 

Although Lindquist was decided before the enactment of 

RCW 51.12.102, it is nonetheless persuasive authority that the Department 

has jurisdiction to decide whether a claimant has a right or obligation 

under federal law for the limited purpose of deciding whether the claimant 

is subject to the WIIA. Id. Indeed, RCW 5l.12.102 explicitly directs the 
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Department to "render a decision" regarding whether a claimant's liable 

insurer is subject to the LHWCA or the WIIA, while RCW 51.12.100 

merely gives the Department the implicit authority to make such a 

decision by directing the Department to deny a WIIA claim if the claimant 

has a "right or obligation" under federal law. Therefore, the adoption of 

RCW 51.12.102 makes it even more apparent than it was at the time of the 

Lindquist decision that the Department has jurisdiction to decide whether a 

claimant has a "right or obligation" under a federal statute such as the 

LHWCA for the purpose of determining whether the claimant is entitled to 

benefits under the WIIA. 

Olsen appears to suggest that when the legislature directed the 

Department to render a decision regarding the liable insurer in 

RCW 51.12.102(1), it merely empowered the Department to decide the 

liable insurer in the event that the liable insurer was either a state fund or 

self-insured employer, and that the Department cannot decide whether the 

liable insurer was subject to a federal statute such as the LHWCA. 

See AB 15. To the extent that Olsen is contending this, she is mistaken, as 

this argument is contrary to the plain language of the statute. 

In particular, this argument fails because RCW 51.12.102(4) 

directs the Department to take a variety of different actions in the event 

that it determines that the liable insurer is subject to afederal statute such 
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as the LHWCA. Among other things, RCW 51.12.102(4) directs the 

Department to pursue the federal program for benefits and to appoint a 

special assistant attorney general, if necessary, to pursue those benefits. If 

the Department cannot decide whether a worker is subject to a federal 

statute until after the worker has actually received federal benefits, then it 

could not take any action under RCW 51.12.102(4) until after the worker 

had actually received such benefits. However, once a worker has begun 

receiving federal benefits, it would be pointless for the legislature to direct 

the Department to pursue such benefits on the worker's behalf, and even 

more pointless for the Department to appoint a special assistant attorney 

general to help pursue those benefits. Olsen's interpretation of RCW 

51.12.102 would lead to absurd results that could not possibly have been 

intended by the legislature. 

Olsen also attempts to bolster her argument that the Department 

lacks jurisdiction to decide whether a claim is subject to the LHWCA with 

her strained interpretation of WAC 296-14-350. AB 27-29. This 

argument fails for at least three reasons. 

First, the Department's subject matter jurisdiction is determined by 

the language of the WIIA, not by the WACs. See, e.g., Marley, 125 

Wn.2d at 539-40 (stating that the legislature has granted the Department 

broad jurisdiction to decide whether a WIIA claim should be allowed). 
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RCW 51.12.102 plainly and unmistakably directs the Department to 

"render a decision" regarding whether a claim is subject to a statute such 

as the LHWCA. The Department could not shirk this responsibility even 

if it wanted to by enacting a regulation that purports to deprive it of 

jurisdiction to make a decision regarding this issue. 

Second, nothing in WAC 296-14-350 purports to place a limit on 

the Department's subject matter jurisdiction. WAC 296-14-350 states that 

a Title 51 insurer "shall not be liable" if the worker has an allowed claim 

under the maritime laws or the Federal Employees' Compensation Act. It 

does not state that an insurer is liable under the WIIA until and unless a 

claim is actually allowed by a federal agency or court. Moreover, it does 

not state that the Department lacks jurisdiction to decide whether an 

insurer is subject to the WIIA until LHWCA benefits have been paid. 

At most, WAC 296-14-350 shows that it would be legally 

incorrect for the Department to terminate a worker's temporary and 

provisional WIIA benefits prior to the claimant having actually received 

LHWCA benefits. Here, the Department has not attempted to terminate 

Olsen's temporary and provisional WIIA benefits prior to her receiving 

LHWCA benefits. Furthermore, the mere fact that it might be legally 

incorrect to make such a decision would not establish that the Department 

lacks subject matter jurisdiction to make that type of decision. 
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See Marley, 125 Wn.2d at 542, (explaining that the Department order is 

not void simply because it is based on an erroneous interpretation of the 

law). 

Third, Gorman considered and rejected a related argument that was 

advanced by the plaintiffs. See Gorman 155 Wn.2d at 216-19. The 

plaintiffs contended that they were covered by the WIIA under WAC 296-

14-350 since no LHWCA benefits had actually been paid as of the time 

that they filed their torts. See id. The Gorman Court rejected this 

argument, and concluded that WAC 296-14-350 actually supported its 

holding that a claimant is not subject to the WIIA if the claimant has a 

right or obligation under the LHWCA. See id. 

Olsen makes the conclusory statement that the United States 

Constitution and the LHWCA show that the Department lacks jurisdiction 

to make the decision that it made in this case. AB 27. Olsen's argument 

fails because neither the United States Constitution nor the LHWCA show 

that the Department lacks jurisdiction to decide whether a claimant is 

eligible for benefits under a federal statute for the limited purpose of 

deciding whether the claimant is entitled to benefits under the LHWCA. 

Furthermore, it is well-settled that a party who wishes to challenge 

the constitutionality of a duly-enacted statute must fully support their 

claim that the challenged statute is unconstitutional, and that "naked 
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castings into the constitutional sea" will be summarily rejected. See State 

v. Johnson, 119 Wn.2d 167, 171, 829 P.2d 1082 (1992) (citing In re 

Rosier, 105 Wn.2d 606, 616, 717 P.2d 1353 (1986» (internal quotation 

marks omitted). Olsen has not argued that RCW 51.12.102 or RCW 

51.12.1 00 are unconstitutional. To the extent that she is suggesting that 

RCW 51.12.100 and RCW 51.12.102 are unconstitutional, her brief, at 

most, makes naked castings into the constitutional sea that do not merit 

consideration by this Court. 

VII. CONCLUSION 

For the reasons discussed above, the Department respectfully 

requests that this Court affirm the Superior Court's decision to grant 

summary judgment to the Department. 

2010. 

RESPECTFULLY SUBMITIED this i 2. day of November, 

ROBERT M. MCKENNA 
Attorney General 

STEVE VINYARD, 
Assistant Attorney General 
P.O. Box 40121 
Olympia, Washington 98504-0121 
(360) 586-7715 
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Westlaw, 
West's RCWA 51.12.100 

~ 
West's Revised Code of Washington Annotated Currentness 

Title 51. Industrial Insurance (Refs & Annos) 
"iii Chapter 51.12. Employments and Occupations Covered (Refs & Annos) 

... 51.12.100. Maritime occupations--Segregation ofpayrolls--Common enterprise--Geoduck har
vesting 

Page 1 

(1) Except as otherwise provided in this section, the provisions of this title shall not apply to a master or member 
of a crew of any vessel, or to employers and workers for whom a right or obligation exists under the maritime 
laws or federal employees' compensation act for personal injuries or death of such workers. 

(2) If an accurate segregation of payrolls of workers for whom such a right or obligation exists under the mari-
time laws cannot be made by the employer, the director is hereby authorized and directed to fix from time to 
time a basis for the approximate segregation of the payrolls of employees to cover the part of their work for 
which no right or obligation exists under the maritime laws for injuries or death occurring in such work, and the 
employer, ifnot a self-insurer, shall pay premiums on that basis for the time such workers are engaged in their work. 

(3) Where two or more employers are simultaneously engaged in a common enterprise at one and the same site 
or place in maritime occupations under circumstances in which no right or obligation exists under the maritime 
laws for personal injuries or death of such workers, such site or place shall be deemed for the purposes of this 
title to be the common plant of such employers. 

(4) In the event payments are made both under this title and under the maritime laws or federal employees' com
pensation act, such benefits paid under this title shall be repaid by the worker or beneficiary. For any claims 
made under the Jones Act, the employer is deemed a third party, and the injured worker's cause of action is sub
ject to RCW 51.24.030 through 51.24.120. 

(5) Commercial divers harvesting geoduck clams under an agreement made pursuant to RCW 79.135.210 and 
the employers of such divers shall be subject to the provisions of this title whether or not such work is per
formed from a vessel. 

CREDIT(S) 

[2008 c 70 § 1, eff. Jan. 1,2009; 2007 c 324 § 1, eff. July 22, 2007; 1991 c 88 § 3; 1988 c 271 § 2; 1977 ex.s. c 
350 § 21; 1975 1st ex.s. c 224 § 3; 1972 ex.s. c 43 § 11; 1961 c 23 § 51.12.100. Prior: 1931 c 79 § 1; 1925 ex.s. 
c III § 1; RRS § 7693a.] 
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West's RCWA 51.12.100 

HISTORICAL AND STATUTORY NOTES 

Effective date--2008 c 70: "This act takes effect January 1,2009." [2008 c 70 § 2.] 

Effective date--Applicability-1988 c 271 §§ 1-4: See note following RCW 51.12.102. 

Effective date--19751st ex.s. c 224: See note following RCW 51.04.110. 

Laws 1972, Ex.Sess., ch. 43, § 11, throughout subsec. (2), deleted references to "class or classes" of workers; 
and, near the end of the subsection, following "and the employer" substituted ", if not a self-insurer, shall pay 
premiums on that basis" for "shall pay to the accident fund on that basis" [for complete text of subsec. (2) fol
lowing amendment, see 1975 amendment note, post]. 

Page 2 

Laws 1975, 1st EX.Sess., ch. 224, § 3, added subsec. (4); and rewrote subsecs. (1) and (2), which prior thereto read: 

"(1) The provisions of this title shall apply to all employers and workmen, except a master or member of a crew 
of any vessel, engaged in maritime occupations for whom no right or obligation exists under the maritime laws 
for personal injuries or death of such workmen. 

"(2) If an accurate segregation of payrolls of workmen engaged in maritime occupations and working part time 
on shore and part time off shore cannot be made by the employer, the director is hereby authorized and directed 
to fix from time to time a basis for the appropriate [approximate] segregation of the payrolls of employees to 
cover the shore part of their work, and the employer, if not a self-insurer, shall pay premiums on that basis for 
the time such workmen are engaged in their work." 

Laws 1977, Ex.Sess., ch. 350, § 21, throughout the section, substituted "workers" for "workmen". 

Laws 1988, ch. 271, § 2, in subsec. (4), following "repaid" inserted "by the worker or beneficiary". 

Laws 1991, ch. 88, § 3, in subsecs. (1) and (4), inserted references to the federal employees' compensation act. 

Laws 2007, ch. 324, § 1 added subsec. (5); and rewrote subsecs. (1) and (4), which formerly read: 

"(1) The provisions of this title shall not apply to a master or member of a crew of any vessel, or to employers 
and workers for whom a right or obligation exists under the maritime laws or federal employees' compensation 
act for personal injuries or death of such workers." 

"(4) In the event payments are made under this title prior to the fmal determination under the maritime laws or 

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 



West's RCWA 51.12.100 

federal employees' compensation act, such benefits shall be repaid by the worker or beneficiary if recovery is 
subsequently made under the maritime laws or federal employees' compensation act." 

Page 3 

Laws 2008, ch. 70, § 1, in subsec. (5), deleted ", workers tending to such divers," following "RCW 79.135.210 
", and deleted "and tenders" following "such divers". 

Source: 

Laws 1911, ch. 74, § 18-a. 

Laws 1925, Ex.Sess., ch. 111, § 1. 

Laws 1931, ch. 79, § 1. 

RRS § 7693a. 

CROSS REFERENCES 

Marine employees in extrahazardous employment, see § 47.64.070. 

LA W REVIEW AND JOURNAL COMMENTARIES 

Application of Workmen's Compensation Act to maritime workers. 19 Wash.L.Rev. 32 (1944). 

LIBRARY REFERENCES 

2010 Main Volume 

Admiralty c(:=;;> 1.20(5). 
Workers' Compensationc(:=;;> 260, 262. 
Westlaw Topic Nos. 16,413. 
C.J.S. Admiralty §§ 11, 13,63,67 to 69,80. 
C.J.S. Flags § 5. 
C.J.S. Workmen's Compensation §§ 170, 172. 

RESEARCH REFERENCES 

ALRLibrary 

56 ALR 352, Workmen's Compensation: Applicability of State Compensation Act to Injury Within Admiralty 
Jurisdiction. 

50 ALR 223, Application for and Acceptance of Benefits Under Workmen Compensation Act as Affecting Right 
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We'sttaw. 
West's RCWA 51.12.102 

C 
West's Revised Code of Washington Annotated Currentness 

Title 5l. Industrial Insurance (Refs & Annos) 
"~ Chapter 51.12. Employments and Occupations Covered (Refs & Annos) 

... 51.12.102. Maritime workers--Asbestos-related disease 

Page 1 

(1) The department shall furnish the benefits provided under this title to any worker or beneficiary who may 
have a right or claim for benefits under the maritime laws of the United States resulting from an asbestos-related 
disease if (a) there are objective clinical fmdings to substantiate that the worker has an asbestos-related claim for 
occupational disease and (b) the worker's employment history has a prima facie indicia of injurious exposure to 
asbestos fibers while employed in the state of Washington in employment covered under this title. The depart
ment shall render a decision as to the liable insurer and shall continue to pay benefits until the liable insurer ini
tiates payments or benefits are otherwise properly ternlinated under this title. 

(2) The benefits authorized under subsection (1) of this section shall be paid from the medical aid fund, with the 
self-insurers and the state fund each paying a pro rata share, based on number of worker hours, of the costs ne
cessary to fund the payments. For the purposes of this subsection only, the employees of self-insured employers 
shall pay an amount equal to one-half of the share charged to the self-insured employer. 

(3) If the department determines that the benefits paid under subsection (1) of this section are owed to the work
er or beneficiary by a self-insurer or the state fund, then the self-insurer or state fund shall reimburse the medical 
aid fund for all benefits paid and costs incurred by the fund. 

(4) If the departn1ent determines that the benefits paid under subsection (1) of this section are owed to the work
er or beneficiary by a federal program other than the federal social security, old age survivors, and disability in
surance act, 42 U.S.c. or an insurer under the maritime laws of the United States: 

(a) The departn1ent shall pursue the federal program insurer on behalf of the worker or beneficiary to recover 
from the federal program insurer the benefits due the worker or beneficiary and on its own behalf to recover the 
benefits previously paid to the worker or beneficiary and costs incurred; 

(b) For the purpose of pursuing recovery under this subsection, the department shall be subrogated to all of the 
rights of the worker or beneficiary receiving compensation under subsection (1) of this section; and 

(c) The departn1ent shall not pursue the worker or beneficiary for the recovery of benefits paid under subsection 
(1) of this section unless the worker or beneficiary receives recovery from the federal program insurer, in addi
tion to receiving benefits authorized under this section. The director may exercise his or her discretion to waive, 
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in whole or in part, the recovery of any such benefits where the recovery would be against equity and good con
science. 

(d) Actions pursued against federal program insurers determined by the department to be liable for benefits un
der this section may be prosecuted by special assistant attorneys general. The attorney general shall select spe
cial assistant attorneys general from a list compiled by the department and the Washington state bar association. 
The attorney general, in conjunction with the department and the Washington state bar association, shall adopt 
rules and regulations outlining the criteria and the procedure by which private attorneys may have their names 
placed on the list of attorneys available for appointment as special assistant attorneys general to litigate actions 
under this subsection. Attorneys' fees and costs shall be paid in conformity with applicable federal and state law. 
Any legal costs remaining as an obligation of the department shall be paid from the medical aid fund. 

(5) The provisions of subsection (1) of this section shall not apply if the worker or beneficiary refuses, for 
whatever reason, to assist the department in making a proper determination of coverage. If a worker or benefi
ciary refuses to cooperate with the department, self-insurer, or federal program insurer by failing to provide in
formation that, in the opinion of the department, is relevant in determining the liable insurer, or if a worker re
fuses to submit to medical examination, or obstructs or fails to cooperate with the examination, or ifthe worker 
or beneficiary fails to cooperate with the department in pursuing benefits from the federal program insurer, the 
department shall reject the application for benefits. No information obtained under this section is subject to re
lease by subpoena or other legal process. 

(6) The amount of any third party recovery by the worker or beneficiary shall be subject to a lien by the depart
ment to the full extent that the medical aid fund has not been otherwise reimbursed by another insurer. Reim
bursement shall be made immediately to the medical aid fund upon recovery from the third party suit. If the de
partment determines that the benefits paid under subsection (1) of this section are owed to the worker or benefi
ciary by a federal program insurer, the department shall not participate in the costs or attorneys' fees incurred in 
bringing the third party suit. 

CREDIT(S) 

[1993 c 168 § 1; 1988 c271 § 1.] 

HISTORICAL AND STATUTORY NOTES 

Applicability--1993 c 168: "This act applies to all claims without regard to the date of injury or date of filing of 
the claim." [1993 c 168 § 2.] 

Effective date--1993 c 168: "This act is necessary for the immediate preservation of the public peace, health, or 
safety, or support of the state government and its existing public institutions, and shall take effect July 1, 1993." 
[1993 c 168 § 3.] 
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Report to legislature--1988 c 271 § 1: "The department oflabor and industries shall conduct a study of the pro
gram established by RCW 51.12.102. The department's study shall include the use of benefits under the program 
and the cost of the program. The department shall report the results of the study to the economic development 
and labor committee of the senate and the commerce and labor committee of the house of representatives, or the 
appropriate successor committees, at the start of the 1993 regular legislative session." [1988 c 271 § 4.] 

Effective date--Applicability--1988 c 211 §§ 1-4: "Sections 1 through 4 of this act shall take effect July 1, 
1988, and shall apply to all claims filed on or after that date or pending a [mal detennination on that date." 
[1988 c 271 § 5.] 

Laws 1993, ch. 168, § 1, in subsec. (4), added subd. (d); in subsec. (5), in the second sentence, inserted "or if the 
worker or beneficiary fails to cooperate with the department in pursuing benefits from the federal program in
surer,"; and deleted a fonner subsec. (7), which read: "This section shall expire July 1, 1993." 

ADMINISTRATIVE CODE REFERENCES 

Special assistant attorneys general, see WAC 296-14-900 et seq. 

LIBRARY REFERENCES 

2010 Main Volume 

Workers' Compensation ~ 262, 2085. 
Westlaw Topic No. 413. 
C.J.S. Workmen's Compensation §§ 170, 172, 1593 to 1596. 

RESEARCH REFERENCES 

ALRLibrary 

56 ALR 352, Workmen's Compensation: Applicability of State Compensation Act to Injury Within Admiralty 
Jurisdiction. 

Treatises and Practice Aids 

Modem Workers' Compensation § 104: 19, Maritime Injuries. 

16 Wash. Prac. Series § 0.15, Preemption of State Law by Federal Law--Maritime Cases. 

NOTES OF DECISIONS 

In general 1 

1. In general 
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FI..C:X:R SYOOPSIS 
SUBS'lTIUl'E IIXJSE BIIL 1592 

A. WHAT 'DiE BUl. rom: 

WHEN 'mERE IS A DISlUlE AS m :r..IABILI'IY FOR 'lEE crAIM. '!HE DEPARIMEN1' 

IS ml!Nmx;p:rm:o. '10 .. DEI'El\HINE WHEmER· '!HE. STAm -FOND., A. SEI..F JNSORER., 

~ A FEDERAL MAlUTlME INSURER IS msmtsIBIE FOR '!HE CIAIM AND SEEK 

OCXlll?ATIOOAL DISFASE CI.AIMS ARE m BE PAID BASED CN '!HE 5aiEOOIE m 

EhECI' .AT '!HE TlME '!HE DISEASE RWJIRES 'I'REA'IMENI' OR BEX:X:Im DI.SABI.;IN:; I 

ltIIIcm.vER IS . EARLIER. '!HE 'lmVISIOOAL BENEFITs PARr OF '!HE BIIL 

SCNSE.TS m 1993. 

SEPARATE ~alS. '!HE ~ '!HAT A l'llRKER RECEIVE FULL REXXlVERY 

FKM A FEDERAL :m:x:2RAM BEFOOl!! '!HE DEPARIMENl' cAN RF..CXX1P lmVISICNAL 

mmFITs FR:M 'DiE ~ IS aWIGED ':to A ~ '!HAT '!HE IDRKER 

B. WHY IT IS NEEDED: 

ASBES'IOS REIATED c:x::mPATICNAL DISEASE CIAIMS OFl'.EN INVOLVE rom 

MARITIME RE!ATED EMPIDYMENr AND ~ RErATEO ENPI.DYMEm'. '!HE 



Page 2 

~ OF WHE1HER '!HE STATE IRX;RAM OR '!HE FEIERAL ~ IS 

~ Em 'lHE CIAIM IS 0F'Imf VERY cx:MPUCATED AND T1ME ~, 

EVEN 'lBXQf 'IBmE IS 00 OJESTICE !Dr WHAT em ~ OR 'mE c:mJER IS 

mmam:BIE. 

. . MFANWHfiE, "'!HE .. WJRl<ER IS OFIEN'" '1UTALLY DTIW3[E[) "'WI'IH m SCl.IRCE OF 

INCXJo1E AND IS RONNING UP IABGE MEDICAL BILIB. 

OCXlJPATICNAL DISFASE CI:.A:nt) ARE ClJRRENI'LY PAID 1IO:.DRDIH; 'IO 'lEE 

sammE OF BmEFI'lS m PIACE AT '!HE TIME '!HE DISFASE WAS a:NmACI'ED. 

'IHNl' axJID FASIIN BE 20 YEARS BEFORE 'lHE CIAlM IS FIIED. AS A RESOIlI' 

OF INFIATICE IXJRIN:; '!HE :INmRVmING YF.ARS, . oa:xJPATICNAL DISEASE 

cr.AI:MANIS CAN REXE:VE VERY SMALL AWARIl3 OR TIME I.CSS PAYMENIS. 

c. FISCAL IMPUCATIOOS: 

troVISlctmL BEm:Fl'lS FOR mE FIRST BIENNIUM '!OrAL $4,300,000 AND 

~ C'OS'lS WIIL RJN $133,000. '!HE C!AIMS SECl'Iaf OF '!HE 

I'EPARIMENr WIIL HAVE ro SEl' UP A SPECIAL UNIT ro lWIDI.E ADJUDICATI(ll OF 

. ASBES'lOO REIATEQ DISEASE CIAlH). 

D. PERSCt1S lH) TESTll'IEO: 

IH:!mA. OOIJ:M1!N, AWB (FOR); CHICK BAIIF.l, ~ STATE IA:ooR 

CXXJNCIL, AFIrCIO (FOR): OOB DII.GER, WASHINGItN STAT.E lIJIIDIOO 'lRADES 

caJNCIL (FOR); BREIT BJCKIEY, DEPAImmm' OF IA:ooR AND INIXJS'lRIES; 
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ME!ANIE Sl'!!HARl', ~ SEIF mst1REBS (FOR) : BREm' ROCtlT, 

~ ~ OF :EUIP AND PAPER lGOO!:RS (FOR) 



FLOOR NOTES - EHB 1353 

PRIME SPONSOR 

REP. GRACE COLE 

WHY THIS BILL IS NEEDED 

UNLESS RENEWED, "ASBESTOS FUND" ADMINISTERED BY L & I EXPIRES JULY 1. 

WHAT THIS BILL DOES 

ASBESTOS INJURIES ARE DIFFERENT FROM OTHER INDUSTRIAL INJURIES. THEY 

ARE PROGESSIVE AND OFTEN DO NOT SHOW UP FOR 20 TO 30 YEARS AFTER 

EXPOSURE. ALSO, ASBESTOS WORKERS OFTEN WORKED AT MANY JOB SITES. 

THESE FACTORS CAUSE PROBLEMS WHEN WORKERS SEEK INDUSTRIAL 

INSURANCE BENEFITS. THIS BILL: 

1. DETERMINES WHO HAS TO PAY INDUSTRIAL INSURANCE BENEFITS TO 

ASBESTOS WORKERS WHO HAVE BOTH STATE-COVERED AND FEDERALLY

COVERED CLAIMS. THIS USED TO TAKE MONTHS, SOMETIMES YEARS; 
( 

THIS PROGRAM HAS CUT THE PROCESS TO ABOUT 3 1/2 MONTHS. PARTY 

FOUND LIABLE MUST REIMBURSE THE FUND. 

2. PROVIDES INTERIM INDUSTRIAL INSURANCE BENEFITS UNTIL THAT 

LIABILITY IS ESTABLISHED. 

3.- IF THE ,FEDS ARE FOUND LIABLE, THE ATTY GENL MAY APPOINT 

"SPECIAL AG'S" TO PURSUE THE FEDS BOTH FOR STATE REIMBURSEMENT AND 

ALSO TO SECURE BENEFITS FOR THE INJURED WORKER. 



FISCAL IMPACT 

FISCAL NOTE ENCLOSED. ABOUT $1 MILLION/BIENNIUM. 

PERSON WHO TESTIFIED 

ALL PRO: L & I; WSTLA; WA STATE LABOR COUNCIL; ASSN OF WA BUSINESS. 
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We listen 
We care 
We respond 

I-BOO-LISTENS 

8) 
WASHINGTON 
JNDUSI'RIAL INSURANCE 

STATE 
FUND 

Slale o( Washington 
Department of Labor and Industries 

General Administration Building • Olympia, Washington 98504-4401 

EXECUTIVE SUMMARY 

Substitute House Bi111592 was signed into law in 1988, and created a 
special fund for the payment of workers' compensation benefits to victims of 
asbestos-related diseases caught in a dispute between federal and state 
programs over which program is responsible for the claim. As a result of the 
legislative act, codified as RCW 51.12.102, benefits under the Industrial 

,Insurance Act are to be paid from the Medical Aid Fund until the responsible 
federal program'insurer begins making. payment. The Department of , Labor 
and Industries was also directed to report to the legislature at the beginning of 

. the 1993 session regarding the use of these benefits and the cost of the 
program. Unless renewed, the payment of all jurisdictional (Asbestos Fund) 
benefits will cease on July 1, 1993. ' , 

Prior to the passage of SHB 1592, a variety of problems were identified 
from a study of the management of asbestos d~sease claims under ' 
Washington's program. In addition to questions over coverage, the process 
of determining whether to acceptor deny a claim was extremely slow. Claim 
validity determinations took an average of more than one year. Contested 
claims remained in limbo for many years. Denials were common because of 
both jurisdictional questions and because of a reluctance to provide the 
department with information that could be easily obtained by asbestos 
manufacturers and other third party defendants. Claims management policies 
were not consistently applied or designed to deal with diseases which could 
take thirty or more years to develop and were progressive in nature. 

Validity determinations on asbestos disease claims are now made by the 
Asbestos Fund Section which consists of four adjudicative and one support 
staff who also manage the claims accepted under the Asbe~tos Fund and 
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Washington State Fund. Specific policies have been developed and WAC 
Rules adopted to deal with unique problems faced by asbestos disease 
victims. A special emphasis has been placed on quality customer service and 
communication. The time required to obtain information needed to made a 
decisions on claim validity has been reduced from more than 13 months to an 
average of 99 days. A total of 114 workers and surviving beneficiaries have 
been found eligible for Asbestos Fund benefits during the first four years of 
the fund's existence. More than 300 claims had been previously rejected and 
were pending in litigation for as long as 17 years. Two-thirds of these claims 
have now been allowed, the vast majority under the State Fund. 

The cost of Asbestos Fund benefits is shared by both State Fund and 
Self-Insured employers arid workers. Self-Insurers have paid one·assessment 
thus far which amounted to $0.0004 per worker hour and raised $390,686.46. 
The amount assessed averaged less than $1,100.00 per Self-Insured employer 
and has been sufficient to cover their share of the first four years of benefits. 

Asbestos Fund benefit pay~ents to disease victims duririg the first four 
fiscal years have been made as foHows: 

1989 
1990 
1991 
1992 

$159,382.93 
$148,389.93 
$526,798.11 
$478,960.07 

0.00 
$13,685.53 
$64,702.96 
$72,691.47 

$159,382.93 
$134,704.40 
$462,095.15 
$406,268.60 

Awards for pension and death benefits represented 47% of the 
payments made from the Asbestos Fund. The remaining categories of 
benefits involving the most significant .awards included payment for 
permanent partial disability (20%), medical services (18%), and time loss 
compensation (15 %). 

Hospitals received 49 % of payments for medical services, two-thirds of 
. which involved outpatient care including specialized pulmonary function 
testing. Physicians received 38 % of all payments for medical services, ~hile 
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prescriptions accounted for 6 %. Equipment such as oxygen containers and 
durable supplies represented 3 % of all medical charges. ' 

Increasing success has been demonstrated in recovering benefit 
payments from asbestos manufacturers and other third parties, however, 
federal program insurers continue to deny and contest claims under those 
programs. 'Only one death benefit claim has been accepted under the 
Longshore and Harbor Workers Act and it remains in litigation as the insurer 
~ttempts to avoid reimbursing the Asbestos Fund for interim payments. 

An' average of 28 claims per year have been accepted for the payment 
of Asbestos Fund benefits. It is estimated that the number of claims accepted 
for interim coverage will decline slightly to an average of 25 per year. . 
Expenditures during the next biennium are estimated to be $1.07 million, 
rising to $1.7 million by the third biennium. 

Companion legislation to this report calls for the continuation of the 
Asbestos Fund program and also includes a provision to permit the 
appointment of private attorneys to pursue repayment by federal program 
insurers.' This approach is modeled after the Special Assistant Attorney. 
General program now used to obtain recoveries from liable third parties in 
tort actions arising out of State Fund 'Claims. The legislation also mandates 
worker or beneficiary cooperation in pursuing valid claims against federal 
program insurers as a prerequisite to receivmg Asbestos Fund benefits. 

With these additional tools, the Department of Labor and Industries 
supports the continued 'eXistence of interim Asbestos Fund benefits for 
qualified workers and their survivors. 
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STATE OF WASHINGTON 

DEPARTMENT OF LABOR AND INDUSTRIES 
PO Box 44000 • Olympia, Washington 98504·4000 

OVERVIEW 

A study prepared by the Department of Labor and Industries in 1987 at 
the request of the House Commerce and Labor Committee acknowledged that· 
a growing problem existed in providing the prompt payment of benefits to 
workers with asbestos-related diseases. 

Delays in making eligibility determinations on claims filed under 
Washington's Industrial Insurance Act averaged more than 400 days per claim 
with some denied claims still in legal limbo for as long as 17 years. More 
than half of the claims were denied with a majority of denials based on a 
determination that the asbestos-related condition was the responsibility of a 
federal workers' compensation program, primarily the Longshore and Harbor 
Workers' Act. Many of those wIth asbestos caused diseases were exposed to. 
asbestos fibers during employment in 'work in various shipyards subject to . 
federal coverage, as well as in industries subject to the provisions of the state 
workers' compensation program. 

The primary reasons for delayed determinations and the frequent denial 
of claims for coverage of asbestos-related disease included the following: 

• The long . "incubation " period to deveiop 
asbestos related diseases; 

.• Difficulties in establishing proof of 
exposure; 

• Reluctance of insurers to admit liability; 
• Conflicts with product liability lawsuits; 
• A lack of internal procedures for dealing 

with unique issues presented by asbestos 
disease claims. 
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Legislation creating the As.bestos Fund program was enacted and signed 
into law and went into effect on July 1, 1988. Codified as RCW 51.12.102, 
that legislation provided for: 

1) Workers' compensation benefits for those who may have a right 
to a claim under maritime laws if (a) objective clinical findings 
substantiated the presence of an asbestos-related occupational 
disease; and, (b) the work~r' s employment history had a "prima 
facie indicia" of injurious exposure· to asbestos ijbers in 
employment-subject to Title 51 RCW; 

2) Payment of these benefits to be made from the Mediqal Aid 
Fund, with funding by self-insured and- state fund employers and 
employees based on reported worker hours; 

3) Reimbursement by the State Fund or Self-Insurer if either 
program were found to be responsible for the claim; 

4) Authority to pursue the federal insurer on behalf of the worker or 
beneficiary to recoup claim benefit expenses; 

5) A requirement for the worker or beneficiary to cooperate in 
making a determination of coverage and protecting the 
information obtained during this process from discovery by 
others; 

6) A dollar for dollar lien on any third party recovery;. 
7) Application of the statute to all claims filed on or after July 1, . 

1988, as well as to those claims in which a final determination of 
eligibility had not yet been made; 

8) Termination of the program and benefits on July 1, 1993. 

The 1988 enabling legislation also contained the following provision:' 

The department of labor and industries shall conduct a 
study of the program established by RCW 51.12.102. The 
department's study shall include the use of benefits under the 
program and the cost of the program. The department shall 
report the results of the study to the economic development and 
labor committee of the senate and the commerce and labor 
committee of the house of representatives, or the appropriate 
successor committees, at the start of the 1993 regular legislatjve . 
sessIon. 

Laws of 1988, ch. 271, § 4. 

2 



The purpose of this report is to comply with the directive contained in 
Substitute House Bill 1592 and to provide elected officials with information 
concerning the management of asbestos-related disease claims during the 
period since the 1988 legislation went into effect. 

3 



. CLAII.\.fS MANAGEMENT PRACTICES 

.In response to the 1988 legislation, the Asbestos Fund Section was 
. established within the Industrial Insurance Division of the Department of 
Labor and Industries.. This Section, consisting of four adjudicative and one 
support staff, was given the charge to develop an in-depth understanding of 
the causation, nature and progression of asbestos-related diseases and for 
bringing consistency to benefit eligibility determinations. 

A Quality Assurance review of a random selection of claims assigned to 
the Asbestos Fund Section recently" found that unit currently provides the 
highest quality of measured service within the Claims Administration 
Program. In addition to the.highest overall quality, the performance of those 
employees set high marks in all measured areas, . including technical, 
communication, managemen,t and adjudication skills. 

The primary guideline for determining the responsible insurance 
program has been the "last injurious exposure" rule. The same rule is 
applied in determining the responsible carrier in other occupational diseases 
under workers' compensation programs in a variety of jurisdictlons. Under 
this practice, the insurance program on risk at the time of the last injurious 
exposure to asbestos fibers is held to be the program ultimately responsible 
for the payment of benefits to an otherwise eligible injured worker or 
beneficiary. This concept was upheld between State Fund and Self-Insured 
coverage by the Washington State Supreme Court in Weyerhaeuser v. Tri, 
117 Wn.2d 128 (1991). A case is currently. pending before that court which 
will address a situation involving subsequent exposures outside of, coverage 
under this state's Industrial Insurance Act. ' 

If the last injurious exposure to asbestos fibers took place under 
employment covered by Title 51 RCW, and a causally related asbestos 
disease is present, the claim is accepted under the State Fund or by a Self
Insured employer. If the last exposure under these circumstances was with an 
employer covered under a federal program and there was prior Title 51 
exposure but the federal claim is disputed, the claim is accepted for interim 
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benefits under the Asbestos Fund. If there was no prior exposure under Title 
51 or the last injurious exposure was subject to coverage in another state or 
nation, the claim is denied for lack of coverage. 

Because it may take 30 years or more for an asbestos-related disease to 
"incubate" or become manifest, a primary difficulty facing 'the worker or 
beneficiary and staff is to obtain an accurate employment and exposure 
history. This obstacle has been addressed by a questionnaire developed for 
use. immediately following receipt of each claim and supplementation with 
records obtained from the Social Security Administration as needed. An 
increased emphasis is placed upon obtaining information necessary for 
acijQdication' by telephone contact and correspondence. Depositions, 
'interrogatories and other discovery devices from third party litigation are also 
used as a source·of information. ' 

Prior to the enactment of RCW 51.12.102, efforts by the department to 
, establish an employment history, history of asbestos exposure and prior 

medical history were often met with opposition by legal counsel representing 
asbestos disease victims in tort actions against asbestos manufacturers and 
distributors. The opposition to'the release of this information centered over a' 
concern, that investigation of the claim may provide damaging information to 
the third party defendants. As a result, many asbestos claims were denied 
solely for failing to provide sufficient information to make an eligibility 
determination. 

A provision w~ added to RCW 51.12.102 prior to final passage which 
, required rejection of the claim in the absence of cooperation on the part of 
the applicant. Np information provided by the 'applicant, however, was to be 
released to non-parties and was exempted from being subject to subpoena or 
other legal process. The, new approach made a significant difference in the 
sufficiency of the information being provided to the department and the level ' 
of cooperation between our staff and the workers' third party legal 
representatives. During the last two fiscal years, only two claims have been 
denied because of a failure to cooperate in investigating the validity of a 
Claim. ' 
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Validity determinations for all State Fund and Asbestos Fund claims are 
made by the Asbestos Fund Section staff. In addition, any'request for claim 
rejection by a Self-Insured employer must be approved by the Asbestos Fund 
Section to ensure that a worker or beneficiary eligible for benefits under 
Title 51 RCW does not suffer from lack of coverage because of a dispute 
over which program under that Title is responsible. ' 

Medical criteria for claim allowance were also established to ensure 
consistent validity (allowance or rejection) determinations. For a claim to be 
allowed, a worker must have objective evidence of a condition which a 
physician finds to be related to the past exposure to asbestos ,fibers on a more 
probable than not basis. Coverage is extended, however, even if the 
asbestos-related condition is not yet disabling. An early sign of asbestos 
disease may'involve the development of pleural plaques. These abnormalities 
of tissues lining the body cavity are a unique identifier of asbestos exposure 
and, although they do not cause impairment by themselves, the presence of 
plaques is an indicator of a need for medical surVeillance for early detection 
of more serious conditions. 

The· question of which schedule of benefits should apply to claims filed 
prior to July 1, 1988 was settled by the Washington State Supreme Court in 
Landon v. Department of Labor and Industries, 117 Wa.2d 122 (1991), an 
asbestos disease claim. Legislation that went into effect on July 1, 1988 . 

, established the date of injury for compensation purposes as "the date the 
disease'requires medical treatment or becomes totally or partially disabling, 
whichever occurs first .. ~" (RCW 51.32.180.) The "last injurious 
exposure" rule had also been applied to pre-1988 claims to determine the 
appropriate benefit rate. The court held in Landon that the compensation rate 
should be established under the law in effect as of the date an occupational 
disease manifests itself, rather than on the date of the worker's last injurious 
exposure to the harmful material. 

Another area which presented unique problems with asbestos disease 
victims involved claim closure. Asbestos-related diseases are generally 
considered to be progressive in nature without known "cures", although 
symptomatic treatment may be necessary. Periodic medical evaluations are 
recommended, initially at one to two year intervals and more frequently as 
changes are noted between examinations. No treatment other than medical 
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surveillance examinations may be necessary in the early stages of disease 
even though, some functional impairment may be pr~sent. 

Awards for permanent partial disability are only made upon closure of 
a claim and keeping a claim open solely for the coverage of periodic medical 
surveillance examinations would keep a worker from receiving an award that 
would be paid to any other injured worker. Workers, however, were 
reluctant for claims to be closed because the right to reopen a claim for 
disability benefits ends' seven years from the'time of the first closure. 

The Department of Labor and Industries responded by the adoption of 
two rules, WAC 296-20-124 and 296-14-400. The amendment to WAC 296-
20-124 contained the following text: 

(3) Periodic medical surveillance examinations will be 
covered by the department or self-insurer for workers with closed 
daims for asbestos-related disease, to include chest x-ray 
abnormalities, without the necessity of filing a reOpening 
'application when such examinations are recommended by 
accepted medical protocol. 

As a practical matter, this rule amendment provided specific authority 
for the department or self-insurer to extend coverage for the necessary 
medical surveillance examinations even if the claim itself had been closed. 

The concerns of asbestos disease victims over the statute of limitations 
for reopening workers' compensation'claims was addressed by the amendnient 
to WAC 29&.-14-400 which reads in part: 

The seven-year reopening time limitation shall be waived 
by the director in claims where objective evidence of worsening 
is present and, proximately caused by a previously accepted 
'asbestos-related disease. 

Establishing whether or not the progression of asbestos-related diseases 
has taken place tends to be a much more objective determination than with 
many musculoskeletal conditions. Verification may be made by radiological 
comparisons, blood studies and a variety of pulmonary function tests. In 
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effect, a guarantee was given to asbestos disease victims that the statutory 
limitation on their right to reopen ~ claim for disability benefits would be 
waived if the standard requirement for claim reopening within seven years 
was met. 

In addition, a loophole which allowed the payment of benefits under 
both Title 51 and the Federal Employees Compensation Act (FECA) was 
closed by department requested legislation in 1991 (Laws of 1991, ch. 88, § 
3). Workers at the Bremerton Naval Shipyards and other smaller federal 
facilities who would normally have been covered under the LSHW A were 
subject to the same workers' compensation coverage as other federal 
employees. An administrative court ruling had previously held that existing 
law did not prohibit duplicative benefits. 

Data concerning determinations made on asbestos-related disease claims 
is summarized in t4e following tables on a fiscal year basis. Fiscal year 

. sUJ1l1naries were used since the program was e.stablished on July 1, 1988 in' 
the middle of a calendar year. Data has been included on all claims received 
from that date through July 1, 1992. Information is being reported on all 
asbestos disease claim applications received during this four year period as 
well as for those claims accepted for Asbestos Fund benefits. 'Where 

.. specifically noted, information has been provided on the' asbestos claims filed 
. prior to July 1, 1988 in which a final determination had not been made by 
that date. 
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Asbestos Fund Claims Allowed 

By Fiscal Year ox Determination 

:.~.,:,. £-iWtiOO®' '3»: 0 : ... >', bjiW&l!~ .~~> • -dW; "~.J;g' '* >~ 
. . . ... .... . ... , . . . 

24 35 40 15 114 

Asbestos-Related Death Benefit Cla:ims Allowed· 

·~~L:·~·.",j".ml~.· ~>'.';' ,.~~ ,,".' .. , Y.'O~:'- «'.>, '. >' •. ~ , 
. . .... -..... .... . . ... . ................ . 

All Asbestos 
Claims 

Asbestos Fund 
.Claims 

12 12 20 12 56 

3 3 5 o 11 

Asbesto~Related Cancer Claims Allowed 

~~it"",«,· '. [j:1M'lf" .' '~;'." c v41~ , <::' "', "0' '"". ,&l~"'" .~. ,~.,,, .. ~ .': 
...... '" ........ " ... " .... ' "" .. . .... ...... .. .. ...... ........ . .. 

All Asbestos 
Claims 

Asbestos Fund 
Claims 

15 18 

3 6 

29 20 82 

7 . 1 17 
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· AllowancelRejection or-Asbestos Disease Claims Filed After 07-01-88 
By Fiscal Year of Filing 

# of Claims 

# Allowed 

% Allowed 

% Rejected 

# of Claims 

# Allowed 

% Allowed 

# Rejected 

% Rejected 

163 

99 

61% 

39% 

124 

86 

69% 

31% 

122 164 

67 70 

55% 50% 

45% 50% 

AllowancelRejection by Year of Determination 

259 208 

152 132 

59% 64% 

107 76 

41% 36% 

214 

159 

74% 

55 

26% . 

185 

97 

52% 

88 

48% 

573 

322 

59% 

41% 

866 

540 

62% 

326 

38% 

AllowancelRejection of Asbestos Claims Filed Prior to 07-01-88' 

1971 
1978 
1979 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
TOTAL 

1 
o 
1 
4 
1 
2 

'6 
10 
13 
41 

101 
44 

224 

1 
·1 
1 
5 
5 
2 
1 
9 
9 

14 
37 
24 

108 

# Of Claims Rejected Prior to 07-01-88 and Later Allowed: 96 
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Average Adjudication Time for 
Validity Determination 

All Pending Claims Filed Prior 
to July 1, 1988: 1041 days 

All Claims Filed After July 1, 1988: 

# Days 319.6 216.9 148.4 

All Asbestos Fund Claims Filed After July 1, 1988: 

# Days 497.4 242.8 188.3 

Initial Diagnosis - All Allowed Asbestos Claims 

(Filed after July 1, 1988) 

Asbestosis 28 17 17 22 

Fibrosis 6 8 1 5 

Plaques 38 38 27 28 

Mesothelioma 7 12 10 8 

Adenocarcinoma 2 2 2 3 

Other Cancer 4 3 4 2 

Other 14 6 6 2 

11 

99.4 

129.5. 

84 

20 

131 

37 

12 

13 

28 



Initial Diagnosis - All Asbestos Fund Claims 

(By Date of Determination) 

.. ::::. 

Asbestosis 7 6 9 7 29 

Fibrosis 0 5 6 0 11 

Plaques 9 13 16 7 45 

Mesothelioma 2 2 4 1 9 

Adenocarcinoma 1 1 0 0 2 

Other Cancer 0 2 ,3 0 5 

Other 5 6 2 0 13 

Allowed Claims by Responsible Insurer, 

st,ate Fund 117 88 110 76 391 

Self-Insurer 11 9 8 4 32 

Longshore & .Harbor 
Workers' Act 21 25 35 16 97 

Jones Act 1 1 1 0 3 

Federal Employees 
Compensation Act 2 9 5 1 17 

12 



Reason for Rejection 

(Denied Claims Filed after July 1, 1988) 

No Disease 17 15 28 50 110 

Excluded Employment 8 0 2 o. 10 

Other state 9 0 4 1. 14 

Federal Coverage Only 21 13 15 9 58 

Non-Cooperation 
Investigation 4 3 1 1 9 

Examination " 0 0 0 0 0 

Claim withdrawn 0 2 0 0 0 

Not Occ. Disease 2 0 0 6 8 

No Medical Proof 0 1 1 1 3 

Not" Timely 0 0 0 0 0 

Other 3 3 3 1 10 
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Reason for Rejection 

(All Claims by Fiscal Year of De.termination) 

No Disease i2 25 23· 61 121 

Excluded Employment 6 7 3 0 16 

other state 9 5 3 3 20 

Federal Coverage Only 67 21 15 16 119 

Non-Cooperation 
Investigation 3 9 3 2 17 

Examination 1 0 0 0 1 

Claim Withdrawn 0 1 1 0 2 

Not Occ. Disease 5 0 0 4 9 

No Medical Proof 0 0 2 0 2 

Not Timely 0 0 0 0 0 

other 4 7 5 2 18 
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BENEFIT COSTS I FUNDING 

The largest category of benefits paid over the four year period covered 
by this evaluation was for pension and death benefits. Of all benefits paid, 
47 % consisted of pension and death awards. Pension benefits are provided to 
an injured worker when permanent and total disability results from a covered 
illness. Death benefits are awarded to eligible beneficiaries (if any) in the 
form of an "immediate payment" of up to $1,600.00 and a monthly pension 
award. In addition, a burial award of up to $2,000.00 is available. . 

The remaining categories of benefits involving the most significant 
awards included payment for permanent partial disability (20 % ), medical 
services (18%), and time}oss compensatioll: benefits (15%). 

Awards for permanent partial disability are based upon an 'objective 
. medical evaluation of. pulmonary function and, in a majority of cases, the 

criteria for determining the amount of any award is classified according to 
increasing loss of function under WAC 296-20-200 through 296-20-670. 

Hospitals were the largest recipient of payments for medical services 
during the four year period, accounting for nearly one-half of all medical 
payments. Outpatient services including pulmonary function and screening' 
tests accounted for 57 % of the hospital payments with inpatient services 
responsible for the remaining 43 % . . 

Physicians received 38% of all payments for services associated with 
treating asbestos disease victims. Prescriptions accounted for .6% of benefit 
. payments and equipment such as oxygen tanks and durable supplies 
-represented 3 % of all charges. Summaries of all Asbestos Fund payments by 
fiscal year quarter immediately follow this section of tile report. 

Various options were considered by the Legislature as a source of 
funding for the benefits to be paid in the event of a jurisdictional dispute 
between state and federal workers' compensation benefits in asbestos-related 
disease cases. Those funding sources inCluded payment of Claims from the 
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S~te Fund (including the Accident Fund), the Supplemental Pension Fund, 
the Second Injury Fund, the Medical Aid Fund and by creation of a "Special II 
Fund. 

The Medical Aid Fund is primarily utilized by the State Fund for the· 
payment of bills from medical vendors such as physicians, hospitals and 
pharmacies. The Accident Fund is primarily used· for payment of wage loss 
(time loss compensation) benefits and awards for permanent partial disability. 
Transfers from the Accident Fund are made to the Pension Fund to establish 
reserves for total disability and death benefit claims. ·The Supplemental 
Pension Fund is the source of funding for annual adjustments to compensation 
rates for temporary total disability, permanent total disability and death 
benefit recipients. . 

As enacted, benefits authorized under RCW 51.12.102 are to be paid 
from the Medical Aid Fund with Self-Insurers and State Fund employers 
paying a pro rata share based upon the number of worker hours reported 
under each program. Workers covered under the State Fund and Self-
lnsurance pay one-half of the respective shares. . 

To avoid.the expense of creating new benefit payment systems, the 
existing payment delivery and notification sys·tems were utilized in Asbestos 
Fund claims. All expenses from sources other than the Medical Aid Fund 
were tracked and monthly transfers have been made from the Medical Aid 
Fund to replenish any such payments. 

Only one assessment has been made thus far against Self-Insured 
employers to cover the costs of the Asbestos Fund benefits. That assessment 
amounted to $0.0004 per worker hour for each employee covered by a Self
Insuring employer. This assessment raised a total of $390,686.46 during the 
FY 1989-90 period. . 

An average of $68,600 per year has been recovered during the past two 
years from third party actions instituted against the manufacturers and 
distributors of asbestos products. These actions have resulted in recovery of 
16% of all payments made during this period of time, up from just 5% 
recovery during the first two years of the program. 
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Legal representation by the department to recover benefit payments 
from federal program insurers has been u~dertaken on only one death benefit 
claim. Although the insurer has been ordered by an Administrative Law 
Judge to pay benefits, the decision has been appealed to the Benefits Review 
Board. A favorable decision is expected within the next six months in the 
case, however,. an appeal to .the 9th Circuit Court of Appeals is' possible. 
Reimbursement for back benefits will be sought following the BRB decision. 

The lack of rei~bursement by federal program insurers' is addressed in 
companion legisl~tion to this report in two ways. First, the department would 
be given authority. to retain private attorneys to represent the interC?st of the 
Trust Funds in pursuing recovery from the responsible employer and insurer. 
This approach is mod;eled after the Special Assistanf Attorney General 
program utilized in connection with third party recoveries on State Fund 
workers' compensation claims. This approach would be used In the event an 
unrepresented worker or beneficiary appears eligible for federal benefits but 
has been unsuccessful in obtaining them. The second prong is in language 
that gives authority to reject the ~laim unless the worker or beneficiary 
cooperates with the department in pursuing benefits from the federal program 
insurer. This language is intended to ensure that valid claims against federal 
program insurers are vigorously pursu~ in order to remain eligible for 
Asbestos Fund benefits. 

The estimates of fiscal impact which accompanied Substitute House Bill 
1592 projected that 40 claims per year would meet criteria to become . eligible 
for benefits· from the Asbestos .Fund and .that payments would amount to a 
total of-$10.2 million over the first six years. Actual experience of the Fund 
during the first four years has seen an average of 28 claims accepted each . 
year and net benefit c~sts averaging $435,000 per year during the past two 
years. . 

Estimates of fiscal impact accompanying the current legislation assume 
that an annual average of 25 claims will be accepted for Asbestos Fund 
benefits. Net expenses during the first biennium are estimated to be $1.07 
million, rising to $1.7 million by the third biennium~ 
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SUMMARY OF ALL- ASBESTOS FUND PAYMENTS 

PISCAL YEAR 1989 

First Quarter $10,611.47 0 $10,611. 47 
Second Quarter 6,345.05 ° 6,345.05 
Third-Quarter 109,173.63 ° 109,173.63 
Fourth Quarter 33,252.78 ° 33,25_2.78 

TOTAL $159,382.93 0 $159,382.93 

FISCAL YEAR 1990 

First Quarter $29,705.29 $7,785.08 $21,920.21 
Second Quarter 33,000.02 5,900.45 27,099.57 
Third Quarter 37,014.55 0 37,014.55 
Fourth-Quarter 48,670.07 0_ 48,670.07 

TOTAL $148,389.93 $13,685.53 $134;704.40 

FISCAL YEAR 1991 

First Quarter $130,014.15 $148.86 $129,865.29 
Second Quarter 89,761.12 21,608.84 68,152.28 
Third Quarter 84,748.59 18,564.98 66,183.61 
Fourth Quarter 222,274.25 24,380.28 197,893.97 

TOTAL $526,798.11 $64,702.96 $462,095.15 

FISCAL YEAR 1992 

First Quarter $103,128.29 $14,114.31 $89,013.98 
Second Quarter 193,230.67 33,931. 72 $159,298.95 
Third Quarter 94,825.87 13,844.44 80,981. 43 
Fourth Quarter 87,775.24 10,801. 00 76,974.24 

TOTAL $478,960.07 $72,691.47 $406,268.60 
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PAYMENT FOR MEDICAL SERVICES 

FISCAL YEAR 1989 

First Quarter 
Second Quarter 
Third'Quarter 
Fourth QUarter 

TOTAL 

FISCAL'YEAR 1990 

First Quarter 
Second Quarter 
Third Quarter 
Fourtp Quarter 

TOTAL 

FISCAL YEAR 1991 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

FISCAL YEAR 1992 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

Medical Treatment 

19 

$4,354.49 
2,334.80 
2,691.71 
7,636.89 

$17,017.89 

$10,151.40 
6,884.50 
4,571. 79 

.12,793.23 

$34,400.92 

$19,895.09 
21,557.40 

, 17,305.05 
46,559.:;n 

$105,316.81 

$35,039.09 
15,897.72 
21,078.88 
10,734.29 

·$82,749.98 



T1l\ffi LOSS COMPENSATION BENEFIT PAYMENTS 

Temporary Total Disability 

FrSCAL YEAR 1989 

First Quarter $2,425.11 $53.37 $2,478.48 
Second Quarter ° ° ° Third Quarter ° ° ° Fourth Quarter 5,837.82 17.79 5,855.61 

TOTAL $8,262.93 $71.16 $8,334.09 

FrSCAL YEAR 1990 

First Quarter $3,637.63 $204.46 $3,842.0~ 
Second Quarter 6,347.06 316.09 6,663.15 
Third Quarter " 8,024.57 3,018.44 11,043~01 
Fourth Quarter 15,411.95 3,468.3;3 18,880.28 

TOTAL $33,421.21 $7,007.32 $40,428.53 

FrSCAL YEAR 1991 

First Quarter $11,934.55 $2,456.50 $14; 391. 05 
Second Quarter 22,867.55 4,201. 28 27,068.83 
Third Quarter 10,671. 76 2,650.84 13,322.60 
Fourth Quarter 49,809.10 4,479.34 54~288.44 

TOTAL $95,282.96 $13,787.96 $109,070.92 

FrSCAL YEAR 1992 

First Quarter $11,625.57 2,390.30 $14,015.87" 
Second Quarter 11",332.65 921. 28 12,253.93 
Third Quarter· 5,806.26 838.50 6,644.76 
Fourth QUarter 6,189.75 893.70 7,083.45 

TOTAL $34,954.23. $5,043.78 $39,998".01 
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PERMANENf IMPAIRMENT AWARDS 

Permanent Partial Disability 

:rISCAL YEAR 1989. 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

FISCAL· YEAR 1990 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

:rISCAL YEAR 1991 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

FISCAL YEAR 1992 

. First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

21 

o 
o 

$12,700.01 
9,985.51 

$22,685.52 

$6,531. 71 
568.50 

4,850.25 
4,001. 56 

$15,952.02 

$14,044.38 
15,947.58 
12,224.87 
48,693.12 

$90,909.95 

$19,281. 88 
44,020.87 
'27,592.53 
35,374.56 

$i26,269.84 



·PENSION BENEFIT PAYMENTS 

Permanent Total Disability and Death 

FISCAL YEAR 1989 

First Quarter $1,120.12 $1,358.38 $1,300.00 $3,778.50 
Second Quarter 1,680.18 2,037.57 0 3,717.75 
Third Quarter 16,570.73 74,161.18 3,050.00 93,781. 91 
Fourth Quart~r 2,4.15 • 18 6,199.59 800.00 9,474.77 

TOTAL $21,846.21 $83,756.72 $5,150.00 $110,752.93 

FISCAL YEAR 1990 

First Quarter $2,475.18 $6,571.16 0 $9,046.34 
Second Quarter 7,951.25 7,263.87 3,600.00 18,815.12 
Third Quarter 5,867.43 6,980.07 3,600.00 16,447.50 
Fourth Quarter 5,867.43 6,980.07 0 12,847.50 

TOTAL $22,161.29 $27,795.17 $7,200.00 $57,156 .• 46 

FISCAL YEAR 1991 

First Quarter $43,996.36 $33,889.27 3,600.00 $81,485.63 
Second Quarter 13,419.36 11,635.95 0 25,055.·31 
Third Quarter 14,707.69 21,122.95 5,984.43 41,815.07 
Fourth Quarter 5.4,558.02 18,095.40 0 72,653.42 

TOTAL $126,681.43 $84,743.57 $9,584.43 $221,009.43 

FISCAL YEAR 1992 

First Quarter $14,556.11 $15,582.84 $4,600.00 $34,738.95 
Second Quarter 90,589.42 26,299.44 4,16.9.29 121,058.15 
Third Quarter 21,853.54 15,718.62 1,803.04 39,375.20 
Fourth Quarter 16,975.29 15,532.65 2,000.00 ·34,507.94 

TOTAL $143,974.36 $73,133.55 $12,572.33 $229,680.24 
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N.DSCELLANEOUSPAYMENTS 

FISCAL YEAR 1989 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

FISCAL YEAR 1990 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

FISCAL YEAR 1991 

First Quarter 
Second Quarter 
Third Quarter 
Fourth· Quarter 

TOTAL 

FISCAL YEAR 1992 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL 

23 

o 
$292.50 

o 
300.00 

$592.50 

$133.75 
68.75 

102.00 
147.50 

$452.00 

$198.00 
132.00. 

81.00 
80.00 

$491.00 

$52.50 
o 

134.50 
75.00 

$262.00 



ASBESTOS FUND EXPENSES 
All Expenses by Category of Payment 

Time Loss Compensation (15.1%) 

Medical Benefits (18.3%) 

Permanent Partial Disability (19.5%) 

Miscellaneous (0.1%) 

Pension Death Benefits (47.0%) 

~ 
N 



ASBESTOS FUND PAYMENTS- FOR MEDICAL TREATMENT 
-Medical Treatment Expenses by Category 

Hospitals- Outpatient (27.9%) 
Hospitals - Inpatient (20.8%) -

Physicians (38.0%) 

Miscellaneous (1.6%) 

. Equipment (25%) 

Nursing Homes (3.2%) 

Prescriptions (6.0%) 

LO 
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CONCLUSIONS AND RECOMMENDATIONS 

The conditions which created jurisdictional conflicts between state and 
federal coverage continue to exist for asbestos-related disease victims. 
Insurers under federal programs routinely deny such claims, requiring 
workers or beneficiaries to obtain legal representation to pursue benefits from 
those programs. 

An average of 143 asbestos disease claims per year have been filed 
with Washington's workers' compensation program during the past four fiscal 
years. An average of 20% of these claims continue to qualify for benefits 
from the Asbestos Fund because of the lack of benefits from the responsible 
insurance program. The benefits paid to eligible workers have averaged. 
$440,000 per year during the past two years. . 

The focus on asbestos-related disease claims has resulted in a 
significant improvement in service to a variety of customers. The time .. 
before a final determination of eligibility is made on a claim has been reduced 
from more than one year to an average of less than 100 days. Policies have 
been refined and. adapted to the special nature of asbestos-related diseases. 
Unnecessary burdens upon physicians treating asbestos victims have been 
lifted. Greater cooperation exists between workers and their representatives 
in securing employment and exposure information needed for a valid 
decision. 

J 

Despite the progress in these areas, if the program is to achieve a 
primary goal it must have the tools to secure reimbursement from insurers for 
the various federal programs determined to be ultimately responsible for 
Asbestos Fund benefit payments. The Department of Labor and Industries 
proposes that this be accomplished through two approaches, both of which 
are elements of the proposed legislation accompanying this report. 

The first approach is to expand the resources available to pursue. 
recovery from federal program insurers through establishment of authority to 
hire private attorneys appointed as Special Assistant Attorneys General. The 
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program would be inodeled after a similar program currently in existence in 
the Third Party Recovery Section where payment for damages is sought in 
civil actions against'liable entities. Any fees or costs would be taken from 
the recovery made from the federal program insurer. ' 

Second, workers or beneficiaries would be required to cooperate with 
the department in pursuing benefits from the liable federal program insu'rer as 
a prerequisite to receiving continued Asbestos Fund benefits. 

With the additional tools contained in the companion legislation that has 
been requested, it is the recommendation of the Department of Labor and 
Industries that Asbestos Fund benefits should continue to be m~de available to 
asbestos-related disease victims and their survivors. In the absence of either . 
this measure or a similar one being signed into law, those currently receiving 
these benefits will have their claims terminated on July 1, 1993. The 
prospect of terminating benefits solely because of the passage of time and in 
the absence of coverage by the appropriate federal program insurer should be 
eliminated. 
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First Quarter, Fiscal Year 1989 ASBESTOS CLAIM TRACKING REPORT 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE 
Accident Fund S.P.R.F. Medical Aid Fund 

ALLOWED ASBESTOS FUND 

J711385 455.28 
K368199 
K394325 698.44 
K604257 438.47 
K604270 ~ 438.47 
1<842927 2,425.11 53.37 
!---. 1-' -
TOTAL: 2425.11 53.37 2030.66 
ASBESTOS FUND PENSION 

K368199 

TOTAL-
REJECTED 

K002705 737.rtl. 
K249746 375.10 
1<263969 41.80 
K394366 421.40 
K477071 310.04 
K565B74 438.47 

iTOTAL' 2.323.83 

SECOND QUARTER '89 
GRAND TOTAL: 2425.11 53.37 4354.49 

Revised 1-4-93 

--- - - - - -

FIRST QUARTER FISCAl.. YEAR 1989 

PAYMENTS MADE BETWEEN INSURER EST DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Pens/on Reserve Func 

1,300.00 I 

-
1 SOO.OO 

1,358.38 1,120.12 
1-------

1.358.38 1.120.12 

1300.00 1358.38 1120.12 

,..-{ 

I 

< 



--~----- ------ - -

Second Quarter- Fiscal Year 1989 ASBESTOS ClAIM TRACKING REPORT-SECOND QUARTER FISCAL YEAR 1989 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER EST DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid FUTlC Penson Reserve Func 

ALLOWED ASBESTOS FUND 

J686854 569.92 
J754399 67.50 
K394325 (15.93) 
K604257 89.80 
K604270 170.60 
r---' 1-._------------- .-
ITOTAL' 67.50 814.39 
ASBESTOS FUND PENSION 

K368199 2,037.57 1,680.18 
1-. _. 

SEC110N TOTAL: 2.037.57 1 680.18 
REJECTED 

J433625 382.12 
K004755 90.00 
K146430 241.80 
K294783 15.00 
K314279 54.00 
K394366 33.30 
K477071 53.54 
1<565874 731.35 
1<604261 33.30 
1<657100 81.00 
K746082 30.00 
r---. 
ITOTAL· 225.00 1.520.41 

SECOND QUARTER '89 
GRAN D TOTAL· 292.50 2334.80 2037.57 1680.18 

Revised 1-4-93 

I 

I 

N 
I 
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Third Quarter Fiscal Year 1989 " ASBESTOS CLAIM TRACKING REPORT-THIRD QUARTER FISCAL YEAR 1989 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST-DATE PAYMENTS MADE BETWEEN INSURER ESTE DAlE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Func Pension ReseNe Func 

ALLOWED ASBESTOS FUND 

H553145 850.00 
J471741 l,20Q.OO 
J711385 750.91 
J754399 124.00 
K263975 774.32 
K368188 1,000.00 
1<527337 12,700.01 
K604257 298.55 
K604270 43.30 
1<745997 252.16 

--f-- --
TOTAL: 1000.00 341.85 14750.01 1901.39 
ASBESTOS FUND PENSION 

H553145 31,775.40 5,995.88 
J471741 40,348.21 8,894.67 
1<368199 2,037.57 1,680.18 

-. -
ITOTAL' 74.161.18 " 16.570.731 
REJECTED 

K604261 438.47 
8301360 10.00 
r--'---------- -" ------ -. 
TOTAL· .uRn 

THIRD QUARTER '89 
GRAND TOTAl: 1000.00 790.32 14l.5Y!. 74161.18 1901.39 16.570.73 

Revised 1 -4-93 

t'1 
I 

-< 



Fourth Quarter- Rscal Year 1989 ASBESTOS CLAIM TRACKING REPORT-FOURTH QUARTER FISCAL YEAR 1989 

PAYMENTS MADE BElWEEN RECV DATE & INSURER EST DATE -PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. MeGlCal Aid Fund Accident Fund S.P.R.F. Medical Aid Fund -Penal on Reserve Funj: 

AlLOWED ASBESTOS FUND 

H652026 34.45 
J364503 569.81 
J378186 241.39 
./686854 372.59 I 

- -
K004106 212.80 
K263975 4,220.00 308.99 
K368188 _ 800.00 

I K408351 5,765.51 30.00 
K604257 298.55 
K604263 :18.94 
1<724958 78.75 
1<745997 144.64 
K842927 808.37 17.79 3,535.86 
K996169 r 72.50 

r---' --
TOTAL: 951.25 511.35 10793.88 17.79 5256.67 
ASBESTOS FUND PENSION 

375.00 
H553145 2,103~51 420.00 
.1471741 2,058.51 1,680.18 
K368199 2,037.57 

--------_. -
I TOTAL' 6.199;59- 2.475.18 
REJECTED -

.1376109 562.77 
J520881 15.00 
K003560 80.00 
K306773 68.75 
K394360 823.97 
K523799 457.13 
K819883 5,029.45 
8301360 10.00 
-. --------------- --------1--------------
TOTAL' . .5.178..20 1 868./rr 

-
FOURTH QUARTER '89 
GRAND TOTAL: 6.129.45 2.380.22 10793.811 ~~6.2lZ.38 5.256.67 '---- _2.47!i.18 

Revised 1-4-93 
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Fim Qulll'ler- FISCal Year 1990 . ASBESTOS ClAIM TRACKING REPORT ARST QUARTER FISCAL YEAH 1990 

PAYMENlS MADE BElWEEN RECV DATE & INSURER EST DATE PAVMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medcal Aid Fund Accident Fund S.P.R.F •. Mec:lcal Aid Fund Pension ReseMl FWici 

ALLOWED ASBESTOS FUND 

H652026 589.92 
H710503 65A5 
H729049 197.53 
Ji!60964 64384 
J364503 43.34 
.078186 6450 
..881309 ·831.39 
.s86854 . 120.93 
311385 1,600.12 
1(178658 64.50 
~ 3;167.55 
K408351 2;164.16 
14504257 ~.55) 
10'24987 772.25 
10'25036 35.70 
1<768107 290.25 
14342927 3f/ST.63 2.04.46 3,752.68 
~169 . 0.26 
Ml51555 1.00 -
TOTAL: 77384 10169.34 2.04.46 SOOU7 
ASBESTOS FUND PENSION 

I 

H553135 2$J9.fiI 375.00 
.1471741 2,164.fiI 420.00 
1a68199 2,196.82 1,680.18 

I TOTAL- 691.16 ?A75.18 I 

I HbJI::CJ I:D 

1iB09137 271J9 
J376109 457.13 
1C!10668 83.00 180.60 
~ 398M 
IG23799 33.70 
1<B57158 70.00 
1<767003 194.93 
JQJ19883 15.00 
1&49858 50.75 

TOTAL: 133:75 1376.49 
THIRD PARTY DEPOSITS 

..659981 (7,433.01 p52.07) 
-

TOTAL: .. . 17.433.01' G52.071 

RRST QUARTER·90 
GRAND TOTAL: 133.75 2150.13 2736.33 61423.55· 8.00'1.27 2475.18 

Revised 1-4-93 
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Second Quarter Fiscal Year 1990 ASBESTOS CLAIM TRACKING REPORT-SECOND QUARTER FISCAL YEAR 1990 

PAYMENTS MADE BETWEEN RECV DATE &. INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE &. INSURER RESP DATE 
- Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Ald Fund Penaion Reserve Func 

IALLOWED ASBESTOS FUND 

H652026 24.50 
H710503 457.13 
H729049 290.25 
J681309 378.86 
J711385 73B9 
J749289 237.47 
K178658 41.44 
K263975 13.39 
K264990 59.58 
K266287 3,600.00 
K408351 555.11 
K604271 117,56 
K724969 550.60 
K7681 07 1,091.04 
K842927 3,637:62 216.60 2,782.54 
1<996169 14.74 
M051555 2,709.44 99A9 
M051558 77.79 _. ---------
TOTAL: 2709.44 99.49 74.32 7-806.12 216.60 6183.07 
ASBESTOS FUND PENSION 

H553145 2,194.50 375.00 
J471741 2,149.50 420.00 
K266287 745.80 5,476.07 
-K368199 2,174.07 1,680.18 _. _. _. 
TOTAL: 7263.87 7951.25 
REJECTED 

H809137 290.25 
K604278 243.11 
K744635 68.75 93.75 

--------------
TOTAL' 6875 627.11 
THIRD PARTY DEPOSITS 

H553145 (5,900.45) 

-
TOTAL: (5900.45) 

SECOND QUARTER '90 
iARaNr-, TOTAL' 2.778.1 A _.aD 7n1_L"l 7 RnR.12 7.480.47 282.62 7.951.25 

Revised 1 :"'4-93 
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Third Quarter- Fiscal Year 1990 ASBESTOS CLAIM TRACKING REPORT-lHIRD QUARTER FISCAL YEAR 1990 

PAYMENTS MADE-BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BElWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Penson Reserve Func 

ALLOWED ASBESTOS FUND 
I 

I 
H710503 1,493.55 875.93 
H899215 60.30 
J659981 2,785.88 1,925.91 992.75 
K178658 153.00 
1(264990 23.99 
K394340 21.50 

I K604206 901.59 
K604218 315.49 
1<604252 229.78 
K604271 4,850.25 271.32 
K679544 40.68 
K724969 257.56 . 
K725036 75.00 . 
K7681 07 59.34 . 
K842927 3,637.65 216.60 
K940792 30.00 
K996169 3,600.00 82.90 
M051558 516.63 
M763952 107.49 -

I TOTAL' 182.49 111.80 16.367.33 3.018.44 3.845.03 
ASBESTOS FUND PENSION 

H553145 2,194.50 375.00 
J471741 2,149.50 420.00 
K266267 462.00 3,392.25 
K368199 2,174.07 1,680.18 

TOTAL' 6.980.07 5.867.43 
REJECTED 

K604278 423.56 
K824724 120.00 
K744635 3000 
K894169 41.40 
M058508 27.00 

27.00 614.96 

THIRD QUARTER '90 
IGRANDTOTAL' 209 .• 9 ._726.76 16.367.33 9.998.51 _ 3.845.03 - 5.867.~ 

Revised 1-4-93 
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Fourth Quarter FI8C8I Year 1990 ASBESTOS CLAIM TRACKING REPORT 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE 
Accident Fund S.P.R.F. Mecical Aid Fund 

AlLOWED ASBESTOS FUND 

H710503 
H899215 10.00 
.260964 
..N93933 
.859981 
1<004106 
~ 
1094395 
1<527328 
Jq)()42()8 
1<004244 
1<004271 
1<679544 ' 
1<724969 
1<745783 
1<745822 3,906.05 143.45 
1<746119 83.00 
1<746147 64.50 
1<768107 
~ 
~169 
M763952 2,975.65 

I TOTAL' 7029.20 14345 100n 

IU:» FUND 

H553145 
.N71741 
K266287 
1<368199 
1--' -. 
ITOTAl' 
Ht:.JI::(; I I::U 

H648274 86.50 
.676109 168.27 
1G23799 320j9 
1<B57175 10.00 
1<872649 354.49 
1<981275 53.48 
l.608565 215.54 
M159735 184.52 
M383491 144.64 
M40Y053 104.84 

1--' ---1--.-------
TOTAL: 1.645.07 

. 
FOURlli QUARTER '90 
GRAND TOTAl: 7029.20 143.45 1.655.07 

Revised 1-4-93 

FOURlH QUARTER FISCAL YEAR 1990 

PAYMENTS MADE BE1WEEN'INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Pension ReselVe Fund 

2,613.71 1,532.86 3,715.59 

23.50 
18.00 

2,278.86 1,575.42 1,316.34 
1,()43.38 

179.37 
105.94 
156.87 
634.18 

i 2480 
4,001.56 

10320 
16.57 

461,08 

829jO 
3,637.sa 216.60 2,485.09 

24.55 

1-' 
1~ "-"'t1 R1 3324.88 11.138.16 

I 

2.194.50 375.00 I 
2,149.50 420.00 

462.00 3,392.25
1 

2,174.07 1,680.18j 

6980.07 5M7.43 

~, -' 

12.531.81 10.304.95 11138.16 5.867.43 

co 
I 

< 



F .. at Quartar- Rscal Year 1991 ASBESTOS CLAIM TRACICING REPORT-FIRST QUARTER FISCAl.. YEAR 1991 

PAYMENTS MADE BETWEEN RECV DATE • INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE • INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund . Accident Fund S.P.R.F. Mecflcal Aid Fund Pension Re.rve Fund 

ALLOWED ASBESTOS FUND 

H7:10503 14,497.21 
1.1378186 57.73 
J575431 5,794.53 
J659981 2,278.86 1,710.83 1.558.87 
.1751808 1,800.00 
K004106 4,325.38 . 
K178658 94.50 
K368128 1,800.00 
K394367 364.18 
1<604238 71.02 
1<604244 251.43 
1<604257 15.00 
1<604271 3,924.47 
1<679544 51.60 
10'24958 , 588.73 
10'45783 690.32 
10'45811 339.35 
10'45822 3,820.26 303.32 
K746048 477.43 
K746103 67.50 
10'46211 75.00 
1<842927 3,637.65 355.43 630.04 
M763952 2, 197.78 86.92 

I TOTAl' 6.160.54 300.24 ~ SRIlI!!1 9nRR9R 1!U187.41 
ASBESTOS FUND PENSION 

H553145 2,262.26 375.00~ 

J471741 2,217.26 420.001 
.1751808 9,068.01 8,188.39 
1<266287 563.62 3,392.25 
K368128 525.75 809.81 
K368199 2,275.69 1,680.18 
K368128 16,976.68 31,130.73 

SECnON TOTAL: 33,889.27 43,996.36 
REJECTED 

H844284 22.50 
K394360 (116.50) 
10'35343 268.48 
1<872649 55.70 
M439743 33.00 

I TOTAl..' 2250 2n7.BB :noo. 
TtlRD PARTY DEPOSITS. 

1<604252A (148.86) 

ITOTAl' (148.881 

FIRST QUARTER- 1991 
GRAND TOTAl: 6183.04 390.24 207.68 23593.89 35 855.53 19538.55 43 996.38 

RelAsed 1-4-93 
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Second Quarter- Fiscal Year 1991 ASBESTOS Cl.AIM TRACKING REPORT-SECOND QUARtER FISCAL YEAR 1991 

PAYMENTS ·MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE I Accident Fund I S.P.R.F. I Medical Aid Fund I Accident Fund S.P.R.F. Medical Aid Fund Pension Reserve Fun( 
AlLOWED ASBESTOS FUND 

H710503 
J575431 
J659981 
JEi81309 
J754399 
K394360 
K394389 
K527302 
K597838 
K604238 
K604257 
K604271 
K661 099 
K679544 
K724958 
K724965 
K724987 
K725036 
K744658 
K745822 
1<748541 
K746048 
1<746064 
1<746103 
1<746147 
K746203 
K746211 
K768107 
K842927 
M051555 
M051558 
M746257 
M763952 
M766355 

2,415.78 187.74 

67.50 

9,338.06 
2,278.83 

99.39: 

947.53 
10,647.04 

5,562.60 

3,637.62 

1,930.00 

1,727.79 

1,520.29 

369.00 

1,506.14 
17M 

536.61 
35.00 

329.18 
851.06 
234.93 

41.44 
298.55 

51.60 
1,241.40 

937.frl 
216.43 
216.43 

3.35 

183.34 
232.20 
632.87 
248.08 
178.77 
116.10 
790.49 

25.80 
3,181.66 

404.20 
1,104.34 

932.38 

TOTAL: 
1----- ---~-I--------II- I- t- 1--__ _ 

2.483.28 187.74 34.441.07 3.617.08 20.793.50 

Revised 1 -4-93 
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-------- ----- -- - -
Second Quarter- Fiscal Year 1991 ASBESTOS ClAIM TRACKING REPORT ·SECOND QUARTER FISCAL YEAR 1991 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund ·S.P.R.F. Medical AId Fund Pension Reserve Fune 

ASBESTOS FUND PENSION 

H553145 2,296.14 375.00 
J471741 2,251.14 420.00 
J751808 2,430.18 1,576.50 
K266287 614.43 3,392.25 
K368128 1,m .25 2,429.43 
K368199 2,326.50 1,680.18 1 

M763952 140.31 3,546.00 _._------- I--' 
TOTAL- 11R::I!;.gS 1341g.38 
REJECTED 

.1376109 (949.67) 
K246496 75.58 
K394360 568.07 
K746070 1,95828 396.46 
K746195 64.50 
L608565 9228 
M407053 16.57 
M422560 170.44 

M571602 95.62 
M758289 :38.70 
8301360 656.31 

---
lIo'rAl- 64.50 1.713.57 1.g58.28 396.46 (949.671 
THIRD PARlY DEPOSITS 

K745811A (199.70 
K745997A (574.79 
K604218A (206.01) 
K746077A (21.95) 
K266287B (13,254.34) 
K368199A (7,352.05) 

- t--. 
TOTAL' (21.608.841 

SECOND QUARTER '91 
GRAND TOTAL: 2547.78 187.74 1713.57 36.399.35 15649.49 (1 765.01 13419.36 

Revised 1-4-93 
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Third Quarter Fiscal Year 1991 ASBESTOS CLAIM TRACKING REPORT- THIRD QUARTER FISCAL YEAR 1991. 

PAYMENTS MADE BElWEEN RECV DATE &. INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DAlE &.INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Pension Reserve Func 

ALLOWED ASBESTOS FUND 

H710503 824.00 
H9nB92 900.00 1,505.11 
J613219 1,089.84 
.)659981 2,278.80 . 1,727.82 619.88 
J695484 75.79 
J719125 126.00 
KOO2994 1,484.43 

, K185644 659.13 26.07 2,145.09 
1<'228042 5.80 
K394391 97.24 
1(527302 38.93 
1(527328 763.87 
K604298 195.93 
K679544 249.61 
K724958 50DO 
K745822 2,013.15 156.45 402.64 31.29 
K745827 856.38 
K745836 5,342.19 
K745840 84D4 
K746057 451.77 
K746064 653.83 
1<746211 125.50 
1<842927 3,637.62 369.00 381.32 
M051545 96.87 
M051555 2,832.61 
M746257 2,407.40 
M763952 3,600.00 
M766355 5,139.01 450.38 -. r·------- 1---------
TOTAl: 2013.15 156.45 25187.49 2154.18 14.383.52 

ReviSed 1-4-93 
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Third Quarter- Fiscal Year 1991 ASBESTOS a.AIM TRACKING REPORT - "rnIRD QUARTER FISCAL YEAR 1991 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE &-INSURER RFSP DATE 
Accident Fund S.P.R.F. Medical Aid Fund AccidenfFund S.P.R.F. Medical Aid Fund Peneion Reserve Func 

PROVISIONAUNOT YET 
All.OWED-ASBESTO~ FUN( 

.1689277 803.55 
M549728 81.00 

-- ----- --
ITOTAL- 81 DO 803.55 
ASBESTOS FUND PENSION 

H553145 2,296.14 375.00 
J471741 2,251.14 420.00 
J751806 2,430.18 .1,576.50 
K002994 9,507.10 . 1,794.88 
1<266287 614.43 3,392.25 
K368128 1,577.25 2,429.43 
1(368199 2,326.50 1,680.18 
M763952 120.21 3,039.45 _._-------1-------

14.707.691 TOTAL- 21.122.95 
REJECTED 

I J3761 09 933.10 
K246496 39.83 I 
1044681 312.34 
1044682 362.04 I 

I 

1046070 1,680.42 340.21 
i 

M494089 156.42 
M494090 153.84 

I M766771 160.41 _. _. 
ITOTAI- • 1.680.42 340.21 1.184.88 933.10 
THIRD PARlY DEPOS","S 

! 
I 

K604208A (552.22 
I K2639758 (5,929.37) 

J749289A (154.12) 
I 

M051555B (1,806.68) 
KS04271 A (4,271.18) (1,377.08) 
K604257 (24.55) 
K178658B (234.20 
K996169A (981.93) (1,014.67) I 

I 
J7113858 (1,998.05) I 

K679544A (220.93 
1---. 

TOTAL- (5.253.111 (13.311 .871 

THIRD QUARTER- 1991 
GRAND TOTAL: 3774.07 496.66 1988.43 _ ~19,934.38 23277_13 2.004.75 14.707.69 

Revised 1 -7 -93 
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Fourth Quarter- Fiscal Year 1991 ASBESTOS Q.AIM TRACKING REPORT-FOURTH QUARTER FISCAL YEAR 1991 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Peneion Reserve Func 

AlLOWED ASBESTOS FUND 

H710503 1,705.00 
H977892 274.54 
J493933 270.00 
.1497730 855.88 
.1613219 303.48 
J659981 2,278.80 1,727.82 2,242.64 
.1681309 4,213.74 
J7113B5 16.52 
J719125 65.14 
1(004233 652.54 
K85644 8,865.95 
1<228042 1,231.15 
K394340 -256.69-
1<394367 449.81 
1<394389 137.14 
K527302 270.00 
K527337 9,000.00 
1<597838 (129.00 _ 
KS04257 (298.55) 
KS04298 7,514.62 288.41 
K724987 16.57 
K745822 30,655.42 2,382.52 2,439.40 
K745827 13,598.48 
K745836 5,565.0S 572.02 
K745959 553.36 
K745992 414.78 
K746057 8,681.76 
K746084 642.73 
K7461 03 1,216.93 
K746119 414.79 
K842927 3,637.62 369.00 601.78 
1<940792 21S.OO 
M051558 344.05 
M439891 592.10 
M687254 80.00 
M687256 1,012.49 
M726813 2,396.18 
M746257 7,593.00 
M763952 8,847.40 
M766355 8,416.73 25.00 _. --1-------1---. - ~. 

TOTAL' 80.00 652.54 94.2EM..96.. 4.c479.34 44.060.65 --

Revised 1 -4-93 
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Fourth Quarter Fi.caI Year 1991 ASBESTOS ClAIM TRACKING REPORT-FOURTH QUARTER FISCAL YEAR 1991 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DAlE & INSURER RESP'DATE 
Accident Fund S.P.R.F. Medical Aid Fund AccIdent Fund S.P.R.F. Medical Aid Fund Penlllon Re.erve Func 

PROVISIONAUNOT YET 
AllOWED-ASBESTOS FUNI 

.1689277' 948.34 
1-.--------

TOTAL: 948.34 
ASBESTOS FUND PENSION : 

H553145 '2,296.14 375.00 
J471741 2,251.14 420.00 
J751808 2,430.18 1,576.50 
KOO2994 2,251.14 420.00 
K266287 614.43 3,392.25 
K368128 1,577.25 2,429.43 
K368199 2,326.50 1,680.18 
K661 099 4,228.41 41,225.21 
M763952 120.21 3,039.45 

'. 
TOIAL' 18.095.40 ~!,;!,;R~ 

REJECTED 
l1': 

M510195 270.00 I 

M510440 4,237.26 <:x: 
M728298 140.24 
1"226398 487.50 

'-'-. --_.-_. 
TOTAL" 4.237.26 4tn.?4 487.50 
THIRD PARTY DEPOSITS 

K368199B (678.84) (11,659.48) 
K724969A (546.09 

I 
J4939S3 (11.94 
K004106A (811.49 
K679544C (898.84 
K004106B (2,879.57) . (1,785.83) 
.I286648B (533.23) (194.25) !7:32.84 (1,399.92) 
K679544D (1,200.00) 
J497730A (9.90) 
K527328A (604.71 
K679544F (333.35 

--:-' 
TOTAL: (4191.64) . (194.25) (18.594.4TI 11 399.9Z11 

FOURlH QUARTER '91 
IGRANDTOTAl' 4.317.26 ?nft.12 . 90.073.32 22.380.49 25.953.68 ~_ -..53.158..111 -

,Revised 1-4-93 



First Quarter- Fiscal Year 1992 ASBESTOS a..AIM TRACKlNa-REPORT- FIRST QUARTER FISCAL YEAR 1992 

PAYMENTS MADE BETWEEN RECV DATE .. INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE .. INSURER RESP DATE 

ALLOWED ASBESTOS FUND 

J493933 
J49n3O 
J659981 
J681309 
J719125 
1(004233 
K185644 
K228042 
K237463 
K394340 
K394367 
K408351 
K527302 
K527308 
K527337 
K604298 
K745822 
K745833 
K745836 
K745959 
K746057 
K746064 
K746103 
K746147 
K842927 
M439891 
M687256 
M726813 
M746257 

ITOTAL· 

Revised 1 -4-93 

I Accident Fund I S.P.R.F. I Medical Aid Fund I I Accident Fund I S.P.R.F. I Medical Aid Fund I Pension Reserve Func 

4,937.48 
678.15 

5,139.01 

4,771.51 

1,436.58 
2,372.32 

5,458.22 

1,844.87 
631.63 

3,637.62 
3,000.00 

1,600.00 

1,579.60 

265.40 

545.30 

101.25 
46.65 

1,079.86 

116.10 
496.46 

9325 
423.84 

6.00 
270.00 
440.01 
178.03 
706.16 
433.93 

15.48 

23,870.00 
27.00 

640.74 

1,561.59 
411.27 

43.63 
257.68 

3,257.91 
I------------I~ -1--------

35.507.45 2.390.30 ~76..M 

\C .... , 
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First Quarter- Fiscal Year 1992 ASBESTOS a..AIM TRACKING REPORT-FIRST QUARTER FISCAL YEAR 1992 

PAYMENTS MADE BETWEEN RECV DATE &.INSURER EST DATE PAYMENTS MADE BElWEEN INSURER ESTE DATE &.INSURER RESP"DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Pension Reserve Func 

ASBESTOS FUND PENSION 

H553145 2,446.64 375.00 I 

J471741 2,401.64 420.00 
J751808 2,655.93 1,576.50 
K002994 2,401.64 420.00 
1(266287 301.56 1,130.75 
K368128 1,803.00 2,429.43 
K368199 2,552.25 1,680.18 
K661 099 721.96 . 3,484.80 
M763952 298.22 3,039.45 

-- r----------:-
I TOTAL- 15.582.84 14.556.11 
REJECTED 

K657181 52.50 
M561 074 562.25 --
TOTAL- 52.50 562.25 
THIRD PARTY DEPOSITS 

I 
J681309B (225.89 

I K394367A (264.81) I 

K604244A (179.85) 
K746048A (469.94 
K604238A (74.56) 
J575431A (3,298.43) (3!301.51) 
K724958A (1,236.16) 
1<6042088 (420.60 
K745827A (4,367.45) (275.05 

-
TOTAL: I7.SS5.81'!) .(6448.431 

FIRST QUARTER '92 
GRAND TOTAL - 52.50. 562.25 27.841.57 - 17.973.14 28.028.41 - 14.556.11 

Revised 1-4-93 
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Second Quarter- Fiscal Year 1992 ASBESTOS CLAIM TRACKING REPORT-SECOND QUARTER FISCAL YEAR 1992 

PAYMENTS MADE BEtWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER.ESTE DATE & INSU'RER RESP DATE 

ALLOWED ASBESTOS FUND 
I Accident Fund I S.P.R.F. I Medical Aid Fund I I Accident Fund I S.P.R.F. I MecflCaI Aid Fund I Pension Reserve Fund 

H9n892 
J613219 
J659981 
J681309 
J695484 
K18S644 
K228042 
K368127 
K394340 
K394367 
K527302 
K679544 
K724958 
K724965 
K725036 
K745822 
K745836 
K745959 
K746048 
1<746057 
1<746064 
K7461 03 
1<746119 
K146203 
1<746211 
1<842927 
1<940792 
M051555 
M051558 
M126813 
M746257 

II--- i--- I- 1---._--
ITOTAL' 

Revised 1-4-93 

2,895.59 
4,500.00 
1,469.14 

665.04 

5,730.11" 

3,600.00 

4,850.25 
7,235.n 

2,764.64 
2,254.72 
5,139.01 

7,538.18 
620.53 

6,052.91 

3,637.63 

569.29 

59.522.81 

358.78 

562.50 

921~ 

25.80 
71.78 

275.01 
736.51 

n7.37 
17.91 
65.00 
70.23 

214.30 
234.02 

7,491.33 

697.71 
1,909.64 

112.28 

169.00 
478.94 

125.69 
366.50 
115.67 

1,000.00 
63.30 

696.54 
---
15.714.53 

0 
r-

I 
<: 



iSecond Quarter- Fiscal Year 1992 ASBESTOS ClAIM TRACKING REPORT-SECOND QUARTER FISCAL YEAR 1992 
I 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund ·S.P.R.F. Medical Aid Fund Pension Reserve Fund 

ASBESTOS FUND PENSION 

H553145 2,425.14 375.00 
.1471741 2,380.14 420.00 
J751808 2,623.68 1,576.50 
KOO2994 2,380.14 420.00 
1<368127 10,881.22 73,200.74 
1<368128 1,770.75 2,429.43 
1<368199 2,520.00 1,680.18 

i K661099 689.91 3,484.80 
M726813 355.67 3,963.32 
M7639?2 272.79 3,039.45: 
,..-' ----i 
SECTION TOTAl 26.299.44 90.5159.421 
REJECTED 

J3761 09 (391.95] 
1<523799 124.69 
M394648 18.00 
M561074 432.45 

r---
TOTAl: . 575.14 (391.95 
THIRD PARTY DEPOSITS 

K746057A (4,555.51) (195.51 
J198213A (1,146.41) (10,595.46) (3.60) (7,351.57) 
K368128A (358.87) (9,591.36) 
KS79544F (129.57] 
K228042A .(3.86) 

I TOTAL' 16.060.79\ (1n~a~ .u:l /0 CY.>0:1 am 17.351.571 

SECON D QUARTER '92 
GRAND TOTAl: 575.14 53462.02 ___ 16..625.26 5.3!t8.&8 83.237.85 -

Revised 1-4-93 
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Third Quarter- Fiscal Year 1992 ASBESTOS a.AIM TRACKING REPORT - nllRD QUARTER FISCAL YEAR 1992 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. MealCai Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Pension Reserve Func 

AllOWED ASBESTOS FUND 

.1681309 41.86 
K185644 2,785.14 41.44 
K228042 . 54.00 
K394340 68.50 
1<527308 477l!JJ 
K604271 201.38 
K604298 4,227;64 
K679544 4,453.45 688.78 
K724958 1,481.00 1,142.60 
K724987 265.04 
K745822 2,126.75 276.00 11,077.67 . 
K745959 1,922.48 206.54 
K746048 1,410.59 
K746057 117.40 
K746064 609.43 
K746203 4,533.72 
KB42927 3,637.65 ~62.50 
K940792 7,579.67 65.50 
M687254 1,261.75 
M687256 34.50 
M726813 203.04 
M746257 1,600.00 1,730.04 

1-._- ------ -
TOTAL: . 35--201 .83 . 838.50 18.843.33 
PROVISIONAl/NOT YET 
AllOWED- ASBESTOS FUN J 

.1689277 243.52 
K745881 52.50 

-------_. 
TOTAL· 52.50 243.~ 

Revised 1-4-93 
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Third Quarter- Fiscal Year 1992 ASBESTOS a..AIM TRACKING REPORT-THIRD QUARTER FISCAL YEAR 1992 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Penaion Reserve Func 

ASBESTOS FUND PENSION 

H553145 2,425.14 375.00 
.1471741 2,380.14 420.00 
.1751808 2,623.68 1,576.50 
KOO2994 2,380.14 420.00 
K368127 892.29 3,230.55 
K368128 1,770.75 2,429.43 
K368199 2,520.00 1,680.18 
M726813 181.89 2,026.68 
M746257 271.80 6,655.75 
M763952 272.79 3,039.45 

--- - --
TOTAL: 15118.62 21.853.54 
REJECTED 

K523799 1,116.60 
K604261 227.03 
M394648 195.98 
M561074 283.44 
M575342 112.28 
N005136 56.70 
N115089 82.00 

-. --
TOTAL' Ir.>.nn 1.!l92.03 
THIRD PARlY DEPOSITS 

K36812B8 (332.41) (12,981.63) 
.12609648 (441.74 
K745783A (88.66 

-- ~. -I-' 
TOTAL: '332.41 (13512.03' 

THIRD QUARTER '92 
lGBANIlTOTAL • 134.50 ~ .... 0; 0;0; ~R69A2 _--.16.557.12· 5.33:1_M 21.853.5~ 

Revised 1-4-93 
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---- -- - - - _ ... _---- ~- - - -

Fourth Quarter- Fiscal Year 1992 ASBESTOS a.AIM TRACKING REPORT-FOURTH QUARTER FISCAL YEAR 1992 

PAYMENTS MADE BETWEEN·RECV DATE & INSURER EST DATE PAYMENTS MADE BElWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Pension Reserve Fund 

ALlOWED ASBESTOS FUND 

J659981 216.66 
K228042 67.50 
K263975 488.06 
K264990 420.20 
K527302 1,927.80 
K5273Q8 6,800.38 
K604244 4,850.25 
K679544 4,388.15 
K745822 2,552.10 331.20 2,260.20 
K745827 85.28 
K746048 8,~4.16 
K746064 598.33 
K746203 4,449.71 
1<842927 3,637.65 562.50 243.52 
1<940792 5,863.58 287.20 
M051558 155.70 
M687282 1.751.22 
M687284 75.00 
M687285 2,450.36 
M746257 2,000.00 
-- I-- 1--- 1--------
TOTAL: 75.00 43564.31 893.70 10353.70 

. PROVISIONAL/NOT YET 
ALLOWED 

M549728 15A8 

TOTAL: - -- - 15.48 

Revised 1 -4-93 
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Fourth Quarter- Fiscal Year 1992 ASBESTOS CLAIM TRACKING REPORT 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE 
Accident Fund S.P.R.F. Medical Aid Fund 

ASBESTOS FUND PENSION 

H553145 
J471741 
J751808 
K002994 
K368127 
K368128 
K368199 
M726813 
M74E!257 
M763952 

TOTAL: 
REJECTED 

M685623 258.16 
1<523799 106.95 
------ -
TOTAL: 365.11 
THIRD PARTY DEPOSITS 

K7458338 
K745822A 
K604271B 
J7518088 
M766355A 
K185644A 
K394340A 
K724965A 

--I-. 
TOTAL: 

FOURlH QUARTER '92 
IGRAND TOTAL- 75.00 380.59 

Revised 1-4-93 

FOURTH QUARTER FISCAL YEAR 1992 

PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Peneion Reserve Func 

2,425.14 375;00 
2,380.14 420.00 
2,623.68 1,576.50 
2,380.14 420.00 

892.29 3,230.551 
1,770.75 2,429.43: 
2,520.00 1,680.18 

181.89 2,026.68 
85B3 1,m.50 

272.79 3,039.45 
-

15.532.65 16.975.29 

(17.50) 
(2,429.15) - (191.95) (3,746.10) 

(858.34) (618.70 
(24.12) (575.88) 

(497.28) _ (548.92 
(171.58) (0.31) (137.75 

(250.~ 
- . (732.87) 

(3.980.471 (192.2§1 16628.27) 

39.583.8~ _ 16.234.09 3.725.43 16.975.29 

I'" 
C' 

I 
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FIRST QUARTER '89 

AIiCYNed Asbestos Fund 
Asbestos Fund Pension 
Rejected 
r' 
TOTAl: 

SECOND QUARTER '89 

Allowed Asbestos Fund 
Asbestos Fund Pension 
Rejected 
!---. 

iTOTAl' 

THIRD QUARTER '89 

AIiCYNed Asbestos Fund 
Asbestos Fund Pension 
Rejected 

TOTAL' 

FOURTH QUARTER '89 

Allowed Asbestos Fund 
Asbestos Fund Pension 
Rejected 

I TOTAL' 

I GRAND TOTAL' 

TOTAL BY CATEGORY--: FISCAL YEAR 1989 

PAYMENTS MADE BETWEEN RECV .DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accfdent Fund S.P.R.F. Medical Aid Fund Pension Reserve Func 

2,425.11 53.37 2,030.66 1,300.00 
1.358.38 1,120.12 

2.323.83 
1-------

2425.11 53.37 4354.49 1300.00 1358.38 . 1120.12 

67.50 814.39 
2,037.57 1,680.18 

225.00 1,520.41 
------r----' -------

292.50 2.334.80 2.037.57 1.680.18 

1,000.00 341.85 14,750.01 1,901.39 
74,161.18 16,570.73 

448.47 

1.00000 790.32 14.750.01 74.161.18 1.901.39 16.570.73 

951.25 511.35 10,793.88 17.79 5,256.67 
6,199.59 2,475.18 

5,17820 1,868.87 

6.129.45 l).380." 10.793.88 6.21"7.38 5.256.67 2.475.18 

9.847.06 53.37 o SlO;:O Sl'il 26.843.89 83_774_51 7,158.06 21.846.21 

"" C' 
I 

<I 



FIRST QUARTER '90 

Allowed Asbestos Fund 
Asbestos Fund Pension 
Rejected 
Third Party Deposits 

TOTAl' 

SECOND QUARTER '90 

Allowed Asbestos Fund 
Asbestos Fund Pension 
Rejected 
Third Party Deposits 

TOTAL: 

.THIRD QUARTER '90 

Allowed Asbestos Fund 
Asbestos Fund Pension 
Rejected 

TOTAL: 

FOURTH QUARTER '90 

Allowed Asbestos Fund 
Asbestos Fund Pension 
Rejected 

1--' 
TOTAL: 

GRAND TOTAL: 

Revised 1-4-93 

TOTAL BY CATEGORY- FISCAL YEAR 1990 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Penaion ReselVe Func 

.. 

773.64 10,169.34 204.46 8,001.2.7 
6,571.16 2,475.18 

133.75 1,376.49 
(7,433.01) (352.07] I 

1--.-----. 
133.75 2.150.13 2.736.33 6.423.55 8.001.27 2.475.18 

2,709.44 99.49 74.32 7,806.12 216.60 6,183.07 
7,263.87 7,951.25 

68.75 627.11 
(5,900.45) 

- 1-. 
2778.19 99.49· 701.43 7806.12 7480.47 282.62 7951.2.5 

182.49 111.80 16,367.33 3,018.44 3,845.03 
6,980.07 5,867.43 

27.00 614.96 

209.49 726.76 16.367.33 9998.51 3845.03 5867.43 

7,029.2.0 143.45 10.00 12,531.81 3,324.88. 11,138.16 
6,980.07 5,867.43 

1,645.07 
-

7029.20 143.45 1655.07 12531.81 1~04.95 11138.16 5867.43 
, 

1"0150.63· 242.94 5233.39 39,441.59 34.2.07.48 23.2.67 .08 22161.2.9 

v: 
N , 
<r: 



FIRST QUARTER '91 

Allowed Asbestos Fund 
Asbestos Fund Pension 
Rejected 
Third Party Deposlt& 
r----' 
I TOTAL' 

SECOND QUARTER '91 

Allowed Asbestos Fund 
Asbestos Fund Pension 
Rejected 
Third Party Deposits 
1-'--' 
TOTAL: 

THIRD QUARTER '91 

Allowed Asbestos Fund· 
ProvislonailNot Yet 
A1lowed- Asbestos Fund 
Asbestos Fund Pension 
Rejected 
ThIrd Party Deposlt& 

TOTAL' 

FOURTH QUARTER '91 

Allowed Asbestos Fund 
Provisional/Not Yet 
A1lowed- Asbestos Fund 
Asbestos Fund Pension 
Rejected 
Third Party Deposits 

TOTAL: 

GRAND TOTAL: 

Revised 1-4-93 

TOTAL BY CATEGORY FISCAL YEAR 1991 

PAYMENTS MADE BElWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BElWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Pension Reserve Funci 

6,160.54 390.24 23,560.89 2,066.26 19,687.41 
33,889.27 43,996.36 

22.50 207.68 33.00 
(148.86 

1---' 
6.183.04 390.24 207.68 ?~"Q!'IAQ 35.955.53 19.538.55 A'" 0= ou.! 

, 

2,483.28 187.74 34,441.07 3,617.08 20,793.50 
11,635.95 13,419.36 

64.50 1,713.57 1,958.28 396.46 (949.67] 
(21,608.84) 

~-

2547.78 187.74 1713.57 36.399.35 15649.49 (1765.0n 13419.36 

2,013.15 156.45 25,187.49 2,154.18 14,383.52 

81.00 803.55 
21,122.95 14,707:69 

1,680.42 340.21 1,184.88 933.10 
(5,253.11) (13,311.87) 

-. 
3.774.57 496.66 1.988.43 1Q Q"I.4 "11'1 23.277.13 2.004.75 14.707.1'19 

80.00 652.54 94,264.96 4,479.34 44,060.65 

948.34 
18,095.40 54,558.02 

·4,237.26 410.24 487.50 
(4,191.64) (194.25) (18,594.47) (1,399.9~ 

1-' 
4317.26 2011.12 90.073.32 22,380.49 25,953.68 53158.10 

16822.65 1074.64 ~~20.80- L...."...... - 170.000.94 97.262.64 45.731.97 - 125.281.51 

\C 
N 

I 
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FIRST QUARTER '92 

AIIO'Ned Asbestos Fund 
Asbestos Fund Pension 
Rejected 
Third Party Deposits 

!TOTAL' 

SECOND QUARTER '92 

AlIO'Ned Asbestos Fund 
Asbestos Fund Pension 
Rejected 
Third Party Deposita 

-' 
TOTAL: 

THIRD QUARTER '92 

AJiO'Ned Asbestos Fund 
Pro'tlisional/not yet 
AJIO'Ned- Asbestos Fund 
Asbestos Fund Pension 
Rejected 
Third Party Deposita 

I TOTAL-

FOURTH QUARTER '92 

AJIO'Ned Asbestos Fund 
Pro\'isional/not yet A11O'Ned 
Asbestos Fund Pension 
Rejected 
Third Party Deposits 

TOTAL' 

.GRANDTOTAl· 

Revised 1.:...4-93 

TOTAL BY CATEGORY FISCAL YEAR 1992 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Pension RoselVO FUll( 

35,507.45 2,390.30 34,476.84 
15,582.84 14,556.11 

52.50 562.25 
(7,665.88) (6,448.43) 

-
52.50 562.25 27.841.57 17.973.14 28.028.41 . 14.556.11 

59,522.81 921.28 15,714.53 
26,299.44 90,589.42 1 

575.14 (391.95) 
(6,060.79) (10,595.46) (9,923.90) (7.351.57) _. ;----. 

575.14 53462.02 16.825.26 5398.68 83.237.85 

35,201.83 838.50 18,843.33 

52.50 243.52 
15,718.62 21,853.54 

82.00 1,992.03 
(332.41) (13,512.03) . 

i-------!-. 
134.50 ? 'Y-lC; C;C; !'I.4RRQ.t? 16.557.12 5.331.30 21.853.54 

75.00 43,564.31 893.70 10,353.70 
15.48 

.. 15,532.65 16,975.29 
365.11 

(3,980.47) (192.26 (6,628.27) 
1--' 

75.00 . 380.59 ... O .. R ... ·R.t 1~?"I.t no 3.7'25.43 1S.Q75.29 

262.00 3.753.53 155.756.85 67.389.61 ,,? "A<lR? 1='1R R?~.79 

t--
N 

I 
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FISCAL YEAR 1989 

Firat Quarter 
seoond Quarter 
THrd Quaiter 
Fourth Quarter 

FISCAl.. YEAR 1990 

Arst Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL:' 

1991 

First Quarter 
Second Quarter 
ThIrd Quarter 
Fourth Quarter 

1992 

First Quarter 
Second Quarter 
Third Quarter 
Fourth Quarter 

TOTAL: 

GRAND TOTAL: 

Revised 1-4-93 

ASBESTOS FUND TRACKING REPORT- TOTALS BY FISCAL YEAR 

PAYMENTS MADE BETWEEN RECV DATE & INSURER EST DATE PAYMENTS MADE BETWEEN INSURER ESTE DATE & INSURER RESP DATE 
Accident Fund S.P.R.F. Medical Aid Fund Accident Fund S.P.R.F. Medical Aid Fund Pension Reserve Fun 

2,425.11 53.37 4,354.49 1,300.00 1,358.38 1,120.12 
292.50 2,334.80 2,037.57 1,680.18 

1,000.00 790.32 14,750.01 74,161.18 1,901.39 16,570.73 
6,129.45 2,380.22 10,793.88 6,217.38 5,256.67 2,475.18 

133.75 2,150.13 2,736.33 6,423.55 8,001.27 2,475.18 
2,718.19 99.49' 701.43 7,806.12 7,480.47 282.62, 7,951.25 

209.49 726.76 16,367.33 9,998.51 3,845.03 5,867.43 
7,029.20 143.45 1,655.07 12,531.81 10,304.95 11,138.16 5,867.43 

10150.63 242.94 5233.39 394 .. ,.59 . 34 07.48 23 67.08 22161.29 

6,183.04 390.24 207.68 23,593.89 35,955.53 19,538.55 43,996.36 
2,547.78 187.74 1,713.57 36,399.35 15,649.49 (1,765.01) 13,419.36 
3,714.57 496.66 1,988.43 19,934.38 23,277.13 2,004.75 14,707.69 
4,317.26 2,011.12 90.073.32 .22,380.49 25,953.68 53,158.10 

52.50 562.25 27,841.57 17,973.14 28,028.41. 14,556.11 
575.14 53,462.02 16,625.26 5,398.68 83,237.85 

134.50 2,235.55 34,869.42 16,557.12 5,331.30 21,853.54 
75.00 380.59 39,583.84 16,234.09 3,725.43 16,975.29 

282.00 3753.53 155758.85 67 89.61 42 83.82 136.622.79 

37082.34 1370.95 24767.55 392043.27 282,634.24 118,640.93 305,911.80 

co 
N 

I 
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TOTAL ASBESTOS (MEDICAL AID) FUND CHARGES 

FiScAL YEAR 1989 

First Quarter 10,611.47 
Second Quarter 6,345.05 
Third Quarter 109,173.63 
Fourth Quarter 33,252.78 
r-' .-
TOTAL: 159382.93 

1990 

First Quarter 21,920.21 
Second Quarter Zl,099.57 
Third Quarter 37,014.55 
Fourth Quarter 48,670.07 

--------------------------------~----------------
TOTAL: 134704.40 

1991 

First Quarter 129,865.29 
Second Quarter 68,152.28 
Third Quarter 66,183.61 
Fourth Quarter 197,893.97 

-------------------------~-----------------------
TOTAL: 462095.15 

1992 

First Quarter 89,013.98 
Second Quarter 159,298.95 
Third Quarter 80,981.43 
Fourth Quarter 76,974.24 

-------------------------------------------------
TOTAL: 406268.60 

Revised 1-4-93 
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APPENDIXD 

COURT OF APPEALS, DIVISION III 
OF THE STATE OF WASHINGTON 

ELIZABETH A. OLSEN, 

Appellant, 

v. 

WASHINGTON STATE 
DEPARTMENT OF LABOR AND INDUSTRIES, 

Respondent. 
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INDt7SD.IAL IIIStJRANCI HnrITS 
POR C~InN'l8 WITH ABallTOS RI~TID DISIASI 

Prepared by 

The Department of Labor and Industries 

I •. 8TA'RXBlI'l' OP !'D ftOlLD 

A review of occupational asbestos diaease clai.8 has revealed a 
qrowing problem regarding prompt paYJIent of-benefits to those 
claimants where employer liability presents a jurisdictional 
question. It i. further Doted that occupational asbestos claims 
filed with the department have increased dramatically during the 
reoent years: 70 clafasin 1985, 156 claims in 1986, and 149 
claims by August 1987.· 

II. .oLICIBS AND PROCIDURBS 

currently, the Department of Labor and Industries (the 
department) does not have a policy that specifically addresses 
the adjudication of occupational asbestos related disease cla1ms. 
Adjudication of an aabestos claim ia treated like any 
occupational disease claim. The Department or the Self-Insurer 
aocepts responsibility for an asbestos related disability 
providing the last injurious exposure occurred under Title 51. 

In .ost cases where a clam bas baen ~iled for coverage of an 
occupational disease there will1>e insufficient :ractual·or 
aedical information-.vailableat the tt.e of filing'to.ake a 
~inal deteraination,regardingclaimyalldity •. 

In qeneral,field 'inVestigation becoaes a ~ecesslty under these 
cirCUJllStances tofill in the gaps in the history of exposure 
provided by the worker '(as well as,' work history Vbere aore than 
'one .. ployer 1. involva4). Ole Oepartllent nst .stablish the 
diagnosis of the con41t~on .for Which coapariaation '1. _ought and 
•• ourethe current.ana past t;raataent .recorda re"lated 'to the 
4isea:seas vell .a clarity t:he basi. ror the attending 'or 
:f:onsulting pbyaiclan., • .,pln19n regar4iDg cauaal, .relationship to 
'the work duti •• or 1IXPQ8ure. . 

The ,~partaent aust neXt :ilatera1n.1f there is a jurisdictional 
probl... When an occupational 41 ••• 8e clth ror •• bestoa 1s 
established and there are SNltlp1e 'a.ployer. who areall.tate 
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fund insured, the claim 1. allowed. The clai. i. then .ent to the 
Ratin~s Department to determine the percentage of compensation 
chargeable to each fund employer. 

When there are aultiple employers including Self-Insured and/or 
Longshore and Harbor Wo'rkers coverage a detenination aust be 
aade relative to the l •• t injurious exposure. If the last 
injurious exposure occurred under the Longshore and Harbor 
Workers Act (~H) or under a Self-Insured .. ployer the claim is 
automatically rejected by the State Fund. Either the 
-SeU-l:ns~e~-()r. -the--LonCJshere-end-Barbor- -Worker--Carrte-r who is 
responsible for the last injurious exposure paya the claim. 

III. DATA anLYSIS 

A review of asbestos data has revealed that the average 
adjudication of an occupational asbestos disease claim is 
approximately 1.1 years. Cost projections are based upon this 
average. A total of 624 asbestos claims were filed with the 
department f,ro. 1979 through 1e86. ' 

As of August 1987, of the adjudicated .sbestos claims 236 or 46t 
were accepted and 277 or 54' were rejected. If the remaining 111 
claims atill to be adjudicated are aimilar to the adjudicated 
claims an additional 60 claims or 54' will ulttaately be ' 
rejected. The data shows that L'Hclaias equal approximately 35t 
of the rejeoted occupational asbestos related claims. 

If the number of asbestos claims reported each year continues 
below 200, or fewer than 40 L&H claims per year one can assUme 
there will be a continuation of the 35' rejection rate of 
asbestos claims whioh qualify.s LrcH claw. However, .bould the 
UH claills continue to increase by doubling each year as ,noted in 
paragraph one the annual prediction of 40 L5lI alabas aay'be too 
low. 

See Appendix for Graph 1 and Graph 2 respectively. Graph 1 
shows the total .sbestos claias ,"ceived ,aac:h year • Graph 2 
80WS the totalllUllber of ac!judicated claiu, accepted claias, 
"jeated L&H claw#rajeotedl'aderal ,eap1.oyee cla1aa# -and 
rejected claw for o~er reasofta ... ote - Graph 2 4oeanot 
include the 111 claw that are currently being adjudicated. 
Once the 111 clalas are adju41eated the total aUJlber Df '~B 
-claims rejected vl11 probably _ow ,:an increase. ' 

IV. ;D.TOJl DASOirs fttJt asBBSml -CLaD UJBC!'IO. 

'!'he department has ~ound tour aajor reasons for .rejection . of an 
.abestos clabo !'irst, the .claia ,l.r~j.cte4 When the 1njury 



(di.ea.e) occurred vhile in the coura. of --.ployaent subject to 
Pederal Longshore and Barbor Workers Act Juriadiction (represents 
35' of the rejected asbestos clai .. fro.·l.7' through 1'86). 

Second, the claim is rejected vhen there is no proof of a 
specific injury or oocupational exposure at a definite time and 
place in the cours. of eaployaent (repre.ents 13' of the rejected 
asb •• tosclaims fro. 1979 through 1986). . 

!bird, the claim is rejected when the claiaant's·condition i. not 
ue· reiu-re ·o-f---U1earIegea exposure (rapr.sentj-ull:"t-of the-·· ---
rejected aabestos claims from 1979 througb 1986). 

Fourth, a claim is rejected when the_claimant vas a Federal 
employee at the time of the injury and is not subject to the 
provisions of industrial insuranoe law (represents 6' of the 
rejected a.sbes1:os clalas from 1979 through 1986). 

VI. ftBA'l'DH'1' 01' UBB8TOS CLUB BY O'l'JIBR arArB8 

A survey of several states bas distinguished three basic 
alternatives to the jurisdictional question: 

1. The state develops a strict ~licy towards rejection of 
asbestos clatas and·therefore few if any clataants 
qualify for benefits. . 

2. Tbe stat. develops a broa~ policy towards asbestos 
claims and provides necessary benefits prior to 
determinat~on of employer liability. 

3~ The state alao underwrites th. Federal Longshore and 
Barbor Workers Act thus parante.ing coverage to the 
-claimanta. 

VII. DBPUftIBJI!' · .. SOLUTIOBS 

1. DOom rD DBPn!JlBJft' aaQLICY ItBGUDIIIG mm DD.'1'Dft 0"1 
&aDSmS CLaDlS ..... ., DDlCArB a JUal8DIClfIODL OUBS.,IO. 8 • 
.IIODIPIBD. 

Benefitaare not Iloraally paid until t:he ,uriadictionalquastion 
has baen .ettlad. ·0Ur review of :c1a1aa .haa nve.led a rew 
8Xeeptionatibere a e"laias a4judiciltor ·haa paid tbae 10ss and -
a.41ca1 })enefitsprlor to that ~.teralnatlOD. But this practice 
is rare. 

A legitillate critici .. of Chis pol.lcy ~roa the claimant t s 
perspective 1. !:hat a 'uria41ctional QUestion ahould not affect 
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their ability to obtain ti.ely benefit. once the condition has 
bean found to be occupational in nature. ~e feasibility of a 
policy change by the departaent i. however clouded by the 
uncertainty of receiving federal reiaburaem,nt in tho.e ca.e. 
eventually found to be under ~H coverage. 

2. aaSUXIHO!HAT ABaBBros C~tKB WZTH a 3URIBDICTIOBaL OVlBTION 
WILL DCBIO 8'BClaL· 1fUA'1'HD'1', nAT BD'BrITB au I'DBIBLB. 

There are baaically, four types of benefita that could be 
considered for payaent while the juri.dictional t.sue i. being 
resolved. Firat, payment of aedical and tae . los. until the 
claim i. allowed or rejected. On the average each clai.ant would 
receive $13,200 in tae lo.a tor 1.1 years and $),000 for a.dical 
costs. A total of 98 ~H clat.. have been rejected trom 1979 
through 1986. If ti.e loa. and aedical banefita had been paid on 
the.e claim. the coat vould have been approximately $1,587,600. 
Based upon a projection of approximately 40 ~H clatas filed 
annually the.co8t 1. approximately $650,000. 

Second, payment of medical benefits only untilclai. allowance 
or rejection. Again, predicting at the worst end of the spectrum 
that 010 L&H claims vill be filed annually the cost ia . 
approximately $120,000 •. 

Third, payment of a.dical and tille 1088 bane fits until the 
federal insurer as.umes jurisdiction and .akes a benefit payment. 
At this tbae we do Dot have any data to compute this figure. The 
tille between the departaent. rejection of the claia and the 
Federal insurera a.suaption of the clai. aust be established. 

Fourth, the depart.ant pays the~tal 01a1. arter adjudication 
))eoause the )Paderal .governaent doe. not .s.ua. juriscIiction. 
Aasuaing the lIOrat acenarl0 ·that the olaiaaDt 'wl11 race iva 
lifettae benefits ~t wl11cost·the .tate as .ucb •• $200,000 for 
each clamant, this includes payaant .rtoll· the Su'ppl_ental Pund. 
'!hererore, the 98 aB claba -riled rroa 1979 through 19.86 would 
have cOst the .tate approxtaately·'20,000,OOO or .,OOO,~OO 
annually for -40 1.5H elaiJul. . 

On tbeother Jlandl ~f the UK claiJu are .iallar to the 
previQusly -accap~ clas.- ·wer. the .tat •. paiel t .. porary and 
.partial banefitathe • ..,.rage COatvould aecrease ~o 170.000 ror 
... chclat..ant with. _~ta1 aQat of '7,-000,000 toaat. or 
12,800.,000 ,tmnuillly ~or t:he .. 0 lMI cla1u. . 

trany ractor, .. y. contribute 'to the u,Pwam trend in -the aaba.toa 
claill '~illftgsbut aro worth :ftot1ng are: greater :public awarane.a 
of ·th. ~s".e.an4 the tv.ragelength of .4: .... ,(to ··yeara in acae 
·ca ••• ) before tile ·41a .. a. 1- ·aanlfe.tea. 
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Should banefits be paid to the claimant prior to determination ot 
liability the Departaent would probably adopt a special approach 
to ensure prompt adjudication, payment of benefits, and recovery 
of aonies paid fro. the reaponsible insurer. 

3. usma.o~' HI DIPIlt'I.'KBlI'1' DlPLmmftS a l»ROQIW( 1'0 
CODJDlSA!'1 CLUKUTS ~lt U OCCUPA'IODL .asBISTOS ULa'lID 
DISABILITY .axOR to DITlRKIKl!'IOB or IKPLOYIR LIABILI~Y WHA' 
au IfHI J.lO'lBlI'1'IAL I'tnfDI.G 8OURCBS. 

In order to deteraine the appropriate funding source the quest.ion 
to be answered ia who should pay for the benefit costs accured 
prior to determination of employer liability? Should the aonies 
be generated by the public, state fund eapl07ers, self-insured 
employers, and the employees? T.nis report lists four potential 
funding sources, advantages, di.ad~~taqes, and requirements for 
i1lPl .. enta~ion of each type of fund • 

. A. The stat. lund. !'he sttlte fund is aade up of several 
funds. The funds that woul6 be affected to aake benefit 
payment when there 1s a jurisdictional problem are the 
accident fund, the medical aid fund, aDd the supplemental 
pension fund • 

. ' ~e accident tund consists of payments from state fund 
employers. Self-Insurers do not contribute to this fund. 

The •• dical aid fund consists of payments from the state 
fund employers and employees. 

The.uppl_ental pension fund col}.8istli of contribution. from 
the .tat. rund. _ployer and _ployeea; the .elf-insured 
eJlployer and eJl.Ployee. 

Advantage : 
-Us. of the state ·fUnd allovs the 'Departaent ~o 
:handle the .sbestoa elaia .. anyotber .tate .rund 
·clam. "0 'procedl1ralc:hange would be nec •• aary. . 

Disadvantage: 
~e burden of ~dinq. ·'the beDefi~ 'payments ralls 
on the st.ate tund maployer mccept to the extent 
that ·both .tate rund and.e1f-insurers contribute 
to the ·.upplaental ,panaloD -rand. . 

Xapl.egntat1on: . . 
'~Xf .. option & 1a chosen the DIlpartaent would 

ecbdnlater all benefit. in potential .elf-%nsurer 
'c1a1u 'U,p 1:0 til. point IJroper jurisdiction baa 
a.en •• tabllsbed. 



B. Supplemental Pension Fund. The aupplemental penaion 
fund 1. a cash flow fund. Monies 1n this fund co •• fro. 
both the atat. and •• If-insur.r employers and .. ploy •••• 

A<2vMtaqe: 
- The cost i. spread between employers and 

employees based on contributions per worker 
hour. . 

- No apecial assessment of .elf-insured necessary. 
- Xechanics of administration currently 1n effect. 

Disadvantaqe: 
- Tho 8uppl.mental pension funds have been limited 

to cost of living increases. 
- Risk is spread equally among all employers which 

affects those e.ployers Who have not contributed 
to the asbestos problem. 

Implementation: 
- If option B i. chosen the following statutes 

would have to be amended, ROW 51.44.033 and ROW 
51.32.073. Tbe amen~ent would allow 
payment of benefits from the supplemental 
pension fund for asbestos related disease claims 
pri~r to determination of employer liability. 

c. §econd Injury Fund. Tbe second injury fund can be 
broken down into two segments: state Fund and 
Self-Insurer Fund. When a state fund pension qualifies 
for second injury fund relief, dollars are transferred 
from the accident fund and labeled as .econd injury 
fund relief. The dollars are then placed in the pension 
reserve fund to quarantee ~uture clai. liability. 

The ilelf-insurer •• gment o~ the aecondlnjury rund bas 
a cash re •• rv. Wbidhaupporta .elf-insured clatas that 
qualify for .econd injury fund -relief. D.e cash 1s 
actually aoved from the second injury ~und to the 
pension reserve fUnd to support clata liability. 

Tbefund provides -benefita ror -the preferred worker and 
jOb .odlflcation progr.... ~lsrundis(1e.lgned to 
-encourage _'ployera to hire or retain ,previoUsly 
-disabled workers by lia~tlng tile 1BIp1oyer' a 1 iabi 1 ity 
in the event an .-ploye. suffers a .. ub.equent 
.. ployaent relatea injury. 



Advantag.: ' 
- utilization of the •• cond injury fund affecta 
both .elf 1nsured and .tate tund employers. 

Disadyantage; 
- Self-Insurer. use of Seoond Injury Fund is 

proportionally hi9her than the state fund. 

implementation: ' 
--If option C 1. cho.en a special ass.s •• ent on 
-----the S.l-f-;[n.urera-____ ay--be---DeCes ... ry---~o- -eft.ur.--

.;ual support. froll the Self- In.urers and the 
stat .. Pund. 

D. apeoial lund. ~e creation of a special fund requires 
the .atabli.hlIent of a new fund. ~e special fund 
would be set up specifically to pay benefits for claims 
when the jurisdiction issue arises because employer 
liability is undetermined. 

Adyantage: . 
- Creation of·this fund would allow segregation 

of special fund aonies fro. other state funds. 

DisadYantage : 
- T.becbarge is inequitable unless it is prorated 

by expo.ure. 

Implementation; 
- If option D i. chosen a draw 'fro. the 

Supplemental pension' tund could be ~de for the 
·initial ~pital outlay. Howev.r, to accompli.h 
~. the language of RCW 51.32.073 and RCW 
51 •• 4.033 .ust be amended. ,Ad4itiona~ ~unds 
could. be ·g.n.rat.d );)y the lltata accident' ·fund 
·.baaed on .asbestos co.t 'experienc:e and through a 
_Pecial •• s •••• ant for the 8.lf-:buIurer •• 

California has created an asbestoa ~und t~ .guarant.e.prOllpt 
paY1lent of ben.fit~ to cla1a~ta. -fte t~ are .pproprlated 
frOJl c.llfornia t. uninsuraa~. ft.e costa are Dot .pass.d to 
the industry as ,. whol.. 'lb •• sbe.to. juriJIcUctlonal problu 1. 
consld.red in california t.o be •• Ocial .ratber.-than an industrial 
issu •• 

I'he, .ugg •• ted language ~or .~. ere~tlon of •. Sp.clal 'Pund 
follows: ' •• w ,action , . . . , 

't~ •• ;!;Ri.~.~\t~:_~:lfI,ti~:::;~~'·,·' 
e stat. 'l'reasurar, a tund t:o be known ~ 
. signate4 as • ·spacial hDI1-1 ~-ft. «tirector 
. all 1»8 :the abini.trator t:baraDf. 8a14 runcl 



-8-

ahall be us.d for the aol. purpose of aaking 
payment. for clai.. where a juri.dictional 
quastion .ri •••. Benefits ahall b. paid on the 
industrial condition until auCh tta. a. the 
insur.r i. identified and benefit. are initiated ' .. 
by the liable party. .ei1lbunaent ahall be aad.\ 
l_ediately fro. the state Fund, Self-Insurer, otf' 
Pederal program upon deteraination of ::; 
jurisdiction. 1'11e benefit. ahall be provided up~~ 
establishaent that the condition is occupational;" 

------.lirrnatura-aril!---uere h~. tieerf~1t;lT-5'l-axpo.ure "an~ ,-
ahll1WCtinue until auch t1ae a. the . '!ill' > • .' <;t)~;ill§.l\i,' lIw . .'1 ~'ai.i;j~'. ~_~ . J~lWIIiI~,,·""~i!n!t."lt~iI\._i!{W';;lt,·~1~';N~,*9},§!.:1'Il>f .. ~i} 

..A ',s. ~.!.~ •• "g:~ .'. 'WJA~~~~,","t';"I·.r~Wff~~~~,l.r::~·r~t,~J,'·'" . ~, .... ~~. 

4. SHOULD I'D 1)BPD'l'HDft' PAY BBBBI'I'1'8 U~IVBLY ,1'0 IBCLUDB 
aLL Cx..IKS BOT a.DJ1JDlCAHD OR SHOULD aDUII. 81 PAID 
PR08PBCTIVBLY raox PA88AGB 01' ~ LBGI8LalIOB. 

If claims not'adjudicated ar~ to'be paid benefita it 1s probable 
that the Department will ultimately' accept 50 of the 111 claims 
that were not adjudicated at the ti •• ,of this report. ~e cost 
would be approxfaately $3,500,000. If the d~rtaent only paid 
claims prospectively the coat would be baaed ~n ,the prior' 
projections noted above. 

5. WKBDBR.,.. DBPDTDft CD DCBIVB UIIIBtrUDD'l' .oR 
8"'1'1"8 PAID !rO DB CaIDft RIOR 1'0 DftDXID..,IOB 01' 
.nJaI8I)ICIf'IOB DD lflii CLUJ( 8UB8BQUBftLY .ALL8 UJlDBR 'RB 
z.oJiG8BOD un DUOJl WODD8 a.C'1'. . 

Prior to .1984, the .Departaent had the ability to receive 
rebbur ... ent ~or any ))en.fit.paid to the cdabant prior to 
deteraination of .-player 1iabillt:y .ben t:he jurisdiction 
subsequently waia 4etendna4 ~ be L&B coVerage. l:n ~984, the 
Longahor. and Barbo;r .orkerll AQt vaa ... n4edwhicb Iblite4 the 
Departllent·. ability to'be nblburaed ~orbaDetita paid prior to 
detera1nation of jurisdiction. ' 

I'he Longshore and Harbor 1rorkera_endJIent atat.a:' 

s.(e) ·.otvithatan4ing ,any 'other ,provision of law, any 
-_ount. pa,id j:o an eap1oy.e "«or 't:ba __ tJijury" 
·disability, or 4aatb ror Which benefits are olallled 
unaeX' thia Act pzr.~aDt -1:0 ~y ,other workers ' 
'coapensatlon 1.a. or .•• ction 20 .... tlball be credited 
-.gainst any liability hpo.ed byt::his Act. 

_plicatioD of •• ct.ion -3(e) a:liova • Cre4i~ ~or '1:be :LoDg$hore and 
Barbor Worker'. 'lDaurance -carrier ~or :benefita paid to the 
maploy.e _ tile t)apartaent prior t:o a.t.rai_tlOD of liability 
-under the Lon5fahora ana. 'Bubor Workera Act. ' . 
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'!'he iasue rai.ed by the .... na.nt to the 1*H Act affect. the 
Department. ability for reiabur ... ent if benefit. are paid by the 
Department prior to deteraination of -.ployer liability. The 
courts have held that the state. and the federal 90vernment bave 
concurrent jurisdiction in the.e ca.8 •• 

The Department is involved .. a an intervenor 1n the case of In Be 
Arthur Jlcpouqal. In McDougal, a clll.iJl for benefits vas filed 
vith the state FUnd. Under the. atate law the cl.almant is paid 
benerita if it is established that the condition ia occupational 

. ---1tr---nature--and--it-----i~'*__apparent-tm.a-t--Longahor.·-··and--Ba-r-bor---·· --.-. --
Workers coverage i8 applioable. In McDougal, the atate fund 
began aaking benefit payaenta after he filed with the Department. 

However, McDougal alao filed a claim under the Longsbore and 
-- Harbor Workers Act. The employer, B.P. Paup, protested the _L&H 

claim. Once the Department vas informed of the ~H olai. 
benefits were disoontinued to McDougal. The Departaent then .ade 
ademand for reimbursement fro. the employers L&H carrier but was 
denied reimbursement. 

The case was heard before a Federal Administrative Law Judge. 
The issue was wbether McDougal should he a1lowed benefits under 
the UH Act. The Administrative Law Judge found in the 
Departments favor by granting benefits under L&H and ruled that 
the Department vas due reiabursement ~or disability benefits 
paid. However, .edioal benefita paid were Dot cp:anted to the 
claimant under the L.H Aot. 

The Department and the claimant appealed the ruling on aedical 
benefits. ~e employer ia contending that according to Section 
3 (e) of the Longshore and Barbor Workers Act that they should 
receive a credit rorthe benefits paid by the Departaent prior to 
determination of employer liability. 

~e )lcDouaal case, is currently before the Pederal Benefits 
aevi.w "Board. Should . the .-ployer prevail the case vill probably 
))e appaa1ed to the .9th. Circuit-COurt ·of Appeals. l'he last 
avenue of appeal ia'the u.s. SU'prae court. 

Beside aeeking reco~ent ~rQa the Federal 90v.~ent, the 
DepartJlent could ·attea,Pt to collect -directly _~roa the claiJIant 
·once they bag in rac:eivlng ,payaentaunder the ·Longahore and ·Harbor 
workera Act. BoweVer, purBuit·o·f this •• thad ror ralBurseaent 
ectually penallze. ·the claiaant. 

Under Uia .ethad Dr rebibur ... ent the clai1lant r.e~ive. only 
half of the .onies . owing • 'ft.~ng.bor.and Bai'bor.:Worlter ~rrier 
pays the difference betw.en the .tate· en4t:he :t .. aeral -banefit 
schedUle. Xf the clabant reblburaad~e Oeparblent ·forbanefits 
I*l4 4uring the period Whara juri.lidlotion va. an ;isaue tile 
'.cl.bant would recelve -onl.y:ba1f of tileachedul.ad ))enefit. 
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, • XI X!' co.! arDC'l'tVB 1'0. I'D .'lAD !'O mm •• nID am 
LOBGllIOU DJ) DltBO. WOJtDU AC'l'. 

Historically, the Washington State Insurance fUnd has not 
underwritten the Pederal Longshore and Barbor Workers Act. ~he 
coverage i. obtai~ed through private carriers. T.be issue has 
been raised with the Departaent a. to the possibility of the 
state underwriting Longshore and Harbor Workers coverage because 

. an LIcK oarrier in the .tate is going out of business. The 
... -I>epa~Ht-··-k·-.t-\ldy-ln~e- -issue-.-···· ........... - ... _. . .. -.. ' --.--.. - ._-_. 

california, Oregon, and Ohio were contacted regar4ing the 
underwriting of the Federal Longshore and Harbor Workers Act. 
Inquiry was aade aa to a4ainistration of the Act, current Federal 
rates, and the affect of. unde~itlng the LUI act on the .tate 
fund. 

One advantage of the state underwriting both the state and L&H 
coverage i. that a. a insurance carrier the Department aay be 
able to recoup· payment. a. the UK carrier. However,' at the 
present ttae there is no aechanism in place with the federal 
90vermaent to guarantee reimbursement to the .tate. 

A aajor disadvantage to underwriting LlcHcoverage is that 
reimburaement or a oredit would only apply ¥.ben the employer has 
dual coverage with the .tate for both state rund and :LIcK 
ooverage. ''!'he atat. would be only one of the UK carriers within 
the .tate. Beveral other disadvantage. noted in underwriting L&H 
ooverage are liated below. 

Mdi,tional 8xpensea are incurred for acbliniatration, p,roce •• ing 
'the ·cl.lu, preabra costa, and t:he initial' cash outlay. Sanefi ts 
paid uncler the Pederal Longshore and Barbor Workers .Act are 
.approxmatel.y twice 1:hat of the .tate.. Uao, special procedures 
vl1l Deed to !)e !apl_ented to ·bandle the processing and . 
. ;adainistration of tile clat.&. 

Personnel at be trained to .proc.s. l'e4eral La clailla. 
"l'Urtberaore, tI,le Pr-.1UJ1 costs 1:0 the ..,l~era :1. extremely 
~iv.. ae ratu range erQll • 1011 of 810,$100 of .payroll to 
".0/.100 of payroll. :Uncler .4ual coverage t:he -.ployer pya 
:Frwu.a ~or two pol leI •• whioh .CIIn ~te confusion :a. ~ 
preal_ .JNlyaeDtII. 1:t .... Doted ttiatllD4ervrltlng .LUI "coverage 
lVl11.bct'ea.e the .tate tlUlUraDoti %UD4 'preabulS ·OVAr til. 1on; 
:nn •.. ·'StOtentially ·t:be .p~spect ·o.f t:be .Deparbent un4erw:rltl .. g 
,.seral -Longshore an4. IlarbOr 1rprkera :Act .coUld be an ~lv. 
pro,po.ltion. . 

Several or the.tat •• ;aurveyect aQgges1:4i4 the .stabll.baent ·of a 
.eparate .hn4 to .egregate -t:he .UrR aoni .. :fr:oa tile .tat. rtmd 
.,nie.. ·ftu co1i14 be ··aC-0091-1t1hact hi .allh!Dgton by 
.. t.abl1ilbJumt Df •• 0lal ~ ••. aantione4 In 3D, page 1. 
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SURVEY OF SEVERAL S'l'ATBS ltEGAJU)IHG OCCUPATIONAL 
ASBBSTOS ltELA'l'ED DISEASB 

WASHINGTON 

-rn---w!:Shtnqt.-on,---.-.- -aoon--as- -a---cl-a-i-m-ts---marked--oecupational -d±S-e-as-e----
it is sent to be investigated, based upon the assumption -that 
multiple employers will be involved. If indeed multiple 
employers are found then the claim is sent to the Ratings Dept. 
to determine the percentage of payment due from each employer 
involved. However, if the last employer falls under the 
Longshore and Harbor Workers Act, then the claim is automatically 
rejected by the Department. 

There is no specific policy for processing asbestos claims. The 
asbestos claims are treated like all other Occupational Disease 
claims. 

In occupational Disease claims, the time period for filing begins 
when the claimant is advised bya physician, in writing, that his 
condition is occupational in nature. The claimant then has two 
years in which to file a claim. Liability is based on last -
injurious exposure (note: u.s. court of Appeals 9th district in 
the case of 'l'odd Shipyards V. Gerald L. Black(1983) , ruled that 
under the Longshore and Harbor Workers Act, when two employers -
may be responsible for a work related injury or disease, the last 
employer is completely liable). 

CALIFORNIA 

california has created a special fund to deal with asbestos 
claims. It 1s -known as -The california Asbestos Workers Account" 
(fund). This fund handles all asbestos claims regardless of last 
injurious exposure. :'1'he fund was created in an effort .to 
fulfill the states declared policy of providing qualified 
asbestos victims (claimants) with yorkers compensation, promptly 
and without delay due to litigation in determining the 
responsible employer. 

The fund is a section of the uninsured employers fund in the 
state treasury. The uninsured employers fund is a fund 
-continuously appropriated. -

The fund is 'administered by the -director of Industrial Relatic;ms 
(note: the state compensation insurance fund 1s a division of the 
Dept. of Industrial Relations). It appears that all the funds . 
appropriated for this account are taken ~rom the state General 
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Fundi and have no tie to the California Compensation Insurance 
Fund. 

Asbestos claimants may qualify for this fund if they are unable 
to locate the responsible employer (or insurance carrier), or if 
the claimant has filed with the employer (or its workers 
Compensation Insurance Carrier), and the liable party failed or 
denies to pay benefits (note: a claim must be filed within 30 
days after the insurer has rejected the original claim.) 
Once a claim bas been submitted to the Asbestos Workers Fund, the claimant must" demonstrate: .. - .. -...... -.-. -.-.-.-.... --.-.------.-.-. ----- .- .... - -.. . 

A. Asbestosis exists (medical documentation). 

B. Asbestosis developed from employme~t. 

C. The claimant is entitled to compensation as otherwise 
provided. 

D. The claimant must submit to an independent medical 
examination (Unless accurate data exists documenting the 
asbestosis). 

E. The'claimant must file an application before the 
Workers' Compensation Appeals Board to determine the 
responsible employer for payment of compensation, and 
for reimbursement back into the Asbestos Workers' 
Account. 

Once a decision establishing the responsible employer or carrier 
has been a~eed upon (or ruled upon) by the Workers compensation 

. Appeals Board, any further payments to the claimant are ' 
immediately terminated, ,and the 'board (on the bahaltot the 
claimant) will notify, all interested parties, and seek to 
colleot reimbursement for the aaount which has been paid (note: 
California automatically til.. alien on the liable party, and 
expects payment in rull within 30 days of the notice) • 

If it is found that ~e li~l. employer was not insured, the 
Asbestos Workers Account .1. not allowed to take money for 
reimbursement purposes from the Uninsured Bmploy.ra fUnd. This 
prevents the Asbestos workers' Acoount from' drawing from the 
state acoount'wice, aince the original funds for the Asbestos 
Workers' Acoount were appropriated out of the Uninsured Employers 
~d. '. 

If it is determined that the liable employer. is uninsured, all 
future benefits paid will come from the Uninsured "ployers Fund. 
Utilization of the fUnd 40es Dot p~event the claimant ~rom filing 
a third party suit. TheA.bestos Worker's Account is entitled to 
recover any benefits paldrrom any award recovered by the 
claimant, pursuant to civil judgement. 
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Calitorniaaddresses the problem of asbestos as a social issue, 
and not as an industrial one. This tact is evident because they 
collect funds from the General Treasury, instead of attaching the 
costs to industry across the board. 

MICHIGAN 

Michigan does not have a special policy for dealing with asbestos 
claims in which jurisdiction is a concern. The liability always 
falls on the last injurious exposure, and it is up to that 

- _u employer ~onprovia-e--t.he necessary-J:)enefiU ~- ---since Michigan -does 
not go by percentages of exposure or by the number of years 
employed, they allege not to have any jurisdictional problems 
with asbestos Claims. 

Michigan has developed a "Silicosis and Dust Disease Fund." This 
fund is paid into by self insurers and private carriers based on 
an assessment of each firms claias from the previous year. The 
last injurious employer is responsible for paying the asbestosis 
claims. 

However, if the injury date took place before July 1, 1985 then 
the carrier is reimbursed from this fund for any amount paid 
after the first $12,500. If the injury date occurred after July 
1,1985 the carrier is reimbursed for any amount over $25,000 or 
after 104 weeks of benefits have been paid (note: this does not 
include medical expenses, which are the sole responsibility of 
the insurer). 

GEORGIA 

Georgia reported only one asbestos claim in 1985, and only two 
claims in 1986. In other states these fiqures would appear 
extremely low. However, in Georgia, the regulations regarding 
asbestos -compensation are so atrictthat few claimants qualify. 
The general ruling is that in order to-receive benefits in the 
.tate of Georgia for -asbestos, the claim must be ~iled within 
•• ven years of the l.ast injurious exposure. (note: prior to July 
-1, 1987 91aims had to be ~iled within 3 years of the last 
injurious exposure). Considering the ~enqth of time it takes for 
asbestosis to develop, it would seem understandable that few 
claimants receive benefits in Georgia. 
Georqia has developed a policytbat if the state is found liable 
for a claim which has received benefits from the ~ngshore and 
Harbor Workers Act, only the be.nefits Which are greater than that 
1Ihlch has· already been paid i will .be awarded. consiaering the 
~actthat federal benefits are consistently greater than state 
benefits, it is Bafe to assume that Georgia seldom pays for any 
additional -benefits for period. previously covered under the 
Longshore and Harbor Workers Act. 
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Because of the nature otthe asbestos compensation policy in 
Georgia, it would be hard to find a jurisdictional problem if it 
ever existed. However, it a jurisdictional problem does exist it 
seems highly unlikely that the state would provide benefits to a 
claim in question. 

ORlGON 

In Oregon, a person filing for compensation for an occupational 
disease as a result of exposure to asbestos, must do so within 40 

- years of la-at exposure--and witnln-nrn--aays ofdi-sal:ri"1.1ty-or- -- -- --
knowledge of the disability. Generally the court has upheld the 
policy of basing liability on the last injurious exposure. 

If a claimant's last exposure was under the Longshore and Harbor 
Worker's Act, regardless of the percent of the injury which 
occurred from the particular employment, under Oregon law the 
Longshore and Harbor Workers Act would be solely responsible for 
the payment of benefits. The inverse of this situation also 
holds true. 

oregon also states that the claimant need only prove that the 
last injurious exposure "could have" caused the illness, in 
order to receive benefits. This enhances the ability for 
asbestos claimants to collect compensation. Oregon· observes no 
problem concerning jurisdiction because of their cut and dry 
legislative approach to liability. . 

In no way does the fact that a olaim has been rejected by state 
of Oregon, automatically entitle the worker to benefits under the 
Longshore and Harbor Workers Act. (note: The Oregon statute does 
not address what should be done if the clata is rejected under 
Longshore and Harbor Workers.Act). 

Although, it .ppears that Oregon bas solved the jurisdictional 
problems regarding liability for asbestos claims, it must be 
understood that this only solves the policy problem, and not the 
problem of claimants spending years attempting to receive 
benefits. 

HEW YORK 

New York does not note any jurisdictional problem regarding 
asbestos claim adjudication. The state underwrites Longshore and 
Bar~or Workers ooverage, as well as the state's own Workers 
compensation Insurance. 'l'herefore, If a claa is paid out of the 
state ~und and ialater found to be covered under ·the Longshore 
and Harbor Workers Act, a credit is made to L&H coverage and the 
difference is paid to the claimant. 
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If the state underwrites both State Workers Compensation and 
Federal Longshore and Harbor Workers coverage it appears that the 
state should receive a credit tor benefits paid under state 
compensation similar to the credit given to private carriers that 
underwrite L&H coverage. However, at this time it does not 
appear that states who underwrite L&H have recouped the state 
costs. 

New York's Supreme Court has held that the employer in whose 
employment the employee was last exposed to an injurious dust 
hazard shal-l"-be-l-i-abi-e---'for-'-paymen~a--when- di8abil-i-~y-~r eJeat.h -1. 
due to dust diaease. Tbe employment in which the ~ployee was 
last exposed refers to the last employer over whom the state 
compensation board has had jurisdiction (note: a significant 
court case, MoXee V. Armstrong construotion and Services corp.) 

New York has also adopted a speoial fund to help reimburse 
insurers who have paid asbestos benefits. The liable insurer is 
responsible to initially pay all awards of compensation and all 
medioal expenses (note: if death is involved the insurer is also 
responsible for funeral and death benefits.), However, the ' 
insurer is entitled to be reimbursed from the special disability 
fund. The fund reimburses all compensation and medical expenses 
(inoluding funeral and death benefits) subsequent to those paid 
the first 260 weeks. (note: insurer only pays for the first 104 
weeks of expenses if illness due to dust exposure occurred prior 
to July 1, 1947. 

NEW JERSEY 

New Jersey does not have a problem with asbestos claims resulting 
from jurisdictional disputes. The fact that a person was exposed 
at one ttae or another under the Hew Jersey campensation laws is 
the key point ( a claim is not based on last injurious exposure). 
Federal benefits are consistently auch greater than .tat. 
benefits. Therefore, if a claimant qualifies for L&H coverage 
they normally will ,apply for ',benefits under ·the .Longshore and 
Barbor Workers Act. 

FLORIDA . 

Florida does not have a special po1iciregarding asbestos claims. 
Asbestos claims are treated like all other Occupational Diseases. 
Date of injury is based on the date olaimant is informed of the 
oocupationa14iaeaae by a physician.· The liable employer is 
deterained by the last injurious exposure. Xf last exposure was 
covered by the LonqshQreand Harbor Workers Act, Florida drops 
all responsibility for any liability (note: it would appear that 
Florida ia unable to see the'prob1emof asbestos claimants ~ot 
receiving benefits while liability is being determined, because 
the state policy is vague). 
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In the case of Hyatt V. Armstrong Cork Co. (1960) the U.S. 
district court ruled that all laws in effect at the time of 
employment are a part of the contract of employment. 

Therefore, all benefits paid are bound by the laws governing 
benefits at the time of last injurious exposure. This means that 
claimants in Florida are restricted in the a.ount of benefits 
they can receive for injuries which occurred several years ago. 
In this particular case the defendant was liaited to $5000 due to 
the fact that the victim was last exposed to asbestos back in 

--~;---a"l1""d---$5-0o-o----was-the---max±mum--amount-·-ar lowed at that----ti-mEr.- -._._ ... _. 
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DATA MALYSIS 

This report examines aabeatoa claima tiled with the Washington 
state Department of Labor and Industries over a period of eight 
years, beginning in 1979 and ending in 1986. The primary purpose 
in gathering thia data is to obtain an understanding of the 
magnitude and trends associated with the jurisdiction problem of 
asbestos claima. This report will begin with a breakdown of the 
data by year and will conclude with an assimilation of the data 

._'._ (note: Data_..Im.- occupational_~ueaaes irL.general ba .... ~~ell.Jn9.1~ded ... 
for comparison purpoaes). 

PART I. 

DATA BY THE YEAR 

7175 Occupational Disease claims were filed during this year. Of 
that nUmber 828 claims were rejected. Out of the original 7175' 
claims filed: 

57 were asbestos related, representing .79' of all 
occupational Disease claims filed in that year. Of the 57 
asbestos claims filed 26 claims were rejected, this figure 
represents .36' of all occupational Disease claims filed, 
3.14' of all the Occupational Disease claims which were 
rejected, and 45.61' of all the asbesto~ claims filed. 

Of the asbestos claims rejected 4 were on the groUnds that the 
injury. occurred while in the course of employment subject to 
Federal Jurisdiction (Longshore and "arbor Workers Act), Which 
represents 15.38' of 411 the asbestos claims which were rejected, 
or 7.02' of all asbestos claims filed. 'If one looks on the 
broadest scale the 4 rejected claims would represent .06' of all 
occupational Disease claims filed, and .48' of all the 
Occupational Disease claims rejected.' 

In this same year 2 glaims.were rejectedon·the grounds that the 
claimant was a federal employee at the time of , injury and not 
subject to the provisions of the industrial insurance laws. This 
represents 7.9' of all the asbestos claims rejected, and 3.51' of 
all asbestos claima filed. If the federal jurisdiction claims 
rejected are combined with ~e federal .-pl07ee jurisdiction 
·claims rejected (4 fed. jure + 2 fed ... p.- 6) • The total would 
represent 23.08' of all asbestos claims rejected, and 10.534 of 
all asbestos claims filed. 
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5775 occupational Disease claims were filed during this year. 
From that number 608 claims were rejected. out of the original 
5775 claims filed: 

61 claims were asbestos related, representing 1.05\ of all 
occupational Disease claims filed in that year. Of the 61 
asbestos claims filed 36 claims were rejected, this figure 

_ ... ____ ... .represents _~2 ,,_ .. 9.fal,~_. Qcc:upaj:J.o~I!l..~.J~i!~a~~ _~_~aim.~ filed, 
5.92\ of all Occupational Disease claIms which were·· .. 
rejected, and 59.02\ of all the asbestos claims filed. 

Of the asbestos claims rejected 12 were rejected on grounds that 
the injury occurred while in the cour~e of employment subject to 

"Federal Jurisdiction (Longshore and Harbor Workers Act), which 
represents 33.33% of all the asbestos claims which were rejected, 
or 12.67% of all asbestos claims filed. If one looks on the 
broadest scale the 12 rejected claims would represent .21\ of all 
occupational Disease claims filed, and 1.79\ of all the 
occupational Disease claims rejected • 

. In this same year 2 claims were rejected on the grounds that the 
clai.mant was a federal employee at the time of injury and not 
subject to the provisions of the industrial insurance laws. 
This represents 5.56\ of all the asbestos claims rejected, and 
3.28\ of all asbestos claims filed. If the federal jurisdiction 
claims rejected are combined with the federal employee 
jurisdiction claims rejected (12 fed. jure + 2 ·fed. emp .... 14). 
The total would represent 38.89% of all asbestos claims rejected, 
and 22.95% of all asbestos claims filed. 

5572 Occupational Disease claims were filed during this year. 
From that number 706 claas were rejected. OUt of the original 
5572 claims filed: 

62 were asbestos related, representing 1.llt of all 
Occupational Disease claims filed in that year. Of the 62 
asbestos .claims filed 36 claims were rejected, this figure 
represents .65' of all Occupational Disease claims filed, 
5.10' of all the Occupational Disease c1aimswhich Were 
rejected, and 58.06' of all the asbestos claims filed. 

Of the asbestos clai1llS rejected 15 were rejected on qrounds that 
the injury ,occurred while in the course of employment subject to 
Federal Jurisdiction (Longshore and Harbor Workers Act), which 
·represents -41.67t of all the asbestos claims whiqh were rejected, 
or 24.19' of all asbestos claims filed. Xf one looks on the 
broadest scale the 15 ·cIatas would represent .27' of all 
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occupational Disease claims filed, and 2.12\ of all the 
occupational disease claims rejected. 

In this same year 4 claims were rejected on the grounds that the 
claimant was a federal employee at the time of injury and not 
subject to the provisions of the' industrial insurance laws. This 
represents 11.11% of all the asbestos claims rejected, and 6.45\ 
of all asbestos claims filed. If the federal jurisdiction claims 
rejected are combined with the federal employee jurisdiction 
claims rejected(15 fed. jure + 4 fed. emp.- 19). The total would 

.- -----·--represent-52·.7a\of all ·ashes·tes e-la-ims rejeeted; and 30.fi5\- of 
all asbestos claims filed. 

3908 occupational Disease claims were filed during this year. 
From that number 554 claims were rejected. out of the original 
3908 claims filed: 

~8 claims were asbestos related, representing .97\ of all 
occupational Disease claims filed in that year. Of the 38 
asbestos olaims filed 25 claims were rejected, this fiqure 
represents .64% of all Occupational Disease claims filed, 
4~5l% of all occupational Disease claims which were 
rej~cted, and 65.79\ of all the asbestos olaimsfiled. 

Of the asbestos claims rejected 12 were rejected on grounds that 
the injury occurred while in the course of employment subject to 
Federal Jurisdiction (Longshore and Harbor Workers Act), which . 
represents 48.% of all the asbestos claims which were rejected, 
or 31.58% of all asbestos claims filed. If one looks on the 
broadest scale the 12 rejected claims would represent ~31\ of all 
occupational Disease claims filed,and 2.17\ of all the 
occupational Disease claims rejected. . 

In this same year 2 claims were rejected on the grounds that the 
claimant was a federal employee at the time of injury and not 
subject to the provisions of the industrial insurance laws. This 
represents 8.' of all the asbestos claims rejeoted, and 5.26\ of 
all asbestos claims filed. If the Federal Jurisdiotionclaims 
rejected are combined with the federal employee jurisdiction 
claims rejected (12 fed. jure + 2 fed.emp.- 14). The total 
would represent 56.' of all asbestos olaims rejected, and 36.84t 
of all asbestos claims filed. 

1600 Oocupational Disease claias were filed during this year. 
From that number 318 claims were rejected. OUt of the original 
1600 claims filed: 
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99 were asbestos related, representing 6.19% of all 
Occupational Disease claims filed in that year. Of the 99 
asbestos claims filed 45 claims were rejected, this figure 
represents 2.81' of all occupational Disease claims filed, 
14.51' of all the Occupational Disease claims which were 
rejected, and 45.45t of all the asbestos claims filed. 

Of the asbestos claims rejected 21 were rejected on grounds that 
the injury occurred .while in the course of employment subject to 
Federal Jurisdiction (Longshore and Harbor Workers Act), which 
r-eprelifents--o£6.-t)7' of al1:the aiiDestos·cl:aiins -wh-rchwererej ecteCl, 
or 21.21' of all the asbestos claims filed. If one looks on the 
broadest scale the 21 rejected claims would represent 1.31\ of 
all occupational Disease claims filed, and 6.60\ of all the 
occu~ational Disease claims rejected. 

In this same year 1 claim was rejected on the grounds that the 
claimant was a federal employee at the time of injury and not 
subject to the provisions of the industrial insurance laws. This 
represents 2.22' of all the asbestos claims rejected, and 1.01' 
of all asbestos claims filed. If the federal jurisdiction claims 
rejected are combined with the federal employee jurisdiction 
claims rejected (21 fed. jure + 1 fed. emp.- 22). The total 
would represent 48.89' of all asbestos claims rejected, and 
22.22' of all asbestos claims filed. 

2677 oooupational Disease claims were filed during this year. 
From that number 516 claims were rejeoted. out of the original 
2677 olaims filed: 

81 claims were asbestos related, representing 3.03' of all 
oocupational Disease claims filed in that year. Of the 81 
asbestos claims filed 43 claims were rejected, this figure 

~ represents 1.61% of all occupational Disease. claims filed, 
8.33\ of allOocupational Disease claims which were 
rejected, and 53.09' of all the asbestos claims filed. 

·Of the asbestos claims rejected 20 were· rejected on grounds that 
the injury occurred while in the course of employment 'subject to 
Federal Jurisdiction (LongShore .and Harbor Workers Act), which 
represents 46.51' of all the asbestos claims which were rejected, 
or 24.69' of all asbestos olaims fl1ed. If one looks on the 
broadest Bcale the 20 rejected claimS would re»resent .75' of all 
Occupational Disease cla1as riled, -and 3.88' of 811 the 
occupational Disease clataa rejected. 

In this same year 4 claim. were rejected on the grounds that the 
claimant was a federal employee at the time of injury and not 
subject to the provisions of the industrial insu~ance laws. This 
represents 9.30' of .all th.e asbestos claims rejected, and 4.94' 
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of all asbestos claims filed. If the federal employee 
jurisdiction claims rejected are combined with the federal 
employee jurisdiction claims rejected (20 fed. jure + 4 fed. 
emp.- 24). The total would represent 55.81' of all asbestos 
claims. rejected, and 29.63' of all asbestos claims filed. 

. 1136 Occupational Disease claims were filed during this year • 
. --------___ Frmn __ tha.t_ n~ .. r ~43 91,.ims were r.~j.~c~.~~. out of the original 

1136 claims filed: '. 

70 were asbestos related, representing 6.16' of all 
occupational Disease claims filed in that year. Of the 70 
asbestos claims filed 36 claims were rejected, this fiqure 
represents 2.64' of all occupational Disease claims filed, 
12.35' of all the Occupational Disease claims which were 
rejected, and 42.86' of all the asbestos claims filed. 

Of the asbestos claims rejected 6 were rejected on qrounds that 
~he injury occurred while 'in the course of employment subject to' 
Federal Jurisdiction (Longshore and Barbor Workers Act), which 
represents 17' of all the asbestos claims which were rejected, or 
8.57' of all asbestos claims filed. If one looks on the broadest 
scale'the 6 claims would represent .53' of all Occupational 
Disease claims filed, and 2.47' of all the Occupational Disease 
claims rejected. ' 

In this same year 1 claim was rejected on the grounds that the 
claimant was a federal employee at the time ,of injury and not 
subject to the provisions of the industrial insurance laws. This 
represents 3.33' of all the asbestos claims rejected, and 1.43' 
of all aabestos claims filed. If the federal jurisdiction claims 
rejected are combined with the federal employee jurisdiction ' 
claims rejected (6 fed. jur.+ 1 fed. emp.- 7). '~e total would 
represent 23.33' of all asbestos claims rejected, and 10.' of all 
asbestos claims filed. 

413 Occupational Disease claims were filed during this year. 
From that number 123 claims were rejected. out of 'the original 
413 claims filed: ' 

156 claims were asbestos related, representing 37.77' of all 
Occupational Disease claim. riled in that year. 'Of the 156 
asbestos claims filed 36 clabs were rejected, this figure 
represents "8.72' of all Occu'pational :Disease clai1ll8 which 
were rejected, and '23.08' 'of all the-asbestos claims filed. 
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Of the asbestos claims rejected 8 were rejected on ground that 
the injury occurred while in the course of "ployment subject to 
Federal Jurisdiction (Longshore and Harbor Workers Act), which 
represents 22.22' of all the asbestos claims which were rejected, 
or 5.13' of all asbestos claims filed. If one looks on the 
broadest scale the 8 rejected claims would represent 1.84' of all 
occupational Disease claims filed, and 6.~0' of all the 
occupational Disease claims rejected. . 

.- ·.--------l:n--this same y-ear 1. c1.aim WAil r~j.ct~~ .~n_ .the .q~~~~s ~at t~e __ 
claimant was a federal employee at the time of injury and not 
subject to the provisions of the industrial insurance laws. This 
represents 2.78' of all the asbestos claims rejected, and .64' of 
all asbestos claims tiled. If the federal jurisdiction claims 
rejected are combined with the federal employee jurisdiction 
claims rejected (8 fed. jure + 1 fed. emp.- 9). The total would 
represent 2~.' of all asbestos claims filed. 

PART II.· 

ASSIKILATION OF DATA BY YEAR 

Analysis of eight ot th~ years (1979 through 1986) displayed 
definite trends and fluctuations in asbestos claims. 

1. The percentage of .asbestos claims rejected fluctuates 
at_approximately 50t (note: the rejection rate 
in 1986 is much lower due to the complexity of asbestos 
claims that may require more than one year to 
adj~dicate the claim). -Thereforel one assumption based 
on the data -1s that a comparable percent of the 1986 
claims will be rejected once adjudicated. 

2. Due to the complexity of asbestos ·clal.8, many are 
still undetermined as to whether or not -they should 
be compensated under the stlatels "orkers co_pensation. 
?!bese are the cases noted as not yet' ·adjudicated. ?!be 
aore recent the year, the vreater the number of cla1ms 
not yet adjudicated. :Therefore, it is aore difficult 
to accurately predict trends in the reoent years data. 

3. 'The percentage of asbestos ~lai. rejects resulting from 
jurisdictional question has risen over .the past several 
year. 4espite fluctuations in the ~er of asbestos 
claims filed (note: the past. two years have aeen a 
considerable drop in ·the number of jurisdictional 
problems, however there are still uny ·open claims in 
1985-1986, Which accounts for the lower percentages). 
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4. A total of 28,256 occupational disease claims were 
filed from 1979 to 1986. Of that number 3,896 claims 
were rejected. During this same time span 640 of the 
occupational disease claims were filed on grounds of 
asbestos exposure. 283 of the asbestos claims were 
rejected. 

5. Out of all the occupational disease claims filed from 
1979 to 1986, 2.27% were asbestos related. 

EiH' -The asbestos ela-i-ms re-j-eGted tr-om- ·1-979 to 1986 
represents: 

1.00t of all occupational disease claims filed 
7.26% of all occupational disease claims rejected. 
44.22% of all asbestos claims filed 

7. From 1979 to 1986, 115 asbestos claims were rejected on 
the grounds that the injury occurred while in the 
course of employment subject to Federal Jurisdiction 
(Longshore and Harbor Workers Act, or Federal 
Employees), and thus represents 40.64% of all the 
asbestos claims rejected during that time period, or 
17.97% of all asbestos claims filed. On a broad scale 
the 115 claims represents .41% of all the occupational 
disease claims filed during that time span, and 2.95% 
of all the occupational disease claims rejected. 
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SELF INSURERS DATA 

This information is provided in an attempt to present the number 
of self insurer claims which filed occupational disease resulting 
from asbestos, and the outcome over the last the eight years: 

1213 Occupational Disease claims were filed under self insured 
during' this year. Of that number 70 were rejected. Out of the 

----original 1213 ela:imsfile'd 5 Vere' 'ii'sbestos' related, the 5 claims 
were categorized as follows: 

1 claim was compensable; 
3 claims paid medical only; 
1 claim was rejected~, 

1980 

980 occupational Disease claims we~e filed under self insured 
during this year.' Of that number 64'were rejected. out of the 
original 980 claims filed 7 were asbestos related, the 7 claims 
were categorized AS follows: 

2 claims were compensable; 
4 claims paid medical only; 
1 claim was rejected. 

1126 occupational Disease claims were filed under self insured 
during this year. Of that number 100 were rejected. out of the 
original 1126 claims filed 7 were asbestos related, the 7 claims 
were categorized as follows: 

1 claim was compensable; 
3 claims paid,medical only; 
1 claia was fatal; 
2 claims were rejected. 

534 occupational Disease claims were filed under self insured 
during this year. Of that number, 106 were rejected. OUt of the 
~riqinal 534 claims filed 8 were asbestos related, the 8 claims 
'were categorized as follows: 

1 claim was compensable; , 
6 claims paid medical only; 
1 claim was rejected. 
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482 Occupational Disease claims were filed under self insured 
during this year. of that number 73 were rejected. Out of the 
oriqinal 482 claims filed 4 were asbestos related, the 4 claims 
were categorized as folloWS: 

1 claim was compensable; 
1 claim paid medical only; 
~ ~l~ims w.r~ rejected. 

llll 

836 Occupational Disease claims were filed under self insured 
during this year. Of that number 151 were rejected. Out of the 
original 836 claims filed 7 were asbestos related, the 7 claims 
were categorized as follows: 

2 claims were compensable; 
2 claims paid medical only; 
3 claims were rejected. 

352 occupational Disease claims were filed under self insured 
during this year. Of that number 67 were reje~ted. Out of the 
original 352 claims filed 5 were asbestos related, the 5 claims 
were categorized as follows: 

1 claim was compensable; 
1 claim paid medical only; 
3 claims were rejected. 

1986 

44 Occupational Disease claims were filed under self insured 
during this year. Of that number 10 were rejected. out of the 
original 44 claims filed 12 were asbestos related, the 12 claims 
were categorized as follows: 

2 claims were compensable; 
3 claims paid medical only; 
5 claims were rejected; 
1. claim was fatal; 
1. claim is -unknown. 
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Washington Policy Regarding 
Adjudication of Asbestos Claims 

currently, Washington does not have a policy that specifically 
addresses the adjudication of asbestos claims. Adjudication of 
the asbestos claim is treated like any occupational disease. 

If a claim is marked occupational disease when it is received by 
the department, an investigation of the claim occurs to 
determine the liable employers (if there are more than one 

---.. -.--.---emp-l-oyerl. If theol-aimant had -multi-ple employers- the claim is. 
sent to the Ratings Department to determine the percentage of 
oompensation due from each employer involved. However, if the 
last injurious exposure occurs under the Longshore and Harbor 
Workers Act, or under a self insured employer, then the claim is 
automatically rejected. 

The following pages state the Department's policy for 
adjudication of occupational disease claims. 
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An "occupational disease" is defined in the law· under RCW 
n.OI.·llfO which states: 

"'Occupational dIsease' means such disease or Infection as arIses 
naturally and proximately out of employment under the mana

. ·tor.y. or.-electiw .. adoption provisions of this title." 

Historically. the law made no provision for occupational dis
eases when It was lnitially enacted In 1911. The Act was 
amended in 1937 to permit coveraae of specifically enumerated 
diseases. 8ecause of apparent inequities in treating unqueStion
ed work-attributable diseases which were not listed in the law. 
the coverqe was extended in 1941 by adoption of the current 
definition. Slight modification to the definition was made in 
1957 when coverage was extended from employment In "extra
hazardous" w~rk to all employment c~vered under the Act 
includine so-c:a11ed elective adoDtlon. 

AccorCllna to the detanltlon 01 an occupatiOnal disease, the 
condition or disease must "arIse naturallY' and proximately" out 
of employment. The Inlttal test to be applied is whether the 
disease complained of is proximately caused by the employment 
activities of a worker. A "proximate cause" has been descrlbed 
by the court in the following mannen 

.' •••• the cause must be proximate in the sense that .there 
existed no lntervenina independent and sufficient cause 
for the disease, so that the disease would not be con
tracted but for the condltlon existin& in the employment. 
No disease can.be he1dnot to be occupational disease ••• 
where it has been proved that ~e conditions ·of the 
employment In which the . claimant was employed 
naturally and proximately produced the dlsease,and but 
for the exposure to suchconditlons, the disease would not 
have been contracted." . 

It is &!so necessary that "objective Circumstances· .be present to 
·establish whether the proximate cause test has been satisfied. 
This means that the conditions of work alleged to have resulted 
in the disease must be observable or measurable in some 
manner and not .subjective in the sense that they are only 
oerceived bv the worker alone. . 



PECULIAR TO 
OCCUPATION 

26-8 

A ~cond test applied to claims bwoJving a contention of a 
conditIon being an "occupational disease" is in the determin
ation of whether the disease ls one which is somt-how inherent, 
or peculiar, to the worker's occupation, and exposes workers in 
that profession to certain hazards that are not experienced by 
all workers or the general public. 'Thls would mean, for 
example, that an office worker who comes down wIth. flu virus 

. would not have .lUstained.anoccupationaJdlsease as-the virus is 
common to the general population, however. • nurse who 
provides "hand$-Oll" care to patients In a tuberculosis ward of a 
hospital who contracts that disease would have a valid claim if 
no other known exposures were established. 

Exceptions to thls rule w111 exist as, for example, in the case of 
an office worker who develops a lung condition from exposure 
to noxious fumes from an accident outside of the office from 
some type of hazardous material. Many close cases of this 
nature can be determined In the ,Drevious' section. 
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A.n important aspect of determining the validity of a claim for 
occupational disease 1s In establishing whether there is medical 
opinion either supportin& or contesting the question of a causal 
connection between the conditions of work and the disabling 
disease. It 1s not sufficient that a physician present an opinion 
that the acddent or injury might have, may have, could have or 
possibly dld Tesutt--in--a--su1>sequ~nlphysicll--condition; --In other 
woras. the poulblllty of • connection is not enough and the 
physIcian'S opinion must be based on probable or "more probable 
than not" connections rather than fall within the realm of 
speculation. 

Incases where the rIsk of exposure to a particular disease is 
substantially greater within a worker's particular occupation. 
than to the public or employment in general, it is not necessary 
to document 8 definIte isolated incident of exposure to 
estabUsh 8 causal relationship between the worker's occupation 
and his or her condition. if a reasonable person could conclude 
that the disease or infection more probably than not was caused 
by exposure on the job. For example, in Sacred Heart Hospital 
v. Carrado, a nurse whose job involved the worker with blood 
samples contracted hepatitis. Even though none of the samples 
she worked with were from patients known to have hepatitis or 
be carriers, the court ruled that a reasonable person could 
conclude that she contracted the disease on the job. as no off 
the job exposure was known, and the high risk of contracting 
hepatitis within her occupation had been established by medical 
testimony. 

The date of Injury for an occu~tlonal Glsease ClaIm, WhIch 
establishes the rate of compensation, is the date of the last 
exposure to the injurious substance(s) or hazard of disease 
which ultimately gives rise to the claim for compensation. 

The beginning date of compensation or medical benefits is that 
date wherein the occupational disease reached a point of 
progreSSion wh~re it resulted in a disabling condition for which 
compensation benefits would otherwise be payable. 
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In most cases where a claim has been filed for coverage of an 
occupation&) disease there wlll be insufficient factua.! or medi
cal information available at the time of filing to make a final 
determination regarding claim validity. In general, field in
vestigation becomes a necessity ~nder these circumstances to 
fill in the ,aps in the history of exposure provided by the 
~r:-<as--w.eJl as work hlstory-wh-ere-more-tnanoneeinployer 
15 lnvolved), definitely establishing the diagnosis' of the 
condition for which compensation Is sought and in securing the 
current and put treatment records related to the disease as 
well as clarification of the basIs for the attending or consulting 

. physician's opinion .regarding causal relationship to the work 
duties or exposure. 

In the event. of inadequate veri1icatjon of a diagnosis, disputed 
medical opinion on a probable causal connection, opinion based 
soleJy on Subjective considerations or other deficiencies from a 
medical standpoint, independent medical examination and test
ing should be requested wIth a spedallst in the field with the 
assignment questions specifically addressing the issues raised by 
the. case being handled and ,ranting authority for the medical 
examiner to perform the diagnostic tests necessary to reach a 
well-founded opinion. Authorization may also be extended to 
the attending physician for the performance of such diagnostic 
tests where the results are necessary to adjudication of the 

. claim. Where such authorIzation is granted prior to claim 
alJowance or rejection, the Online terminals should be so 
notified under "REMARKS" and a memo sent to the ClailfiS 
Mimager requesting that the authorizatjonbe entered in the 
MIPS system so that the bills for these services are not rejected 
by the Medical Aid Adjusters. 

._ .. ' __ - __ . ___ 0._-- .. . 
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Th~ responsibUity for determination of claim validity on claims 
filed for (1) hearing 10M, (2) chronic pulmonary diseases (blac:k 
lung, silicosis, asbestosis, and cancer), and (3) any claim with 
multiple atPloyers is assigned to the Disablllty Adjudicator. 

The Claims Manager must identify these claims as they are 
delivered to the Unit with the daily n~w tj_r:'!~ J()S~ r~~ ori.&in.aJ 
--a-eporf of AcclClentihourtJ-l:ie liailCl carried to the appropriate 
DisabilltyAdjudicator. If time loss is indicated, the DIsability 
Adjudicator will provIde the Claims Manager whh a copy of the 
Accident Report and instructions to review time loss 
eliglbili ty. 

When a claim is returned to, the Disability Adjudicator after 
investigation and/or special examination, ",mere more than one 
employer 15 involved, it is routed to Dtployer Services: Attn: 
~iting requesting the appropriate risk classification 
be aSSigned. The claim 15 also referred to the Industrial 
Insurance rates adjuster to determine and list the potentially 
chargeable employers. The Underwriter's response shalJ be 
returned to the Disability Adjudicator. A copy of the list of 
employers aSSigned to the- claim will be sent for filming as a 
"TOP ROW" document. 

If the claim is allowed, any subsequent disability benefits which 
are payable must be accompanIed by an order of payment which 
lists each of the employers assigned to the claim. As the LnITIS 
system is capable of storing .only one employer per claim, it is 
nece5:sary to have a manual order of payment typed in the Unit. 

No employer will face potential charges if less than ten percent 
of the total hazardous exposure period occurred during work 
wIth that particular firm. Therefore, the employers listed by 
the rates adjuster as being responsible for ten percent or more 
of the claim charges must -receive notice of allowance, 
rejection, and any ti~ Joss payment made following claim 
allowance,and notice of claim closure. If no employer ·faces 
such charges, an automated order may be used for any of these 
claim actions. An automated order may also be used if they are 
returned to the unit for hand entry of the employer(s). 

Time loss compensation payments made prior to the determi- . 
nation of allowance are made on a provisional basis on inter
locutoryorders. ·When JIillltiplee-:ployers are assigned to a 
claim, no employer listIng will show on the interlocutory order 
of payment. ,Until the Disability Adjudicator's determInation on 
allowance of the claim is made, only interloc:\r.ory orders should 
be issued. Therefore, no manual orders need to be done until 
allowance is made. 
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J) Claims for occvpofionol disease snail be id~fifi~ os such 
by Editors in Claims Index during the first PC1.U. Where a 
claim has been identified as having ~ filed to cover CI'\ 
occvpo1ionol disease (e.g., pulmonary conditions, condi
tions resulting from lor.g periods of exposure), the Editor 
will make CI'\ entry of 500,000-00-5 for the firm number 
and 80-2 for the class. Such claims will proceed through 
the normal process until the point where assignment of 
firm cn:f class numbers would normally be mode in Audit, 
at-whish lime-·they -wUl·-he--.rted for de#very to the . 
Units. These Ac:c:ident Reports will be delivered directly 
to the Claims Examiner. 

2) Initial work-up, investigation end determination of claim 
validity will ~ performed by Disability Adjudicators on 
claims for chronic pulmonary disease end those other 
claims which have been assigned a firm number of 
500,000-00-5. Claims Examiners will be responsible for 
identifying the new claims which would fall into this 
category end hcrtd-delivering them to the Disability Ad
judicator. 

3) If the Adjudicator de1ermines that a single emplayer is 
involved in the alleged exposure and a 500,000-00-5 firm 
number is shawn on the Accident Report, a memo should 
be serit ·to AUDIT: A TIN. UNDERWRITING SECTION: 
with a copy of the Accident Report requesting the firm's 
account number end. the proper class be ass;~d in the 
case. The claim should then be investigated to the extent 
necessary to establish claim validity en:! will subseqvently 
be hatdled as cny other disability claim. 

4) .If no single employer is' 'identified or there is potential 
involvement of more than one employer, -investigation 
into claim validityahall be requested to include securing 
as complete a past work record as possible Where injurjous 
exposure is contended, also to include verification with 
each employer still in business and otherwise avaiiabJefor 
contoet. -The employment record should be complete to 
within four months of the time the claim was filed. 

Special medical examination where necessary to secure 
expert l'T)edicQl opinion regarding issues of diagnosis, cau
aol relationshiP. or ·extentof permanent 'impairment, if 
any, can be request.seancurrently with the investigation 
assignment or subsequent to receipt of the investigation 
report depending upon the circumstcn:es md/or issues 
raised by the claim for compensation. 
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5) The dote of Injury and schedule of benefits to be ~Iied 
sholl be determined by the date of the lost exposure to 
the Injurious IUbstonces or hazard of disease which gives 
rise to the claim for cwnpensation. 

The beginning dote for compensation would be the date at 
which the occupcrtional disease reoc:hed a point of pr~ 
greaien where it resulted in 0 disabling condition for 
which compensation benefits (medical aid, time loss, 

______ . ___ .Pf;~"t .. ~iaLdls.abllity .Of total disabilltyJ can .be 
_._-- ---- paid, howevw. provisional time loss eompensation where 

otherwise payable, shall normally ...,t be paid for any 
period(s) prior to the dote of receipt of the Accident 
Report in the Department. 

" Once the neeusary Investigative information has been 
obtained, to consider claim validity, the following must be 
available: 

7) 

8) 

A) Timely filing: 

B) Diagnosis: 

C) Causal 
Relationship: 

The claim must have been filed 
within one year from the date the 
disease reached a stage of 
development for which it is 
compensable at least in lOrne 
degree c:n:f the worker is given 
notice by a physician that the 
disease is oeeupational in nature 
and causati on. 

A definite diagnosis of the dise<lSe 
for which compensation is claimed. 

The caused relationship between 
the diagnosed condition G"Ki the 
contended exposure through medi
col opinion. 

Claims for oceupationaf concer, silicosiscnd black lung 
are to be referred to the Pension Adjudicators for deter
mination -of claimYCIlidity after the initial work-up has 
been performed by the Adju~ieotor. 

The Adjudicator makes a determination as to whether the 
claim should be allowed or rejected after necessary 
information has been -obtained. At that point, in cases 
where hazardous exposure -is con tended :or shown wi th 
more than one employer, that portion of the investigation 
report dealing with the claimant's -employment history 
should be legibly .copied end routed to "AUDIT - ATTN. 
UNDERWRITING SECTION" advising if the claim is to be 
allowed or rejected and requesting tnat the apprQPriate 
risk classification be assigned and tne claim referred to _ 



the Industrial Insurance Rates Adjuster ("42") 10 o~t~r. 
mine and list the potentially chargeable employers. This 
respons~ shall be returned to the Adjudicator who wi! f 
send Q copy of the list for filming 05 Q IITOP ROW" 
document. Any corrections in the firm numbe~ or riSK 
classification assignment shall be mode by the Under
writing Section. The odjudicator should n01 att~mp1 to 
change the firm number from 500,000 • 

. _______ . ______ . __ No_.empLoyer will fa~ .. RQ.t.enlial charges if less than ten 
percent of the total hazardous exposure period occurred 
during work with that firm. 

9) An Order is entered either rejecting or allowing the c1cim 
which lists all employers who were identified as focing 
potential charges by the Industrial Insurance Rates Ad
juster. Copies of these Orders sholl be mailed to each 
employer $0 listed with all cf:\argeeble employers listed on 
eech employer's copy. 

Provisional time loss compensation benefits being paid 
during the process of determining claim validity do not 
need to list the employers and, if a 500,000-00-5 firm 
number hos been assigned to the cose, no employer listing 
will show on the interlocutory order of payment. 

10) Following claim allowance or rejecfion, all determinative 
Orders (abeyance, time loss compensotion, permanent 
I*Jrtial disability determinations, etc.) issued on claims 
with on assigned firm number of 500,000-00-5 shall re
fleet the employers outlined in Step 8, with copies sent to 
each employer listed. Again, each employer's copy should 
list all chargeable employers. 

Where payments are made, it will be necessary to enter 
"manual" orders, typed within .the Region, which identify 
each employer foeing potential charges. Sufficient copies 
need to be made for mailing to each such employer prior 
to delivery of the "manual" order to the Warrant Desk. 

II) Upon termination of the claim, a copy of the finol order 
{other than Rejection Orders} and the microfiche must be 
routed to the Industrial Insurance Rates Adjuster to pro
rate the claim costs pursuant to WAC rules. 

Existing claims in the ·system far conditions which are due to 
exposure from more than one employer which do not have 
sufficient documentation of the claimant1s work record shall be 
referred for on investigation of the work history prior to the 
time any final Order is issued if the claim was filed on or after
July I, 1978. Where the only information needed is to establish 
the claiment1s work record and· history of exposure on assign
ment to obtain this information should be requested through the 
appropriate Service location. A standard assignment format is 
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located in ttle WORD PROCESSING CENTER (WPC) • CEN
ERAL ORDER section of the manvol. The standard 
assignment can be feqveste-d through ttle Word Processing 
Center by dictating the format for on investigation assignment 
and reqvesting that the "Standard Employment Inve5tigation 
Format" be typed. Any additional information that is desired 
may be added to this format by eontinving with the dictation. 

.... ·A--Itep..by~s'et> ehctl coneerningtne -handling -of oeeupati.onal 
. disease claims is fovnd on the following page. 
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A statutory amendment to address the asbestosis jurisdiction 
issue was considered during the 1987 legislative session. The 
following represents the language considered at that time with 
the exception that we have designated the funding source to be a 
"special fund". 

SHB 1015 - S Comm Amd by committee on Commerce and Labor 
strike everything after the enacting clause and insert the 
following: 

• "HEW SECTION. Sec. 1. A new section is added to chapter 
51.12 RCW amended to read as follows: 

(1) The department shall furnish to any worker or 
beneficiary who may have a claim for benefits under the maritime 
laws of the united states resulting from an asbestos related 
disease, the benefits provided under .this title if, except for 
the existence of such claim under the maritime laws, such worker 
or beneficiary would be entitled to benefits under this title or 
an asbestos-related occupational disease. The benefits will be 
paid from the special fund until such time as the liable employer 
initiates payment to the claimant. 

(2) If the department determines that the benefits paid 
under subsection (1) of this section are actually owed to the 
worker or beneficiary by a self-insurer, the state fund, or. 
federal program such self-insurer, state fund, or federal program 
shall reimburse the ee~a~me~~ special fund for all benefits paid 
and costs incurred. 

(3) If the department determines that the benefits paid 
under subsection (1) of thi.s section are actually owed to the 
worker or beneficiary by an insurer under the maritime laws of 
the United states: 

(a) The department shall pursue the insurer on behalf of the 
. worker or beneficiary to recover from the insurer the benefits 

due the worker or beneficiary and on its own behalf to recover 
the benefits the department had previously paid the worker or 
beneficiary; . 

(b) Por the purpose of pursuing this recovery from the 
insurer, the department shall be subrogated to all of the rights 
of the worker or beneficiary receiving.such compensation; 
. (c) The department shall not puraue the recovery of benefits 
previously paid under subsection (1) of this section from the 
worker or beneficiary except as provided for inBCW 51.12.100; 
and . 

(d) %f-reeevery-ea~~e~-~e-e~~a*fted-fre.-~e-iftB~rerT-~~e 
tleparUeft~-B~a::-aBlle •• -.e1f"'i:ftlll!rerll-fer-a .. pre-ra~a-eeI'l~ri:)'~t!i:el'l 
~rel!.~-~e-.eeeI'l4-il'l~l!rr-f~.~ 

(4) ~e appropriate benefits shall continue until .uchtime 
as~e-e:ai.-ha.-~eel'l-aeeep~e4-~y-a~e~~er-'ftsl!rer 
The insurer is identified and benefits are initiated by the 
liable insurer or benefits are otherwise properly terminated 
under this title. 

(5) All benefita paid under this section shall be consistent 
with ROW 51.12.100". 
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