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INTRODUCTION 

As a proximate r e s u l t  of  n o i s e  p o l l u t i o n  

emi.tted from a fi.ri.ng range on Washi.ngton 

S t a t e  P e n i t e n t i a r y  grounds a d j a c e n t  t o  Tom 

l and ,  t h e  va lue  of Tom p rope r ty  has measurably 

dec l ined .  The measurable d e c l i n e  i.n va lue  

has  occur red  withi.n t e n  yea r s  p r i o r  t o  com- 

mencement of  t h i s  a c t i o n .  (CP 28-29,90-91) 

By a s s e r t i n g  t h a t  t h e  Toms cannot show 

a taki.ng , t h e  S t a t e  mi.sconceives governi.ng 

l e g a l  pri.nci.pl.es and mi.sapprehends t h e  

f a c t s .  Disposi.ti .ve a u t h o r i ~ t y  d i c t a t e s  r e -  

v e r s a l  of t h e  dec i s ion  below. 



ARGUMENT I N  REPLY 

I. NEITHER THE FACTS NOR THE LAW 

SUPPORT THE STATE'S CONTENTION 

THAT NO ACTIONABLE TAKING HAS 

OCCURRED. 

The S t a t e  a s s e r t s  t h a t  t h e  Toms l ack  

standi.ng. This  a s s e r t i o n  l a c k s  foundati.on 

i n  f a c t  and i.n law. The Toms do n o t  

qui.bble wi.th t h e  p r i n c i p l e  t h a t  a sub- 

sequent  p rope r ty  owner has  no r i .ght  t o  

a s s e r t  a c la im f o r  damages t h a t  occurred 

p r i o r  t o  h i s  o r  h e r  coming i n t o  t i . t l e .  But, 

a s  no ted  i n  S t a t e  v. Sherri .11,  13 Wn. App. 

250,257,  n .  1 ,  534 P. 2d 598 (1975) 

(quoti.ng from 30 C .  J .  S. Emi.nent Domai.n, 

$390 (1965) a t  page 461) :  

O r d i n a r i l y ,  a g r a n t e e  o r  
purchaser  cannot sue  f o r  a 
t ak ing  o r  i n j u r y  occu r r ing  
pri .or  t o  hi.s acqu i s i . t i~on  of 
t i t l e ,  bu t  he may sue  f o r  any 
new t ak ing  o r  i n j u r y .  

As i s  c l e a r  from t h e  Toms' complaint  a s  

w e l l  a s  o t h e r  submissions by bo th  p a r t i e s ,  



t h e  taki.ng of which t h e  Toms comp1ai.n 

occur red  i n  2004, 1.ong a f t e r  t h e  Toms 

came i.nto t i . t l e  of t h e  p r o p e r t y  i n  

ques t ion .  (CP 4 ,29 ,33 ,34 )  Therefore ,  

t h e  Toms have standi.ng t o  bri.ng t h e  

i .ns tan t  condemnati.on acti .on.  

The S t a t e  confLates cond i t i on  and 

causa t ion .  I t s  re l i .ance on - Lambi~er v .  

Kennewick, 56 Wn. App. 275, 783 P. 2d 

596 (1989) and Hoover v .  P i e r c e  County, 

79 Wn. App. 427, 903 P. 2d 464 (1995) i s  

misplaced.  I n  a c t u a l  a p p l i c a t i o n ,  each 

case  suppor t s  t h e  Tom p o s i t i o n .  

What caused t h e  taki.ng i n  t h i s  case?  

It was n o i s e  p o l l u t i o n  emi.tted from a  

f i . r i ng  range wi~ th i~n  t h e  l a s t  t e n  yea r s  

t h a t  caused a  measurable d e c l i n e  i n  t h e  

va lue  of t h e  Tom p rope r ty .  S p e c i f i c a l l y ,  

t h e  l o s s  i n  va lue  t h a t  occur red  i n  2004 

a s  c a l c u l a t e d  by Gene H .  Tom i s  $3,700,000.  

(CP 91) Thi.s measure of damages i s  unre-  

b u t t e d  i n  t h e  record .  



In Lambier v. Kennewi.ck, supra, the 

plai~nti.ffs brought an i.nverse condemnation 

acti.on for damages arisi~ng from the fai.lure 

of motor vehicles to negotiate a curve 

in Canal. Drive that led to crashes on 

the plai.nti.ffsT property. Kenuewi.ck as- 

serted that the taking had to do wi.th the 

construction of the road, which had been 

completed more than ten years before the 

plaintiffs instituted their action. This ar- 

gument was rejected by this Court in up- 

holding the trial court's findings and 

conclusions that the plaintiffs' damages 

were the result of che incursion of 

motor vehi~cles , and not constructi.on of 

the road. Analogously i.n this case, the 

Toms have sustai.ned damages because of 

noise pollution occurring within the last 

ten years, not the establishment of a 

firing range. Thus, the analysis in 

Lambier v. Kennewick, 13 Wn. App. at 284-285 

supports the Toms. 

Similarly, the Tom position is 
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buttressed by the holding and rati.onale 

i~n Hoover v. Pi~erce County, supra. There, 

the plaintiff's claim of inverse condem- 

nati.on resul ti.ng from f 1oodi.n~ was denied 

because structures establi-shed by the 

county were the cause of the flooding, 

and those structures were established 

long before the plaintiffs came into 

title. The flooding was not govern- 

mental acti.on causi.ng a decli~ne in 

property value. Rather, the pertinent 

governmental action was the construction 

of structures which caused the flooding. 

The flooding was merely a natural event 

that the county-bui.lt structures affected 

to cause damage. Here, the damage i.s not 

the result of a natural event. It is the 

result of governmental action, namely, noise 

pollution. Noise pollution has been emitted 

from and after June 3 0 ,  2 0 0 4 ,  with the re- 

sulting reduction in value of the plain- 

tiffs' property. Thus, Hoover, 79 Wn. 

App. at 4 3 5 - 4 3 6  supports the Tom position. 



The State misconceives the meaning of 

Hoover, 79 Wn. App. 427, Highline School 

Dist. 401 v. Port of Seattle, 87 Wn. 2d 6, 

548 P. 2d 1085 (1976) and Petersen v. Port 

of Seattle, 94 Wn. 2d 479, 618 P. 2d 67 

(1980) in its argument that an initial 

judgment for preliminary damages i.s neces- 

sary to determi.ne whether a measurable 

decline in value has subsequently occurred. 

(State's bri~ef at 7). Nothi.ng i.n those 

cases requi.res an i.nitia1 judgment for 

preliminary damages. The rule i.s clearly 

set forth by Judge Fleischer in Hoover v. 

Pierce County, 79 Wn. App. at 434: 

A new taki.ng cause of action 
accrues with each measurable 

more, additional activity, fol- 
lowing a judgment for a damaging, 
that causes further damaging is 
compensable as a taking.-Petersen, 
94 Wn.2d at 483. 

The foregoing text supports the Toms. One 

need not have an i.ni.tial judgment for 

6 



damages to obtain a second one. Rather, 

an i.ni.ti.al judgment for damages does 

not preclude a second judgment for 

damages. The measure is the difference 

i.n value. 

Market conditions were not the cause 

i.n the decline i.n value of the plaintiffs' 

property; noise polluti.on emitted from 

the State's penitentiary grounds was the 

cause. Damages i.n an i.nverse condemnation 

acti.on must be determined to allow the 

i-njured party "full and fai.r compensation 

for the loss of his property rights." 

Bighline Dist., 87 Wn.2d at 13, n. 5. 

As noted by Justice Utter in Highline Dist., 

87 Wn.2d at 13, n. 5: 

Where the injury is permanent 
but also increases over time, 
the full measure of damages is 
the total loss of market value 
traceable to the i.nterference. 
Thus a landowner's recovery will 
not be di.mi.ni~shed by the appre- 
ciation of value in the general 
real estate market, if any. Other- 
wi.se if an unadjusted market value 
measure were applied, i.n a period 
of increasing property values the 
appreciation duri.ng a 10-year 
period of continuing interference 



conceivably could  o f f s e t  t h e  l o s s  
of  va lue  i n f l i c t e d  by t h e  i n t e r -  
f e r ence .  

J u s t  a s  a  ri .si .ng f l o o r  i n  t h e  market va lue  of 

t h e  p l a i ~ n t i - f f s '  p roper ty  should n o t  b e n e f i t  

t h e  S t a t e ,  t h e  S t a t e  should n o t ,  h e r e ,  benef i - t  

from an a r t i f i c i a l l y  lowered c e i l i n g  i n  va lue .  

I f  t h e  va lue  of t h e  Tom p r o p e r t y  has  i n -  

c reased  ( a s  i t  has  he re )  owing t o  market 

condit i .ons o r  rezoni.ng o r  bo th ,  t h a t  a f f e c t s  

t h e  measure of damages, b u t  does n o t  p rec lude  

t h e  p l a i n t i f f s '  c la im.  

Be r s t  v .  Snohomi.sh County, 11.4 Wn. App. 

245, 57 P.3d 273, revi.ew denied,  1.50 Wn.2d 

1015, 79 P .3d 445 (2002) ,  and Pande Cameron 

and Co. of  S e a t t l e ,  Inc .  v .  Central.  Puget 

Sound Regi.ona1 Transi.t  Authori . ty,  61.0 F. Supp. 

2d 1288 (WD WA 2009) prov ide  no support  t o  

t h e  S t a t e ' s  posi~t i .on concerni.ng a  taki.ng. 

B e r s t ,  i s  c i t e d ,  appa ren t ly ,  f o r  t h e  d i s -  

t i .ncti .on between t ak ing  through phys i ca l  

occupat ion and a  r e g u l a t o r y  t ak ing .  No 

r e g u l a t o r y  t ak ing  i.s clai-med h e r e .  Ra ther ,  

t h e  p l . a in t i . f f s  have s u f f e r e d  from noi.se 

8  



p o l l u t i o n  which i ~ s  i n  t h e  n a t u r e  of a  

phys i ca l  i nvas ion .  See: Walla Walla v .  

Conkey, 6  Wn. App. 6 ,  492 P .  2d 589 (1971) ;  

Highli.ne Di .s t . ,  sup ra ,  H a l l  v. Ci.ty of Santa 

Barbara,  833 F. 2d 1270 ( 9 t h  C i . r .  1986) .  

Indeed,  B e r s t ,  1 1 4  Wn. App. a t  257, n .  31,  

c i t e s  H a l l ,  sup ra ,  f o r  t h e  r u l e  t h a t  d i s -  

missal.  of an i.nverse condemnation c1ai.m on 

l e g a l  grounds should be "reviewed wi th  

pa r t i . cu l a r  skepti.cism." -, Bers t  1 1 4  Wn. App. 

a t  257. 

Pande Cameron, sup ra ,  f u r n i s h e s  no 

suppor t  t o  t h e  S t a t e .  Unli.ke t h e  i .nstant  

s i . tuat i .on,  Pande Cameron involved a  temporary 

i n t e r f e r e n c e  w i t h  t h e  u s e  of p rope r ty  t h a t  

a r o s e  i n  t h e  course  of construct i .on.  Here, 

t h e  n o i s e  p o l l u t i o n  emi.tted by t h e  S t a t e  i.s 

n o t  temporary. As no ted  by Armory Sergeant 

Michael Reddish, " i t l h e  f i r i . ng  range i s  used 

almost  on a  d a i l y  b a s i s . "  (CP 81) Noise 

pol lut i .on emi t t ed  0.1 a d a i l y  basi.s over a  

per iod  of yea r s  i s  permanent, p a r t i c u l a r l y ,  

where, a s  h e r e ,  t h e r e  i s  no i n d i c a t i o n  t h a t  

i t  w i l l  eve r  cease .  Thus, a  t ak ing  i n  t h e  

9 



nature of a physical i.nvasi.on of the Tom 

property has occurred. 

Contrary to the State's argument, the 

Toms have shown that a taking occurred. 

Governmental. action, not a zoning change, 

caused the Tom property to lose value 

Noi.se polluti.on generated by the State 

has caused the loss. (CP 21-22) The zoni.ng 

change in 2004 caused no loss in property 

value. If the State had ceased emi~tti~ng 

noi.se polluti.on wi.th its i.njuri.ous effects 

on the Tom property, no damages would 

have been sustai-ned. Justice Utter arti- 

culated the gui.di.ng axi.om i.n Highline Di~st. 

v. Port of Seattle, 87 Wn. 2d 6,15, 548 

P. 2d 1085 (1976): 

A new cause of acti.on thus 
accrues with each measurable or 
provable decline in market value. 

In other words, an inverse con- 
demnation action f o r  interference 
with the use and enjoyment of 
property accrues when the land- 
owner sustains any measurable 
loss of market value and the 
recovery may be had for the total 



loss of value whi.ch is both at- 
tributable to the i~nterference 
and sustained duri.ng the 10-year 
peri.od preceding the commencement 
of the action. 

The tri.al court should be reversed. 

11. NEITHER THE FACTS NOR THE 

LAW SUPPORT THE STATE'S 

CONTENTION THAT THE TOM 

INVERSE CONDEMNATION ACTION 

IS TIME - BARRED. 

Only in the course of this appeal has 

the State asserted a defense based on the 

statute of 1.i.mitation.s. That theory was 

never advanced by the State in its pleadings 

or other submi.ssions be1.0~. (CP 3) Laconi.ca1- 

ly, if not grammatically, the State devotes 

a si.ngle paragraph to its newly revealed 

vi.ew that the Toms' action is time-barred: 

Here, any i~nverse condemnation 
claims the Toms may have had 
began to accrue when they ac- 
qui.red title to the property, 
most recently i.n 1984. CP 47- 
79. At that time, the State 
was conti.nui.ng to operate the 
firing range. Consequently, 



after 1994, any inverse con- 
demnation claim made by the 
Toms, absent those alledging 
[sic1 an increase in noise, 
are no longer be [sic] action- 
able. (State's brief at 8) 

Governing principles do not permit a statute of 

limitations defense here 

Wi.thout controversion, the Toms have 

shown a measurable loss of thei.r property's 

market value as a result of the government's 

noi.se pol.l.ution during the 10-year period 

preceding the commencement of thei.r action 

on December 21, 2009. (CP 1,3,28-29,90-91) 

The holding and rati.onale i.n Hi.ghli.ne Dist. 

v. Port of Seattle, 87 Wn. 2d 6,12-15, 548 P. 

2d 1.085 (1976) are dispositive. The trial 

court should be reversed. 

CONCLUSION 

On the basis of the foregoing argument, 

together with the argument previously sub- 

mitted, the trial court's order on summary 

judgment dismissing the plaintiffs~omplaint 

with prejudice should be reversed. The 

trial court's denial of the plaintiffs' motion 



for parti.al summary judgment should be 

reversed. This case should be remanded 

to the trial court for determination of 

damages, and an award of attorney fees 

and expenses pursuant to RCW 8.25.070. 

Dated thi.s 8th day of Apri.1, 2011. 

Respectfully submitted, 


