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I. INTRODUCTION 

Yakima County's response focuses largely on its argument that 

Mr. Pierce caused his own injuries by not requesting the right pennits, by 

not insisting the County inspect the entire piping system inside the house, 

by hooking up his own furnace, and by "ignoring" alleged statements of 

the contractor to have the interior checked. However, all of these 

allegations are in dispute, and none are relevant to the determination of the 

County's duty to enforce the codes as charged by Yakima County 

Ordinance No. 3-2007. While issues of fact may exist on the interaction 

between Mr. Pierce and his contractor, what the permitting personnel told 

him he needed, and the conduct of the Building Officials, it is undisputed 

that Mr. Pierce's connection of a minor hose from the furnace to the piping 

system was not a cause of the explosion and fire. These allegations of 

contributory fault and disputed facts do not assist the Court in interpreting 

the mandatory fuel gas code provisions establishing the County's duty to 

enforce such codes, and inspect, verify or test the safety of a propane gas 

system before approving it for use. 

In addition to blaming Mr. Pierce or others, the County also spends 

the majority of its Response Brief disclaiming knowledge of the uncapped 

pipe, which allowed dangerous gas to escape and explode. The County is 

apparently challenging the Trial Court's specific findings that the evidence 



established issues of fact that the County had actual knowledge of code 

violations sufficient to trigger the knowledge prong of the failure to 

enforce exception. However, Mr. Pierce appealed the Court's grant of 

summary judgment which was based solely on the lack of a mandatory 

duty to take a corrective action under the failure to enforce exception; the 

County did not cross-appeal the Trial Court's other findings. Irrespective 

of whether the County properly addresses these issues, its argument that it 

must have seen the uncapped pipe to trigger its liability is incorrect; the 

County had actual knowledge of a number of dangerous code violations, 

anyone of which supports its liability under the failure to enforce 

exception. 

As to the primary issue in this Appeal, the County's duty to take 

corrective action, the relevant code provisions establish its obligations to 

inspect, verify or test before finally approving the propane gas system -

duties which it breached as a matter of law. As a result, the County must 

ignore or reinterpret the language contained in the code provisions which 

place responsibility on County inspectors to inspect, verify or test the gas 

piping system before issuing approval. 

The County's argwnent is circular and conflicting. It argues that it 

had no duty to inspect or test the interior piping because the pennits were 

only for exterior piping, while at the same time arguing that the 
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connection of the exterior piping and gas fuel source to the house without 

approval was cured by its approval of the connection. The County has 

thus admitted it approved the connection to the building, which created an 

operating gas system beyond the exterior piping. The County cannot then 

avoid liability by unilaterally narrowing its code obligations to exterior 

piping after the system exploded. 

Ultimately, the County admits it had the obligation to inspect, 

verify or test, and approve some portions of piping, but then denies it had 

any duty to take corrective action if it found a piping system it should not 

have approved under the code. When the County went to Mr. Pierce's 

house, looked at the exterior piping which fed inherently hazardous, 

flammable and explosive propane gas directly into the pipe connected to 

his home, and slapped a final approval certificate on that gas system, it 

violated a number of enforcement obligations directly to Mr. Pierce, and it 

is that duty which gives rise to the County's liability here. 

This Court should reverse the Trial Court's grant of summary 

judgment, and either properly interpret the code provisions to establish the 

County's liability as a matter of law, or remand to the Trial Court for trial 

on the issues of the duties the County breached. 
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II. FACTS 

Mr. Pierce will not restate all the relevant facts here, except to 

demonstrate that the facts described in Appellant's Brief were not 

"inaccurate," nor a "distortion" or "misrepresentation" of the record as 

argued by the County. (Respondent's Brief, p. 5) 

For example, Mr. Pierce's evidence that the County told him that 

the propane system has passed the final inspection, and was ready to use, 

is fully supported by Mr. Pierce's testimony that he believed he had 

obtained necessary permits and had requested inspection for the propane 

system to be used to supply gas to heat his home. (CP 506-507, Pierce 

Aff., ~ 3) In that context, Mr. Pierce testified that the Building Inspector: 

... told me that, "It looks like everything is done. You 
are good to go." He also told me that the propane system 
has passed inspection and he made it plain from his 
statements that because the propane gas system had 
passed inspection, it was ready to be used. After the 
statements of the building inspector and the statements of 
the All American Propane installers and because the 
building inspector had told me that the system had 
passed inspection and was "good to go," I believed that 
the system had been inspected, all permits had been 
obtained and complied with and that the propane gas 
system was ready to be used. (Emphasis added) 

(CP 510-511, Pierce Aff., ~9) Mr. Pierce's deposition testimony also 

consistently described his contact with the Building Inspector who told 
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him "everything is done" and "you are good to go." (CP 801, 798-799, 

973-974) 

Moreover, it is undisputed that the County indeed told Mr. Pierce 

that the operating propane system connected to the building had passed 

inspection; they issued a final inspection approval, and called for no other 

inspections. (CP 801; 127-128; 162-163) And while Mr. Pierce may not 

have seen the Inspection Record Cards signed by the County Building 

Officials which establish that the system was ready to use (CP 615, 612, 

613), those Cards defined the required "Final Inspection" of that 

mechanical system as an approval for its use, and are clear evidence of the 

meaning of statements and actions by the County in that context. 

And while the County disputes what was legally required of its 

inspectors, it is undisputed that both Inspector Granstrand and Deputy Fire 

Marshal Rutherford admitted they did not conduct an inspection or verify 

testing of the entire piping system, despite plain definitions and 

requirements to do so under the codes and on the very Inspection Record 

Cards they initialed as final approval. (CP 615; 612; 613; 128-129; 140-

144; 146; 159; 162; 173; 175-177; 338-339) 

And as further evidence of what inspections were required based 

on the only two permits ever issued for propane installations by the 

County, it is undisputed that the language of the Fire and Mechanical 
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Permits provides for "gas piping," which means both interior and exterior 

according to the Yakima County Project Coordinator who issued them. 

(CP 354-376) The County Project Coordinator, Ms. Garcia, further 

testified that were the permits issued to Mr. Pierce limited to exterior 

piping, there should be no introduction of propane gas into the building 

and no completed operational gas "piping system," ie., no connection of 

the "fuel source." (IRC §RII1.I; CP 287, 371-373; See also, CP 365) 

The County emphasizes Mr. Pierce's connection of a flex 

connector from the furnace to the appliance shut off valve, but that fact 

does not establish any basis for the summary dismissal of Mr. Pierce's 

claim. First, this flex connector is not part of the piping system as defined 

by the code. In fact, a pressure test under IRC §G2417.1 (IRC §G2417.3.2 

and .3.3; CP 306-307) requires that the "piping system" be tested in its 

entirety after the appliances are disconnected and isolated by closing or 

capping the appliance shut off valves. Second, Yakima County Code 

Ordinance and IRC §RI05.2 exempts, in the case of gas installations, 

"replacement of any minor part that does not alter approval of equipment 

or make such equipment unsafe." The flex connector from the furnace to 

the piping system was purchased by Mr. Pierce at a hardware store and 

installed by him with the understanding that no permit was required for 

such minor work. Finally, the gas causing the explosion escaped in this 
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case from a significant defect in the "piping system," and not the flex 

connector; its connection is irrelevant here. (CP 633-642, Lewis Aff.) 

The relevant facts here establish the County's failure to enforce, 

which establishes its duty to Mr. Pierce and liability for its breach. 

III. LAW 

Despite the County's erroneous assertions, Washington law 

recognizes that a municipality can owe an individual duty to a citizen 

specifically related to the municipality's negligence in failing to enforce 

duties imposed by building codes; there is no rule precluding such 

liability. See Waite v. Whatcom County, 54 Wn.App. 682, 775 P.2d 967 

(1989); Campbell v. Bellevue, 85 Wn.2d 1, 530 P.2d 234 (1975). The 

facts are simply reviewed on a case by case basis to detennine the 

elements of the failure to enforce exception to the public duty doctrine. 

A. The County's failure to enforce the inspection and testing 
requirements of the fuel gas codes, and its imal approval of an 
operational gas system establishes the County's liability to 
Mr. Pierce. 

The Trial Court ruled that the evidence supported a finding of at 

least the following violations which were apparent to Yakima County at 

the time of the inspection: (1) introduction of propane into the system 

before approval; (2) the use of propane as a testing medium on the leak 

test; and (3) the connection of the filled storage tank to the house without 
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inquiry as to the integrity of the interior piping. (CP 060) The Trial Court 

granted summary judgment solely because it incorrectly found that there 

was insufficient code language mandating corrective action after the code 

violations were observed. 

1. The County had statutory duties to take corrective action 
pursuant to its adoption of the IRC. 

The obligations of the County to take specific corrective action is 

well outlined in both the fuel gas codes and in Appellant's Brief, and 

Respondent's Brief does nothing to refute those obligations. None of the 

cases cited by the County address a situation similar to the one at bar, 

except Waite, which is directly on point, and which the County recognizes 

renders its position incorrect; as a result, it struggles to distinguish Waite. 

In Waite, the County Official observed a furnace installed in the 

basement of a home in violation of the code. Here, the County observed 

the operating gas "fuel source" connected to the interior piping of the 

"building and system" without approval and without verification of 

inspection or testing in violation of the codes. In Waite, the inspector 

issued an approval of the furnace. Here, the County approved the 

connected system. Both situations constituted code violations, both 

created a danger, and in both instances the inspectors admitted the facts 

establishing the violations. 

8 



Because Waite would establish its liability, the County argues that 

the Court's decision was not well reasoned, and claims that Whatcom 

County did not properly address the mandatory enforcement prong of the 

failure to enforce exception in its brief. There is no question the appellant 

property owner in Waite addressed the public duty doctrine, the failure to 

enforce, and the statutory mandate placed on County Building Officials to 

take corrective action to enforce the codes. (Appx. A) In Waite, the 

appellant specifically cited the Whatcom County Municipal 

Ordinance 76-69 adopting the Whatcom County building codes and 

directing the Building Administrator to enforce all provisions of this code, 

and granting him the powers of a police officer. (See, Appx. A.) The 

appellant in Waite argued that Whatcom County deemed the violation of 

the code a misdemeanor and that the building inspector owed a duty 

established by law to take the corrective action of enforcing the Uniform 

Mechanical Code, which the inspector ignored by instead approving the 

installation. 

The identical situation exists here; the County's Ordinance 

provides: 

R105.1 The building official is hereby authorized and 
directed to enforce the provisions of this code. For such 
purposes, the building official shall have the powers of a 
police officer .... 
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(Appx. B) Thus, just as in Waite, which remains good law in Washington, 

the Building Officials here failed to take the corrective action of enforcing 

the codes, instead approving a gas system which violated the code, 

establishing the County's liability. 

None of the cases the County cites are relevant to the facts or 

applicable law here, and merely restate the general rule that there must be 

a duty to take corrective action. For example, in Forrest v. State, 62 

Wn.App. 363, 814 P.2d 1181 (1991), the only statutory mandate which 

was issued to the Corrections Department employee for supervision of 

parolees was to have responsibility for "preparation of progress reports", 

"guidance and supervision", and that they "may" arrest for parole 

violations. 62 Wn.App. at 369. In Forrest, the court specifically 

distinguished circumstances in which there exists a specific statutory 

directive to do something, as opposed to statutes which are replete with 

"mays". Similarly in Ravenscroft v. Water Power Co., 87 Wn.App. 402, 

914 P.2d (1997) atrd 136 Wn.2d 911 (1999), the court addressed 

generalized provisions relating to marking hazards or signs in waterways, 

again distinguishing statutes containing "shalls" from "mays." 

However, unlike Forrest or Ravenscroft, the mandatory 

enforcement obligations here are instead similar to those found in both 

Waite and Campbell, both instances in which the court found that failure 
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to correct a known code violation established a basis for liability of the 

County under the failure to enforce exception. In fact, Smith v. Kelso, 

112 Wn.App. 277, 48 P.3d 372 (2002), on which the County incorrectly 

relies, recognized the continued viability and sound reasoning of both 

Waite and Campbell, and noted the sufficiency of the corrective action 

required in both those instances: 

In previous failure to enforce cases, the plaintiffs relied on 
statutes and ordinances that prohibited specific conduct and 
required a public official to take specific action to correct 
the violation. For example, Division One of this Court 
held that an ordinance regulating furnace installations 
supported liability in Waite v. Whatcom County, 54 
Wn.App. 682, 688, 775 P.2d 967 (1989). There, a county 
inspector failed to correct a violation of a code 
prohibiting installation of a propane furnace in a 
basement, and the homeowner sued the county when the 
furnace exploded. Waite, 54 Wn.App. at 684, 775 P.2d 
967. 

And our Supreme Court upheld municipal liability in 
Campbell v. City of Bellevue, 85 Wn.2d 1, 13, 530 P.2d 
234 (1975). There, an ordinance required the electrical 
inspector to disconnect nonconforming lighting systems. 
Campbell, 85 Wn.2d at 6, 13, 530 P.2d 234. When he 
noticed underwater wiring and lighting in a creek, the 
inspector left a note for the owner but did not disconnect 
the wiring. A boy was severely injured and his mother 
died as a result of the wiring. Campbell, 85 Wn.2d at 
3-4 .. .In each case, the statute or ordinance regulated public 
conduct, such as installing a propane furnace in a 
basement, installing underwater wiring, and driving while 
intoxicated. And a statute or ordinance then obligated a 
government agency to take specific action to correct a 
violation of the law. (Emphasis added) 
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Smith, 112 Wn.App. 283-284. The Smith court distinguished those cases, 

because in its own factual circumstance, the code provision it addressed 

was a section of the Uniform Building Code which required a developer to 

submit a soils report only if certain slope conditions were met; because 

there was no evidence that the code requirements were ever triggered 

because the slope conditions were not met, the court found nothing in the 

code provision requiring an enforcement action by the County. 

Contrary to Smith, and the cases cited by the County, but just as in 

Waite, here the County inspectors failed to correct a code violation when 

it approved a new propane gas service installation which was in violation 

of multiple code provisions. And just as in Campbell, here, the corrective 

action outlined is not discretionary. The codes in Campbell directed that 

an inspector shall "sever an unlawful electrical connection" if the inspector 

made a finding that such severance was necessary for safety. This is part 

and parcel of the same authority given Yakima County Building 

Inspectors in IRC §Rl11.3 to authorize disconnection "where necessary to 

eliminate an immediate hazard . . . or when such utility connection has 

been made without the approval required," or IRC §Rl13.2 to authorize 

Stop Work Orders or Notices of Correction of violations. (CP 287-88; 

290-91) The hazards present here were the failure to enforce mandatory 

testing or inspection obligations before approval of an operating gas fuel 
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source connected to a piping system and building, about which the County 

admits it had no information relative to its safety. (CP 127-128; 162-163; 

165-167; 172-177) The County also admits the pressurized propane filled 

tank was connected to the interior piping when it arrived to inspect (CP 

338-339); this created the operating gas system and required all the 

inspection and verification obligations. The County failed to correct the 

lack of enforcement of those provisions by not requiring they be 

accomplished before approval. 

The County in its response simply disputes the inspection and 

approval requirements as mandating corrective duties, despite language of 

R 109.1, which requires that the official shall either approve or shall 

notify of failure to comply. The definitions of "approved" contained in the 

IRC Code and Commentary notes: 

... When the code states an item or method "shall be 
approved, " it does not mean that the code official is 
obligated to allow it. Rather, it means that the code official 
must determine whether the item or method is acceptable; 
that is, the code official must make the decision to allow or 
disallow. 

(Appx. C, p. 5) 

On September 4, 2007, the County Inspectors disregarded their 

obligations for inspection and enforcement, and the County likewise now 

ignores those obligations in its Brief; however, the corrective action 
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required of the County throughout the code was to conduct or verify the 

inspections and testing which were mandatory under the code. The 

County argues that no duty exists under the IRC Administrative Provisions 

by completely ignoring IRC §RI04. IRC §RI04.2 provides: 

Applications and Permits. The building official shall ... 
issue permits for the erection and alteration of buildings and 
structures, inspect the premises for which such permits 
have been issued and enforce compliance with the 
provisions of this code. (emphasis added) 

o This section states that the building official must ... issue 
permits, conduct inspections and enforce the provisions 
of the code. She or he is to provide the services required 
to carry the project from application for the permit to final 
approval ... The requirements of the codes must be met, 
and approval will be granted only when compliance is 
verified. (Emphasis added) 

(CP 274) IRC §RI04.1 provides that the building official is 

"hereby ... directed to enforce the provisions of this code," and 

enforcement approval is to be granted only when compliance is verified. 

The corrective action is to deny or refuse approval and require the 

mandated inspection and verification oftesting. (CP 274) 

The County's argument that no duty to take corrective action 

existed under the codes is even more strained when considered in terms of 

the approval requirements of IRC §Rlll.l (CP 287), which prohibit 

connection of the active propane fuel source prior to approval, inspection 

and verification of testing. The County admits a violation of this section 
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existed and was known to the inspectors on September 4, 2007. 

(Respondent's Brief, p. 34) The County dismisses the known violation of 

this code section as a "technical infraction," and contends that it is of no 

legal consequence because the contractor and the owner are required to 

comply with the code, and it was not required to correct the violation. If 

the County's argument were correct, there would be no need for the 

issuance of any permits, the collection of permit fees, the conduct of any 

inspections or the enforcement of any code provision, or corrective actions 

as mandated by the code. The entire process the County required of its 

permitees, including Mr. Pierce, would be unnecessary and irrelevant if 

the existence of violations did not trigger the obligation by the County to 

correct by requiring the mandated inspections, disconnecting the piping 

system, and refusing to approve the system. 

2. The Trial Court properly found that County Inspectors had 
actual knowledge of code violations to trigger an individual 
duty to Mr. Pierce. 

The Trial Court ruled that the actual knowledge requirement of the 

failure to enforce rule had been met, but the County now reargues that 

absent actual knowledge of the uncapped pipe in Mr. Pierce's home, there 

could be no actual knowledge sufficient to establish a failure to enforce. 

Mr. Pierce is not required to establish the inspectors had actual 

knowledge of the conditions that the inspections and tests would have 
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revealed had they properly inspected or verified; instead it is sufficient to 

establish that they knew inspections and testing that "shall" be perfonned 

pursuant to the code were not perfonned before approval of the system. In 

establishing actual knowledge, a plaintiff is not required to present proof 

of the subjective knowledge of the inspector. Instead, knowledge of facts 

constituting the statutory law violations, rather than knowledge of the 

statutory violation itself, is all that is required; officers charged with 

enforcing the statutes are presumed to know the law. Coffel v. Clallam 

County, 58 Wn.App. 517, 794 P .2d 513 (1990). 

Thus, the County's claim that it lacked actual knowledge of the 

interior uncapped pipe is irrelevant to the code violations it saw. The 

inherently dangerous condition was the existence of a propane gas system, 

pressurized, connected to the unknown, untested, uninspected piping 

system, yet certified for use by the County, although no inspection or 

testing of the entire piping system had been required or accomplished. In 

fact, Inspectors Granstrand and Rutherford admitted that failure to conduct 

a required test ancMnspection would be a dangerous situation, and plaintiff 

presented expert witness testimony that the lack of testing and inspection 

created the dangerous and unsafe condition. (CP 590-635, Mellas Aff., 

mf13, 18; CP 545-589, Buchan Aff., ~26; CP 144; p. 114; 174, p. 78) 
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The potential for danger in approving a gas system or connected 

fuel source despite code violations are the same as those found in Waite 

and Campbell. The existence of a furnace in the basement or underwater 

electrical lines in violation of code provisions simply create a potential for 

the foreseeable danger the codes were enacted to prevent. For example, 

no evidence in Waite suggested the inspector observed any immediate fire 

hazard, such as accumulation of interior gas because the furnace was 

there. Just as here, the allowance of a gas system to be placed in service in 

violation of code provisions created the potential for danger, which indeed 

foreseeably came to pass in Waite, Campbell as well as for Mr. Pierce. 

The cases cited by the County regarding the element of actual 

knowledge do not apply here; and the County overstates their holdings and 

their significance to this case. Unlike either Atherton Condo. Apartment

Owners Assn. v. Blume Development Co., 115 Wn.2d 506, 799 P.2d 250 

(1990) or Zimbleman v. Chaussee Corp., 55 Wn.App. 278, 777 P.2d 32 

(1989), Mr. Pierce is not relying on constructive notice of code violations. 

In Zimbleman, a Building Department official reviewed proposed plans 

and made notations of deviations from the building code on the plan; the 

second inspector went to the site which was 40% complete and thereafter 

issued a Certificate of Occupancy without knowing whether the previously 

noted deficiencies had been corrected. The Zimbleman court found that 
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there was no evidence to establish actual knowledge of the violation 

because the building inspector explicitly denied any knowledge of code 

violations which had been noted on prior plans by a different building 

inspector. 

Similarly, in Atherton, the court found that notes made by a 

building official requiring certain corrections before a development could 

be constructed did not constitute actual knowledge that the development 

had been constructed in violation of code provisions; there was no 

evidence the building official was on site, saw the construction. or was 

required to do so by any code provisions. 

Mr. Pierce is not claiming constructive knowledge; Mr. Pierce 

does not rely on what the County inspectors may have learned if they 

went inside Mr. Pierce's home. The County officials here had actual 

knowledge of statutory violations. In fact, the County inspectors do not 

deny that they knew inspections and testing had not been perfonned on the 

interior piping, and admit they knew they were approving the system 

connecting a pressurized propane tank which was filled with propane to 

the interior system. The danger and defect which the County observed 

was the connection of an active propane system to the uninspected interior 

pipes, creating an operational gas system which the County approved for 

use. (CP 600; 590-632; 558-59; 545-589; 104-114; 86-114) 
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Similarly, Smith v. Kelso, 112 Wn.App. 277, 48 P.3d 372 (2002) 

does not apply here, and does not hold that a code requiring 

investigation/inspection can never constitute "actual knowledge" of a 

defect that the investigation could have revealed. Instead, Smith merely 

found that there were no investigation requirements because the conditions 

necessary to trigger any further action were not met, thus there was no 

code violation. Smith does not stand for the proposition that an inspector 

can close his eyes to code required inspections and issue approval when 

actual violations exist on site. And Garibay v. State, 131 Wn.App. 454, 

128 P.3d 617 (2005), also cited by the County, simply stands for the 

proposition that an inspector had to have actual knowledge of facts 

constituting a dangerous code violation; the court's opinion does not detail 

the relevant code provisions of the obligations of the Department of Labor 

and Industries on which the plaintiff relied, and thus cannot be compared 

to establish the lack of County obligation here. 

Here, the evidence and applicable code sections are specifically 

identified and required specific duties by the County. Numerous code 

provisions required inspection and verification of testing for very specific 

things by the County, including "uncapped pipes" and dangerous leaks. 

(See, Appellant's Brief, pp. 7-15; 29-33) The evidence is that the County 
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inspectors were on site and observed the violations, and the failure to 

actually see the uncapped pipes does not relieve it of liability. 

This Court should not accept the concept that an inspector who 

negligently approves a dangerous propane gas system and fuel source 

connected to the interior of a home is not liable because he fails to verify, 

test or inspect the interior of the home, and thus lacks knowledge of what 

that required inspection would reveal. That argument ignores the safety 

reasons the inspection and testing requirements exist, particularly the 

prohibition of the connection of the gas fuel source until the entire system 

has been approved by the inspector. Very simply, the code's inspection 

requirements exist to ensure a dangerous propane system is -"gas tight" 

before use. (CP 305, IRC §G2415.16) The County's inspectors breached 

these duties, proximately causing injury for which the County should be 

liable. 

3. The IRC places the duty to inspect and verify testing directly 
on its inspectors, and the County had actual knowledge of 
multiple code violations. 

The County denies its obligations under the codes to test, verify or 

inspect, which it in turn argues eliminates its actual knowledge of code 

violations under the failure to enforce exception. However, the duties 

imposed by the code, and the County's knowledge of the violations of 
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those duties establish actual knowledge of a code violation which triggers 

the failure to enforce exception. 

a. The code requires the County to inspect a plpmg 
system to ensure it is gas tight, and the County had 
actual knowledge of its failure to properly inspect and 
verify a pressure test inspection for uncapped pipes, or 
a leak test of the entire system. 

The County misses the point of the IRC, and relies on two sections 

of the code in a vacuum to disclaim its actual knowledge of the code 

violations it encountered by not verifying, testing and inspecting for leaks 

or uncapped pipes. The County ignores and does not even address 

IRC §G2415.16, just as it did when it inspected Mr. Pierce's piping 

system: 

Testing of Piping. Before any system of piping is put in 
service or concealed, it shall be tested to ensure that it is 
gas-tight. Testing, inspection and purging of piping 
systems shall comply with §G2417. (Emphasis added) 

(CP 305). The Official Commentary to IRC §G2415.16 states: 

A pressure test is required after every installation, 
alteration, addition or repair to the fuel gas piping 
system. The location of a leak may be difficult to 
determine, especially if it is concealed in the building 
construction. If a leak is found, the leaking component 
must be repaired or replaced before the system is 
concealed or put into operation. Section G2417 specifies 
testing pressures based on the type of system, the design 
working pressure or other parameters. The testing 
duration is based on the total cubic feet of pipe volume, 
and the piping system must sustain the test pressure for 
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the duration without exhibiting any sign of leakage. 
(Emphasis added) 

IRC §G2415.16 (CP 305) 

The County also continues to ignore the IRC Definition of "Piping 

System," which includes "All fuel piping, valves and fittings from the 

outlet of the point of delivery to the outlets of the equipment shutoff 

valves".l (CP 298, IRC §G2403) The Inspectors ignored this definition 

despite the very Yakima County Mechanical Permit Inspection Record 

Card (CP 615) which they signed for Final Inspection approval of this 

propane gas system which similarly defines the "Required Inspection" for 

"Gas Piping" consistent with the IRC: 

REQUIRED INSPECTIONS: IGas Pipin~ All portions of 
the gas piping from the meter2 to all of the appliances 
must be tested and inspected prior to cover by 
construction materials or earth. To include all portions of 
the system including valves, regulators, supports and 
materials. (Emphasis added) 

(CP 615) 

1 In this case, the Point of Delivery (See. IRC Definition, CP 298) was the outlet 
of the regulator mounted on the propane tank and examined by both County 
Inspectors on September 4, 2007. (CP 338-340; 348-350) Equipment shut off 
valves are located next to interior appliances and defined as "a valve located in 
the piping system used to isolate individual equipment for purposes such as 
service or replacement." Equipment means appliances utilizing gas to produce 
heat, etc. IRC §G2403. (Appx. C) 
2 The term "meter" is the same as "point of delivery" for a propane system. (CP 
298) A gauge on the tank next to the regulator (point of delivery) shows the 
amount of pressurized propane in the tank. (CP 338; CP 510-511) 
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The County's argument requires the Court to conclude that the 

term "system of piping" in IRC §G2415.16 does not mean "piping system" 

as defined by the IRC, thus disclaiming any code violations of which it 

could have actual knowledge. This is an unreasonable, misleading and 

dangerous interpretation. Where an operational, pressurized propane fuel 

source of highly flammable, explosive and hazardous gas is connected to a 

"building or system" without Building Official "approval" and verification 

of mandated testing and inspections to a gas "piping system," the Building 

Inspectors observed and had actual knowledge of the connection of the 

fuel source and its obvious danger. Simply put, here they made no effort 

to verify by inspection and testing to "ensure" that the entire piping system 

was gas-tight under the Codes. Instead, they improperly approved the 

required Final Inspection under the Permits, meaning that the "mechanical 

system is completed and ready for use." (CP 615) 

Compliance with the IRC can only occur with a pressure test of the 

entire piping system, as defined by the fuel gas codes, ensuring that the 

system is gas-tight before the propane system is "put into service" by the 

Building Official approving connection of the operational gas fuel source 

to the "building or system." (CP 287, IRC §R111.1) (CP 598-604) These 

are simply some of the code violations of which the County had actual 
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knowledge and it cannot side step those obligations by limiting its duty to 

pressure test to one portion of the exterior pipe. 

b. The County cannot disclaim its actual knowledge of the 
code violations it observed when its inspectors saw the 
operating gas fuel source connected to the interior 
piping. 

The County also now admits two important points at pp. 34-35 of 

Respondent's Brief: (1) connection of the operational gas "fuel source" to 

the "building or system" was an infraction under IRC §R 111.1, ie., a code 

violation, observed by the Inspectors on September 4, 2007; and (2) the 

Inspectors' approved the connection of the gas fuel source to the "building 

or system" after they saw it and implicit in their Final Inspection approval. 

The County cannot avoid actual knowledge of this violation by asserting it 

either applied only to "new construction," or was solved when it approved 

the connection. 

IRC §Rlll.l and the Official Commentary provide: 

Connection of service utilities. No person shall make 
connections from a utility, source of energy, fuel or power 
to any building or system that is regulated by this code 
for which a permit is required, until approved by the 
building official. (Emphasis added) 

o This section addresses the connection and disconnection, 
either permanent or temporary, of any utilities that service 
a building or structure regulated by this code. The 
building official is authorized to control the connection for 
any service utility when the connection is to a building that 
is regulated by the code and requires a permit. Prior to 
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the connection of a utility, source of energy, fuel or 
power, all conditions for the connection must be met and 
verified by required inspections. (Emphasis added) 

(CP 287) 

The County's admissions on appeal of its knowledge of the 

violation of IRC §R 111.1 alone requires reversal of the Trial Court's 

denial of Appellant's Motion for Partial Summary Judgment (CP 14-18) 

and the grant of Summary Judgment to the County (CP 10-13) because: 

where a County Inspector, as designee of the Building Official, approves 

connection of a gas fuel source to a building or system under 

IRC §R111.1, under any circumstance, that act is approval of a gas 

mechanical "system" as "completed," "ready to use," and to "put into 

service" by the limits on connection to the "building or system." There is 

no other purpose in the connection of a dangerous gas fuel supply to the 

building or system. The County approval of the connected fuel source 

establishes its actual knowledge of this violation. 

The County's assertion that IRC §Rll1.1 applies only to "new 

construction" is belied by the terms of the code on its face. And The 

Official Code Commentary to IRC §R111.1 confirms that the section 

addresses "the connection and disconnection, either permanent or 

temporary, of any utilities that service a building or structure 

regulated by this code." (CP 287-288) The County's assertion that 
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IRC §Rlll.l does not apply is also contradicted by each of the County's 

expert witnesses who all acknowledge the application of IRC §Rl11.1 to 

this installation. (CP 250-254; 377-378; CP 379-381; CP 332-386). And 

no evidence exists that the County relied on previous testing and 

inspections of which it had no knowledge at the time of inspection. (CP 

73-75, 173) 

Moreover, the County's concept that the danger of the connection 

of gas to the interior of the home was mitigated because the blue shutoff 

valve was closed and had to be turned before fuel would enter the interior 

system is wrong. A simple turn of a valve does not eliminate the fact that 

the propane system was active and usable, and that without inspections 

and testing of the entire system, created a dangerous condition of which 

the County was aware. 

The County's further claim that the right to temporarily connect 

utilities pursuant to IRC §R 111.2 somehow relieves it of the obligations to 

approve this entire system before connection to the fuel source is not 

found in the terms of the code. As noted herein, the "temporary 

connection" portion of the code is for temporary electrical service during 

the construction process. (CP 287-288) No "temporary connection" was 

necessary or authorized for construction of the gas piping system. There 

would never be a reason to charge and connect this system with gas until it 
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was ready to use and had been properly inspected throughout the entire 

system. 

c. The County's obligations were not limited to exterior 
piping, and its "Final Inspection" was similarly not 
limited. 

The County argues that it had no duty beyond inspecting the 

unreliable pressure test results that the contractor posted on the exterior 

line. The County's position that all inspections depend on the layperson to 

request the inspection of the specific portions of the pipe, and retain the 

appropriate permit, ignores the overall purpose and terms of the code 

provisions. 

First, it is erroneous and a disputed fact that these Permits were for 

the exterior piping only. (Respondent's Brief, p. 11) Mr. Pierce requested 

"all necessary permits for the propane gas service installation in order to 

supply propane to the home for heat" from the County; he did not limit his 

request for permits to exterior piping only; he was told by the County that 

he needed a Mechanical Permit and a Fire Permit. These were the only 

permits the County issued for residential propane under any circumstance. 

(CP 505-513; 336; 358-363) 

Moreover, the connection of the exterior line from the gas fuel 

source to the "building or system" is beyond the scope of any exterior only 

permit, and that connection was observed by the Inspectors. Thus, the 
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County's actual knowledge of the connection of an operating gas "fuel 

source" "put into service" by connection to the "building and system" was 

observation of a code violation beyond the scope of the "exterior" permits 

and the County's inspection. Even the County permitting personnel, who 

issued the permits, testified that if the permit is limited to exterior piping, 

there should not be an operational propane system even after inspection. 

(CP 357-376) And yet, the Inspectors approved an operational system 

supplying explosive gas, and did not alert the homeowner of any 

deficiencies, or additional inspection or permit requirements in violation 

of IRC §RI09.1. (CP 284-285) Simply put, there was no purpose for this 

newly installed and connected propane gas system and fuel source other 

than to supply propane fuel to the furnace inside the home. The County 

knew that purpose and inspected under those permits and approved the 

"required" "Final Inspection" as "completed and ready for use" defined by 

its own Inspection Record Card. (CP 615; 510-511; 357-370) 

Either the approval of the connection to the "building or system" 

and the interior piping was beyond the scope of the exterior permit and 

was a statutory violation, or the permit allowed for connection of a 

propane fuel source to this "building or system" which triggered the 

County's obligations on the interior piping. The County cannot have it 
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both ways, and breached its code duties to inspect, test, verify testing and 

enforce codes under either scenario, as a matter oflaw. 

d. The IRe establishes construction and installation 
inspection requirements for inspectors. 

The County argues that the relevant inspection and testing code are 

"operational" codes, not construction codes for a "build" environment. 

The codes at issue do not provide for anything but construction and 

installation requirements and practices, and make no operation 

distinctions. (See, Appx. C, p. 4) The codes never permit operation of the 

system until a pressure test of the entire system has been verified prior to 

connecting the fuel source. Without a doubt, §G2415.16 is a construction 

code, adopting IRC §G2417, also a construction code. The County admits 

it had an obligation to inspect and verify the pressure test of piping; that 

pressure test is a construction code, and there is no difference in the 

construction inspections and testing demanded by "installation practices" 

under IRC §G2417.1 et seq. for the pressure test (CP 306-311), and those 

also required by IRC §G 2417.6.2 and 6.3 to establish the entire system is 

free of leaks and uncapped pipes. (CP 311) To the extent the County 

agrees it had affirmative obligations to verify and inspect a pressure test 

on the "piping system", all other code inspection requirements similarly 

exist. 
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e. The County is not relieved of its actual knowledge of 
code violations by its assertion it could test in sections. 

While the County cites one or two sentences from IRC §G2417.1.4 

on section testing, the entirety of the provision simply provides that a 

method of testing of the entire "piping system" may be perfonned in 

sections; read as a whole, this does not allow an active gas line to be 

connected to an interior gas line to create a piping system which has not 

been tested in its entirety. The IRC "section" testing provision states: 

A piping system shall be pennitted to be tested as a 
complete unit or in sections. Under no circumstances shall 
a valve in a line be used as a bulkhead between gas in one 
section of the piping system and test medium in an adjacent 
section, unless two valves are installed in series with a 
valved "tell tale" located between these valves. A valve 
shall not be subject to the test pressure unless it can be 
determined that the valve, including valve closing 
mechanism is designed to safely withstand the pressure. 

(CP 306, IRC §G2417.1.4.) 3 

There is nothing in the terms of that code section that exempts an 

entire piping system from testing and inspection requirements contained in 

3 Even the "section testing" was improperly done here, because IRC §G2417.1 prohibits 
pressure testing to be done with propane, or against a valve, instead of between a series of 
"tell tale" valves; the only test allegedly done by the installer here was no pressure test at 
all, failed to meet any minimum required pressure, and was improperly done with active, 
dangerous propane, and performed only between the tank on the exterior and the blue 
valve on the exterior of the home. (CP 306-311; 602-03; 590-635) Defendant's 
inspectors were aware the installer's certificate did not purport to test beyond the exterior 
connection valve, and these code testing deficiencies were plainly visible to the 
Inspectors. 
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the IRC and NFP A 54, and the County had actual knowledge that those 

had not been accomplished. Moreover, the Official Commentary makes 

clear this section of the IRC addresses the possibility that portions of a 

system will be "put in service" before the entire system is completed, 

which is inapplicable here. (CP 306) The only time that the gas piping 

system would be in "put in service" is when it was "completed and ready 

to use" and was actually supplying gas to an appliance, which was its 

function and purpose. Nothing suggests that the exterior piping could be 

put "in service" providing gas into the house, when the piping in the house 

was not "in service". (CP 287-288, IRC §R111.1; CP 285) 

B. Issues of fact exist regarding the special relationship between 
the County and Mr. Pierce. 

The County simply argues that Mr. Pierce "admitted" he made no 

"specific inquiry" and received no "express assurance." Each of the cases 

cited in Respondent's Brief have been addressed and distinguished in 

Appellant's Brief, and will not be addressed here to avoid repetition. 

There is no Washington law that suggests that a specific inquiry or express 

assurance must be in any specific form, nor for any specific duration. It 

remains clear that singular statements constitute sufficient assurance under 

the special relationship doctrine. See, Noakes v. City of Seattle, 77 

Wn.App. 694, 699, 895 P.2d 842 (1995). Mr. Pierce is not basing his 
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assertion of a special relationship exception to the public duty doctrine on 

the mere issuance of a permit, but instead asks this Court to consider the 

context and circumstances of the contact between himself and the building 

inspector, and determine that under the "fact intensive inquiry" required, 

those facts in a light most favorable to the plaintiff creates an issue for 

trial. See, Bakay v. Yames, 2005 WL 1677966 (W.D. Wash. 2005). 

Both sides can differently characterize the contact between 

Mr. Pierce and the County inspector, but this simply underscores that an 

issue exists for the jury. Here, Mr. Piece went to the County permitting 

office as required, explained that he intended to have installed a gas 

propane system to heat his home, the gas company contractor connected 

the propane tank, pressurized it, and connected it to his house creating a 

propane system. The County was contacted to inspect the newly installed 

propane fuel gas system, and Inspector Granstrand and Deputy Fire 

Marshal Rutherford came to the site saw the propane fuel source 

connected to the home. Mr. Granstrand had a conversation with 

Mr. Pierce in which he told him that the installation had passed inspection, 

the piping could be covered in a trench, and "It looks like everything is 

done" "You are good to golf. (CP 615, 613, 612; CP 505-521; 

CP 962-695; CP 139) 
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The County signed Final Inspection Cards approving the entire 

system for use. (CP 615, 612, 613) And whether Mr. Pierce saw the 

finally signed Inspection Record Cards or not, those cards are part of the 

context which a jury is entitled to hear to determine what Mr. Granstrand 

meant when he said "good to go" "everything is done" and "passed 

inspection." Mr. Pierce's understanding of those statements, the purpose 

of those statements, and the result of those statements create an issue for 

the jury to determine whether Mr. Pierce's belief that he was being given 

an express assurance that he could use his system on which he relied was 

reasonable or not. Mr. Pierce heard he could use the system, and relied on 

that assurance to use his furnace once the weather became cold. In the 

context that Mr. Pierce's communication existed, again confirmed by the 

County's own Inspection Record Cards, the "everything is done / good to 

go" statements and assurances can certainly be interpreted by the trier of 

fact as this system is appropriate for use at this time under these permits. 

As a result, a jury is entitled to determine whether Mr. Pierce's 

understanding and impressions of Mr. Granstrand's assurances considering 

the surrounding circumstances constituted a special relationship. 
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C. It is the County's argument regarding application of the Public 
Duty Doctrine which demands the Doctrine's demise. 

The demise of the public duty doctrine is advocated here to the 

extent the County's interpretation of that doctrine is accepted by any court. 

The County's interpretation operates to immunize it from liability for 

ignoring all inspection and testing obligations, yet issuing final approval 

for a dangerous propane gas system in violation of codes. If indeed the 

public duty doctrine is applied as the County argues, then the pennitting, 

inspection and testing procedures which the County enacted are wholly 

unnecessary; they would serve to address no violations of law nor 

eliminate danger. If the County's breach of the duties established by law 

which proximately cause severe injury to a homeowner cannot be pursued 

in a negligence cause of action, then the public duty doctrine basically 

provides the County with sovereign immunity and must be abrogated. 

The cases cited by the County in support of the continuation of the 

public duty doctrine do not establish a well reasoned and clear history 

which evolved over the course of the last 30 years, particularly in relation 

to building code enforcement. Instead, those cases often demonstrate 

confusion among courts on application of the doctrine; the elements of the 

doctrine occasionally change and are misstated. 
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When building codes address issues such as the approval of 

propane gas systems, the obligations of the County are wholly unlike other 

zoning type violations. This is not a case in which zoning regulations 

dictate a setback rule or lot size. This is the County-required process for 

the use of dangerous propane gas fuel, and the public duty doctrine as the 

County seeks to apply it will preclude any duty to safely inspect or 

approve such a system. As a result, the doctrine must die, or be applied to 

encourage safe practices as it relates to a dangerous fuel gas system in a 

home and life safety, fire and explosion prevention codes. (Appx. C, pp. 

4-5, CP 270-271) 

IV. CONCLUSION 

For the foregoing reasons, Appellant Conrad Pierce respectfully 

requests that this Court reverse the summary judgment dismissing his 

claims, and either enter partial summary judgment in his favor on liability 

or remand to the trial court for trial of all issues. 

DATED this 12th day~ 

MERIWETHER D. (MIKE) WILLIAMS 
WSBA No. 8255 
KEVIN J. CURTIS, WSBA No. 12085 
WINSTON & CASHATT, Lawyers, P.S. 
Attorneys for Appellant 

35 



APPENDICES 



, 
.',. 

~O. 55197-,9 ' 

Stll'REME COURT iN AND FOR 
THE 'STATE OF -WASHIliGTON 

.-. 
.: " .. - . • ( .. .' .. 1 

. :. MICHAB,J, WAI'TE ,and JILL ,BERNST~IN, ,'. 
h'usbarid, and, wife., 'and MICHAEL 'WAITE,', 

Gu'ard i~ri ad Li te-'m ,fo'r' ~RIAl't WAlT-==, 'a atirfr, c... •• '" ,.:,." 

p la ~n t i f f,s/ A,ppe llants 

,V,s. 

WHATCOM COUNTY, a Municipal ,Subdivis-ion S, 
o'f ,the 'Stat~ of J'lashington ;" BILL, MORISE~TE 

a'nd' CATHy'MORI,SETTE, husb,end ,and \li(e; 
,EDWlN H. 'FELLER and'TONIFELl.ER, husband 

a~d \i;'ife, a/bl a ~Ei.LER HEATING &, 'AIR CO~'D~TIONINC;: 
and NORTHW~~~ PROI' A,NE SALES ,IN'C • I a ',Wash.i'ng:ton 

, Corp'or,ation, 

, De'£endants/Appellees 

~ , 

.. I 

'BRIE'F OF APP',ELLAN~ 

C,ounsel for, AppeJlant: 
S'Mt1'H & ROSELLINI,'P.S. 
By Philip E. R'osellin'i 

,1215 W. ~~lly Street' 
P. O. Box 72'S 
~el1i~9ham, WA 98225 
Tel:' (206 )676-9'240' 

.. --
. '.-

-"t;, ,t .,~, rn 
--,' , ' , ::J 
.' "'. .~ :' .. ~~ 
;:: . _ .. , ..... 

'c .. ! 
cT, 

, " :: .. .:. 

APPX. A Page 1 

" 

, J!t 



p~ge 

I • ASS~l:GNM~NT' OF ER·RORS ....... ; •.•.••. ~ ............ .". 1 

~·I·. ISSUE PERTAI·NI.NQ TO ASS'IGNMENTS OF ERROR ••• 1 

'L Whether th~ trial court err~d in co'ne~din9 
tha.t p.lai,ot.lff's. C6lU'pla~ht for Damages 
shoqlc;1 be' dls"i'ss.~,d on t,he g-round· that 
Whatcom· ~ount·y·, is ~mmune from li'abili,t·y "for 

'thetortjotis c:on(iuct of it.s code enfo.rcement 
o~ficers •••••. ·.,.; .•••••.•• ~· ........... ~.~... 1 

lI1.· .ST.A'l'EMEN'l' OF CA~E ••• 0 •• 00 0 •••• ~ • 0 ••• 0 ' ••• 0 0 '0 1 

Section 1. Procedural' History ••••• 0.0 •••• ~ .0 I 

S.ection· 2.. Statement of· ~ac-t:s. 10 ••• 0 ....... 00. 2 

'r·v. ;A-ftGUMJ;:N·T'S •••••••• ~ ~ • ,_ ......... ~ ••• '. • • • • • • .. • • • 3 

A; T~e t.~i·al cpurt er.red 'as a ma~ter of law 
in dism;ssing., u·pon· summary judg·ment, 
;rlaintiff.' s C'omplaint f6rD~mage.s on' ·the 
·ground ·that W·hatcQm Couht,y, 1.·s ·immune from 
liabilj:ty ·for ·'the tortiotis coOnd·uct o·f It·s 
code ~nforceme'nt o.f·fic.ers o. 0.000.0 •• 0 •• 0. 3' . 

1.' whatc.om C~unty should 'be held .liable 
f9rthe tortious conduct of' Otf'icer 
~·ry .. · .... ~ .... :,. .... ~ ................ ~ .....• 3 

(a) • Thro'ug'h' application' of 
g.Emer·al princ.,iple·s of tor·t 
law I .'Wha.tcQm Coun~y .should 
. resp'~'nd in damages' for· the 
Jnjuries s~ff$r~d by Michael 
Waite which were proximat-ely 
.ca~sed· through the negligence . 
of -Whate.om- County ••••••.• ~ ••••. ~... 5 

'B~ The t'*,ia~ c.ourt erred when it held tha;t 
O'fficet" Fry diQ ~ot owe.' a du.ty to 
.Mic~a_el Wai·te ~ •.•.• ~ ..• ~ ......... '. _, ~ •. e,e. • 11 

1. O~'fieer Fry 'ha4 ac.tual kno",ledeje o·f 
the violat'ioa of :Whatcom County's 
Meehan ic ill Co¢e ••• ~ • ~ • • • • • • • • • ...... .. • • • 1 ~ 

i APPX. A· Page 2 



, .. 

c. 

2. What·com .. ~oun·ty· taiied.to make a~y-: 
reasC?nabl~ .ef.fort~' to ·prevent· ·the 
violation of' Sect.ion .504 of the 
J1nlfor'm ~~'!=hanical Code ••.•.•• ." ••.•.•••• 

3. ThrQugh en.actRl~nt· of Whatc~m COl,m'ty 
Ord.inan.;:e·· No.. 76-69, Whatcom County· 

. intended·. t;o ii'l~lu~e iUc'hael .Wai te 
",itbin the class of persons'w~a :are 
to be prot.-e·ct·ed fto~ dange·rou8 . 
buildi"n9. p~ac·ticea • "! ••••••••••• ." •.••• ' 

This Court' should abandon the 'Public 
Dut,Y Doctr'in~ •••••••. ~ ........ ~ •• ~ ~ e'. ~ ••••• 

V.. CONCLUSION •••• ~ .. _: .............................. . 

·. 

ii APPX."A Page 3 



I. .ASSIG~alT 01" RRRO~ 

P.lainti"ffs, Mic~ael waite and Jill Bernste~n, 

h',usban·d ~nd wi f'e, and BJ' i an w.afte, a ,mi nor, 

through his G~~rdian ad Litem, Mi~h~el Waite, 

(hereinaf~er ·Waite" or ' the "Waite family",) as,sign', 

e~ror to the Or~~r of th~"Hono~able G~rald L. 
Knight" jU9ge, fc;>r th,e Stl,per"lor c'ourt of W~s~ington 

~o'r Snohoptish County, ,granting sUlQJDary j1;ldgment of' 

dismissal of 'Platnti{f,' sela,fm a~ain,st De·fendant 

wh:a.tcom CC)Utl,ty (cp 6,-8, copy at,tached as Ex: "1"').', 

il:. I~SOE PER'l~Iln:RG ro ASSIGM"BN~S OF ERROR: 

. Whether ,the' trial cau~i ·erred in co~ciud,ing 

that· Pl.,~intiff·' s CO!1lplaint forQ.a·l\lages 's:houid be 

,dis.missed on, the ground t., ~-a ,t Whateom Cou:nty if? 

immuri'e from" liability for ,t ·h~ . to,r~io,us conduct o·f 

its cQde.enforcem~nt officers.' 

II'x •. Sl'A'lE"E~ OF CASE 

I·. Procedural. . History 
" . 

'l'his ap.peal "Was taken' after f'il1a~ judgment 

(t,tie ·"judgment·"l:lr was en,tered ,on Apr,~l 2'6, 1988 

'by the' Honora·ble· Gerald~ .• Knight, Superior Court' 

.J·u·dge for Snohoni,il?h Cou,nty_ (c'p 6'-8) _ 'rhe 

]1;1d.g.ment f),rdere.d· Uiat the- Com~lci..int ot Plaint'iffs 

~gainst Wh~tcom Co~nty be dis~issed ~ith 

pr:-e.~udi~e ~ 

* P'-urf>"uant to CR 54(b) the Court found that there 
exi~ted po just " reason· 'for del ay. ,in the en~ry ,of 
,fhe summary judgll'len,t of 'dism~ssal and that sU,c.lt 
di'smissal sHould be found to ·be a final d.ecision 
termina'tinq t·t\·e direct c:l.a.~m of. Plai:nt.iff 8gains.t 
Whatc.ont' Co~nty;, 
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2. Sta~~I!H!Dt ofPact's 

Liqui'fied' petrol~um gas. Epr"opan.e) i:~ a highly 

volatile and e'~plosiv:e gas •. The gas is heavier 

than air. Should t ,he. <,;Jas escape into a c~nf'ine.d 

area (such as'a pit or ~. b.~sement) I t:hen the gas 

will satu'rate the enclose~ area u'ntil d1ssipated 

or igllited. (CP ~9~31.). For t· ... is re~·son" · the 

uri i form ',8\1'110in9 Codes specifi<;·al'l.y. prohibit the 

use of propane in below-grade ~n~tallati~ps •. (CP 

37~ 75,77). 

Mr. and Mrs. Wi.lliam Morisette own a·'home at 

.15.04 Mar;-ine Drive inS.ell ing~a'Jll" Wa·shing.to.n e' In 

1981, ·the furn 'ace in their home maif'un~tion~d and . . . . . .' , 

.they contact~d Feller Heating a.nd '~ir con;d~t.ionlng 

for 1:": ep,l ace m en t 0 ·f t h'e . ~ u c n ace. . ( "~e'], ~ e r ". 

he.r·ein~fter'}.. .·Fel.l~t; came to: 'the Mor i'set ee :home, 

.Ln spe c ted t.he· 'f urn' ac e an d' re c O.mmended the 

iil~tallation o·f a· ,prop~.ne gas flirna.C·e to r·ep'lace 

the oil b~r'nirig ~urna~e ~ The p~oblem pre·sen.ted to 

Fel·ier was t ·fta~ the .propane gas furnace w'as ~o be 

located in the ~asement. (CP' 37-3l). 

Feller contacted ·t he.' building and: code ~ 

officials for'. W'hatc<;>m' C01,1~nty af),d spo·ke .t.e?· a 

cert!·.f i.~d mechiimlc·al inspector. F.ell·er discussed 

the placement of the :propane 'gas f~r'n'ace in the. 

b.$e~e~t of'the Wai·te .r~sid~nce~ ari~ a ¢o~e 

,enforoemen·t officer p-r·eapproved the installation. 

(CP 39),. ,f·el~:er t.hen ~Qstalled the furnace in the 

b~sement of the Morisette residence. After 

in,stallat.i.on.t . Fell~·r. c'Qo'tacteo' W'liatcom ··Co·un·ty 

Buildin<J$ a~d Code' and sp'ok~ with of·fi,ce~, Fr.y ~a 

cert.ified· ,me.chanic~l i·nspector. Officer Fry, in 

2 
APPX. A Page 5 

~' 

. '.~ 

I-
t 
I 
1 

l 
i' 
I 
{ 

.-



l 
r 
I 

I 
i 

cO'inpl iance, ,with ~hat(:om county Ordin~nce 79-69 

insp~cted, and approved i~stallation of 'tlle propane 

ga~fu~nace l~cated in the ,bas~merit of the 

Morisette bO,me. (cP' 39-41). 

Approxiqla't~;ty two years ,la,te:r', "in Aqgust of 

19'83, Mr., ana ~rs~ waite ,and ~,h~ir, ch:ilc:1 ~ ,,Brian, 

le'ased t.,he Mor i:sette res~d~nce.' ,( C1! 34J. Three 

,years l~,te,r" qn Qctober 12', ~9iH~, ~r,. Waite 

at"t'empt,e'd to l'ight' the ~r:opane furn.ace,. ' D'uri,ng ,,?, 
~he ~roc~~s! 9-S le~ked from t~~ furnace and 

s~turated 't,hebasement of ,the Waite ,residence. 

Dutirig the att~mpt to light the furnac~, an 
explosiofi", which, l,ite,rally iift~q the home from 

its f~urtdationl Occ~rred. Mr.W~it~ stif~ered 

horr.! ble disfiguring, ihjur ie,s an~~"his wi.feand 

ch~l,d have' stiff:er;.ed, sey,ere emo,ti,~nal' ,anguil;lh. (cp 

34-37),. 

The ,wait,~ family has brougl1t' ,S\1.~ta9~in!Jt th.e 

ow,ner of the h,()me I ~ he i'n~tai ier ,of t;hepropan,e 

f,uril~ce, the supplie'r of 'the pr~,~,!J,ne ,gas, and 

Wh,atcom C,ounty. ('C'P,' 108). ,Tb,e ,<Hsm'issal o'f 

Plaint,iff's, Clai.m a'9ain~t What~,om COQnty is before 

this C.ourt for review. 

:Iv. ,ARGUIlSnS 

A. THE TRIAL C,C>URT ERRED A,S A, MATTER OF LAW 

J;N DISMISSI~G" ,UPON SU'MMA,RY JUDGMEN'T" PLAINTIFF '.5 

G:O,MPLAlNT FOR DAMAG.ES' ON '''l'HE GR9U,Ni>'TH~T ,WHATCOM 

, <;!OUNT'l "IS I,MMu:NE FRO,M LIA'BIL;l:TY ~OR THE TORTIOUS 

CQNDUCT OF IWS CODE ENJrORC,EMEN~ OFFICERS,. 

1. W,aA,'l',cOM COUNTY S,HOU,LD B~ ,HE'L'O LI~BLE 

FOR Tat TORTIOUS, 'CONDUCT OF OfFICER FRY. 

,o.n Oc,t,ober 1, 18,89; ,the 'Cqn'stitutio,l'l of the 
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State of washington was rati.f.i~d by the .. people of 

the Stat.e · ·~nd O,n No·vember· II, 1889, the President· 

of the United·States proclaimed th~ admission p·f 

. the Stat.e o.f ·Washingt.on into ~he Vnlon.. .At the 
, " , 

tim~ Washington was admitted into the Union, ·it 

·was .an estab.li.&hed ruie ~f law that a .mu.nfci.pal 

.. c6rpciratio~, whil~ .nga~ed ih ~hee~ercis~ ~f a 

~pveiri~ental function,·w_s. im~un~· from iiability 

for·neg·ligence. lIagerman· vs. Seattle, l89·Wa.·6.94, 

66 P. 2d l1.52 (1937). As sta"tE~d· in Hagerman: 

The doct;r·ine has bec·ome fixed as a. m~t.ter of 
.. publ ie po~ iey.' .. ~e9arql-~8S. of .tlle re.ason upon 

·whic·h the rul·e is··made. to rest, ~·nd ••• any 
~hange therein.mus~ be. sQught fr6~ th~ 
l-eg·tslature. 

~.f.~e."i:: 72 y·ears of· stat·~h~od i our leg.isIa·t1,2re, 

pur·s.ua·nt ·t·oArt.icle 2, Section ~6, of th,e 
," ' , : 

wa5hingto~ S·ta:t·e· COn-~titution pro'vided .that the 

State conaeil.ted to a€·tio~sag.ainst "it. arisingou·t 

o.fthe to.rtioua ·condt,lct of its age:ntS·,· to the s.ame 

exten.t as if it ·werea privat.e cor.por·ation. 

~~~.State ·o(.washirt~ton~ vh~ther acting in 
. .its govern~ent~l .or p~oprieta~y ca~~cit~~ 

. hereby consents to the . !D~intaiiling of a suit 
.. , or · a~t:·io.n··a~.ai·Dst them f.or da~ages. arisiQ<]J 
. ou·~ . i~·:~ ··t.(;)J:t~.<?:\18 c.ond'·u,;c:t to t~e same extent 

a·s i·~ it ·wer·e· a pr··i·va.te .pe.r·son . or 
.,'.:-c.o·:rpo,ra.t:i·on •. T.lle· su"i·t·' OT ac.tion s·hall be: 

m·~~nt.a.{nt[!Q·. in th~ c·o:uri·ty. i.n which. the· ·caus·e : 
~f ·acti"onar;'isea. R.C~.W ... · 4~9~.~O. . 

To~· legislature 1 as t addtes.s.e9 th~ iS~lle of 
, ". . 

s~verei9n immui-ii,ty 25 "years ·a9.o, In 196.3, when it 

am~nd·~~ R~·Ci:W • .. ~';9·2 •. ·090. and furt-he*, emp~asi~e·d 
tha.t ·l:,he· ·state "s·hall.· be I·i.able" ·.for- its. to·rt iOu~ 
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c<;>nduct .• 

The State of Wasti··~n9.tori' . w1:le·t.herac.ti·~9. in 
its' 90v~rnmental or pro~~i~tary ~ap~ci·ty., 
s.hall~e li~ble for ·da~age.s arii;ring out· of 

. its tortious' con"uct . to t.he sa'me ex·tent as i 'f 
it· were' a priva.te ~'ersol.l· Or: corporation. 

Whatc.om Co,:!nty s h o~ I·d be he 1 d' I i a bTe for 

C:;a~ages ar;isin9 out of itst.drtiou'S conduct to the 

same ex·.~ent as i fit we~:e. a p.riva.te person or 

~orporatiOn. ~iaintiifts' clai~'sho~s that the' 
" 

Pul;>li·c. D.Uty 'Doct··rine does not 'shiel~ Whatcom 

County from liabil'ity when on~ of its code 

enf.or·oement officers .failed to. make ~ny .reasonable 

efft?r·t under th~ ci~cuni'StCln-ce~ to p.reve.n t a ~nown 
vioi~t:ion ·o.f t~e U'r~ifo .. rm Mech~nical. C-C;>Qe, whi~h· 

v-i<?·~a·tion -r.~su.lted. in. the -horribl~ i:nj'u'ries 

su·ff~re.d by M~chael waite and h·is family .• 

(a). THRO.UGH APPLICAo;rION O'F GENERAL 

PRfNCIPLES OF T6RT LAW, .HATCOM COUNTY SHOUL~ . .' . . . . ' . ~ . 

R~S~OND IN DAMAGES .FOR THE INJURI-¢S SU·FFERED B~ 

.MIC·H'1\·EL W·AI.T.E WHIC'H W:E:RE" PROX:tM~~E.LY cAus ED . 

T·HROUGB THE N~GLI·GE·N.cE OF WHATCOM COUNTY. 

·Ne91,.i9~nce is t'he fa.i·lu·re. to ·exerc.is~ d~e' 

.c~i.e which should be rec99hized as 'an unreasonable 

.dang.er. to. . o,t I)ers. It is t,'i\e absenc'e of suc.h c·a.re 

a~"·allotdinari.?y or r~ason'ably ,prud.ent and. ·ca·re·ful . '. . '. , 

B.Efr~~~ woulQ.' ex.er'c.ise under' slmiJ,.ar circu~stances. 
: .. .. ··PtP.ss.er " .L·a.Y .. ·oi TottS,1 $ec.t.iofl.31. (4tn aditlon, 

197~).. The ~l,~ents of ~e91i9~nce a~e t~e 
". 

exi~t.ent:e of a ~utY'i a "bre'aeh whe.reof vh'ich ~us~ 

b~ t~e p~oximate'~~u~e'~f the i'~jtirr; ~nd' 

r~:s\il.t~n9 CI:a.ma~'e. :~.c:>th vS" 'Kc:'Y' 3·S-·Wa. A~p. 1, 
"6G-:4 P:. 2,d. 12:99 . (·i9.83). 'l;'he rec'ord bef~r:e thi~ 
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(6) • The. t he"r mal per f·o·r.man·.c'e . ~nd ·d~s. i9n 
stan4ard·s for ~ousing as set f·otth in ·R.C.W. 
19 .• 27. 210 t~roug'h 19. 27.2·90. . This ~:Ub$ec t ion 
shall be of no,· fur·ther force and· e:ffect whe.n 
a.c.w··. 19.27.200 throu·gh .··19.27.290· a.s 
provided in·R.C. w .. ·19,.',27.300. . 

tn case o~ con~~ict amopg ~h~ c~des 
enu.m~rat~·d in subs.ect ions ( 1), (·2) ~ (3, a.nd 
(.4) ·of· this seetion, the fi·rs·t ·n·amed code 

. shall govern· over thosef·o11owin~·~ 

1;n accor~.~nce· with this· m~ncl.~·te, Ordinance 

76~69 of Wh~t~6m county adopted th~ 1979 ~ditlon 

of. t he Un'j, f· 0 r·m M e C h a.n i cal Cod e ~. ( C P 7 5 ) • 

Ordinance 76~69, Settion 1, ~pe~itlcaiiy ~t.tes . . .' 

t:hattheWhat·com· County. ad~ptio:n o··f t:,oe Uniform 

Codes was· ena.cted to "ex-pm.ote tn~ heal,th, saf·e·~y 
. .. . . 

~·nd wel:ffilr~of the"'oc~u'Rant's .or. u$~r~: of:.,bui .. ldJngs 

. an.d struc:t·ures, :the q~neral publ .. icn· J:o. regqir'e 

M.inimqm. perfo.rmance. standards· a.nd· r~<jul:lje~eJit~ (or 

.c.o.nstr'ilc·tiQ{l .and. con.~tructio·n lJlateE:i~l.s corisist~nt 

withaccept·abl.! stand~rds of e~g,~·n.e~rinci,· fi.re., 

life, s·af~.~y ... : •• " (einpt.t:asi~ added)". 

Offic·er FIjY, an emplo·y~e G.f Wt1~.~com County 

Iluilding and Codes, o:wed a dut'y t:~· ·exercl.se. 

reasof,lable ·c·are ·pJ,lrsuc:tn tto ·Chapter· 'l~ .. 27 ·R. C. W. 
and Whatcom· Co.unty M·unici.pal ordi~~u:i¢e 7:6-·6~. 

The bu~14in9 ~dmin~s~ra·tor ·is b~~.~y 
·~,ti t ho r i z·e d a·n.d d·i r·ected ... tC) .. en.for·ce ·.all. 
provision"s of this c.~d~:. ~Q": s·~·ch.purpoS:e~ 

. ,h~ $JlaJ..l l1~ve· t.he p9wer~ Q~.a p.oltce ·o·f.f.icer .• 
WhEmev.Efr. the ·ter .. "bui·ldiri.g ()f.fl~·i~l· i8. used 
in this ,code, it s·hall be co·ns·t·ruect to mean. 
the· b~il~inq inspe~i~r· ~~~ ~hi~~ ~Qde 
enforc.eiRen..t.. of·ffce·r ··of W·batcfom C·o:u"ty. 
Wheneve,r the term' "'authoriz~d ~ep~esent·ative·" 
is :used ih· lhis code, it sball be ~ons~ru.eci 
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to mean th~public s~rV1ce 
'Ordin~nce 79~69t S~ctiQn 3. 
added}. 

in~pector. 
( ~,m p. h' as i s 

In _ddition to hav:1ng th,~ autli'o!rity and d~ty 

to enforee the code, Wh'a'tcom ,Couri:t;y ,deemed the 

v~o,latio,n o~ the Co,de a nlls,demeanor i;>un'ishabl,~ by 
\ 

fine and impris~onment. 

Violat;.,ions of any p,ro~is~on ,of ,t'h,is ,ordin,an,ce 
Shall be Q,eemed a misdemeapor" ~n~ e;a~hday 
d~rir)9, whieh 'such v~ol_t'iOri is ~ontinued or 
cQmmitted sbal,l cOl')stitute' a ~~,parat;'e offen~:e 
and upon convi-c,tion 'of a ~'iol~tion "~hall be 
p,u~i::J.~~ble by f:ine;' not to eX',c~,~d, $S'OO~,;OO: ,or 
by -impt:i~on~ent i!'l aCoQnty ,Jail for, 'not ,more 
than' ,ninety (90) days 'qr' ~p~h ~uch fine and 
impr,i-sonment. W',hat"c~m Co'uhty Or.dinance No. 
79-69, s_~tion ~9. • ' 

It is therefPt:e' ci:le,ar t,hat o{fice:r Fry, 

vested 'with, the autho,rity. of a ,potiee "off,i'car, 

awed ~ d~~t e~tablished ~y ,l~w to ento~ce the 

Wh'~tcom ,Coun,ty Muniel,pal Ordinance ,'19-'69'. 

Th.~ next que,sti'o,n 'is whet,her a s~ecificduty 
. ' 

existed to protect the class of persons of which 

Plain ti'ff' was a mem~er., S'uch a duty is owed to a 

reasonably.' ,fo'r-eseeable Pla,int:iff. In Berglund v,s. 

$pOltane COQ;llty,' 4 Wn.2d 309" 403 ~~2d 355 {1940)" 

our ~6u~t adopted t~e la~9uage from Harper on 

Torts" :!Clv,: ~ection 7 ,i,n approvin'g the, following 

definit'l,on, 'of foreseeability. 

~~e,,~our,t~ ~re per1~etly' ac~qrate in 
decl'a,r'.i.ng ,th,at t,heir c'an ~e,' no ,liabi,li~y 
whe~e,the harm is ~n~Qr~s.e.bl~, if 
II' f,o r e,se e ~:b i, 1. i,t Y II' r e'f e r s 't 0 t:he' ',g'elle,r al type 
of 'harm ,sustained. 'It is' liter~'lly ,tr'ue 'th,at 
there i~ :no liabil,it,y fcir damage that falls 
entirely outside 'the ge~er'al t'~'reat of harm 
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whie_h made the <::on,duc,t 'of the :actor 
,negligen,t. Tb- s~~be~ce 9f eveht~, Q~ 
course, 'need not be _ 'foreseeable. The manner 
in :whlch, the' risk culmin'a't~s may ,be unusual, 
improba'bl,e and highly un~xpe,cta~le, from the 
point of view of the, ac'tor at t~e time of hi's 
eq:nduct, ~nd yet, if th~' 'l:larm suffered falls 
'wi thin, the gen'eral danger, area, there, may be 
liability, provid~d -QtJ1e-i:' requis,ites of le9'a1 
'c,ausa~ ion are presen't.' " , 

washi,ng'ton has ado pte d the t es t o.f 

'for~,ee,eability as whether the ha,t,m which th'e 

plaintiff suffere'd is w'ithin t'he ambit of danger 

which st)o~l.d be an t,i c i pa ted. 

for'eseeabi~ that ol)ce o,fficer' Fry app,rov,ed tb~ 
i.nst,allat:i'on of a prop~ne gas' ~u):'nace in the Wai t,~ 

re.s.1-dence, that' an ex'pl'osion cou14 occur, ,there.by 
, , 

inju,rHl-g the occ;:upant,s of the dwellin9~' '~hu-s, 

t,h.'e:i;'~did ex.ist a spe~ific d1,1ty, .ma.ndated,b,y 

~:tCltute and' Wha'tcom County 'O'rdin,aIlCfa,' 'to, protect 

,the'cl~ss 'ofperso'ns of which 'Pla.i-Ilti~f was a 

:member'. 

'-',he second ,ele,ment of actionel negl.igE!nce is

'at' leqs't a question of fac't an.d at be'st so 'clear 

that reasonable minds cannot differ On the issue '. .' ...'. 

of ~hether ~ffl~~r ~ry failed to adhere ~o the 

'st~n'darda of (:onduct. estab:ii~hed by law'. Counsel 

f~l'l?'laintlf~ 'belie,ves t.h~t' there' is :absolutely no 

,:.,~.s~ton'iri thi~ caSe t~at o~fic~~ ~ry br~aehed 
~i-s· d.uty to. exercise ,ordinary care ~ Tb.e fa~ts in 

,t,J:tis C:,ase are:~g9re<;Jious,. tiguifieq pe1;.,roleum 9:a,S ' 

-is ~_, hl9~ly, fla~mable ~nd 'v,ol~tile $ubstan,ce:·.'" To 

pta'c:;e -B'uch a device t>elo,w -grade, is the invitation 
. "'.' . . '. '. . 

t.O, ca·,t,a~t,rophe ~ The condu-ct of 'officer, F'ry is 
• .0' • ". . 

't~nt'amQ~nt to the ins.pection.- and approval .(j.f ,& 
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liq,.u:ifi~d p'etrol"eu#l bomb in the ~alJeniento~ a 

si-ngle 'family reside·nc~. 

The final two e le.men t;: s 0 f act.ionable 

negligence a-re like",ise ~st.ablishe.d. First, tflere 

'is no cl'Qestion that M.ie.hael Wai te' s disfiguring' 

.irijuries were'proxi~ately caused t~ro~gh th~ 

pro.pane 'ga:s explosion ~ In any event, caus'atlon· "is 

:a factual i,ssue to be determined by a jury, nota 

jUd~e upo~a mot,on' for' 'sum~ary j~dgme~~ • 
. st"O!lemep va. Wick cqn·stl::~.ct~~n compa.~¥., 5-5 Wn •. 2d 

639', 349 P. 2d. 215 (1960). Fina·llY.I i·t is 

undispute.at~at Michael ,wa.i t'e suff'ered hor,ribl'e 

~amages 'as 'a result of the fa~lur.e of o{ficer Fry 

.. to ~xe~cise ord~nary care in the pertormance ~f 

his duties. 

B.· TH'E' TRIAL COU~T ER~EJ) W'HEN IT HELl)' THAT 

OFFICE~'FR~ DID l:IOT OWE A D.uTY TO MICHAEL WAITE. 

The d~"C iz:H,on 'of the t,r 1al court -to i;>a.r the 

claim of Mich'a.e'l Wai,t'e, was ba,se'd 'upon the 

,app'l i-c'~tion, of' the judicial doctrine khQwn as the' 

,""Public Duty Doctrine- • The ~nal,ysis set f-or,th' in 

HQne~oe' ~t, ale v~. State, 43 Wn. App.300~ 716 

P .2d 963 (H~86), suc~inct.iy de.·fines the ru;te as.: 

:I'fthe duty breacbed '~y ',t.he '<Jovernmen:t ent~.ty 
w,a~. mere.iy ~-be br~a.cb of' ,an ob:li9'~ti'On 1::0 tbe 
public in general~ t~en tbe ,cause. 6f ac~ion 
would not lie for any indi~idu~l injured 
't,hrough th~ br~ac~' of that "Q.ty. ,.; 

As pr~v~ousiy argue,d.,' a caus~' of action .fo.r 
. . 

n~9,l,igeriCe. has be Em presented to ~J'tis Cour·t. The 

·Pu·bIic nuty Doctriiu~ ,is n()~ a ba~ ·to ~h,i8 ,..c1aim. 

The. fail~E':,e' to en~orce 'exception as discQ.~sed 

in 1;la i'ley v~. TQwn. of 'Fo~k~, 108' Wn ~2d 262 (1987), 
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737 P~2d 1257:' Liy.ing~tQn VS. Everet,t" 50 WIl. App. 

655, (1988), 751'P~2Q 1199; Ca.mpbe'l';l.' V's.',B,ell~~,ue" 
8.S, Wn.2d 1,; 530 'P.2d, 234 (,1984): and M:a:son :VB. 

aitton, 85 Wn.td 32i" 534 P.2d 1360' (1975)', 

. clearly ,indica~es· that ,officer F-ry o~ed .~ specific 

duty to Micha~l Wait~. . 
:aCilil~y ide~ t i tied thre~ elements to the 

exc,e'p~ion t9 th~ Public:;, nuty ~octrine: .. (l.) Th.e 

9QV&rnment .age·nt~ a~tual· know'ledge of a stat.utory 

.violatioiU (Zr tJ)e government's ·fa.ilu·r~-t~ take 

cbrrect·bre ac't ,"O'n'; .an-d' (3) the Plaint! ffs .~e.in9 

withln tb~ cl~ss ~he·~t~tut~ is interi~ed to 

. protect. ~ai.ley·, sU'pr~, at 268., 2~9. NO'te~orthy 

is the f·a~t tl\at· ther~ is no ·re.qu~~~·ment for 

privity i·n .. t.~is.·.ex~ept'i.0n. J&B ·.O:ev,el.og.en.t 

c~mpa.ny vs. King ·.c.o'unty, 10.0 Wn.~d 29:9, 669 P.2d· 
468 .( 1983) • 

1.; . OFFICER FRY ·HAD ACTUAL' KNOWLJ::DG~ OF 

THE VIOLATI·ON OF WHATCOM COU·NTY ORDIN~~-CE 79-:-69. 

It is .undispu.ted tJ:1~t;. o'fficer .Fry cl,l,pr()ved 

the .placemen·t· ~f li.qu.ifi~d petroleum 9as.furriac~. 

~.n the basement of' the 'Waite residenc~. ·~he:~eis 

n'.<,>. except.ion, a·m~igu.i·ty or 'quest iO"n . as t;.Q the 

inte'i.:pret·ati:onof th'e 'Sec:tiC?~ ~04 ·o·~ the Ui'dfora.n 

·Meci;l.a,nical Co~e .•. 

. ' .. " '. 

'L.igld f ~ed p'~t,role1l-m' ,.as/purning ~pp.lj.an~es 
s'h~:'I l ·il:~t .. be :i-ns:tq.ll.e~ i-nanx: .b.as~.mEhi.t· o:r 
s~:m.ila·r ·l@ .. tiont' wher·e .. ·heav!-~·t· .t·i)an· air, gal:! 
tni9.ht; collect.' . App! lances. so fU.ele.d zHlall 
n 9 t . p.~. .i os t a -1 3. e d' i 0. :~ n,' a: b O. v e -- '9 i;" a de, 

.un-ge'rf;l·oQi"·. ~"ac~:.~r: :bas~me·l)t, ·utile.fJs ·suctt 
·o·cat1.oi:l. is ,Ov).·. e 'wi't:h .an--·a . roved .. eans 
f~r ·~.moVal ·o~ u~Qed ·~~~..m~has1s 
~dd~dl. 
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Liv'~n9sto '~" supra! Slre' d'ist'in9.ui#5h,a~le. T,be 

C-OUJlty argues 't'hii,t C9d~ es:t-for'cel8en;t officer Fry' 

did not have actualknowled9~ of a ~iolation of . - . - . 

Wh,atcom County Ordio'ance 79-:69. ' T~e.ir .,positicn is 

that the ,officer charged with ~n~o,~'cement of the 

Ord'inan:,c~ did · nc~ have act\1al kno.wledge becau'se he 

was' i.g.noi:antof the law. The appeal, t·o. th'is Court 

~s fro'm anOrde~ on S'uunttaryJu4gine~t. Theredoes 

exi,st .a re'a,scnable infe,rence fr'cm the recor~ that 

·whe'n· of·f ,ieer Fry inspec::ted and, approved the 

installation ,' he ... kne~ cr, should have known that the 

inst~llation ,'constituted aviola"tion. Of' O~dinance 

79-'69. ,!po'n an app~~l 'fromsumllraz;y judgment, 

these irtf~ren~es should, be resol~ed in fav~r of . . . ..... . 

M~c~aeIWait~. $ree~' vs~ Nor~hwe~t ,Natiortal 

In's~riUlce CQm'pany, 3~ Wn. ,App. ,330" 674 P.2d 1257 

(-1'9'84 r.:--
2. WHATCOM ·COUNTY F~IL~O·TO~AKE ANY 

,REASONABLP; EFFORTS TO' PREVE~T '~~iE: VIOLATIO'N OF 

SECTION' 504: OF TH~ ,UN'IFPRM ME~HANI'CAL COllE. 

,T,he ne'xt el~lDent' necessaryt9 estal;>lish ~he 

failure- to en:forc'e excepti.onto, th'e Pub~ic puty 

Doe t r·i ne ' is· e'stabl'ished in thls case. 'T·he reco.rd 

deJUOn:s·tratesthat Wha,tcom county fai~ed tt;> e·n'force 

SEfc:t'i:o-rt· 50,4"0£ ,the Uniform Mechimie,al CO.de. S,ee 

&.e;elt.i~E,:n' !'t:, '1£( a)'. · . Th~, record· ·before ·this CC'urt 

d:',,:m,o,n&.trait,.e.s "a co ... ple'te absence' of c'a·re. The' 

coD,du'C·t\, ,cf ~Wha:tCQm C'ou'ntyis 'not dis:t~n9uisp,able 

f-m:cm, 'th~" con·duct· c ,f. t·h'e ele.ct~.ical itls.pe<;t9~ ~n 

·B.a·il'~Y'.i .. s~pra" th~ani'm·a~ ,c'ol1,··tE'ol ,cfficer in 

L~.vin:9s.t·Q-r)r S'upJ;'a, a.n·d· otfice.~·In-ddl~ in Baiiey, 

· su'pr~·. 
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NO ~ 55'197-9 

c .. 

----------~----~--~--~--~------------~~,~,--~--~; . 
SUPREME COURT IN AND' FOR 

14 • 

THE STA,TE OF WASHIN<;TON 
";:; ~' .-.-... -:-. 

i" : 
MICHA,EL' WAITE and JILL BERNSTE'IN ,', ,.' 

hus~an,d and wife, and MICHAE'L .. WAITE,# ~2 
GUard'ian', ad ti,tem for BRIAN WAITe I a' mirior , . , . " ,",. 

pl~int~ffs/Appellants 

v's. 

WHA'J;'~OM COUNTY,' a Mupicipal Subdi,visio~ 
of, the, state of 'Washington.: ,BILL MORISETTE 

'and' CATH:Y MO!tISETTe', husb,and aiid ",wi'fe; 
ED\tlIN: H. FELLER' and TONt FELLER, ,husband 

'and wife ~ , 'Cl/bi a FEL,LERHEATIN,d & AiR. 'CONDI'tiONING; 
aild~ORTHWE~T 'PROP.ANE SALE'S, I,NC.,; a ,washi~n9ton 

CQ~P9ration, 

'De'fend,ants/ APpellees 

REPLJ BRIEF OF APPELLANT 

Couns,el for l\~pell,ant: 
SMITH & ROSELLINI ... P.S. 
By philip E'. RO'~'e;llini 

1215 W. Holl~ s~reet 
P.O. Box' ,7'~8 
Bel~in9h~m, WA 98225 
Tel: (206) 676.,..9240 
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I. REPLY' ~GU~ERT 

Respondent, Whatcom CO,unty, ar9ue~ in its 

~rief that they are immune 'from l~abi~ity'because 

the r ~ is n'e i ,t her p r i vi t y n o,r a, S p e'C i a 1 

rel,ationship ,b~tw.een 'Whatc'o~ couoty' a,n'd the Wa,i,te 

family. Reply ~rief p.'4'. Respondeil,t: ,ign~r~s the 

fact t.hat w,a~te' s,clai'Qa is premised 'not upOn, ,the 

holding of J&Bu~vefop~ent, but 'r~t.~'~r -u,pon th'e 

holdin9~ of,M~SO! v. aitton, ,as Wn;2d !2i, 53~ 

pac.2d 1360, (1975)" L,iving,st,on vs., f:-verett;" 50 Wn. 

A'pp'. 655, 751. pac.2<'l 1199, (1988)-, campbell vs. 
, , 

B,el1evue, ~OS Wn.2d I, '530 pac.2d '2'~4' :(1984), and 

Ba,iley vs,,. '~o~~"of For'k~" 198 Wn.2d .262, 73'7 

pac;. 2d 125-7 <i9E37). 

The' issue ra'lsed ·b.y· Appel1~"nt and not 

add'ressedby Wh~tc,oin county is, whet-b,er wha'tcom 

County shO:u·lQ· b.e held liabl,e 'f.di:. injuries 

~rox~mately~e$ulti~g fro~. the failur~ of its code 

·e'·nforceme'Qt officer to cotrect a'n in'herent.Iy 
. . 

dangerous and haz(!,rdiius condition. 

,rn Taylor vs •. stevens county', . supreme Cour't 

Caus·e t 53f31 7·-4, this court x:eaffirm.ed the hQldi.:ng 

of C-ainp,b.~l,l; ~ s,upra, by noting"'t~at as toth'e 
. . .. 

per'fo~P.1an,c;:~ of 'buil:Ciing codes inspect;.JoflS, a .duty 
, , .. . . 

~h~ll continue to,~. ~e~o,ni*ed ~here a,publi~ 

o,f~Jc::~a,1 kn,e:w of an ,~ .. n'here'n·~lY 'd.ang~erous and 

h;;lzardO~~ 'CQn(!J',!tfon, 'was under a,' d:~ty ,:to correc't 

the' pr,opl,em, 'an,d 'f~.il~~ tQ meet ,Jt;i~ ,.d~ty .. ' This'is 

prec1s~ly,tbe is~ue b~fore ~his Court. O£ficer 

. Fry wa,s :under a duty to cor'rect an ,i..nhe:~enfly 

d'ang,erous and h~zardo·us c:O'ndit~on" to wit,: ,the 

placemeht ot a liq·ui~ied petroleum fu~na~e in ,the 

1 APPX.A Page 16. 
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basejnen t o'f s in91~ . famil y r~sideRce. 9rQin~nce 

76-~9, Sec~i~n 3, C~? 75~ Offi6ei F~y h~d ~ct~al 

krtowled'g~ of th·~s i-nherently dangerou·s condi.tion 

whe.n he Insp~ct~d .and author~zed .the in~talla~ion. 

C'. P. 39-41-.. Fiilally, o~f ic~r p'ry' s. fa.i.1·ure to ac:·t 

v.a unreasonabLe when eons~deiin9 the p~~babl'e 

harm whi,ch ~ould be cau.sed thr_o~.g·ha liqu.ifled 

petro~eum g~sexplosion oc~urrin9in a family 

home. c. P. 34":'3"7 .• 

A summary -j u.d·gment mot ion shoul~ be gr'anted 

"If ·~he. plea.dings; dep-9!~iti().n·s, answ·ers to 

'inte'rrogatories and, admis·sion.s on file., 'together 

wit.h the affidavit, if any, show that ~here i~ no 

genu.irie issue a·s ·to any material fact and .tha,t the 

moving party' is ent-itle~ to a judgmt;tnt a$ a m·att;:e.r. 

6f law". CR5~ (e)i Hontz vs~ State,. lQ5 Wn.2d 

302·, 311,714 Pa.c.2d 1176 (1986)·.·'J,'his c,ourt in 

B ail e y, ~·u·.P r.a.~ ta .e··ld t hat 1 I a.bi 1 i t Y <) f -a 
, , . . 

.90vernmentaJ agent un·der ttle ~ai,lure· t9. e·nforce 

ex.ception nec~ssar ily iriV'olv~'s ··t he resol-ut ion of 

fac·tual issues. 

Llabil.i·ty .. w.il1 not at~ac·h. uolas·s 1l·he 
govern.n.ieot ag·e.ntfail.ed tQ ta·k·e care 
"commefisuratewith the. risk Involved·"' •. p·or·k·s 
has ~nly~th~ i[~ite~ duty ~f ~ar_ ip a~t 
r'easonably with'in' the fr·am·ewoJik :of· laws 
governing the mun ic i p.al-i ty and the .e.c<;in9mic 
resou.rce.~ av.aila·ble to it. In d'et'e~lillriin9 
whet~~r a ~uni~lpaLitj.j act or 'tailu~e ~o 
act w.·as unreasonable,. the trier of fact can 
iak.· i~t6 'accbdn~ th~ ~~rilclpaliiies 
~v~i la .. Qle resou.rces .. and. its, i'esourc'e 
allo.c;atio;n p()licy~. Th~··S·i .. ~.nder t·l)e· .ins~·ant 
,fa·cts, .Porks would b~ su~j-ecct .t.o' liability 
o.nl·y· if th.e pol'ic'e' 0 ff i.c·er ':s .failure to 
d~tairi . Medl~y wa's ~'nre;as'on:able :under the' 
c·it.oumstances. 

aailey, at 270-71. 
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Whatcom C,ounty has ,not at:g,u'ed ti\at the 

conduct of officer Fr'y was reason,abl'e 'u'nder the 

circumstances. ' In' fac',t IWhatc,o~ ,county ignores 

this,issue ~nd simply ~~gues,that without privit! 

there' may b.e no i~abilit~. 'However', th~re is ,no 

',requirement for pr:iyity in ~h~s exce'ption to t,he 

pU~,ll~ D:uty Doct,r'ine. 

L,ike th'e government in C,ampbell vs'., B~ll'evue, 
supr~ I a~d ,Haspn v"s io ,Bi£1:on I &~pr~ i t:h"e 
anImal co~trGlofficer~ h~d a'4uty to 
exercis~ their 41scFetion'wh~n confront~~ 

'with a. situa,tion whic;:h' posed a danger tq ,a ' 
par .. ~ lcu 1 ar pe,rson Q~' ,~'lass 0 f pe 1'; so,ns ~ , 
Se'~ond I the, .de partment had reason to bel ieve 
that a·t least one of' 'the ~ogs was da(lg,e'rous,~ 
Th~rd, the'dhild ca~e,withJn the class the 
o'rdinance, was, 1l1tended 'to pr,!lt;.e'c1:~ (Ci'tations 
o~$tted.). 

~i~in •• ton VB. cityo~ ~v~te~t" supra, at 

1201. 

Wha't::.com,Cou:nty doesoot disPllte the, fa:ct that 

,Qrdin'ar:lce 76-69 was in~en~ed' to ,p~oteet the users 

and occup.ants of dwell-ings. ~fc;h~,el waite and, hJ,s 

fa~ily 'were a memb'er ,of' t,ti~t c,las's. 'Whatcom' 

,cou,nt:ydoes not di'spute: th,at the place~eJ1t of a 

liqui'fied petro'leum gas f:U~flace in the baseme.i'lt ,of' 

,a residence i~ 'a,nythin,g other tha'n' 'an actual 

violation of the b':1ildi,og ~~de and an ,inherEmt;.ly 

d'~gerous and hazardous condition. 

III 
1-11 
,/11 
/11 
III 
/11 
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. . C:;hapter 1~~06. . ' .. ~ .... ':' . 

AMENDMENTS TO'WRNA TIONAL' REsiDENTIAL CODE, 
o o· j. p " , 

. . 

. '.' 

. , 

'. . .... 13.66.~i5Am~ndl~~ts, t~' C~~te~ i. Se~ion RI03' ~~i:O~b~Udi~;~et}~~:Sec6:<?l1'::' 
, '.' e' ' , ",':, 

. ' RI04.1 G~DS!l. Secti()n,R~04:8 Liabi~i~. ,and Section:R10S;2 'Wotk' exempt-.ffum·l?~nnit. S~tiOli. '. 
1.03; Section Rl 04: 1, Section:] 04.8, and Section .i05.2·ofth~,:lnt~mation~t'R~id~ritia:J.Code, .1006 ::' 

• , • '. • , , i, , , 

_ .' Edition are hefebY amendel~JQU~ws: " ;-. ' .. :' :. :' .. ' ' ...... '" 
• ,.' • , • , ~ '. , '.' j,''' '. ' 

", {: ,', .. 

" Section RWl. ·Cr$.anon:~fento~~nt:a~~~~.",'",:,',. ':",<:,',: ' .... "::",:.: :,': .... :<,:\' .. ',";:,': >'. < .:,:.:., .... ;" 

" .' :·.&191J: '~~ii~'~ of eRf$Cii~~t::a~nqyi .. Tbere':i~ h~bY ··eStapti~i~~~{in· ;i~ j~dietkn ~.'. ":' 
, ,'~" '~d~ eiif~ent agency.:whlch· sh~ll be :~~ :~e:~kirt~~tiv~ arid ,p~~ti~riai '~ti~i of tlie '~'. 

'.' .' .. ~. : ' ...... :;.. '\ .. '. . '. . .'", , ... ," '.,:' ": .. ", ,: ~"~ :' .. : . : :' , .. ; .... '. ...... ,·~:s .. 

. . building ·.officiat" The' .bui1~ ~d ·fi~. ¢.'e~: dijision of;tlie p~1jlic serV'roes- d~artment shall", ' , 

.: :, ':: .... ;fu~~~~n~the:e~f~~~i~ag~~<~:;:.' .. : :::~. :, ... : ...... :,:.,., .. ~ ,': '~:::::.:: ... ~:.>:.:::;!.y~:/.: .... : ... ~.,: .... , . . ::,:", .. , ..... :.:.:' ... 

. ' :"; .... ;';:'.' . , . ' itt 03:2. Deputies. In.aCcOrdance with·:pt'e.seribccf pr9ce.dures·and·~ ,th¢ app~ya1.'Qf the ,: " 

::".".:~ .. ','.' ~polnting,~~oritY" the b~iidj~ .. ~tfici~ -:~ay""~~~i~ ". .dep~ 'ti~ldi~' offl~i~' the.: related ': 

.. ' .. ,"~ 'tecil~i~:offi~,.inspectors,.pl~ ~x~i~~r~ mid~fu~.,~l~~.~~'Sha1i·~ ~~pri~~frOn1.~ .. : 
:. ,:,'. .' time to';·ti~e. Siic~.'empJoye~·.:sba11" .h~v~ po~6~'.' ~,:'del~~ . by: th~. '~uikli~~' .Q.~~\~t: ~,\.":" 

,.' '. , .,' '.' • • •• .' J .' • • '" • .. : : • • . :.,... ::.: '0' '. ..:......... .: • '.. ....'. • : 

. . , .. , buildii)g,,~fti~lal 'may :4epun¢ 'Such ~~tf~ or·.pl0yee$-:QS 'may be' ~s&ry tQ:Carry gut the: .:;: 

'.' ~ ...... ' fuQctio~,ofthe:~~:¢nioro~ent::~~n~j. ~(': ~;.: :.. :-:":. "':'-' . ';~::.>. :'" :./~ '. " .. ~' .'. '.:'.:.::< ',:. . ".:'> :" .. 
, . ,:,' :R1M;.i ·GerierAL~'· buildittg'·~m~jai\~:,:h~i·:~p~~~~d:di~ ~.·,enforoe'~the,:.:> .. 

~ ." pro~si~;of ~s:'QOde~, FQ~' such ,]>urPo~,·~ ~~~::ciffi~~.:sbal1. ~ve··.the:~~:~~f:'a law'.': : 
. : . .... .. '" .; ..... : . .' . 

'~., ...... ·.enforCement:offic~. - ~ Iff • . . " . ::" >. ':-.: : ,c •. ::';: .:";.~' . ,:: '.: ":":: '.'. :.,', • ,,:'. . : ~:' :'<.. ' .. ' " _ ' ': '>< ... ~ i ", '.:.: " .. :," .. l ;"', '.-: .• ::: ...••• • •••.• ':':. ' .• ,:: i .,:-:-.: ,.' 

', .. ': .. :.,: ..... ':. :RIOSj". Work -:exem.pt· .frOm·: pertni!;~. Pe;mits' 'si¥rll' , ~o(.b.e . required , for :~e·. follow~ng .. :' :'."",1 

.. :. . . ."a~e~~Ptin~ fro~ .. tb~ P~imlt '~~ri:~~ts'~f tl~· code. shalf riot~b~:.d~~d't~ ~~~ .~~~~rl~i~n .. , ''::;:': [: . 
• :- ;". • '. • • •••• • • ' •• : •• , ." .' '. ~. • • • • 0 , . '.. • •• .' ~.. • •••••• ': ••••• .' •• I 

foi . anY' worl< io be ',(l(}ne iii" ~y nUumer: in: viola~on .ofth.e proVifiion,s, of this' ~·.or any ~e( . .~ .. :,:. ~ 
. ~ ....... . .' . ' .. ' . .' '. . ..... . . '. , . '.' .' ". . . . .:.' ,: .": . .... .. :.' ... ::: .' . . .... .' ". :; 

laws or ordioance8 of this jluisdiction; ':'~' ;< .. :.: '" " .....:.- . . ': : ~ 
. ." ". ' . . .... : .,'. '.,' . :. . .,' " . . . , . .~ ..... " .. 

.. ; ., . . . 

. >'. . 2~ ReP.lacet~¢nf..of ~ minb~ part;tluit·d~.·not ~ter' ap~~~~h;f.eq~iJm~~ilfor.:·~ ',.,' .. ,:,' 
. , J'. ".. '.' ." • • • ' •• i : I .':. .. ..' :. '.. " •• ' '. ~'.. .' . '. ' 

':. $1,lC~:.eq,~pnienrU:nsaf~::.:'.·.'::·': ',,: , , ," .. , . , . ". . . _ .. ' . 

YAKIMA COUNTY ORDINANCE 3-2007 
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ALTERATION. Any construction orrenoviltion to an existing 
structure other than' repair or addition that requires a penilit. 
Also, a change in a mechanicalsystem that involves an exten
sion, addition or change to the ~gemeJi~ type or purpose of 
,the original mstallation that requires a permit. . 

• :. The modification of an e~sting struCture without add., 
ing any floor area'or height to the structure is an alter-", ' 
ation. Section R10S of the code I;5pecifies that a pennlt : 
for. the alteration work I.S ~~{red before work begins. . 
The term "alteration" arso' applies ,to m~ch;:miCaI viork ' 

, where the original installation is altered in a manner re
quiring a pennit. The repairs described In Section.,:. 
R105.2.2 are not alterations because a pennit is not 
required. . .. 

APPLIANCE. A device or apparatus that is manufactured ~d : 
designed touti1i~energy and fOr whiCh this code provides SPe- '. 
cific requirements • 

. • :. An appliance is a manufactured component or assenr
bly of components that converts one form of energy , 
into a different fonn of energy to 8C;lrve a specific pur- ' 

, pose. The term "appliance" generally-refers to reSideh-, ' 
. tialand··commercial equipment that is, manUfactured In 
\standardlZed Sizes or types: The term is generally not 
:associatedwith industrial equipment. F9r the applica:-
tion of the code provisions, the teons -appliance" and 
~equlpment" are mutually exclusive." " . 

Examples of appliances· include furnaces; boilers; 
water heaters; room heaters; refrigeration u.nits; COQk
·ing equipment; clothes dryers; wOOd staves;.poo!,spa , 
and hot tub heaters; unit heaters ovens; and similar 
fuel,.fired or electrically operated appliances.. See the' 
definition of "Equipment." . . .. ~" 

:, APPROVED. ACceptable to, the bt»J.ding official, 

·:-Throughout the code, the term "approved" is used 'to 
, 'describe a specific material or method of construction, 

" such as the approved drainage system mentioned in 
, ' Section R40S.S. Where "apprQved" is used, it- means 

that ~he design, material or rriethod of.constniction is i 
acceptable to the building ,officiaL It is imperative that : 

',' the building officials base their decision of approval on/ 
the result of investigations, tests' or' accepted princi-

. . pies or practices. . 

FUEL-PIPING SYSTEM. All piping, tubing, valves and fit- " 
tings used to connect fuel utilization equipment to the point of 
fuel delivery. 

'+ As used in this Code, this term includes the tubing and 
pipe used'to convey fuel gas from the'point of delivery 
to the appliance. 

1::. 
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Part VI- Fuel Gas 

Chapter .24: 
Fuel Gas 

The'code text of this chapter is excerpted from. the 2006 edition of the International Fuel Gas Code" and has been modified where 
necessary to make the text conform to. the scope of application of the Internatipnal Residential Code/or One- and Two-Family 
DweUingi~. The section numbers appearing in parentheses after each section nlimber represent the location of the corresponding 
text in the International Fuel Gas Code. . . '. . . 

General Comments .. 

This. chapter covers all·lns.tallations of gas piping; gas 
appliance installation and gas appliance venting sys..: 
terns. It Is. extracted from the International Fuei Gas 
Code® <IFGC®) and is identical iti Intent. This chapter 
contains its own gas-specific coverage' of. combustion 
air, clearanCe reduction methods,chimneys arid . vents, 
and appliance installation. The dual section' numbering 
system allows this text to be cross-refe'ren~ with the 
IFGC. Chapters 12,13,14 and 20·also contain requir~
ments applicable to gas appl.iance ins.~lIations~ . . . 

.. The IFGG itselfis segregated bysectipn number· into 
tWo categories:~~. ~nd,:,!:!tandard .. In ,th~t. dOql,.lment, 

. , 

cOde sec~ions are identified as IFGC; standards sections 
are identified aslFGS.The IFGSis a copyrighted work'of 
the American Gas Association. .' . . . 
The~mme'1tary text. of this chapter is produced· and 

copyrighted: by ·thelntemational Code Councir®.· . 

Purpose 

Chapter 24 intends to protect occupants and their ProP
~rty from fire, explpsion and health hazarOs that-could re
sult from the improper installation' of gas piping systems, 
gasapplial1ces;and appliance .. venting systems. . . 

.. ' ",': 
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SECTION G2401 (101). 1. Liquified natural gas (LNG) installations. 

GENERAL .. :.:~. 2·.Te~.LP-gas piping f~r bU~dings.uri~~C()n-
. G2401.1 (101.2) AppliCation. This chap,tir"covets,tM~.fuel~C·. : ::' ...... :Strqe"tion of .. renovation that is not to ~me part of 

g8!l piping sysieJ?l8. fuel-gas qtilization ~~p~ent ~d:~~te~(:' ·;:::·T. . .. the permanent piping systerQ. .. . . 
accel!sories, ventiDgsystems.andcombusttonrurconfigw:ati0ll&' ":~\.' .. 3: ···E· .... ·t·· .: ·:"'ed·· S· ·tt· G241211 .. 
most commonly encouJ;l.te[~ iir ~~ con.Stru(!timi"·of·9n~·.and/· ". ;, xcep as.proylul. ,111 ec on .. ,gasplpmg, 

. , , . .... .; .... ;in~ters, .gaS' pressure reWators. and other appurte-
two-f~y dwellings and structures re~ated by ~ .~. jJ .... ~: ., . f .. ~< .. : :'wrii~ usCd by th¢ serVioggas 's~pplier in the distri':' 

Coverage of piping. systems shall extend from the point. tir:. . . QQnon of gas, other than unqillited LP-gas. 
delivery to the outlet of the equipment shutoff valves, (See· ... :. .... . .' 
"Point- of deliv~ry"). Piping .. sys~ms ·req~jlements. sltall. . .... :,,~, .Po$ble LP,,:,gas eq~~~~?tof all types that Is:n9t con," 
include design, materials, compo~e~ts, fab~~on. M.S~~ly.,.. ,.. '." . ..necteci ~:a fixed.~ fuel plpmg system. 
installation, testing, inspeC~on,operatiQn..aiid m~t¢nim~".~::"·: ';, "S •. Po~le fuel cell appUan~ .that are neither con~ 

. Requirements for gas :utilization e<J.upmentanci. tehited ~cceS::: .. ::." "'::. .nected tQ. a·fjXed piping 'system no~ intercoimeeted to 
sories shall include inStaIlatiotl; cOinb~tionarid ven~tio~ ~.. :. . a P9.~ef grid:. . ..:!.: . '. . .. 
and. venting and COmtectio.nsto piping·.sysfe .. ·ms. :.' : .. '.... :I .. ~.· . . . .. . 

. . 6. Installation·of.hydrQgen gas, LP-gas ~d compres~ 
The omission from this chapter of any material or methOd of . . nat¥algas (Q1'G) syste~onvehicleS. .. 

installation provided fOr in ~e Ilite.maiiOnai. iUei Gas ·COtle .. . . ..' . .. . 
shall not be construed.as prohibiting the use 9f s1i~hmaterial or .:. This' section deSqlibes the types Qf fuel gas systems to 
method of installation. Fu~l-g8$ piping systems, fuekgas·utili- . . which the code Is intended to apply and specifically lists 
zation equipment and relatedaci:es~ories, v;entiIlg systems and . those sY$tems to which "th~ cod~ does not apply .. The 
. combustion ali: cOnfigurations n~tspeci,fic~y oo,verediiJ. these ~pplicabil.itY of the code spans from the initial deSign of 
chapters shall comply with the IlPPij.table ·provisions of the . fuel gas syStems, through the installation and construe-
International Fuel Gas Calk.·· . 'tion phases, and into the' maintenance of operatlngsys':' 

terns. Chapter 24 of the International Residential Code® 
Gaseous hydrogen systems shall be regulated by Chapter 7 (IRee) covers fuel gas systems and is. a duplication of 

of the International Fuel Gas Code. the applicablelFGC text. The provisions of IRC Chapter 
This chapter shall not apply to the following: 24 and the IFGC are Identi.cal. APPX. c. . 
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ALTERATioN: A: change in·a sy~~~ that involves an exteQ.-: 
sion, addition or Change to the arrangement, type or pwpose of 
ti,.e. ~rigin!i1 installation. 

(. An alteration is any modification ot ch~nge made to an 
existing· insta1lation~ ·For example, increasing the size 

. of piping fora portion 'of the· system to accommodate 
"i; .' different. appliances would b.e, atl alteration. . 

APPLIANCE (EQUIPMENT). Any apparatus ot equipment 
that utilizes gas as' a fuel or raw material to produce light, ~eat, 
power, refrigeration or air ~nditioning. . 

.:. An appliance is ~ manufactured component or ~mbly 
of components. that converts one source of energy Into a 
different fonn of energy to l?erye a specific purpose. The 
terril "appliance" generally refers to residential- and com-
· mercial-\}Ipe utilization equipm~nt that is manufactured 
in standardized ~izes or types. The tenn -appliance" is 
generally not asSociated with indusbial-type equipment 
For the application of the code provisions, the tenns "ap-
pliance" and "equipmenr are interchangeable. . 

Examples of appliances regulated by this code in
clude furnaces; boilers; water heaters; room heaters; 
decorative gas log sets; cooking equipment; clothes 
dryers; pool, spa and hot tub heaters; unit heaters; ov
e.f.ls and ~~!"ilar gas-fired equipment. 

APPROVED. Acceptable to the code offi.cial~or other author-
iiy having j\1risdiction. . . . . 

+As ~Iated. to tfTe process ~f acceptartce 9f .fl;JeJ: gas re
. . lated Installati9f1s., Including. ~ateiials, Jjquipment and 

construction systeins~ this d~finition'identffies where 
u.ltimate ~uthority·~~ Woer:Jever thls'tenn ·is i:tsed;.it. 

· means that only the -enforcing'-8uthority can accept a 
'. specific ·iristaijatiQ~ O.r :.tp~pOnent ;;is complying. with . 
. '. the code, Research· 'reports· prepared and published. 

·by tliEtlntemation·al. Code Council may be· used by 
code officials to aId in their review and approval of the 
material or lTIethod descri~ed ~n the report. Publishing 

· a report do~ not indicat~ automatic -approval" for #Ie 
material pr method described in the report. Wh~n the 
.code states that an ~em or' method' '''shall be ap
.proved,· ifdoes npt mean that the code official is obli-

· : .gate~ to allow It. ~ther, it means that the code offici~I 
· rtn~st determfn~ whether the item OF method is acpept:" 
.'able; that.is, the code offiCial must'makethe decision 

'. . It? alloW or d.isallow,. . 

· EQUIPMENT. See "Appliance." 

.:, S~e the comm~ntaries for "Appliance (equipment)"; 
" ·APplian~, fan~ssisted combustion"; "Appll~n98, 
Autom~ti~I.rY Controlled"; "Appliance :ryp~"; -Appli-

' .. an~,.unV~.!1ted"and "Appliance, vented. . 
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FUEL GAS. A 1).~·gas, manufactured gas, liquefied pet.ro
l~ gas or mixtures o~ these gru;~ .. 

(. The nature of fuel'gases makes proper design, instal: 
ia1fon· and selection of materials and devices neces-

. sary to minimize the .possibility 9f fire or explQ$ion. 
'Bringing fuel gase~ illto a buildinQ is·in.itself a risk. The. 
'provisions of the code are intended to reduce ttI.at risk 

.. to a level compa~ble to tha~ associated 'wlth other en-
ergy sources such ~s electricity. .. . .' 
: The twp most commonly used fu~l gases are natural 

gas and liquefied petroleum gas (lP-gas or LPG). 
These fuel gases have the following chara~eristics or 
properties. . . 

. Natural gas: The principal eonstituent of natural 
· gas Is· methane (CH4). It c(n. also contain small 
q\lantities of nitrogen; carbon dioxide, ·hydrogen 

. sulfide; water vapOr, other·hydrocarbons (such as 
ethane and propane) ~nd various·trace.elements. 
· Natural gas is colorless, ~steless anQ. odorless; 
however, an odorant is added to the gas so that it . 
can·be readily detected, Natural gas is lighter than 
air (specific grevity of 0.60 typical) and has the ten
dency to rise whef:l escaping to the. atmosphere. 

. ,NatUralgas has a rather narrow flam~abmty ran~e 
(approxiniat~ly 3·to 1.5 percen~ v~l.ume iri a~r)a~ve 
l:md below Which .the ga~-tC?-alr I)1lxture ratio Will be 
too och or too 'Iean to support co.mt?u~tion~ THe 
· heailrtg valu~ ~f na~ur:aJ gas is apptoxil1J~tely 1,050 
Btu per cublcHoot (39 MJ/m3). ,..' '.' . ", 

-LP..gas: i..iq~ried petrpleum. ga~~" .iricl~e .. eoth
mercial propane and commercial butane. ,l:.p~as 
vapors are heavier than ·air (specific gtaviw qf 1,~Q2 . 
typical) and tend to accumulate ·In l.9w -areas a~d 
near the floor. The ranges ef. fI~mmability. ;for 
'LP-gases 'are narroWer than thOs.e 'of ~aturar ~as 
(approximately 2 to 10 percent v~I~li'1e In ~Ir).ltke 
'natural gas; LP;.gases a~ odorized to'ma~ them 
detec1able. The heating value of PropaflQ is approxl-

.. :,.. mately'2.500 Btu per. cUblc'fOo~ {93 .MJ~m3).of:gas. ; '. •.. The heating value. of bUtane I!? spproximatelt3,300· 
,.... 'Btu per cubic foot (123 ~J/m3) of ga~. . 
FUEL ·GAS· UTILIZATION EQUlP~NT. S~ "APpli-
.ance." . . 

. ., 
.• :.S~ the commental)' for "Appliance (~q~ipment)." 

GAS PiPlNG. ~ .iDstail~tion at pipe~ valves, or fitthtgs 
inSqilled on ~ pre~ses or in a buUOing and utiliZed to convey 
fuel gas. . 

.:. Gas p.lplng .irlclu~~ all the eomj;bnents, fittings a~ pip
ing ~E$I~ tbid~.I~erthe luet gas from the point of deliv-

. ery'to ~e~pp.Jia~~ or equipmen(oo.nnedion. The Point 
pf.del~er.r. mar .he·.&:. ~ulatQr ~'!11eter that is typica~ 
In$ta"~ I:)y tile gasjutillty; The point of ~ellvery may be 
locat~ ~t~e lJs,er'sp,fOpertY,.liiie, imtpediately ou~id~ 

. the ~tire.qi" 1n ·so(l1e !nstat'!~ In- the stru~ure.···. .: 
~AS ~iiA1;1ON EQUII'MEl'iT~ AnappWin~ that u.ti-
UZes gaS as a.fuel otiaw materia1 'or bOth. . . .. .. 

. ; . . l! • : I' • 1-' " .' '.' 

(·See ilie com{11e!JUiry fot KAppliance.(equipment)."' .. 

itOUSE ;IP~~.· s~ "Pi~~g Syste:u... . . . 
') ;:~ . . .' '". . . '.' 

. ~ ~Usep.lping is the distribution piping d~rtt 9fthe' '. 
point of i::leflVery. House piping Is an antiquated telTil. 

" .. "C. • • • ., 
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OFFICE RECEPTIONIST, CLERK 

To: Beverly R. Briggs 
Cc: 
Subject: 

Mark R. Johnsen; Larry Peterson; Nancy L. Randall; Mike D. Williams; Kevin J. Curtis 
RE: Electronic filing of Reply Brief of Appellant 

Rec.11-12-10 

Please note that any pleading filed as an attachment to e-mail will be treated as the original. 
Therefore, if a filing is bye-mail attachment, it is not necessary to mail to the court the 
origi nal of the document. 
From: Beverly R. Briggs [mailto:brb@winstoncashatt.coml 
Sent: Friday, November 12, 20103:34 PM 
To: OFFICE RECEPTIONIST, CLERK 
Cc: Mark R. Johnsen; Larry Peterson; Nancy L. Randall; Mike D. Williams; Kevin J. Curtis 
Subject: Electronic filing of Reply Brief of Appellant 

Supreme Court No. 84563-8 
Case Name: Conrad Pierce v. Yakima County, Washington 

Pursuant to RAP 10, attached for filing in PDF format is the Reply Brief of Appellant, including an Appendices of 25 
pages. A Motion to allow an overlenght brief will be emailed momentarily. Please contact me if you have any questions. 
Thank you. 

Meriwether D. (Mike) Williams, WSBA No. 08255 Winston & Cashatt, Lawyers, P.S. 
Phone: (509) 838-6131 
Email: mdw@winstoncashatt.com 

Beverly R. Briggs 
Paralegal, Winston & Cashatt, Lawyers 
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