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REPLY TO 
STATEMENT OF THE CASE 

Ms. Jorgenson makes certain reyri-sc?n+i.+.i on:; 

that are inconsistent with the record. She seens 

to infer that the status of the parties' check:inq 

accounts at the time of separa.tior :;i:.~re 2006 j i513 

, . ,  some significance in the court ' s d.ecc.r~i>iiin I:. ic j r  or  

incomes. The court found the 3ar~:ies ; ir,<:,ai~.es ,at: 

the time of trial (August. 1613), at .  sP.)?i:e $2,""' i t l i )  ti) 

Ms. Jorgensor, (imputed; and surr?e $5, i:>l:;I r c ~  i!':-i-. 

hmttekier . ?'he fact that t:l.e:, e8.-h ha6 c;sh ?.!: 

the time of separaii or1 cou!.."iia.je haci-s~irti ' 

significance in terms of the court's piopext,y 

division. However, the ,coux.t: '~s Fi: I " t mat: 

and Conclusioris of Law (which tlie c u ~ ~ > - h . - -  i t . ;oif  ;;. 

prepared (CP 85-91) ) c1ea.rJ.y i i~6icat .e  ~ r h z ?  an;. .. 

property of arly value (tile CGiLi. t asc r - l r~e8  .iai'.ic-c 

~. 
to personal property having as iiztle, va1,ue 3:s 

, ,  some $4, 815) were considered, Alkegattl:3rs r.)s r:ds:i 

. , assets bore no relation then, .nor.shoulu .L.'c:.--~oBI, 

to the income of the parries. . ., 

The couri: calculcted tiif: vaiiie:of .any 

property of signific:ance and divid.ed t;!-ie pt11:tie.i;' 

estate equally. The Findings c f  F,?~: t;, ,3,rl& c .  . , ' 

I. 



Conclusions of Law (CP  85 --90 j and spec i.iii:nl~?y 

Attachment A (CP 91) indicate, in essence, that 

Ms. Jorgenson received property valued at some 

$205,000, which the court, accordmg r.0 its 

methodology, required her to "pay" Mr. hout~ekiex, 

some $102,500. Correspondingly, Mr. Xouttekier 

was awarded property val.uc?ti at; some $55, 715 wkic11. 

required him to "pay" Ks. Jorg<snscn scInt-1 $28,357. 

The amount owing then. by way of an :?,cpdal5.ziiig 

judgment, was some $ ' 7 4 , l 4 3 .  The c m r t  oftset c1'a.t 

amount by the $36,500 of unpaid child support, 

causing an ultimate j ,~dgmezt in the amount of 

$37,624 owing from Ms. Jorycnsi~;l .to- Wr.. 

Xouttekier. As the record reflects, the trial 

court did not ascribe any vz1.ij.e t'o Mr. 

Houttekier's kiusiness, as t:hex:e was nbnc, 'r:or di.3 

it ascribe any value to Ms. J;,ryenson's business, 

as there was iione. ( C P  33.) 

ARGUMENT 

There is no evidence to s u b t a i n  the euurtis n f f s e t  
regarding rental value of the shop. 

Mr. Houttekier has assigned errox to rhe 

court ' s equating the iosr: i "ccm~uriit~") r t:nt on 

the parties' rental horrte with the rental value .- 
L 

, . 



"received" .by Mr. Houttekier, usi?:~.q t h e  s h p  

adlacent to the rental propetiy The record snows 

that the rental home was p-uicilased for $55,000 in 

1999 (CP 86), and the parties subsequently 

rehabilitated it and rented it for $530 per moni..h 

(CP 86) . The court awarded sai.d property, wi t:h 

the shop, to Ms. Jorgenson, dt a value of $60,000 

(CP 87) . Ms. Jorgenson a5mit.s there !":,as !:iu d i re -*-  ,I .- 

evidence pertaining co ?:le rentai valic c ~ i  Lne 

shop (Respond<:nt ' s Brief, page four) , tic,:% i-.l-~i>l 

"neithsr party presented an estimate of the ai<+..L~i,.! 

monetary rental value of a similar storage shed" 

(Respondent's Brief, page six), k ) u t  the zcurt 

"knew" that the shop was 30 .a: 30 and i~a.s used o r  

storage. 

Ms. Jorgenson correctly cites Marriaye of 

Littlefield, 133 Wn 2d 39, 46-47, 940 P.Zd 136:: 

(l997), for the proposition that: ~ . , ,~ 

:a] court's decisiorl .... is ba.se:'l on. , 
untenable grounds if the far:t.iial. 
findings are ~~.csupported by the .~ ~, 

record. 

Ms. Jorgenson has conceded there i s no fli*c:t-ual 
, , 

support for the offset, as no one testified to the 

rental value for the cse  uf n garagel as being 



equal to the rental value of a k'orne. 

Ms. Jorgenson asserts tnat vali.1atio.n f i.ildinc;s 

must simply be within the range of crei"ib!..ii: 

evidence pursuant. to Pfar r iage  crf Sedlock, 6i, Wn. 

App. 484, 849 P.2d 1243 (1993). Both parties 

here, however, acknowledgs that there was no 

credible evidence offere6 wi-iii-.h the court. could 

rely upon to determine the reili:al v a i u e  of <z 

garage, as there was no "rai:Ge" gl~en b:y the 

parties 

Ms. Jorgenson further cites PJ~:rl.i~.iuyt;ci?.! i3. , 

blo'~orthington, 7 3  Wn.2d '755, '24Ci 2.26 47:3 (!!9;3f.j) 

for the proposition ehat iric u l t l n a i - e  qut:si.ior, , is 

whether a final division cf sroperty ic fair, 

lust, and equitable. In that: case, .howe~e.~, the 

appellate couzt remaz2ec?., fin<?..irig,il f.il:,o-h.s a:. 

We could agree w i ~ h  the cmurt's 
reasoning in. this case if there was 
evidence to support it. The trial 
court's findings are determinati.ve 
of the factual issues involved only 
when there is evidence in fhe 
record. to sustsic them. in the 
instance case, we find no evidence 
in the record to support. the $53 , . 
valuation placed by the court upon 
the timber 1.arids owned j~n common by 
the plaintiff and bls br~rher. 

4 
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(In that particular case, the court d.ei:e-iriiiined 

that certain l.ands, held in common with a. brother, 

had lesser value than slrnilar imds owned 

individually.) 

Ms. Jorgenson cites Marriage of Pilant, 47 

Wn. App. 173, 709 P.2d 3.241 (1.985!, for the 

proposition that an erroneous vaiilation does not 

require reversal of an orherwise fair and 

equitable division <>_if a s-zezble es";at..r. ?TI ;hat 

case, the court noted j... hat .  ikh.e estcte. i;:. questioil 

was worth between $546,000 and $675,000; an3 that 

the appellant wife ..<as receiving proper t-y i ~ ~ l r + l 1 .  

$100, 000 more than her husband. The act:i;aL j.ssiir- 

was whether the court could disregard an expert's 

valuation ot a penslori,-utilizing a stailsiar5. 

mortality calculation, cwhich va.L)led t!le pensi~:~ 31) 

some $94,500, when the ct?!,.rt valued the Same at 

some $47,000, attribuiahle to the' cou-rt's 

determination that a standard mortality tcl:;l.e, \ N ~ G  

iriappropriate: given the husband's apparent' 

reduced life i?xpectaricy . The court tilei? fl,>ulid 

there was no abuse nt: d.i.screti.on, as t:he couit.'~ 

division was ~~fherwise fair. 

Ms. Jorgenson asserts that: her mother 
5 
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provides unreihursed care for the chilzren 

(Respondent's Brief, page f o u r ) .  The test-iinor~y 

was simply that her mother- "helps me out; tak~ng 

"my kids" to and from school and is the~e when 

needed" (RP 226) . 

THE COURT ERRED IN ITS FAILURE TO DEVIATE 

Mr. Houttekier contends that the court's 

failure to deviate is manifestly unreasonable 

based upon untenable grounds, untenable reasoris, 

and based on an incorrect standard. 

Ms. Jorgenson states (Respondent's Brief, 

pages two and three) as follows: 

Ms. Jorgenson also provided care 
for the children "at her business" 
savlng Mr. Houtteirier a s~i.bstant.ial 
amount in day care coscs. !R.P 5 7 )  
(sic) The court conceded that Mr. 
Houttekier qualified for a 
deviation based on the amount of 
time he had with the children, but. 
denied a deviation based or1 the 
savings he received by Ms. 
Jorgenson watching the children at:. 
her business rather than placing 
them in day care. ( C P  61, 80-81) 

Mr. Houtt.ekier indicated, in h i s  Bri.eE, that. 

each parent is provldlng equally for the iiilldren, 

but for the fact that he returns che i,'ii:.i.ldreri 

Tuesday at 9: 00 p.m., rather thdn retilrnlng them 

6 



to school Wednesday at 9:00 a.m. rhuc, ;n a t\>c 

week period of time, the children are in his care 

exactly 24 hours less than they are in Ms. 

Jorgenson's care. There are no day care cost.s, as 

Mr. Houttekier is home when the chii.dren are in 

his care and not in school, while, likewise tilere 

are no day care costs for Ms. Jorgenson, as she is 

home when the children are ir: her <:arc? an?, i .c>t* l r i  

school. 

ML . Houtr.ekier con~ends r.ha!; Ms. Jorgenson 
has the childrcr~ in her care for approxjl-iiat:ely L-wo 

more wakiny hours per week than. h i m .  'There was nc, 

testimony as to the "savings" Mr. Houttekier 

received by v?.rtue of Clle tact that the chiidreri' : 

mother was home when she had her court-ordered 

residential placement. 

The quesi:iorl is, tr~eoretically, can o;ie 

parent "charge" the oti-ier parext for providing t o r  

the children urlilg thdir reci'dential time. No 

case authorit:;~has been found. where one parenr 

"charges" the other parent for carii-?g for their 

children. Ms. Jnrgeriso;l "id n0.c testify !:bat she 

had fewer ava.llahle sl.ul:s in her i.~ome-based day 

care because her own chil.drer, were physical1.y 
7 



present. To the contrary, she inuicaned that sllr 

considered hcrself " fu l  l " prc)ha?c,ly half of the 

time (RP 180), and soriie days has no children at 

all (RP 285). Relative to the theore~ic savings 

for caring for her own chlldren durlng her 

residential time, Ms. Jorgenson did testj.fy thst 

she has one (day carej child in her day care two 

. . 
days per week, and her charge for thac c!llLYi !IS. 

$110 per month (3.P 181) . Thiis, wher, the ~~~~~t :3?: 

Ms. Jorgenson) contends that' there has been a 

substantial snvings to Mi. Foilttekier , the r,a,v-i.ngs 

could not, for avoldlr,ij day care on* ncrnlnq s 

week for two hours, be greater than, or everi equal 

to, her charge for a rron.-biological chi!.& irl l l e ~  

home two days per wesk. 

Ms. Jorgenson correctly cites. i*far-r.iage o 17 

Littlefield, 133 iili-11. 2 t l  3 9 ,  4 6 - 4 7 ,  940 P.Ld .1.!6% 

(1997) for the proposition that the couri~ls 

decision is: 

[b I ased on untena:b.:.e g~:i:;urids if the 
factual findings are unsupported by 
the record. 

The court assessed child support failing to 

take into account the followiny: 

1. Fls. Jorgenscin had no !ious.iiig c c z t  
8 



(mortgageirent. on the home om-ed by the partj.es 

and occupied exclusively by her duririg the 

pendency of the action). If, for instance, Mr. 

Houttekier is "charged" for using a garage during 

the pendency of the action, sl.iould Ms. Jorsenson. 

be "charged" for free housing and reduced business 

overhead by exclusive1.y occupying the parties' 

home? 

7 - .  Ms. ,Jor~enscn waivej, _ C C Y ~ V ! _  i.,f $500 ijer 

m~nth on a "community" asset 'CP 87); 

3. The parties lived across the alley i r o m  

one another, 2nd they hod a virtually co-eqilai 

residential schedule (CP 86-87); 

4. Mr. Houttekier provided adupi:ica?:e 

household for the children (RP 112.) ; 

5. Mr. Houttekier paid the cblldren' s 

medical expense, dental. expense, n:~d tutoring 

expenses without contribntion f+.on.plis. t90rgensori 

iRP 112-114). (Ms,. Jorgenson did not provide F o r  

tile children's medical costs during the .pendency 

of this action as asaeri::d by Ms. Jorgenson ia her 

brief; rather, Mr. Houttekier did. Once Ms. 

Jorgenson married, Mr. Moholarid, a Spoka~ne County 

Sheriff's Officer, earnj-ng approxi.mai;ely $57 ,. GOC 
3 
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per year (Exhibit 103) , the cP~ildren were covered 

under his medical policy. Medical expenses were 

paid, exclusively, by Mr. Houttekier.) 

Pursuant to RCW 26.19.080(2). health care 

costs are not included in the ecorlomic table. 

Monthly health care costs shall be shared by t.he 

parents in the same proportion as the basic child 

support obligation. Health care costs skiall 

include, but not be limited to, iiiedica?, dental, 

orthodontia, vision, chizc?~x-~a.ctici mentai health 

treatment, prescription medication, other similar 

costs for cars, and treatment. 

. . Tutoring is also considered a special. cl;l.r.d 

rearing expense, While Mr. Houttekier proved his 

expenditure, he received no credit whatsoever . 

During the pendency of this action, Xr. 

Hcjttekier sciely paid the carryi.l;g expenses of 

the part-ies' property, again, wkth no 

consideration of the same. (CP 87) 

ATTOELNFY FEES 

Ms. Jorgenson has requested attorney fees 

under RCW 26.09.140. This is not a dissolution of 



marriage ac~ion. Attorney fees to date have cot 

been authorized under the dissolution statute, 

meretricious/equi.ty re.~.at.iorisliip cases, !hiestern 

Community Bank v. Helrner, 48 Wn. A p p .  694, 693, 

740 P.2d 359 i1987). 

DATED thi; &day of October. 7011. 

BY' : -. 

AL 
WSBA ii6584 
Attar-iiey for "ippellant 
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