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INTRODUCTION

When real estate developer Patrick H. Kofmehl (Kofmehl) became
concerned about the economic viability of one of his proposed
developments, he sought to obtain more than he bargained for under the
terms of a commercial real estate purchase and sale agreement with
Baseline Lake, LLC (Baseline). When it became apparent that his own
broker could not support him and that he would not improve upon his
bargain by means of litigation, he successfully avoided the bargain
altogether on grounds that the description of the property conveyed by the
agreement did not comply with the statute of frauds.

Baseline does not seek to enforce the agreement on appeal. Instead,
it seeks reversal of the superior court decisions leading to an award of
rescission and restitution in favor of Kofmehl following his avoidance of
the deal. This case presents the question of whether, and under what
circumstances, a buyer who avoids a real estate contract under the statute
of frauds is entitled to rescission and restitution when the seller is ready,
willing and able to perform as agreed.

ASSIGNMENTS OF ERROR

1. The superior court erred by granting Kofmehl’s motion for

summary judgment regarding rescission and restitution. CP 804-08 (Order

Granting Plaintiff’s Motion for Summary Judgment Re: (1) Rescission and



(2) Restitution & Denying Defendant’s (Renewed) Motion for Summary
Judgment, Oct. 22, 2010).
2. The superior court erred by denying Baseline’s cross
motion for summary judgment regarding rescission and restitution. /d.
3. The superior court erred by ordering restitution in favor of
Kofmehl. CP 850-52 (Order Granting Restitution Award, Jan. 11, 2011).
4, The superior court erred by awarding attorney fees and
costs to Kofmehl. CP 880-881 (Order Granting Award of Attorney Fees &
Costs, Feb. 17, 2011).
5. The superior court erred in entering final judgment based
on the foregoing orders. CP 882-84 (Judgment, Feb. 17,2011).
ISSUES PERTAINING TO ASSIGNMENTS OF ERROR
1. When a buyer of real estate avoids a purchase and sale
agreement on grounds of the statute of frauds, can the buyer obtain
rescission and restitution when the seller remains ready, willing and able
to perform as agreed?
2. If the buyer is not entitled to rescission and restitution
under these circumstances, who has the burden of proving whether the

seller is ready, willing and able to perform?



3. What is the degree of certainty required to meet the burden
of proof: clear and convincing evidence or a preponderance of the
evidence?

4. Is there a genuine disputed issue of material fact regarding
Baseline’s readiness, willingness and ability to perform under its real
estate purchase and sale agreement with Kofmehl?

5. Is either party entitled to recover attorney fees and costs?

STATEMENT OF THE CASE
A. Background To Agreement.

In January 2007, an Internal Revenue Code § 1031 tax exchange
facilitator known as Exchange 1031 Services IV, LLC (Exchange 1031
Services), acquired a parcel of real property near Quincy, Washington, on
behalf of Baseline. The property consists of approximately 43 acres, and,
at the time of acquisition, was legally described as Farm Unit (FU) 182,
Block 73, in Grant County, Washington. Ultimately, Baseline did not
participate in a § 1031 tax exchange and title to the property was later
conveyed from Exchange 1031 Services to Baseline.'

Baseline had the property surveyed and divided into three lots,

which are described as Lots 1, 2 and 3 on the plat. Lot 1, consisting of

' CP 68-69 (Declaration of Warren R. Morgan in Opposition to Plaintiff’s Motion for
Summary Judgment, Mar. 24, 2009, at 1:25-2:8 [hereafter “Morgan Decl., Mar. 24,
2009”]) ; CP 83 (Baseline deed); CP 88-89 (Exchange 1031 Services deed).



approximately 30.12 acres, comprises the middle of the property. Lot 2,
consisting of approximately 3.93 acres, comprises one corner of the
property. Lot 3, consisting of approximately 9.04 acres, comprises the
southern part of the proper‘[y.2

Baseline intended to sell Lot 1 for development, and to build a
private school on Lot 2. It had no immediate plans for Lot 3, which was
subject to an easement for an irrigation canal. CP 69 (Morgan Decl., Mar.
24,2009, at 2:16-19).

Baseline listed Lot 1 (not Lots 2 or 3) for sale with a real estate
broker. The original listing price was $1.6 million. However, given market
conditions at that time, and competing offers from two buyers, the listing
agreement was amended to reflect a price of $1.65 million for the same
proper‘[y.3

Kofmehl sought to buy the property for a residential development.

After exchanging several offers and counteroffers, Kofmehl and Baseline

2 CP 69 (Morgan Decl., Mar. 24, 2009, at 2:8-15); CP 74 & 327 (survey map); CP 91
& 353 (preliminary short plat); CP 98 & 377 (recorded short plat). On the survey map,
the 30.12 acres of Lot 1 was further subdivided into a 12.72-acre parcel and a 17.40-acre
parcel—the maximum number of lots that could be short-platted, see RCW 58.17.060—
in order to facilitate sale. CP 69 (Morgan Decl., Mar. 24, 2009, at 2:20-25). Because the
sale between the parties involved all 30.12 acres of Lot 1, the further subdivision is not
reflected on the preliminary plat, nor on the recorded plat. /d. The survey and plat maps
are reproduced in the Appendix to this brief.

* CP 70 (Morgan Decl., Mar. 24, 2009, at 3:2-6); CP 97 (original listing agreement);
CP 99 (amended listing agreement); CP 451 (Deposition of Warren R. Morgan, Dec. 17,
2008, at 65:5-12 [hereafter “Morgan Depo.”]); CP 457-58 (Deposition of Curt Morris,
Mar. 5, 2009, at 52:14-53:5 [hereafter “Morris Depo.”]).



entered into a commercial real estate purchase and sale agreement (PSA)
on April 17, 2007. Kofmehl offered to purchase the 30.12-acre Lot 1 for
the listing price of $1.65 million. Baseline accepted Kofmehl’s offer in
lieu of a competing offer for the same property in the amount of $1.625
million.*
B. Property Description.

The PSA described the property as follows:

This Agreement covers the following described real estate

in the City of Quincy, County of Grant, Washington,

commonly known as Approximately 30.12 acres of vacant

land situated between 10th Avenue and 13th and legally

described as follows: All included inside of FU 182, Block

73, Columbia Basin Project, Grant CO Tax Parcel
# 20-0838-000.

CP 75 (parentheticals omitted). The property description was drafted by
Kofmeh!’s broker.’ He based the property description on Baseline’s listing
agreement and the survey map. CP 464-65 (Nicholson Depo., at 48:11-
49:23). He intended to include the 30.12 acres corresponding to Lot 1 in
the property description. /d. He knew that the property corresponding to

Lots 2 and 3 was not for sale, and he intended to exclude that property

* CP 70 (Morgan Decl., Mar. 24, 2009, at 3:7-17); CP 75-77 (PSA); CP 93-96
(competing offer). Although the first page of the PSA is dated April 13, 2007, the last
signature was obtained on April 17, 2007. CP 75 & 77. The PSA is reproduced in the
Appendix to this brief.

> CP 464 (Deposition of Michael Nicholson, Mar. 18, 2009, at 48:1-7 [hereafter
“Nicholson Depo.”]); CP 70 (Morgan Decl., Mar. 24, 2009, at 3:17-23).



from the description. CP 460 & 464-65 (Nicholson Depo., at 21:8-15 &
48:11-49:23).

Kofmehl’s broker highlighted his copy of the survey map to show
the property described in the PSA. CP 465 (Nicholson Depo., at 49:3-14);
CP 371 (map). Initially, he highlighted the map incorrectly. The initial
highlighting did not accurately reflect the southern boundary between Lots
1 and 3. However, it did accurately reflect the boundary between Lots 1
and 2, and it clearly showed that the 3.93-acre Lot 2 was “excluded,” in all
capital letters with underlining. CP 468-70 (Nicholson Depo., at 63:18-
65:22); CP 372 (incorrectly highlighted map).

Kofmehl’s broker discovered his error “almost immediately,” and
corrected the highlighted survey map “within hours” on the same day.
CP 470 (Nicholson Depo., at 65:10-22). The corrected map accurately
reflects all boundaries of Lot 1. As with the previous, incorrectly
highlighted map, the correct map also clearly shows that the 3.93-acre
Lot 2 was “excluded,” again in all capital letters with underlining. CP 371
(correctly highlighted map).®

Kofmehl’s broker told Kofmehl exactly what property he was
offering to purchase under the PSA. CP 465 (Nicholson Depo., at 49:15-

23). Kofmehl’s broker also gave copies of the listing agreement, the

¢ Both maps highlighted by Kofmehl’s broker are reproduced in the Appendix to this
brief.



correctly highlighted survey map, and the PSA to Kofmehl. Kofmehl
admits receiving a copy of the listing agreement, although he claims “[i]t
was not something that I actually paid a lot of attention to.”’ Kofmehl
admits receiving a copy of the map, and being aware that the 3.93-acre
Lot 2 was excluded. CP 439 (Kofmehl Depo., at 19:10-19). Kofmehl also
signed the PSA twice, once on April 13, 2007, when he made an offer, and
again on April 17, 2007, when he accepted Baseline’s counter offer.
CP 75-77.
C. Other Terms And Conditions.
In addition to the property description, Kofmehl’s broker and
Kofmehl himself added the following terms and conditions to the PSA:
$50,000.00 Earnest money as shown above in the form of a
check to be deposited with [Baseline’s broker] Trust
Account upon mutual acceptance of this agreement. Said
Earnest money to become non-refundable upon Final

annexation of this property into the City of Quincy,
Washington and is to be released to the seller at that time.

$1,600,000.00 Additional cash at closing.

Offer to purchase subject to the following terms and

conditions:
1. Purchaser receiving preliminary plat approval from
the City of Quincy.

7 CP 440-42 (Deposition of Patrick H. Kofmehl, Dec. 17, 2008, at 20:3-22:4
[hereafter “Kofmehl Depo.”]).



2. Purchaser closing this sale within five business days
after preliminary plat approval from the City of

Quincy.

3. Both purchaser & seller may participate in a 1031
exchange at no cost to the non[-]participating party.

4. Accessibility of city sewer.

CP 75. All of these terms and conditions, with the exception of
paragraph 4, referring to accessibility of city sewer, were typed in to the
PSA by Kofmehl’s broker. CP 464 (Nicholson Depo., at 48:4-5.) Kofmehl
himself hand-wrote paragraph 4 on the agreement. CP 466 (Nicholson
Depo., at 52:22-24).

Before closing, Baseline fulfilled all applicable terms and
conditions. Baseline obtained annexation and preliminary plat approval
within less than a month after the PSA was signed. CP 391-429 (platting
documents) On May 8, 2007, Baseline’s broker faxed confirmation of
annexation and preliminary plat approval to Kofmehl’s broker. CP 352-53.
The fax attached a copy of the preliminary plat map, clearly showing the
metes, bounds, acreages and configurations of Lot 1, which was being sold
to Kofmehl, and Lots 2 and 3, which were not being sold. Id. The fax
stated that the eamest money would be released to Baseline the next day in
accordance with the PSA. Jd Kofmehl did not object to the preliminary

plat or the release of funds.



Annexation was necessary to access city sewer, and, shortly after
annexation occurred, accessibility of city sewer was confirmed by the
Mayor of Quincy. CP 334. Later, the Quincy City Administrator also
confirmed accessibility of city sewer by means of pre-existing easements.
CP 335-36. He plotted out the course of the existing sewer line and
easements for the parties, and referred the parties to the relevant easement
documents. Id.; see also CP 387 (easement document).

With respect to the closing date, the parties entered into two
addenda that extended the closing date until July 1, 2008. CP 331-32. The
addenda did not change any provisions of the PSA other than the closing
date, but rather expressly affirmed that all other provisions of the PSA
remain unchanged. /d.

D. Post-Agreement Negotiations.

Sometime after signing the PSA, Kofmehl apparently wanted to
acquire the 3.93-acre Lot 2 for his development, in addition to the 30.12-
acre Lot 1. He initially claimed that he thought Lot 2 was, in fact, included
within the description of the property subject to the PSA, giving him a
total of approximately 34 acres, notwithstanding the discrepancy with the
PSA, the listing agreement and the survey map circulated among the

parties. CP 349. Kofmehl made this claim for the first time on September



5, 2007. Id. “Months and months and months later he brought it up,”
according to his broker. CP 470 (Nicholson Depo., at 65:7).

Thereafter, Kofmehl proceeded to engage in negotiations with
Baseline for the purchase of the 3.93-acre Lot 2. CP 71-72 (Morgan Decl.,
Mar. 24, 2009, at 4:19-5:12).® Before signing the PSA, Kofmehl and his
broker prepared profit projections for the development. These projections
were based on the terms of the PSA. That is, they were based on the
development of 30.12 acres, corresponding to Lot 1, at the purchase price
of $1.65 million. CP 380-81 (pre-PSA projections); CP 475-78 (Nicholson
Depo., at 95:11-98:6).

During negotiations for the purchase of Lot 2, which occurred after
the signing of the PSA, there was no suggestion that Kofmehl had already
purchased Lot 2, nor that he proposed to sell it back to Baseline. Instead,
Kofmehl offered to pay Baseline additional consideration in order to
purchase Lot 2. CP 71-72 (Morgan Decl., Mar. 24, 2009, at 4:19-5:12).

Kofmehl’s broker also prepared new profit projections for the
development at Kofmehl’s request. These post-PSA profit projections
were based on the development of 34.3 acres at the purchase price of

$1,849,500. The acreage used in these profit projections represents the

¥ See also CP 331 (PSA addendum extending closing date so the parties “can
complete the negotiations regarding sewer & water cost sharing and any other
negotiations regarding the 3.93 acres that seller wants to build a school on”).

10



combination of Lots 1 and 2. The price used in these profit projections
represents the additional sum that Kofmehl expected to have to pay
Baseline in order to purchase Lot 2. CP 378 (post-PSA projections);
CP 473-75 (Nicholson Depo., at 93:9-95:10). However, no agreement for
the purchase of Lot 2 was ever reached. CP 447 (Kofmehl Depo., at
61:1-5).

Kofmehl and Baseline also engaged in negotiations regarding
sharing the cost of bringing sewer and water to Kofmehl’s development
and the school that Baseline intended to build on Lot 2. These negotiations
were premised on the assumption that Baseline retained Lot 2. Otherwise,
there would be no reason for Baseline to share the cost. In any event, no
agreement regarding cost-sharing for sewer and water was ever reached.
CP 71-72 (Morgan Decl., Mar. 24, 2009, at 4:19-5:12); CP 331 (PSA
addendum).

E. Failure To Close.

By the time of closing, Kofmehl was concerned about the financial
prospects of his development. Kofmehl’s broker wrote to Kofmehl, “1
have had the feeling for some time now that you didn’t want to do this
development[.]” CP 374. Kofmehl’s broker also wrote to a representative
of the Grant County Economic Development Council (EDC) that Komfehl

“has become apprehensive about future demand for affordable homes.”

11



CP 382; see also CP 383 (email indicating EDC response undercut
“optimism” regarding need for housing).

Ultimately, according to his broker, Kofmehl refused to close
because of issues related to water and sewer. CP 461-63 (Nicholson
Depo., at 26:15-27:6 & 46:14-18). Accessibility of water was not a term or
condition of the PSA. CP 77-75 (PSA); CP 462 (Nicholson Depo., at
27:14-23). With respect to accessibility of city sewer, Kofmehl refused to
close because, in his view, the existing “easements were not new, fresh
and recorded and exact.” CP 463 (Nicholson Depo. at 46:14-18.) Kofmehl
told his broker that was the reason. Id Kofmehl did not refuse to close
because of any issues related to the purchase of Lot 2. CP 462 (Nicholson
Depo., at 27:2-3). Baseline fully tendered its performance at closing, and
executed all documents prepared by the title company at the request of
Kofmeh!’s broker.’

F. Procedural History.

Both parties subsequently sought to enforce the PSA, albeit on
different terms. Kofmehl filed suit alleging three principal claims against
Baseline, for breach of contract, misrepresentation and promissory

estoppel. CP 4-14 (complaint). These claims all sought to compel Baseline

° CP72 (Morgan Decl., Mar. 24, 2009, at 5:18-20); CP 760 (instructions from
Kofmeh!’s broker to title company); CP 764, 766, 768, 770, 772, 774 (closing documents
executed by Baseline).

12



to sell Lot 2 in addition to Lot 1, and to bring sewer and water service to
the property line. Kofmehl also alleged four self-described “alternative
claims,” for unilateral mistake, mutual mistake, rescission and quantum
meruit. These claims all sought to avoid the PSA on grounds that Baseline
had not sold Lot 2 together with Lot 1, and/or had not brought sewer and
water service to the property line. For its part, Baseline brought suit
against Kofmehl for specific performance of the PSA, which was
consolidated with Kofmehl’s suit, and denominated as a counterclaim.
CP 21-23 (counterclaim).

After the completion of a substantial amount of discovery and the
filing of a motion for summary judgment, Kofmehl amended his answer to
Baseline’s counterclaim to allege, for the first time, that the property
description in the PSA did not satisfy the statute of frauds. CP 62. He
amended the pending motion for summary judgment to include argument
on the statute of frauds. CP 65-66. In granting summary judgment based
on the statute of frauds, the superior court recognized that Baseline’s
understanding of the PSA appeared to be correct. CP 286-87 (VRP, Apr.
2, 2009, at 56:21-57:9). Nonetheless, the court decided that the statute of
frauds trumped the merits of the disputed issues of contract interpretation.

CP 303-05 (summary judgment order).

13



Thereafter, the parties filed cross motions for summary judgment
on Kofmehl’s claims for rescission and restitution. CP 752-54 (Kofmehl’s
motion); CP 755-56 (Baseline’s motion). The superior court granted
Kofmehl’s motion for summary judgment, denied Baseline’s motion for
summary judgment, and then ordered restitution and attorney fees and
costs in favor of Kofmehl. CP 804-08 (summary judgment order); CP 850-
52 (restitution order); CP 880-81 (fees and costs); CP 882-84 (judgment).
Baseline timely appealed to this Court. CP 853-77 (notice of appeal).

SUMMARY OF ARGUMENT

A buyer who avoids a real estate contract on grounds of the statute
of frauds is not entitled to rescission or restitution unless the buyer proves
by clear and convincing evidence that the seller was not ready, willing and
able to perform as agreed. In this case, rescission and restitution are
unavailable to Kofmehl as a matter of law because he failed to offer any
competent evidence to satisfy his burden of proof. The overwhelming
undisputed evidence establishes that Baseline was, in fact, ready, willing
and able to perform. The superior court erred in refusing to consider this
issue, and in denying Baseline’s motion for summary judgment.

STANDARD OF REVIEW
This case comes before the Court on cross motions for summary

judgment. Review of summary judgment orders is de novo, and the Court

14



performs the same inquiry as the superior court. Jones v. Allstate Ins. Co.,
146 Wn.2d 291, 300, 45 P.3d 1068 (2002). The decision of the superior
court is entitled to no deference. Id.

Summary judgment is warranted when there are no genuine issues
of material fact in dispute, and the moving party is entitled to judgment as
a matter of law. CR 56(c). The evidence must be viewed in the light most
favorable to the non-moving party, and the non-moving party must be
given the benefit of all reasonable inferences from the evidence. Bishop v.
Miche, 137 Wn.2d 518, 523, 973 P.2d 465 (1999). Since summary
judgment was granted in favor of Kofmehl, he must be deemed the
moving party and the evidence must be viewed in the light most favorable
to Baseline. However, since Baseline also assigns error to the denial of its
cross motion for summary judgment, the evidence is analyzed in the light
most favorable to Kofmehl in part C, infra.

Regardless of who is the moving party, summary judgment review
must account for the burden of proof in two respects. First, the party
having the burden of proof is obligated to produce evidence supporting
every element of that party’s claim in order to avoid summary judgment.
See Young v. Key Pharms., Inc., 112 Wn.2d 216, 225-26, 770 P.2d 182
(1989) (adopting Celotex Corp. v. Catrett, 477 U.S. 317 (1986), standard

for summary judgment). The party not having the burden of proof may
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simply point to the absence of evidence supporting one or more elements
of the opposing party’s claim. /d. In this case, Kofmehl has the burden of
proving that Baseline was not ready, willing and able to perform as
agreed. See part A, infra. He is obligated to produce competent evidence
to support his claim in order to avoid summary judgment, while Baseline
may simply point to the absence of competent evidence to support his
claim.

Second, summary judgment review must account for the degree of
certainty required to satisfy the burden of proof. Herron v. KING
Broadcasting Co., 112 Wn.2d 762, 767-68, 776 P.2d 98 (1989) (adopting
Anderson v. Liberty Lobby, Inc., 477 U.S. 242 (1986), and applying “clear
and convincing” standard to summary judgment on defamation claim).
The court “must view the evidence presented through the prism of the
substantive evidentiary burden.” Sedwick v. Gwinn, 73 Wn.App. 879, 885,
873 P.2d 528 (1994) (quotation omitted; applying “clear and convincing”
standard to summary judgment on Uniform Fraudulent Transfer Act
claim). Here, Kofmehl’s burden of proof is clear and convincing evidence.
See part A, infra. He is obligated to produce competent evidence that

could satisfy this degree of certainty in order to avoid summary judgment.
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ARGUMENT
A. To Obtain Rescission And Restitution, Kofmehl Was Obligated

To Prove That Baseline Was Not Ready, Willing And Able To
Perform As Agreed.

If a contract for the sale of real estate is unenforceable because it
does not satisfy the statute of frauds, the buyer cannot obtain rescission or
restitution when the seller is ready, willing and able to perform as agreed.
Schweiter v. Halsey, 146 Wn.2d 707, 710-11, 359 P.2d 821 (1961); Dubke
v. Kassa, 29 Wn.2d 486, 487, 187 P.2d 611 (1947); Home Realty
Lynnwood, Inc. v. Walsh, 146 Wn.App. 231, 240, 189 P.3d 253 (2008);
see also Browne v. Anderson, 36 Wn.2d 321, 324, 217 P.2d 787 (1950)
(applying rule to real estate lease). This is the general rule followed by a
great majority of other jurisdictions. Home Realty, 146 Wn.App. at 240
(ctiting R.J. Fox, Annot., Vendor’s Willingness And Ability To Perform
Contract Which Does Not Satisfy Statute Of Frauds As Precluding
Purchaser’s Recovery Back Of Payments Made Thereon, 169 A.L.R. 187
(1947 & Cum. Supp.) [hereafter “Fox”]).

In Washington, the rule can be traced to the decision in Johnson v.
Puget Mill Co., 28 Wash. 515, 520-21, 68 Pac. 867 (1902). See Schweiter,

57 Wn.2d at 711-12 (quoting Johnson); Browne, 36 Wn.2d at 324 (same);
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Dubke, 29 Wn.2d at 487 (citing Johnson).'" It is the same rule applied
whenever a buyer seeks rescission and restitution after failing to perform
his or her obligations under a real estate contract. See Gillmore v. Green,
39 Wn.2d 431, 437-38, 235 P.2d 998 (1951)."!

There are two distinct rationales for this rule. The first is a matter
of mutuality and fairness between the parties. As stated in the seminal
Johnson case:

It may be asserted with confidence that a party who has
advanced money or done an act in part performance of an
agreement, and then stops short, and refuses to proceed to
the ultimate conclusion of the agreement, the other party
being ready and willing to proceed and fulfill all his
stipulations according to the contract, has never been
suffered to recover for what has been thus advanced or
done. The plaintiffs are seeking to recover the money
advanced on a contract every part of which the defendant
has performed as far as he could by his own acts, when
they have voluntarily and causelessly refused to proceed,
and thus have themselves rescinded the contract.

It would be an alarming doctrine to hold that the plaintiffs
might violate the contract, and, because they chose to do
so, make their own infraction of the agreement the basis of
an action for money had and received. Every man who
makes a bad bargain, and has advanced money upon it,

' There is one federal case that appears to be contrary to Johnson, allowing a buyer
to raise the statute of frauds as a defense and also to recover sums paid on a real estate
contract notwithstanding the seller’s readiness to convey the real estate. See Hooper v.
First Exch. Nat’l Bank, 53 F.2d 593, 598 (9" Cir. 1931). The federal court’s
determination of Washington law in Hooper is not binding on this Court. The decision is
incorrect to the extent that it does not correctly apply the law as stated in Johnson before
Hooper was decided. (Hooper does not even cite Johnson.) Moreover, Hooper has been
superseded by the Washington Supreme Court’s later decisions in Schweiter and Dubke.

"' See generally 18 William B. Stoebuck & John W. Weaver, Wash. Prac., Real
Estate: Transactions § 16.9 (2d ed. 2010).
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would have the same right to recover it back that the
plaintiffs have.

Johnson, 28 Wash. at 520 (quotation omitted). This rationale has been
carried forward verbatim and approved in Schweiter, at 711-12, and
Browne, at 324. See also Home Realty, at 240 (stating “[t]he rationale is
that ‘a purchaser should not be allowed to use his own breach to escape his
contractual obligations—in effect, to have an election not to perform what
he has agreed to do’”; quoting 18 Stoebuck & Weaver, supra § 16.9); 18
Stoebuck & Weaver, supra § 16.9 (stating “[t]his is only common sense,
because if the purchaser could have rescission without being willing to
perform, he could terminate the contract by simply refusing to perform™).

The second rationale is based on the purpose of the statute of
frauds:

It has been said that the purpose of the statute, so far as it

relates to the sale of land, is to protect the vendor only, and

that the vendee, seeking to recover purchase money, cannot

set up the statute against a vendor who is ready and willing

to perform, and the contract cannot be considered void so

long as the vendor, for the protection of whose rights the

statute exists, is willing to treat and consider the contract
good.

Home Realty, 146 Wn.App. at 240 (quoting 73 Am. Jr. 2d, Statute of
Frauds § 450 (2008)); accord Fox, supra §I1.b.2. (collecting cases).
Related to, and perhaps underlying, both of these rationales is an element

of unclean hands on the part of a buyer who asserts the statute of frauds as
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a defense to his or her obligations under a real estate contract, and then
seeks rescission and restitution from the seller. See 18 Stoebuck &
Weaver, supra § 16.9 (stating “since a contract within the statute is only
voidable on the motion of a party, it would violate the equitable principle
of clean hands to allow a purchaser who seeks equitable restitution to
assert the statute against his own contract™).

In order to obtain rescission and restitution, the buyer has the
burden of proving that the seller was not ready, willing and able to
perform. In the specific context of rescission and restitution based on the
statute of frauds, placing the burden of proof on the buyer is implicit in
Johnson, 28 Wash. at 521, where the Court denied recovery of down
payments under a real estate contract that did not satisfy the statute of
frauds because “[t]here is no proof whatever that the respondent [seller]
was not at all times, during the period covered by the terms of the contract,
able, ready, and willing to fully perform its part thereof].]” The Court did
not reference any affirmative proof that the seller was ready, willing and
able to perform, but in the absence of any contrary evidence, the Court
ruled in the seller’s favor. The only reasonable conclusion from this result
is that the buyer failed to meet its burden of proof.

Placement of the burden of proof on the buyer is also implicit in

Browne, 36 Wn.2d at 323-24, where the Court denied recovery of earnest
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money under a real estate lease that did not satisfy the statute of frauds.
While the superior court denied recovery of the earnest money and found
that the lessors were “without fault,” it did not make any express finding
that the lessors were ready, willing and able to perform. See id. at 322-24
(reproducing and discussing findings). On appeal, the Court interpreted
the result in the absence of such a finding as “inferentially recognizing that
the building was ready for occupancy, and that the leases were tendered
within a reasonable time.” Id. at 323-24.

The result in Browne can best be explained by the rule that the
absence of a finding is deemed as a negative finding against the party
having the burden of proof. See In re Welfare of A.B., 168 Wn.2d 908, 926
& n.42, 232 P.3d 1104 (2010) (stating rule “that lack of an essential
finding is presumed equivalent to a finding against the party with the
burden of proof”; collecting cases). Since the Court construed the absence
of a finding against the buyer in Browne, it stands to reason that the buyer
has the burden of proof.

The remaining statute of frauds cases (Schweiter, Dubke and Home
Realty) do not appear to address placement of the burden of proof.
Nonetheless, placing the burden of proof on the buyer seeking rescission
and restitution in the statute of frauds context is entirely consistent with

and supported by the rescission and restitution cases in other contexts. See
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Gillmore, 39 Wn.2d at 437 (stating “[t]he burden is upon plaintiff
(vendee) to allege and prove that the vendor cannot perform when the time
for performance arrives™). It is also consistent with and supported by the
rationales for the rule barring rescission and restitution when the seller is
ready, willing and able to perform, as discussed above.

Language seemingly to the contrary in Home Realty should not
alter this placement of the burden of proof. In Home Realty, 146 Wn.App.
at 239-40, the sellers raised their readiness to perform as an alternate
ground to affirm a superior court decision allowing them to retain $50,000
earnest money under a real estate contract that was determined on appeal
to violate the statute of frauds. In response, the buyers attempted to
distinguish Schweiter on grounds that the record in those cases
“conclusively established that the sellers remained ready, willing and able
to perform,” whereas the record in Home Realty apparently contained no
such evidence. See id at 241. The court then stated “[t]he record before us
is devoid of conclusive evidence that the [sellers] remained ready, willing
and able to perform .... [t]herefore, we decline to consider this alternate
ground and remand to the trial court for further proceedings.” Id. at 241-
42. Although the phrasing of the court’s language implies that the burden
of proof is on the sellers, the court does not cite any authority or provide

any rationale.
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The result in Home Realty can best be understood as an application
of the Rule of Appellate Procedure that the Court will not consider an
alternate ground to affirm the trial court unless “the record has been
sufficiently developed to fairly consider the ground.” See RAP 2.5(a). The
case does not militate against placing the burden of proof on the buyer
seeking restitution, especially in light of the Supreme Court’s decisions in
Schweiter and Browne, and the rule applied in similar contexts, e.g.,
Gillmore.

Home Realty’s reference to “conclusive evidence” may be
indicative of the degree of certainty required to satisfy the burden of proof,
rather than the placement of the burden of proof. Neither Schaweiter nor
Dubke describe the evidence before them as “conclusive,” and none of the
rescission cases involving the statute of frauds appear to address the
degree of certainty required to satisfy the burden of proof apart from the
“conclusive” language of Home Realty. However, consistent with the
rationales for the rule barring rescission and restitution when the seller is
ready, willing and able to perform, the buyer should be required to satisfy
the burden of proof with a higher degree of certainty than the
preponderance of the evidence standard.

The clear and convincing standard of proof is imposed on parties

who seek to enforce a real estate contract that does not comply with the

23



statute of frauds. See Golden v. Mount, 32 Wn.2d 653, 670-71, 203 P.2d
667 (1949) (part performance doctrine). Considerations of mutuality and
fairness would suggest that it should also apply to those who seek
rescission and restitution for a contract that does not comply with the
statute of frauds.

Moreover, the purpose of the statute of frauds is to prevent fraud
arising from uncertainty inherent in oral contractual undertakings. See
Miller v. McCamish, 78 Wn.2d 821, 829, 479 P.2d 919 (1971). A clear
and convincing standard is consistent with this purpose, and would
minimize the likelihood that a buyer seeking rescission and restitution
could capitalize on that uncertainty, using the statute of frauds to
perpetrate, rather than prevent, a fraud.

With this understanding of the burden of proof applicable to
Kofmehl’s claims for rescission and restitution, it is possible to assess
whether the superior court properly granted Kofmehl’s motion for
summary judgment and denied Baseline’s cross motion for summary
judgment.

B. The Superior Court Erred By Granting Rescission And

Restitution To Kofmehl On Summary Judgment, Without
Requiring Him To Meet His Burden of Proof.

In addressing the parties’ cross motions for summary judgment, the

superior court specifically declined to resolve the question of whether
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Baseline was ready, willing and able to perform as agreed. The superior
court judge stated, in his oral decision:

It seems to me that both parties share responsibility for
attempting to enter a contract and doing it in a way that
rendered their attempt void. And that no matter how I turn
from side to side or top to bottom the defendant’s present
argument, Baseline’s present argument, it always seems to
me to return to an issue of asking the court to decide which
of them was right and which of them was wrong. And I
believe the court has already made it clear that under this
Jactual scenario, the court cannot determine who was right
and who was wrong in regard to the contract that they
attempted to form.

VRP, Oct. 12, 2010, at 26:14-25 (emphasis added). If the superior court
could not determine who was right and who was wrong because of
genuine issues of material fact, then it was obligated to conduct a trial
rather than granting summary judgment. If the superior court could not
determine who was right and who was wrong because of a failure of proof
by Kofmehl, then it was obligated to grant summary judgment against
him, not in his favor. In either case, it was error for the superior court to
grant rescission and restitution to Kofmehl as a matter of law, without
resolving the essential question of whether Baseline was ready, willing
and able to perform as agreed. This error infects the subsequent superior
court orders awarding restitution and attorney fees and costs to Kofmehl,

and the final judgment rendered in his favor.
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C. The Trial Court Erred By Denying Baseline’s Cross Motion
For Summary Judgment Because There Is A Complete Lack
Of Competent Evidence That It Was Not Ready, Willing And
Able To Perform.

Although the superior court below declined to address the question
presented by this appeal, Kofmehl did not disagree with the rule stated in
Schweiter, Dubke and Home Realty. Instead, Kofmehl argued that
Baseline was not ready, willing and able to perform as agreed,
emphasizing “as agreed.” The focus of the dispute between the parties is
whether Baseline tendered its performance in accordance with the
agreement between the parties regarding the extent of property conveyed
under the PSA and the accessibility of city sewer.

With respect to the extent of property conveyed, the admissions of
Kofmehl’s agent and the overwhelming undisputed evidence in the record
conclusively establish that Baseline did not agree to convey the 3.93-acre
Lot 2 to Kofmehl in addition to the 30.12-acre Lot 1. With respect to the
accessibility of city sewer, annexation of the property by the City of
Quincy and the existing easements satisfy this condition of the PSA as a
matter of fact, and in light of the controlling decision in Goedecke v.
Viking Invest. Corp., 70 Wn.2d 504, 424 P.2d 307 (1967). Kofmehl’s self-
serving post-hoc statements of his subjective and unexpressed intent and

his broker’s sham declaration contradicting his deposition testimony are
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irrelevant, inadmissible, and insufficient to avoid summary judgment in

Baseline’s favor.
1. The Admissions Of Kofmehl’s Broker Conclusively
Establish That Baseline Was Not Obligated To Convey

The 3.93-Acre Lot 2 In Addition To The 30.12-Acre
Lot 1 Under The PSA.

As noted above, Kofmehl’s broker clearly indicated that he
intended and knew that the property subject to conveyance under the PSA
excluded (or, phrased another way, did not include) Lot 2. CP 466
(Nicholson Depo., at 52:19-21). He drafted the property description in the
PSA to accomplish precisely this result.'? The knowledge and actions of
Kofmehl’s broker are imputed to, and binding upon, Kofmehl himself
under the rules of evidence, see ER 801(d)(2), and settled law of agency,
see Denaxas v. Sandstone Court of Bellevue, L.L.C., 148 Wn.2d 654, 665-
66, 63 P.3d 125 (2003) (knowledge of architect regarding square footage
imputed to owner); Coast Trading Co. v. Parmac, Inc., 21 Wn.App. 896,
908, 587 P.2d 1071 (1978) (citing Restatement (Second) of Agency § 272

(1958) with approval for the proposition that “[tJhe knowledge of the

> To the extent that the property description is susceptible of a different
interpretation, it would have to be construed against Kofmehl under the principle of
contra proferentem because it was drafted by his broker. See Clise Invest. Co. v. Stone,
168 Wash. 617, 620-21, 13 P.2d 3 (1932) (applying rule to real estate lease); see also
Restatement (Second) of Contracts § 206 (1981) (stating “[i]n choosing among the
reasonable meanings of a promise or agreement or a term thereof, that meaning is
generally preferred which operates against the party who supplies the words or from
whom a writing otherwise proceeds”); Berg v. Hudesman, 115 Wn.2d 657, 677, 801 P.2d
222 (1990) (citing Restatement § 206 with approval).
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agent acting within the scope of his authority is imputed to his principal™);
see generally Restatement (Second) of Agency §§272 & 286. The
broker’s admissions are therefore dispositive on the question of whether
Baseline tendered the agreed performance, at least with respect to the

extent of the property conveyed.
2. The Overwhelming Undisputed Evidence In The
Record Confirms The Admissions Of Kofmehl’s Broker

Regarding The Extent Of Property Conveyed Under
The PSA.

Even without the admissions of Kofmehl’s broker, the undisputed
evidence confirming the extent of the property conveyed under the PSA,
and the fact that Baseline did not agree to convey the 3.92-acre Lot 2 in
addition to the 30.12-acre Lot 1, is extensive, and includes the following:

. The survey (CP 74), the preliminary plat (CP 91), and the
recorded plat (CP 98), all of which showed the metes, bounds, acreages
and configuration of lots on the property. Kofmehl’s broker based the
description of property in the PSA, in part, on the survey map. CP 464-65.

. The original (CP97) and amended (CP 99) Ilisting
agreements, indicating the property subject to sale. Kofmehl’s broker also
based the description of property in the PSA, in part, on the listing
agreement. CP 464-65. Kofmehl personally received a copy of the listing

agreement. CP 440-42.
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. The survey map highlighted by Kofmehl’s broker to
indicate the property described in the PSA, first incorrectly (CP 372), but
then immediately corrected (CP 371). The fact that the highlighting had to
be corrected only served to draw Kofmehl’s attention to the exact
boundaries of the property subject to the PSA. Kofmehl personally
received a copy of the highlighted map. CP 493.

. The PSA itself (CP 75-77), which describes the property as
approximately 30.12 acres, corresponding to Lot 1 on the survey and plat
maps (CP 74, 91 & 98). Kofmehl personally signed the PSA twice. CP 77.

. Kofmehl’s profit projections prepared before the PSA was
signed, corresponding exactly to the acreage and the price stated on the
PSA. CP 380-81. These projections were prepared with Kofmehl’s input.
CP 478 (Nicholson Depo., at 98:1-6).

. Kofmehl’s profit projections prepared affer the PSA was
signed, reflecting the proposed addition of the 3.93-acre Lot 2 to the
property conveyed under the PSA, and additional consideration that would
be required to purchase Lot 2. CP 378. These projections were prepared at
Kofmehl’s request. CP 473 (Nicholson Depo., at 93:23-24).

. The addendum to the PSA, which extended the closing date
so that Kofmehl could negotiate for the purchase of Lot 2 in addition to

Lot 1, or in the alternative, for sharing of the cost of bringing water and
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sewer to the property to serve the school built by Baseline on Lot 2 and
the development of Kofmehl on Lot 1. CP 331. These negotiations were
premised on the fact that Baseline had not sold, and Kofmehl had not
purchased, Lot 2. CP 72. (They were also premised on the fact that
Baseline had not agreed to install sewer and water to the property line.)

. The closing documents prepared by the title company at
Kofmehl’s request and executed by Baseline. CP 72 (Morgan Decl., Mar.
24, 2009, at 5:18-20); CP 760 (instructions from Kofmehl’s broker to title
company); CP 764, 766, 768, 770, 772, 774 (closing documents executed
by Baseline).

. The testimony of Baseline’s broker and principal. CP 68-
102 (Morgan Decl., Mar. 24, 2009); CP 214-227 (Declaration of Curt
Morris, Apr. 2, 2009).

3. The Accessibility Of City Sewer Is Conclusively

Established By The Existing Easements And The
Authority Of Goedecke v. Viking Invest. Corp.

As noted above, the PSA was subject to “accessibility of city
sewer.”"® In order to satisfy this provision, Baseline obtained annexation
of the property into the City of Quincy, which was a necessary

prerequisite for hooking up to the city sewer system. City sewer was

> As with the property description, to the extent there is any ambiguity in this
condition, it must be construed against Kofmehl under the principle of contra
proferentem because it was drafted by him. See supra n.12.
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accessible by means of an easement between the property and the existing
city sewer line. CP 387 (easement). The accessibility of city sewer via the
easement was confirmed by the mayor and city administrator of Quincy.
CP 334; (mayor); 335-36 (city administrator). The city administrator even
plotted out the course of the existing sewer line and easements for the
parties. CP 335-36. These undisputed facts establish the accessibility of
city sewer as a matter of law.

While the phrase “accessibility of city sewer” is not separately
defined in the PSA, its meaning can be discerned from standard English
dictionaries. See Panorama Village Condo. Owners Ass'n v. Allstate Ins.
Co., 144 Wn.2d 130, 139, 26 P.3d 910 (2001). There is no dispute in this
case about the meaning of “city sewer,” only “accessibility.”

Accessible means “capable of being reached.” E.g., Merriam-
Webster OnLine, s.v. “accessible” (viewed May 1, 2011). In this case, city
sewer is capable of being reached from the property in question, now that
the property has been annexed into the City of Quincy, via the easement
that connects the property with the existing city sewer line.

This understanding of accessibility is confirmed by Goedecke v.
Viking Invest. Corp., 70 Wn.2d 504, 505, 424 P.2d 307 (1967), where the
Court held that a right-of-way to connect with sewer lines satisfied a

condition in a real estate contract “that public sewers are available to the
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property.” Since a right-of-way was sufficient to satisfy this condition, an
easement should be sufficient to satisfy the similar condition in the PSA
between Kofmehl and Baseline.

In fact, the condition in Goedecke is more exacting than the
condition in the Kofmehl-Baseline PSA. While the word “available” can
be synonymous with “accessible,” it connotes a sense of temporal and
spatial immediacy that is lacking for the word “accessible.” See Merriam-
Webster OnLine, s.v. “available” (viewed May 1, 2011).

Furthermore, the Goedecke condition contained the preposition
“to” and the reference to “property.” These words emphasize and reinforce
a sense of spatial proximity. Since similar words are lacking in the
Kofmehl-Baseline PSA, there is even less room to dispute satisfaction of
the condition in this case than there was in Goedecke.

Kofmehl’s ostensible grounds for refusing to close—that the
existing sewer “‘easements were not new, fresh and recorded and exact,”
see CP 463 (Nicholson Depo. at 46:14-18)—does not change the fact that
sewer was accessible by means of those easements, as confirmed by the
City of Quincy. Accordingly, Baseline tendered its performance with

respect to accessibility of city sewer as agreed under the PSA.
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4. There Is No Competent Evidence To The Contrary In
The Record.

Evidence offered in connection with summary judgment practice

must be admissible to establish a genuine issue of material fact. CR 56(e).

In this case, the evidence submitted in opposition to Baseline’s motion for

summary judgment is not admissible and does not create any genuine
issues of material fact.

a. Kofmehl’s Declaration Is Immaterial In Light Of

His Broker’s Admissions, And His Post-Hoc

Statements Of  Subjective  Intent  Are
Inadmissible In Any Event.

In opposition to Baseline’s motion for summary judgment,
Kofmehl submitted his own declaration. Given the admissions of his
broker, this declaration is immaterial. However, even if the broker’s
admissions were not imputed to and binding upon Kofmehl, there is
nothing in Kofmehl’s declaration that denies or contradicts the broker’s
admissions or that otherwise creates a genuine issue of material fact.

Kofmehl’s declaration is significant principally for what it omits. It
does not contain any contemporaneous evidence of Kofmehl’s intent or his
understanding of the PSA. The declaration simply states “[t]he 3.93 acres

[i.e., Lot 2] was included.”'* Aside from the fact that this acreage was not

" CP 605 (Declaration of Patrick H. Kofmehl in Opposition to Defendant’s Motion
for Summary Judgment, Sept. 14, 2009, at 2:5 [hereafter “Kofmehl Decl., Sept. 14,
2009]). This careful phrasing avoids the inconsistency resulting from Kofmehl’s earlier
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reflected in the property description drafted by his broker, Kofmehl’s
statement appears to be argument, not evidence, albeit in the form of a
declaration.

To the extent that the statement is deemed to be reflective of his
intent, Kofmehl’s self-serving, post-hoc assertion of his subjective,
unilateral and unexpressed intent are inadmissible. Only contemporaneous
and objective manifestations of intent are admissible. See Hearst Comm.,
Inc., v. Seattle Times Co., 154 Wn.2d 493, 503, 115 P.3d 262)
(“Washington continues to follow the objective manifestation theory of
contracts™); Everett v. Estate of Sumstad, 95 Wn.2d 853, 855, 631 P.2d
366 (1981) (The court imputes “an intention corresponding to the
reasonable meaning of a person’s words and acts™); Retail Clerks Health
& Welfare Trust Funds v. Shopland Supermarket, Inc., 96 Wn.2d 939,
944, 640 P.2d 1051 (1982) (unilateral, self-serving, post-hoc expressions
of subjective intent are irrelevant).

Next, Kofmehl states that he hired an engineering company to plat
the 3.93-acre Lot 2 sometime “[a]fter executing the April 2007 PSA.”

CP 605 (Kofmehl Decl., Sept. 14, 2009, at 2:10-13). This is not evidence

litigation position that he purchased “all land inside Farm Unit 182, Block 73.” CP 39
(Declaration of Patrick H. Kofmehl, Feb. 3, 2009, at 1:20-24); accord CP 7 (complaint,
stating “[t]he April 2007 offer was for all FU 182, Block 73”). Kofinehl himself admitted
that he could not have purchased all of FU 182, Block 73, because he did not purchase
Lot 3, which was subject to an easement for an irrigation canal. CP 439-40 (Kofmehl
Depo., at 19:17-20:2).
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of what the PSA included or excluded in the understanding of Kofmehl’s
broker or Kofmehl himself. The unspecified period of time represented by
the adverb “after” does not establish that this was a contemporaneous
action, and it is suggestive of the fact that it was not, in fact,
contemporaneous.”” Of course, after signing the PSA, Kofmehl did try to
purchase Lot 2 from Baseline in addition to Lot 1, which may explain why
he platted Lot 2.

Finally, Kofmehl states that he was “concerned” with what he
described as Baseline’s “unilateral replatting of the subject property.”
CP 606 (Kofmehl Decl., Sept. 14, 2009, at 3:5-8). This unspecified
“concern” was not expressed until June 26, 2008, only four days before
closing, and more than a year after the PSA was signed. Id. Aside from the
question of whether this ostensible concern has anything to do with the
terms of the parties’ agreement, it is completely without merit. The PSA
itself was subject to a condition of “[pJurchaser receiving preliminary plat
approval from the City of Quincy.” CP 75. In this sense, there was nothing

“unilateral” about platting the property.

> An earlier declaration filed by Kofmehl is similarly opaque with regard to
timeframe. CP 598 (Declaration of Patrick H. Kofmehl, Aug. 28, 2009, at 1:24-25,
referring to “following the execution of the April 2007 PSA™).

'® Kofmehl also states that “Baseline did not object” to his platting of the 3.93 acre
Lot 2. CP 605 (Kofmehl Decl., Sept. 14, 2009, at 2:12-14). There is no evidence in the
record that Baseline even knew about it.
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Then, on May 8, 2007, within less than a month after the PSA was
signed, Baseline’s broker faxed confirmation of annexation and
preliminary plat approval to Kofmehl’s broker, and notified him that the
$50,000 earnest money would be released to Baseline. CP 352-53. The fax
attached a copy of the preliminary plat map. CP 353. The configuration
and acreage of the preliminary plat map corresponds to the survey
(CP 74), the maps highlighted by Kofmehl’s broker (CP 371-72), and the
recorded plat (CP 98). The acreage of the preliminary plat conforms with
the acreage of the PSA (CP 75) and the profit projections prepared by
Kofmehl and his broker (CP 380-81). In this sense, the plat conforms
exactly to the parties’ agreement. In sum, Kofmehl’s declaration does not
establish that Baseline failed to tender the agreed performance.

b. The Declaration Of Kofmehl’s Broker

Contradicts His Own Deposition Testimony And
Must Be Disregarded.

In opposition to summary judgment, Kofmehl also procured a
declaration from his broker purporting to “clarify” the broker’s deposition
testimony. In his deposition, the broker testified as follows:

Q. (By Mr. Ahrend:) Mr. Nicholson, you've been

handed what has been marked as Exhibit 23.!7 Can
you identify that document?

"7 Exhibit 23 is the survey map, showing boundaries highlighted by Kofmehl’s
broker. CP 371.
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A.

(By Mr. Nicholson:) Yes. That's a map that I
darkened the boundaries on to outline the two
parcels that were for sale.

Was it you who actually darkened the boundaries or
could it have been somebody else, do you know?

I'm sure it's me.
When did you receive this map?

Well, let me look at my copy. [ don't know.
There's no fax identification on it.

Did you have that map before you submitted any
offers on this property on behalf of Mr. Kofmehl?

I don't know.

Is the property that is -- or, the boundary that's
outlined on Exhibit 23, does that represent the
property that you understood Baseline Lake was
willing to sell?

Yes.

Is that the property that you understood Curt Morris
had authority, as agent for Baseline Lake, to sell?

Yes.

CP 627 (Nicholson Depo., at 20:19-21:15).

> o P R

(By Mr. Ahrend:) I'd have you turn to tab 2, please.
27?
2. Tab2."®

(Witness holds up two fingers.)

18 Tah 2 is the PSA. CP 75-77.
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Yes.
Okay.

This is a three-page document. Can you identify
that document for the record?

This is the April -- I can't read that -- 12th or 13th
Purchase and Sale Agreement for 1,650,000 dollars.

Who drafted the agreement?

I did anything that was typed.

The legal description, you typed that?
Yes.

Did you copy that from prior offers that had been
exchanged between the parties?

No.
Where did you get the legal description?

I remember having to create this legal description
from the Listing Agreement. There was no exact
legal description other than the parcel number that
you'll see on here. I was trying to define what it
was that -- to coordinate with these two pieces on
the Listing Agreement. I added the two separate
parcels, 1 and 2, price up -- to come up with the
price -- and I added the -- well, this proves that I
had this somewhere along the line. 1 added that's
17.4 and 12.72 descriptions on this map to come up
with the 30.12 acres.

And so you were looking at the map that we've
marked as Exhibit Number?

23.

237
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Q.

A.

23.

Okay. And you intended by this legal description to
include all of the property that was outlined on this
map?

That's why I outlined it, yes.

And you intended the legal description to exclude
the 3.93 acres in the corner of this property?

Yes.

And you intended the legal description to exclude
the — well, it’s the south portion of the property

that’s covered with irrigation -- or, canal
easements?
Yes.

And you communicated that property this legal
description covered to Pat Kofmehl?

Say again.

You told Pat Kofmehl what property he was buying,
or offering to buy?

MR. TUCKER: Object to form.

Did you tell Pat Komfehl what property he was
offering to buy?

Yes. Yes.

CP 630 (Nicholson Depo., at 47:18-49:23).

Q.

(By Mr. Ahrend:) When Exhibit Number 2 was
signed by Kofmehl and Baseline the 3.93 acres was
excluded, correct?

(By Mr. Nicholson:) Yes.
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CP 631 (Nicholson Depo., at 52:19-21). Kofmehl’s broker never corrected
or clarified this deposition testimony in accordance with CR 30(e)."® The
broker, Kofmehl and Kofmehl’s counsel had the opportunity to clarify or
inquire about the time frame during the deposition, or within the
correction period, but they did not to do so.

Six months after the deposition, Kofmehl’s broker claimed for the
first time that his prior testimony relates solely to an earlier March 9,
2007, offer that was never accepted.”’ This is a sham affidavit, which
should be disregarded on summary judgment, and which cannot create a
genuine issue of material fact. See Marshall v. AC&S, Inc., 56 Wn.App.
181, 185, 782 P.2d 1107 (1989).

Specifically, Kofmehl’s broker now states: “My testimony as it
relates to the exclusion of 3.93 acres on page 47, line 24 - page 52, line 21
applies to the March 9, 2007 offer.” CP 621 (Nicholson Decl., Sept. 14,
2009, at 4:6-8.) In context, it is apparent that the “clarification” of the
testimony quoted above is patently and demonstrably false. First, in the
question and answer at 47:24-48:3, the broker is obviously identifying the

PSA, which was sitting in front of him, on the table, during the entire

' The only correction in the relevant page range was at 49:14. CP 633. The fact that
Kofmehl’s broker reviewed and corrected these pages confirms that he originally
understood and intended the uncorrected portions of original deposition to stand.

** CP 621 (Declaration of Michael L. Nicholson Clarifying Deposition Testimony,
Sept. 14, 2009, at 4:1-5 [hereafter “Nicholson Decl., Sept. 14, 2009”].)
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course of questioning quoted above. All of the questions and answers
relate to the PSA, not some prior offer. For example, the broker testified
that he was the person who drafted the PSA, including the property
description, at 48:1-7; that he did not copy the property description in the
PSA from prior offers at 48:8-10; that he intended the property description
in the PSA to correspond to the survey may at 48:11-49:9, and that he told
Kofmehl what property he was offering to buy under the PSA at 49:21-23.

Second, in his deposition, Kofmehl’s broker testified that he based
the property description for the PSA on the listing agreement for the
property at 21:13-15 & 48:11-22. However, the listing agreement was not
received until March 16, 2007. CP 627 (Nicholson Depo., at 19:24-20:14.)
As a result, it is temporally impossible for the foregoing testimony to
relate to an offer exchanged beforehand on March 9, 2007.

What is most important about the broker’s clarifying declaration is
what it does not say. It never states that the PSA included the 3.93-acre
Lot 2. The broker cannot make this statement because his deposition is
replete with testimony that the PSA did not, in fact, include the parcel. For
example, in testimony that has neither been changed in accordance with
CR 30(e) nor “clarified” in his declaration, the broker testified:

Q. You understood that Baseline had not agreed, under

the Purchase and Sale Agreement, to deed that 3.93
acres over to Pat [Kofmehl] previously?

41



MR. TUCKER: Object to form.
Q. Is that correct?
A. Previous to this, yes.”!
CP 161 (Nicholson Depo., at 72:5-10).

A. (By Mr. Nicholson:) Well, in reality, the legal,
even with my definition to try to explain it, was FU
182, Block 73. And the 30.12 acres was included
within that parcel number, and I had no other way
to define it. This clarifies that Lot 3 is worthless,
Lot 1 is 30.13 acres, and Lot 2 is 3.93 acres. That
was a technicality. In reality, we should have just
had an addendum to change the legal description to
Lot 1.

CP 472 (Nicholson Depo., at 92:5-12.)* Regardless of the reason for
changing his testimony, and whether it is material, the change in testimony
by Kofmehl’s broker is improper, and it should not allow Kofmehl to

avoid summary judgment.*

! In context, “previous to this” is the date of Exhibit 26, May 21, 2008. CP 160-61
(Nicholson Depo., at 69:24-70:2).

2 In any event, the proffered “clarification” is immaterial because both the PSA and
the March 9, 2007, excluded the 3.93-acre Lot 2. CP 621 (Nicholson Decl., Sept. 14,
2009, at 4:9-12).

 The proposed changes to the testimony of Kofmehl’s broker may be explained by
his relationship with Kofmehl and/or the fact that he was facing the threat of a
malpractice claim by Kofmehl. With respect to his relationship to Kofmehl, see CP 374
(email from broker to Kofmehl stating, “/ am willing to tell Curt that you believed that
the 3.93 acres were included in the final price as well as Warren brining the sewer and
water to the property line. If Warren is not willing to include both those items then the
deal is off and you will expect Warren to reimburse you for all the engineering costs and
the 350,000 earnest money. Even though this project is important to me, a well, I am
working for you and am willing to do whatever you need me to do. You are my friend and
I would never do anything to jeopardize that”). With respect to the prospect of a
malpractice claim, see CP 721-22 (Declaration of Warren R. Morgan, Sept. 21, 2009).

42



D. Baseline Should Be Awarded Attorney Fees And Costs As A
Prevailing Party.

Based on its award of rescission and restitution to Kofmehl, the
superior court also awarded him attorney fees and costs under the PSA.
CP 880-81. If this court reverses the superior court’s decision on
rescission and restitution, the court should also reverse the award of
attorney fees and costs to Kofmehl, and instead award fees to Baseline
pursuant to the PSA and RAP 18.1(b). CP 77 (PSA).

CONCLUSION

Based on the foregoing argument and authorities, Baseline asks the
Court for the following relief:

1. Reverse the decision of the superior court;

2. Vacate the superior court orders granting summary
judgment to Kofmehl, awarding him restitution and attorney fees and
costs, and the judgment in his favor;

3. Enter or direct entry of summary judgment in favor of
Baseline, dismissing Kofmehl’s claims for rescission and restitution; and

4. Award attorney fees and costs to Baseline pursuant to

RAP 18.1 and contract as the prevailing party.

43



Subrmitted this 3™ day of May, 2011.

AHREND LAW FIRM PLLC

/By: George M. Ahrend, WSBA #25160

Attorneys for Baseline Lake, LLC
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CERTIFICATE OF SERVICE
The undersigned does hereby declare the same under oath and
penalty of perjury of the laws of the State of Washington:
On May 3, 2011, I served the Respondent with the document to
which this is annexed as follows:
By [ ] facsimile transmission to (509) 455-8734, [ ] email to

mtucker@dunnandblack.com, [X] Fed Ex, Priority Overnight, and/or [ ]

hand delivery, to:

Michael R. Tucker
Dunn & Black, P.S.
N. 111 Post, Ste. 300
Spokane, WA 99201

Signed at Moses Lake, Washington this 3rd day of May, 2011.

Mﬁ &///ZZL

Abfend Law Firm PLLC
100 E. Broadway Ave.
Moses Lake, WA 98837
(509) 764-9000

(509) 464-6290 Facsimile
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PRELIMINARY SHORT PLAT
(CP 91)
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RECORDED SHORT PLAT
(CP 98)
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SURVEY MAP INCORRECTLY HIGHLIGHTED
BY KOFMEHL’S BROKER
(CP 372)
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SURVEY MAP CORRECTLY HIGHLIGHTED
BY KOFMEHL’S BROKER
(CP 371)
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