NOV

NO. 29912-1-1I11 Stk

21201

Nlald] g "

By

COURT OF APPEALS, DIVISION III
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, COMMUNITY COLLEGES OF SPOKANE,
Appellants/Respondents,
V.
MARK FEY,

Respondent/Appellant

APPELLANTS/RESPONDENTS’ OPENING BRIEF

ROBERT M. MCKENNA
Attorney General

AMY C. CLEMMONS
Assistant Attorney General
WSBA# 22997

Office of the Attorney General
Torts Division

1116 W. Riverside Ave
Spokane, WA 99201

(509) 458-3545



NO. 29912-1-]II CotRi s

Py

RIS ST ST RV SRR BN

[

COURT OF APPEALS, DIVISION III
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, COMMUNITY COLLEGES OF SPOKANE,
Appellants/Respondents,
V.
MARK FEY,

Respondent/Appellant

APPELLANTS/RESPONDENTS’ OPENING BRIEF

ROBERT M. MCKENNA
Attorney General

AMY C. CLEMMONS
Assistant Attorney General
WSBA# 22997

Office of the Attorney General
Torts Division

1116 W. Riverside Ave
Spokane, WA 99201

(509) 458-3545



II.

II1.

IV.

VL

TABLE OF CONTENTS

INTRODUCTION ...ttt ettt ettt sne e 1

ASSIGNMENTS OF ERROR ....c.c.ccoiiiiiiiiieiecceieeceeenieens 2

FACTUAL STATEMENT OF THE CASE.......ccocoviiiieeeereee 2

A. It Was Undisputed That Good Business Practices Required The Use Of
CDL Equipment For Grounds Work............cccocveeivncvecrenveenennen. 2

B. All Managers And Union Officials Agreed That The Grounds Lead
Position Should Require A CDL........cccoooeiiiiiiieieeeeeeee 3

C. The Grounds Job Description Required A CDL........................ 5

D. Fey Could Not Get A CDL And There Was No Accommodation That
Would Enable Him To Legally Drive The CDL Vehicles, Including The
Assigned International .............cocceoevirciiiinininnniecenere e 6

E. Fey’s Applications For Promotion............ccccceeeieveeeeenncnnnennee. 6

F. 1In 2007, Fey Failed To Identify A Disability Or Request
AcCOMMOAALION......ccciiirreiereiieiieeteecee e e e eeate e s e s eaessnaenes 7

G. The Accommodation Suggested By Fey At Trial Required The

Reassignment Of The CDL Equipment.............ccccoevenvenennnanenn. 8
H. Evidence Presented Regarding Damages..........ccccccverrveennennee. 10
PROCEDURAL STATEMENT OF THE CASE. ........ccccccovvmuenn.e. 11
STANDARD OF REVIEW.....ccooviiiiiiiiiiieninneecee et 12

FEY’S DISABILITY DISCRIMINATION CLAIM SHOULD BE
DISMISSED AS A MATTER OF LAW ..ot 13

A. The Community Colleges Is Entitled to Dismissal Of Fey’s Claim As A
Matter Of Law Because A CDL Is A Bona Fide Occupational
QUAlIfICALION ....eevviiieeiieee ettt ereeeee e et e e e eree e e 13

B. The Trial Court Erred As a Matter of Law By Ruling That A Reasonable
Accommodation Claim Does Not Require A Promotional Applicant To
Be Qualified For The Job...........ccceevveieiiiicieceeceeeee e, 15



1. The Employer Has The Right To Set The Essential Job Duties
And/Or Qualifications, Not The Employee.................... .17

2. Requiring The Employer To Eliminate Or Reassign Job Duties Is
Not A Reasonable Accommodation As A Matter Of Law18

VII. THE TRIAL COURT ERRED BY FAILING TO PROPERLY INSTRUCT
THE JURY ON THE CORRECT STANDARD UNDER THE LAW

A. The Trial Court Failed to Instruct The Jury On The Bona Fide
Occupational Qualification Defense.........ccceeovvverreecverernnennnnnee. 21

‘B. The Trial Court Erred By Eliminating Proximate Cause From
ConSIAeration .......oceeeeiiereierieeee ettt 21

C. The Trial Court Erred By Omitting The Necessary Element That Fey Be
A “Qualified Applicant” From The Instructions ..................... 23

D. The Trial Court Erred By Failing To Instruct The Jury On The Correct
Standard Under The Law ........cccooeeeeveenmrieiineeeeieeeeee 24

1. The trial court’s refusal to allow the jury to be instructed that the
employer can hire the most qualified applicant................ 24

2. The Trial Court Erred By Failing To Instruct The Jury That The
Employer Had To Have Timely Notice Of The Disability25

3. The Trial Court Erred By Failing To Instruct The Jury That The
Employer Does Not Have A Duty To Investigate For A Disability

4. The Trial Court Erred By Omitting The Full Definition Of A
DiSADIIILY ..eeeneeveeieeneeieeeeeeeeieet ettt e 26

5. The Trial Court Failed To Instruct The Jury On The Correct Duty In
An Accommodation Case........c.ccceecvrereveercrerrreesrereieennenns 26

6. The Trial Court Failed To Properly Instruct The Jury That Not
Engaging In The Interactive Process Is Not A Failure To

ACCOMMOUALE ...ttt mesamaeemeneae 27

7. The Instructions Improperly Inferred Fey Had Multiple Claims

ii



8. The Affirmative Duty To Discuss Accommodation Instructions
Were Misleading ......ccceevvveeeriiiriieecriirrerieeecieee e seeeeees 28

9. The Trial Court Failed To Accurately Instruct The Jury That The
Employer Is Not Required To Modify Qualification Standards
10. The WPI Was Altered To Fit Fey’s Argument ................ 29

11. The Trial Court Failed To Define Conditions Of Employment
29

12. The Trial Court Refused To Instruct The Jury That Reassignment of
Job Duties Is Not A Reasonable Accommodation........... 30

13. The Trial Court Failed To Instruct The Jury That Compliance With
The Law and Contracts Should Be Considered................ 30

14. The Trial Court Refused To Give A Definition of Essential
FUNCHIONS <. oottt et e e s s et e s teeeeaesseeeaenaeanen 30

15. The Trial Court Failed To Properly Instruct The Jury On The
Correct Standard For An Undue Hardship Defense. ........ 31

16. The Special Verdict Form Failed To Allow Any Consideration Of
The Applicable Defenses..........cceeeieeiernereinerceeeneeneennnen. 31

VIII. THE TRIAL COURT’S RULINGS AT TRIAL AND POST TRIAL WERE
INCONSISTENT WITH THE LAW AND EVIDENTIARY PRINCIPLES
CREATING A MANIFEST ABUSE OF DISCRETION............... 32

A.

The Trial Court Erred By Allowing Fey’s Expert To Offer Opinions On
TRE LaAW ettt e stee e e s s e 32

The Trial Court Erred By Excluding Evidence Of The Employer’s
Legitimate Business Needs.........coovvevervevciierceeeneenseeeieneecenenns 35

The Trial Court Erred By Excluding Any Evidence That Fey Was Not
Qualified For The Grounds IV Position.........c.cccccuveeevveeneennee. 35

Defendants Were Prohibited From Presenting Any Evidence Regarding
Qualification For Other Promotional Opportunities................ 40

Relevant Testimony On The Accommodation Claim Was Excluded

iii



Relevant Evidence Was Excluded About Emotional Distress Damages

AN MItIZAtION ....couieiiieieritceeeeee ettt 42
The Collective Errors Amount To An Unconstitutional Comment On
The EVIAEIICE .. oeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e eeseaeteereeeeeeeeseeeeeaes 43
The Trial Court Erred By Awarding An Additur..................... 43

The Trial Court Erred By Awarding Unreasonable Attorney’s Fees

.................................................................................................. 45
CONCLUSION ...ttt et esvesse st s eeste st e ranas 46
TABLE OF AUTHORITIES
Cases
Absher Const. Co. v. Kent School Dist. No. 415,
79 Wn. App. 841, 917 P.2d 1086 (1995)...c..uevvieeirerieeeciereeceeeeeen. 46
Alger v. Mukilteo,
107 Wn.2d 541, 730 P.2d 1333 (1987)..coeeeeeereeireceneeeeeenrenieneaenne 21
Barber v. Nabors Drilling US.A., Inc.,
130 F.3d 702, (5th Cir. 1978) cceeereieeeeieeeeteeeneecteseeniesr et 20
Barker v. Advanced Silicon Materials, LLC, (ASIMI),
131 Wn. App. 616, 128 P.3d 633 (2006).....ccereemrenieeaeeieicecieirennns 36
Barnett v. US. Air, Inc.,
157 F.3d 744 (9th Cir. 1998) ....emiiieeeeeee e 27,28
Bass v. City of Tacoma,
90 Wn. App. 681, 953 P.2d 129 (1998)....oeiemierieeeeeeeceeceeeeeene 19
Bates v. UPS,
511 F.3d 974 (9th Cir. 2007) ceeeeneeeeeieeeeteeetetee et eee e 19
Blair v. Washington State University,
108 Wn.2d 558, 740 P.2d 1379 (1987) .cueeiiiiieeeeeeeeeeeteeee, 46
Brady v. The Daily World,
105 Wn.2d 770, 718 P.2d 785 (1986)......eeeeereeriieeeeeeeeeeeeeeeee 14

iv



Brand v. Dep’t of Labor and Indus.,
139 Wn.2d 659, 989 P.2d 1111 (1999).....cvoiiiiiciininecceerrereeene 46

Briggs v. Nova Services,
166 Wn.2d 794, 213 P.3d 910 (2009).....coeeeeoieeeneeneceeeeeeeeeeeeeeens 29

Carle v. McChord Credit Union,
65 Wn. App. 93, 827 P.2d 1070 (1992) ...eeiiiiiieieiecteeteeee e 14

Clarke v. Shoreline School Dist. No 412, King County,
106 Wn.2d 102, 720 P.2d 793 (1986)......coveeeereiiriiieneiceeeeeenenes 17,18

Colbert v. Moomba Sports, Inc.,
163 Wn.2d 43, 176 P.3d 497 (2008).....coveerrieereeeeereeeeeeeeeieeeeieee e 22

Cox v. Charles Wright Academy, Inc.,
70 Wn.2d 173, 422 P.2d 515 (1967)...eceeveeeieeiieeieeeeeiieeeeee e 44

Dalton v. Subaru-Isuzu Automotive, Inc.,
141 F.3d 667 (Tth Cir. 1998) ...cooomivieieieeieeeeeeeetee et 17

Darkv. Curry County,
451 F.3d 1078 (9th Cir. 2006) ......coveeerieeiriiceineccnecceceecnenae 19, 20, 27

Davis v. Microsoft Corp.,
149 Wn.2d 521, 70 P.3d 126 (2003)......evveeereeeeaenieccnnaees 16, 20, 28, 30

Dean v. Municipality of Metropolitan Seattle,
104 Wn.2d 627, 708 P.2d 393 (1985)...cccvcieieinirciicccecenes 16, 26, 28

Dedman v. Washington Personnel Appeals Board,
98 Wn. App. 471,989 P.2d 1214 (1999)...cocierrereirereeenenee 17,18, 19

Doe v. Boeing Co.,
121 Wn.2d 8, 846 P.2d 531 (1993)...cceemieiieieiieeeiieeeeeeeneee e 18,19

Doe v. New York University,
666 F.2d 761, 776-77 (C.A.N.Y. 1981) c.eeeiiieeeeeeeeeeeeeee s 14

EEOC v. United Parcel Serv.,
424 F.3d 1060 (9th Cir. 2005) ..cccveeorerrieeieeerieeieeieeeceireeinenns 19, 24, 30

ESCA Corp. v. KPMG Peat Marwick,
86 Wn. App. 628, 939 P.2d 1228 (1997) ...ceiiiiiiciecieeiteeeeeeee e 22



Fibreboard Paper Prods. Corp. v. N.L.R.B.,
379 U.S. 203, 85 S. Ct 398, 13 L.Ed.2d 233 (1964).................. e 29

First Natl. Maintenance Corp.v. N.L.R.B.,
452 U.S. 666, 101 S.Ct. 2573 (1981)..eeeiiieeeeeeeeieeeece et 29

Ford Motor Co. v. NL.R.B,,
441 U.S. 488,99 S. Ct. 1842, 60 L.Ed.2d 420 (1979)...ccvvvevveerreenenne. 29

Franklin County Sheriff’s Office v. Sellers,
97 Wn.2d 317, 646 P.2d 113 (1982) ...cevuieeeiieeecireeceeeteieeenee 13

Frye v. United States,
293 F. 1013 (D.C. Cir. 1923) ..ttt 32

Goodman v. Boeing Co.,
127 Wn.2d 401, 899 P.2d 1265 (1995)..c.ccriecirreieenecrceerencaene 25,26

Goucher v. JR. Simplot,
104 Wn.2d 662, 709 P.2d 774 (1985).cccccivuiriiieieicnececneeeeeeereecnens 22

Griffith v. Boise Cascade, Inc.,
111 Wn. App. 436, 45 P.3d 589 (2002)....ccccevevierrenieeeierereenenns 19, 20

Harris v. Groth,
31 Wn. App. 867, 645 P.2d 1104 (1982)..cceveieieeieieeeeeeeeeeeeieaans 43

Havlina v. State, Department of Transportation,
142 Wn.App. 510, 178 P.3d 354 (2008).....ccoereermeniereccnenieceenens 18

Hegwine v. Longview Fibre Co.,
162 Wn.2d 340, 172 P.3d 688 (2007)....cocververeereieirieienieneneneseeeens 13

Hennagir v. Utah DOC,
587 F.3d 1255 (10th Cir. 2009) ....ccoieeiiiininieciicciccreecree et 27

Hensley v. Eckerhart,
461 U.S. 424,103 S.Ct. 1933 (1983)..cviieeieieiirieeereeiesecere e 46

Herring v. DSHS,
81 Wn. App. 1,914 P.2d 67 (1996).....cmeiieieeieieiecieeie 19, 36

Hill v. BCTI Income Fund-I, :
144 Wn.2d 172,23 P.3d 440 (2001)...comeeeeeeeieeeeieeeeeceee 16, 19,20

vi



Hoffer v. State,
110 Wn.2d 415, 755 P.2d 781 (1988)...cceeieeeeeeeeeeeneceteeeeeeeee 21

Holland v. Boeing,
90 Wn.2d 384, 583 P.2d 621 (1978)...ceouiieeeceiiieeeeieccicceene 25

Hue v. Farmboy Spray Co., Inc.,
127 Wn.2d 67, 896 P.2d 682 (1995)....eiiiiiieieeceteeeeeecreeeeee 12,21

Jackson v. City of Chicago,
414 F.3d 806, 811 (7th Cir. 2005) ...ooeieeieieeieeeeeteeeereeeee st 17

Janson v. North Valley Hospital,
93 Wn. App. 892, 971 P.2d 67 (1999)...ccumeiiiieiieiicintcnteeteeeete e 36

Jonson v. Chicago, St. P. & P.R.Co.,
24 Wn. App. 377, 601 P.2d 951 (1979) ..ccouieiiiieeeerineeeeeeeeieeenns 22

Kaech v. Lewis County Pub. Util. Dist. No. 1,
106 Wn. App. 260, 23 P.3d 529 (2001) .c..comeoieieiieccccceceeccces 22

Kastanis v. Education Employees Credit Union,
122 Wn.2d 483, 859 P.2d 26 (1994).....eoieieeieeeeerecetee e 46

Kastanis v. Educational Employees Credit Union, :
122 Wn.2d 483, 859 P.2d 26 (1993)...c..eeiiieieieieeieeteteeeeeteeeeans 16

Kees v. Wallenstein,
161 F.3d 1196 (9th Cir. 1998) .....oiieiiieeeeieeeeree et senenns 25

Kellogg v. Union Pacific R. Co.,
233 F.3d 1083 (8th Cir. 2000) .....c.ceceeruiruireeiereeenenreeeeereeeeeeeteneenee 24

King County Fire Prot. Dist. No. 16 v. Housing Authority,
123 Wn.2d 819, 872 P.2d 516 (1994).....couiiieiciecececectee 33

Kohn v. Georgia-Pacific Corp.,
69 Wn. App. 709, 850 P.2d 517 (1993) ..coveieieiiieieieereeeeteeeee e 22

Kuyper v. State,
79 Wn. App. 732, 904 P.2d 793 (1995) .ciimeiiieieeeeeeeeeeeceeene 36

Leeper v.. Dep't of Labor & Indus.,
123 Wn.2d 803, 872 P.2d 507 (1994)....eommieeeieeeeeeeeteee e 21

vii



Lloyd v. Swifty Transp., Inc.,
552 F.3d 594 (7th Cir. 2009) ...cooveeeiiiiinieieteeeeeteteteteee e

Mackay v. Acorn Custom Cabinetry, Inc.,
127 Wn.2d 302, 898 P.2d 284 (1995)...c.uiviiviviiiiiiricieieaceneeeennn

MacSuga v. County of Spokane,
97 Wn. App. 435,983 P.2d 1167 (1999) ...cmeeiiiiiiieiee pass

Mason v. Frank,
32F.3d 315 (Bth Cir. 1994) ...ttt

Matthews v. Commonwealth Edison Co.,
128 F.3d 1194 (Tth Cir. 1997) ceeeeeieeeeeeteetee ettt

McClarty v. Totem Elec.,
157 Wn.2d 214, 137 P.3d 844 (2000).....covueeueeeeeeeeeeeeeeeereteeee e

MecDonnell Douglas Corp. v. Green,
411 U.S. 792,93 S.Ct. 1817, 36 L.Ed.2d 668 (1973).....c.ccceuvueucu.e. 14,

Nichols v. Lackie,
58 Wn. App. 904, 795 P.2d 722 (1990) ....eeeeereeieeeeeeeeeeeee e

Nordstrom, Inc. v. Tampourlos,
107 Wn.2d 735, 733 P.2d 208 (1987)...uveeoreeeereeeeereeeeveecreeeeve e

Palmer v. Jensen,
132 Wn.2d 193, 937 P.2d 597 (1997) ettt

Progressive Animal Welfare Soc. v. University of Washington,
114 Wn.2d 677, 790 P.2d 604 (1990).......oeoeeeeeeeeee et

Pulcino v. Federal Express Corp.,
141 Wn.2d 629, 9 P.3d 787 (2000)....cc.ccoevureireenirceieiereeecrerenaens 19,

Queen City Farms, Inc. v. Cent. Natl Ins. Co. of Omaha,
126 Wn.2d 50, 882 P.2d 703 (1994) ..ot

Raspa v. County of Gloucester,
191 N.J. 323,924 A.2d 435 (2007) weerureieieieieeeeeeeeeeteseeseeeeeseessenaens

Rhodes v. URM Stores, Inc.,
95 Wn.App. 794, 977 P.2d 651 (1999) ...eeeieeeeeeeeeeeeteeveeeeee e

viii



Riehl v. Foodmaker, Inc., .
152 Wn.2d 138, 94 P.3d 930 (2004) .....coooieereeriiereieerreeeeennenenenenns 16, 25

Robinson v. Safeway Stores, Inc., ‘
113 Wn.2d 154, 776 P.2d 676 (1989).....cccieeeieeeeeeeeeeeeeteeeeeeee 43

Rose v. Hanna Mining Co.,
94 Wn.2d 307, 616 P.2d 1229 (1980)....ccevieeeienieeeceeeicrcenene 13, 14

Rufo v. Dave & Busters, Inc.,
2007 WL 247891 (6th Cir. 2007) .eccuerveeienreneieieeecrienreeneeteeeeee e 36

Safeco Ins. Co. v. McGrath,
63 Wn. App. 170, 817 P.2d 861 (1991)..ceueeeiiiieiiniieeeeeeeceeeces 32

Schmidt v. Cornerstone Investments, Inc.,
115 Wn.2d 148, 795 P.2d 1143 (1990)......cooeiimrririieeieeereeeieecnenereenns 45

School Bd. of Nassau County, Fla. v. Arline,
480 U.S. 273, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987)....cccevueeverurcnneee 31

School Bd. of Nassau County, Fla. v. Arline,
480 U.S. 273, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987)...cevveeeeeerierinns 19

Schooley v. Pinch’s Deli Market, Inc.,
134 Wn.2d 468, 951 P.2d 749 (1998).....oocueeieieeeeeeeeeeeee e 22

Sharpe v. American Tel. & Tel. Co.,
66 F.3d 1045 (Oth Cir. 1995) .eomiiieiieeteeeecteeteteteeeeeee e 31

Sharpe v. American Tel. A. Tel. Co.,
66 F.3d 1045, (9th Cir. 1995) ..o 18

Sherman v. State,
128 Wn.2d 164, 905 P.2d 355 (1995) ueeeeeeeieeeeeeeeeeeee e 14

Smith v. Midland Brake, Inc., a Div. of Echlin, Inc.,
180 F.3d 1154 (10th Cir. 1999) ....ooomieiieiieeereeeee et 24

Snyder v. Med. Serv. Corp.,
145 Wn.2d 233,35 P.3d 1158 (2001).eeceiemeeiiieiiieineeicienceceeceeee 23

State v. Becker,
132 Wn.2d 54, 935 P.2d 1321 (1997)..ceoeeeirreerieeieeiecieeeeeieeeeee e 43



State v. Dolan,

118 Wn. App. 323, 73 P.3d 1011 (2003)...uvviiecrecreeiieieeiieeieereeeieenne 32
State v. Foster,

91 Wn.2d 466, 589 P.2d 789 (1979).....uuveeeeeeeeeeeeeeeeeeeeee e 43
State v. Lane,

125 Wn.2d 825, 889 P.2d 929 (1995) ....eeeeeieeeeeeeeeceeeecveee e 43
State v. Russell,

125 Wn.2d 24, 882 P.2d 747 (1994)......ceeeeeereeeeeeeeeeeeveeveere v 13
State v. Thomas,

123 Wn. App. 771, 98 P.3d 1258 (2004)....cceevciiiiiieieeeeeeeeeeee e 32
State v. Vander Houwen,

163 Wn.2d 25, 177 P.3d 93 (2008)......cvveeeieieieeeeeeerreeere e 21
Terrel C. v. State,

120 Wn. App. 20, 84 P.3d 899 (2004) ....cormeiriiieieeeereenteeeee e 33
Thomas v. French,

99 Wn.2d 95, 659 P.2d 1097 (1983)....cccirieecieeieeeieeeceeeee e 12
Tinjum v. Atlantic Richfield Co.,

109 Wn. App. 203, 34 P.3d 855 (2001) .cceiiiieiiiieeeneeeeieeeee 13, 14
Trompler,Inc. v. N.L.R.B.,

338 F.3d 747 (Tth Cir. 2003) ..cnneeieeeeecieeeerieeeeece e 29
Wash. State Physicians Ins. Exch. & Ass’nv. Fisons Corp.,

122 Wn.2d 299, 858 P.2d 1054 (1993)....ciiieceiieeeeeeeeeeeeee e 33

Statutes

29 U.S.C. G794ttt et ve s s sre st be s nnsnannens 17
42 U.S.CL § I12TTT(10) cuiiiieeeeeeeeeeeeeteeeceeteeiee et eee st ee e eenas 24
S5US.C. § 7103(a)(14) ettt ettt eas 29
RCW 49.60.040(7)(€) -veeveeeveeereeeieereerieeeeaeneeereecsesseessssessseessesseesseesseens 26
RCW 49.60.180 ....ooooeeeeeeeeieeeteeeetteeee e v v e eavne e e eee e 13, 14, 15
WAC 162-16-240....... et ee e ere e eneeeeseeas 13,15



WAC 446-65-020......couiiiiiieiiiniiiiietceecceit ettt sttt saee st saeessvenne 15

Other Authorities
WPT 1507 ettt 21,22,23
WPT 330.33 ettt ettt st et eae e 26, 29
WPI 33034 ..ottt 23,29, 30
WPT 330,35 ettt sttt et et 28
WPL 33036 ..ttt 30, 31
WPT 33081 ottt et es e et 23
Rules
RAP T0.4(C) ettt sttt ettt cveee et e st e st se s sa e en 21

X1



I. INTRODUCTION

This case involves Plaintiff Mark Fey's claim that he was not interviewed for a promotion
into a Grounds and Nursery Specialist IV (GNS IV) position with the Community Colleges of
Spokane (Colleges) which required operating equipment requiring a commercial driver’s license
(CDL) because he could not obtain a CDL due to his diminished. Defendants moved to dismiss
this case as a matter of law based upon the bona fide occupational qualification (BFOQ) defense.
The court denied the motions finding the BFOQ defense presented an issue of fact. However, at
trial, the court dismissed the BFOQ defense without any pending motion or supporting éuthority
and refused to instruct the jury on the Colleges’ applicable defenses. In addition, the trial court
eliminated one of the prima facie elements of a disability discrimination claim that required Fey
to be qualified for the promotion.

The real question in this case is whether as a matter of law an employer is required to
waive, alter, or reassign legitimate non-discriminatory job qualification standards as an
accommodation, or whether an employee has the burden to prove that a reasonable
accommodation exists that would enable the employee to meet the qualification standards. The
trial court allowed this case to proceed to a jury under a theory that the employee does not have
to qualify for the promotion, and the employer has a duty to eliminate qualification standards as
an accommodation. In addition, the court committed numerous errors before, during, and after
trial by ruling on motions, jury instructions, and evidence; engaging in unconstitutional
comments on the evidence; and structuring evidentiary rulings and the special verdict form in

such a way that the jury was prohibited from finding in favor of the Defendant Colleges.



The Appellants respectfully request this Court grant judgment in favor of the Colleges as
warranted by law or in the alternative, order a new trial with proper instructions and evidentiary
rulings.

II. ASSIGNMENTS OF ERROR

1. Whether the trial court erred by failing to rule that a commercial driver’s license
is a BFOQ as a matter of law?

2. Whether the trial court erred as a matter of law by failing to allow the jury to
consider the Colleges’ affirmative defenses of BFOQ, undue burden, and proximate cause?

3. Whether the trial court erred by eliminating an element of a prima facie case that
disabled applicants must prove they are qualified for the promotion either with or without

accommodation?

4, Whether the trial court erred by finding that an employer has a duty to assume
that diminished eyesight constitutes a disability?
5. Whether the trial court erred by incorrectly instructing the jury on the law?
6. Whether the trial court’s rulings on evidentiary matters and motions were
prejudicial and contrary to the applicable legal standards?
III. FACTUAL STATEMENT OF THE CASE

A. It Was Undisputed That Good Business Practices Required The Use Of CDL
Equipment For Grounds Work

The Community Colleges of Spokane (Colleges) operates two campuses, Spokane Falls
(Falls) and Spokane Community College (Spokane Community). Each has its own separate
grounds staff that performs seasonal work suited to the particular campus. RP 822, 441, 779.

Snow removal is a priority of the grounds crews, as it must be accomplished quickly and with



maximum efficiency to insure safe access to the campuses by students, staff and the public. RP
310, 459-460, 488, 573-575, 577, 822-24, 859.

The Colleges owns at least four vehicles that require a commercial drivers’ license (CDL)
for lawful operation, three have plows and one is a water truck. CP 777; RP 442-443; Ex. 171,
172, 173, 174. The simultaneous full-time operation of the three CDL plows is “critical to [the]
ability to make the campuses accessible” in the winter. RP 815:5-10." In a bad winter, the three
large CDL-rated plows “were the only way we were able to continue business.” Ex. 2, 12, 160,
162; RP 574, 505, 532-533, 564, 467, 782, 798-799, 785-789, 815, 824b.

Equipment is purchased to fit the needs of the area to which it is assigned. RP 451, 784-
785, 818-821, 830-831, 833-834. The CDL vehicles were the best equipment for plowing the
campus streets and the large parking lots. RP 725, 785, 822, 825 725, 732, 830-834, 847. The
weight of the CDL plows is necessary to effectively plow the large parking areas which are
plowed in a “Zamboni” style, which entails continuously pushing large volumes of snow in a
circular pattern. RP 451-452, 459-460, 469, 470-471,722-723, 787-788, 830-831. For budget
reasons, the Colleges had to use the CDL vehicles already it owned. RP 470, 591,822, 825, 848.
Fey conceded that replacing the vehicles was not reasonable. RP 1016, 1018.

B. All Managers And Union Officials Agreed That The Grounds Lead Position Should
Require A CDL

Until 2007 Spokane Community Colleges believed that the large of vehicles could be
legally operated by drivers without CDL's if they were operated on private property. RP 819,
825, 859-860. In 2007, however, the Colleges were informed by WSP officer, Larry Pasco, that
the campuses are not private property, and the CDL-rated vehicles wéu]d need to be operated by

properly licensed drivers. RP 819, 822-824, 862. In November 2007, the Colleges did not have

! The numbers after the “:” refer to specific line numbers.



sufficient drivers with CDL’s for normal operations. The Falls campus had one Maintenance
Technician with a CDL, Jim Labish. RP 452-453, 456, 825-834, 8452 Spokane Community
campus regularly used two CDL vehicles for winter grounds operations and had no employees
on staff with the commercial license. RP 286, 789, 826-829.% In 2007 management noted that
Spokane Community actually needed to purchase a third CDL plow for timely snow removals,
so the business plan was to purchase another CDL vehicle as soon as the budget allowed. RP
727; CP 16-24, 268-271, 466-468; Ex. 26.*

It was clear, logical, and most economical to require the grounds staff to get CDL’s,
because operating snow plows was their primary function.” RP 310, 488, 573-575, 577, 822-24,
859. Seven managers and two union officials negotiated and unanimously agreed that a CDL
license should be a minimum qualification for the grounds positions. RP 310:16-21, 463, 566-
567, 569, 573-575, 577-578, 609:16-21, 813, 815, 822-24, 859-863, 866-867. In an effort to
give current employees every opportunity to meet the new requirement, the union negotiated
giving employees a 6-month grace period to acquire a CDL at the expense of the Colleges. RP
511-512, 566-567, 859-861. Non-qualifying employees hired before September 2007 were

grandfathered into their current positions, but all new hires and promotions had to meet the new

2 Jim Labish, who was hired to drive the bus, had a CDL. RP 719-720. In 2006, when the bus was sold, he
became a Maintenance Technician responsible for repairing and maintaining the buildings, with the special
assignment to drive CDL vehicles since he already had a CDL license. RP 720-722,728. He has 38 years on the job
and a CDL grounds worker will take over the CDL work when he retires. RP 444, 450-457.

* The two plows assigned to Spokane Community College, the International, weighing over 43,000 pounds,
and the Kodiak, weighing 29,100 pounds, required CDL’s.

* In management’s discussions about equipment needs, it was determined that they “would prefer to add
more heavy equipment/CDL type vehicles for our snow removal rather than get away from CDL vehicles.” Ex. 26,
p- 02020020. The budget has not allowed for the purchase of a new CDL plow between 2007 and trial, but it
continues to be part of the business plan. CP 466-468.

° Fey admitted snow removal was the “primary” full-time duty of the grounds crews during the winter. RP
277,282. All witnesses agreed that snow removal and sanding were the primary responsibility of the grounds staff
and that the grounds staff did not have any other duties when there was snow on the ground. RP 282, 467-468, 783.



requirements.® RP 891. There was no motive to require the grounds staff to have CDL’s other
than legal compliance, best business practices, and safety reasons. RP 463, 574, 578, 822-824,
829, 878-879, 532, 608.

Fey conceded that it was prudent to hire grounds staff that could legally drive the CDL
vehicles owned by the Colleges. RP 274, 284:17-22, 286, 293:17-19. “I’m acknowledging the
fact that, if you have a CDL vehicle, a CDL driver needs to drive it.” RP 286." Fey was satisfied
with being grandfathered into his Grounds III position at the Falls, which was assigned to drive a
non-CDL vehicle. RP 258, 263, 296; Ex. 11.

C. The Grounds Job Description Required A CDL

The terms of the grounds positions set out in a written job description, subjecting
everyone to the same requirements consistent with Civil Service laws. RP 311, 811, 821-822.
The GNS IV written position description required that an employee must be physically able to
operate “a variety of ... grounds maintenance equipment” including “motorized equipment such
as trucks, dump trucks ...other heavy equipment required for groundwork,” and “perform
assigned duties in a manner consistent with applicable laws” which required a CDL.”® Ex. 12,
13, 160; RP 859.

The GNS 1V, as lead, was required to be able to perform all GNS II and GNS III duties to
fill in during absences and for training. Ex. 12, 13, RP 412:3-5. The GNS IV promotional
position was assigned to operate the International, a CDL-rated plow at the Spokane Community
campus. RP 526, 553, 609, 790-791, 530-531, 825. Paul Wittkopf, the man leaving the position,

was always assigned to drive the International. RP 790-791, 825, 857-858, 862. As soon as a

® It was undisputed that under the collective bargaining agreement non-qualifying employees, like Fey, can
be terminated if they did not meet the job requirements. RP 533, 535, 883, 891, Ex. 155, 159.

7 Fey was hired at the Falls campus in 2000 as a sprinkler maintenance technician, a position which did not
require a CDL. RP 230-231. In 2005, the position was converted into a GNS I1I. RP 231-233.

% The dump truck used for various grounds duties required a CDL. RP 442-444, 454.



qualified GNS IV employee passed the grace period, the new employee was assigned to drive the
International. RP 546, RP 552-553.° On May 29, 2009, because the 6-month grace period
created an operational burden, it was eliminated; and all applicants were required to have a CDL
upon hiring. Ex. 13; RP 550, 825-831, 845. Management’s position was that only employees
who met the minimum qualifications in the written job description would be interviewed. RP
569:11-13, 887-888. Fey’s counsel conceded that the CDL requirement was a “qualification
standard, condition of employment™” and not a job duty. RP 968:19-21.

D. Fey Could Not Get A CDL And There Was No Accommodation That Would Enable
Him To Legally Drive The CDL Vehicles, Including The Assigned International

It was undisputed that Fey could not obtain a CDL and there was no accommodation that
would enable him to legally drive the CDL vehicle assigned to the GNS IV position at Spokane
Community. RP 228, 526, 553, 609, 674, 790, 1009:10-12; CP 105, 107-112; Ex. 12, 13, 32.1°

E. Fey’s Applications For Promotion

In 2007 and 2010, Fey applied to be promoted to the GNS IV position at Spokane
Community College, knowing it required a CDL. Ex. 7, 12, 13, 32; RP 257, 271. Because Fey
did not have nor could he get a CDL, his application was screened by Human Resources as not
meeting qualifications. RP 904; Ex. 11. Fey agreed that it was reasonable for his employer to
require certain positions to have a CDL and to hire the most qualified candidate. RP 313-314.

Fey was treated the same as other applicants. RP 311:1-5, 313, 754-755, 860-863.

? Between January 2008 and January 2009, Cary Abbott was hired with the condition that he obtain a CDL
within 6 months. RP 511-512, Ex. 155. He failed to, so he was demoted out of the position as not qualifying. /d.;
RP 517, 533. A temporary employee with a CDL and independent contractors were hired to operate the
International while Abbott was in the 6-month grace period. RP 516:12-15, 536-537, 793, 798-799, 827-829.
Abbott’s demotion was upheld under the collective bargaining agreement in a union grievance, which recognized
that Abbott did not qualify for the job without obtaining a CDL. RP 535.

' Plaintiff testified that he just wanted to be treated like anyone else. RP 355. At trial, when Fey was asked
“Was there anything the employer could do that would enable you to legally drive a CDL vehicle?” the court
prevented the answer on the basis that it was outside the scope. RP 356:24 — p. 357:2. Fey did answer this question
in his deposition which was part of the summary judgment materials admitting that there was no accommodation
that would enable him to legally drive the CDL vehicles. CP 107-112.



F. In 2007, Fey Failed To Identify A Disability Or Request Accommodation

In November 2007 Fey submitted a form indicating he did not pass the CDL exam, with a
box marked due to “Eye disorders or impaired vision.” Ex. 6. The form did not identify any
medical diagnosis, nor did Fey identify any claimed disability, and his coworkers and supervisor
were unaware he had any disability. RP 421, 446-447, 458, 734, 880-881. Fey refused to
respond to questions about what the problem was, and when asked, he told his employer it was
none of their business. RP 250, 265, 419, 421. Dr. Hander, Fey’s medical expert, testified that
he did not have the ability to diagnose Fey with any condition. RP 668, 670. However, he
“believed” Fey’s vision impairment (correctable to 20/40 in one eye and 20/50 in the other) was
consistent with symptoms of Stargardt’s disease. RP 670:14-15, 668.

Dr. Hander admitted in testimony that Fey’s employer could not tell anything about Fey’s
eye condition or conclude that Fey was disabled from the form Fey provided. Ex. 6; RP 675-676,
679:17-19. Fey’s complaint asserted that he was discriminated against because he had macular
degeneration, but Dr. Hander confirmed that Fey did not have macular degeneration as claimed.
RP 664-675; CP 3:1-3.

In 2007, Fey never indicated to his employer that he had any alleged disability. RP 458-
459, 881. Fey admits that he never sought any accommodation in 2007. CP 104; RP 271.'' Fey’s
first claim that he had a disability or wanted accommodation was on February 16, 2010, when
Fey stated that he had an unidentified “genetic disease which affects the vision of the eye” and
he wanted the CDL requirement of the job “waived.” RP 885-886; Ex. 32. Dr. Hander testified

there was nothing that would enable Fey to drive CDL equipment. RP 682:11-13.!2

" Q. Did you ask for a reasonable accommodation?
A. I didn’t need to ask for accommodation for anything. RP 271:22-23.

'2 Q. Is there anything that somebody could do that would enable him to get a commercial driver’s



G. The Accommodation Suggested By Fey At Trial Required The Reassignment Of
The CDL Equipment

Other than asking his employer to waive the CDL requirement in 2010, no other
accommodation was ever requested by Fey. CP 105, 107-112; RP 271, 302, 304, 309, 311-312,
880-881. Fey Was advised that the job position requires the operation of CDL equipment and the
requirement could not be waived. Ex. 26, 29. Fey was given the option to request an institutional
review of the CDL requirement, but he never did. Ex. 29. The union would not file a grievance
on his behalf for not being interviewed for the position because he did not meet the minimum
qualifications. RP 313, 569, 578.

At trial, Fey suggested two accommodations: 1) switch his smaller V-box sander
assigned to the Falls campus with the larger CDL International assigned to Spokane Community;
or 2) require the Maintenance Mechanics to get CDL’s instead of the grounds employees. Ex. 32,
271-272. However, it “wouldn’t make any sense to transfer [the vehicles] to the other campus.”
RP 451:9-13. Fey’s suggested equipment swap would prevent efficient and timely snow removal
operations. RP 452:12-19, 460-461, 468-69, 490, 551-552, 757-758, 829-834.

The fleet manager, Renee Harrison, who purchased, managed, and assigned all the
vehicles, wanted to use only the large CDL vehicles on the larger parking areas to prevent
damaging the vehicles. /d., RP 451, 818- 819, 825, 833-834. Smaller vehicles could not hold up
to pushing the heavier snow loads and were not assigned to the larger parking areas. Ex. 26, 181,
182; CP 23-24, 52-88, 466-468.!3 With the use of smaller vehicles, the snow removal would not
get done timely and i1t would be virtually impossible to do at all with five inches of snow or

more. /d., RP 403, 405, 407, 452, 469, 722-725, 732, 787-788, 833-834, 847.

license?
A. No. RP682:11-13.
B Fey’s counsel conceded in closing that it was not asking the jury to find the necessary work could be
done with smaller vehicles (referring to vehicles smaller than the V-box sander). RP 1018:5-10.



It was undisputed that the Spokane Community campus had a greater need for CDL
vehicles, with four times as many large parking lots to plow in the Zamboni style because they
were surrounded by sidewalks and streets. RP 405, 407, 442-443, 452, 463, 469, 508, 542-543,
547, 574, 578, 722-727, 730-732, 785-788, 813, 815, 822-24, 830-831, 833, 848, 860, 862-863;
Ex. 172, 181, 182."* In addition, Spokane Community’s grounds crew was also responsible for
plowing all the off-camplis facilities, including four additional locations at Hillyard, Esmerelda,
Apprenticeship, and Felts Field. RP 834-835. The International plow had the largest sanding
capacity, holding 10 yards of sand, and it was the only vehicle in the fleet big enough to handle
the sanding needs at Spokane Community. RP 547, 732, 785-788, 832. Assigning a smaller
vehicle would require additional trips to get loads of sand and inordinately increase the time
needed to complete the sanding beyond what was acceptable for safety reasons.’> RP 459-460,
469, 722-725, 757-758, 786-788, 813, 815, 830-834.

In contrast to the Spokane Community campus, most of the parking lots on the Falls are
narrow and surrounded by dirt, rough area, or hillsides, which allow smaller plows to remove
snow in short up and down strips, called cornrow style, easily disposing of snow over the hill or
into the rough. Ex. 181; RP 551, 722-727, 784-785, 830-834, 847-848. The V-box sander was
assigned to plow narrow areas in the cornrow fashion, not large areas in a Zamboni style like the
International. RP 292, 452, 469, 724-725, 727, 729-732; Ex. 172, 183, 182.'® The V-box only

carried 5-6 yards of sand. RP 288, 787.

" Fey did not challenge the fact that the plowing needs at the Spokane Community College campus
presented a greater need for CDL equipment. RP 722-727. He had no idea what the plowing needs were on that
campus, because he had never worked there before. RP 284-285.

' Plowing and sanding needed to be completed in a tight time frame to allow campus to open on time,
typically between 3:00 a.m. and 6:00 am. Once cars got into the lot, it would prevent sanding and plowing
activities, and if snow was not timely removed, then it presented safety and liability concerns. RP 722-727.

1 Smaller campus areas are plowed with smaller Y4-ton and ¥-ton trucks or small golf-cart-sized vehicles
with plows attached. RP 724-725, Ex. 175, 177.



H. Evidence Presented Regarding Damages

Fey never presented any evidence that he was more qualified for the GNS IV promotional
position than other applicants. RP 221-718. Fey was aware his supervisor would not support him
in promoting to a lead position even before the CDL requirement went into effect. RP 477; CP
35-51, 346. Fey’s counsel repeatedly conceded that there was no evidence that Fey would have
gotten the promotion. RP 78-79, 170-171, 1057-1058. Despite all this, Fey claimed he should
receive economic damages of more than $80,000 in lost wages, claiming that he would have
received the promotion to the GNS IV position if he had been interviewed. RP 617.

Fey and his wife testified that he was very happy with his GNS III job and asserted the
claimed emotional distress was because he was prevented from promoting for the rest of his life;
in spite of this he did not look for higher paying jobs outside of state agencies. RP 383:5-8. RP
279-280, 345-356, 376-377, 383. Fey lost a number of other internal promotions to positions for
which he was qualified, unrelated to the CDL requirement, but he testified that he was not
frustrated about losing those. RP 336-337, 381, 620-624, 743.

There were credibility issues relating to Fey. Fey testified that he did not interview for
the higher paying Maintenance Mechanic position in 2008, whereas his wife and the individual
who interviewed him for the position testified that he did. RP 337, 381,743. Fey claimed that he
had macular degeneration, which was later discounted by his doctor. RP 276, 375-376, 458:15-
17. Fey claimed he read with a magnifying glass at work, but none of his coworkers ever saw
him use a magnifying glass. RP. 276, 458:11-17. Fey claimed he was not aware of his
performance issues or the communication problems, but Fey’s supervisor and coworkers who
were not allowed to testify to the concerns, made Fey aware of these concerns, documented
them, and provided the documentation to Fey. RP 294-297, 335, 474-475. A number of his

coworkers also witnessed Fey lying to his supervisor. CP 472-477.
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IV.  PROCEDURAL STATEMENT OF THE CASE.

Defendants moved for summary judgment on the following bases: 1) the CDL
requirement was a BFOQ; 2) the requested accommodation to reassign the CDL requirements
was not a reasonable accommodation as a matter of law, and 3) Fey failed to meet his prima
facie case because there was no accommodation that would enable Fey to qualify for a
promotion requiring a CDL. CP 89-139. The trial court denied the motion for summary
judgment stating there were issues of fact.!” RP 33-34. Fey’s Complaint pled two claims: 1)
disparate impact/treatment; and 2) failure to accommodate. CP 1-6. Before the start of trial, Fey
voluntarily dismissed the disparate treatment/disparate impact claim, conceding the CDL
requirement itself was non-discriminatory. RP 86; CP 456-457. Defendants’ motions for a
Directed Verdict were denied.'® RP 88-89, 715-717, 939-1003.

The reasonable accommodation claim proceeded to trial where the trial court dismissed
the BFOQ defense and did not submit it to the jury. RP 959." The Community Colleges
objected to the court’s instructions 2, 5, 10, 11, 12, 13, 14, 15, 16, 17, 19 and the special verdict
form and excepted that the court did not give Defendants’ instructions 2, 4, 6-8, 10-20, 22-38.
RP 963-981, 1064; CP 330-358, 431-436, 437-448, 608-626, 664-685. The jury concluded that
pursuant to the instructions, the Colleges failed to engage in the mandatory duty to discuss
accommodation and awarded economic damages of $7,549 and emotional distress damages of
zero (“0™). RP 1067-1068, CP 649-653, CP 637-641.

Plaintiff demanded $50,000 emotional distress damages based upon the premise that Fey

"7 The asserted factual issues remaining were not identified.

'® Once Fey conceded that the CDL requirement was not discriminatory, there was no basis to argue that
the application of the non-discriminatory CDL requirement should be waived as a reasonable accommodation as a
matter of law.

Plaintiff never filed any authority or a motion requesting that the BFOQ affirmative defense could be
dismissed as a matter of law. Fey’s counsel argued that the BFOQ defense was an issue of fact for the jury. RP 109,

951.
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was frozen in his position and prevented from ever promoting, and sought future lost wages of
$56,517. RP 1025-1026. The jury declined these damages, but after trial, the court awarded the
requested $50,000 in emotional distress damages as an additur. CP 604-607, 642-648, CP 900-
907.2% After trial, Fey sought all fees and costs, including those incurred on Fey’s unsuccessful
claims. CP 654-663, SCP 800-899; CP 900-907. The trial court awarded all fees and costs
requested with no reduction for the unsuccessful claims. SCP 898-899; CP 900-907.

V. STANDARD OF REVIEW

On appeal, errors of law and errors in the instructions are reviewed de novo and constitute
reversible error where they prejudice a party. Hue v. Farmboy Spray Co., Inc., 127 Wn.2d 67,
92, 896 P.2d 682 (1995). “Jury instructions are sufficient if they allow the parties to argue their
theories of the case, do not mislead the jury, and, when taken as a whole, properly inform the
jury of the law to be applied.” Hue 127 Wn.2d at 92. An erroneous jury instruction is presumed
to be prejudicial and is grounds for reversal unless it can be shown that the error was harmless.
Thomas v. French, 99 Wn.2d 95, 104, 659 P.2d 1097 (1983).

Fey’s case at trial was premised on an incorrect theory under the instructions that an
employer is required to treat disabled applicants for employment more favorably than other
applicants by adjusting the job qualifications to fit the employee instead of requiring the
employee to qualify for the job. RP 1003, 1014; CP 304-323. The jury was not correctly
instructed on the legal standard for liability or any applicable defenses. Therefore the errors of
law were not harmless.

Reversal is also required if it appears reasonably probable that the cumulative effect of

% The transcript filed by the court reporter of the Hearing proceedings on 5-27-2011 inadvertently did not
include both the decisions rendered by the Court that date. The corrected transcript was filed on 10-28-2011.
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the errors materially affected the outcome of the trial. State v. Russell, 125 Wn.2d 24, 94, 882
P.2d 747 (1994). The cumulative errors by the trial court in both the instructions and the
evidentiary rulings resulted in a manifest abuse of discretion in this case warranting reversal. If
the Court of Appeals dismisses this case as a matter of law pursuant to Section VI, then the other

errors set out in Sections VII and VIII become moot.

VI. FEY’S DISABILITY DISCRIMINATION CLAIM SHOULD BE DISMISSED AS
A MATTER OF LAW

A. The Community Colleges Is Entitled to Dismissal Of Fey’s Claim As A Matter Of
Law Because A CDL Is A Bona Fide Occupational Qualification

RCW 49.60.180 provides that: “It is an unfair practice for any employer to refuse to hire
any person because of the presence of any sensory, mental, or physical disability unless based

on_a bona fide occupational qualification.” [emphasis ours]. A bona fide occupational

qualification [BFOQ] is a legitimate reason to deny employment to an individual with a
disability. Rose v. Hanna Mining Co., 94 Wn.2d 307, 311, 616 P.2d 1229 (1980). The
Defendant is not liable as a matter of law where a bona fide occupational qualification exists.
WAC 162-16-240 (2010); Tinjum v. Atlantic Richfield Co., 109 Wn. App. 203, 209-210, 34 P.3d
855 (2001).

To establish this defense, an employer must prove that the challenged employment
practice significantly correlates with the fundamental requirements of the job or “will contribute
to the accomplishment of the purposes of the job.” WAC 162-16-240 (2010);
Hegwine v. Longview Fibre Co., 162 Wn.2d 340, 355, 172 P.3d 688 (2007). A BFOQ exists
where “all or substantially all persons in the excluded class would be unable to efficiently
perform the duties, and the essence of the operation would be undermined by hiring anyone in
that excluded class.” Franklin County Sheriff's Office v. Sellers, 97 Wn.2d 317, 326, 646 P.2d

113 (1982). An employer is entitled to judgment as a matter of law when the applicant’s
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particular disability precluded proper performance of the job in question. RCW 49.60.180; Rose,
94 Wn.2d at 311. The McDonnell-Douglas shifting burden test provides that once the employer
establishes a legitimate business reason for the job qualification, then the plaintiff has the burden
to prove that the legitimate reason is actually a pretext for discrimination. McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973)Carle v. McChord Credit
Union, 65 Wn. App. 93, 101, 827 P.2d 1070 (1992); Sherman v. State, 128 Wn.2d 164, 198, 905
P.2d 355 (1995); Doe v. New York University, 666 F.2d 761, 776-77 (C.A. N.Y. 1981) (“The
employee bears the ultimate burden of proving by a preponderance of the evidence that, despite
the handicap, he or she is otherwise qualified.”)

“A rule of an employer requiring a pilot to have good vision or a truck driver a valid
driver’s license bears more heavily on the disabled than on the able-bodied, but it is reasonable
and so is permitted.” Matthews v. Commonwealth Edison Co., 128 F.3d 1194 (7th Cir. 1997).
Safety regulations applicable to truck drivers are a bona fide occupational qualification,
providing an absolute defense to a disability discrimination.claim. Tinjum, 109 Wn.App at 209-
210 (A blanket policy to not hire insulin-dependent diabetics for commercial transportation
positions falls squarely under a bona fide occupational qualification defense). Reasonable
business policies applied to truck drivers constitute a BFOQ. Rhodes v. URM Stores, Inc., 95
Wn.App. 794, 801, 977 P.2d 651 (1999); Brady v. The Daily World, 105 Wn.2d 770, 718 P.2d
785 (1986). Contrary to the established law on the BFOQ defense, the trial court dismissed the
BFOQ defense in this case, commenting that the defense would apply to a pilot’s license, but not
to licensing requirements for truck drivers. RP 959. There was no motion or authority to support
the dismissal of the BFOQ defense in this case. Id.

Washington law requires individuals operating commercial vehicles to meet minimum
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safety requirements, which include passing a medical examination with specific vision
requirements in order to operate commercial vehicles. WAC 446-65-020. The Colleges owned
four commercial-rated vehicles that were assigned to the grounds staff. Management and the
union unanimously agreed that a CDL was a necessary requirement for the GNS IV position.

Fey does not dispute that his employer can require certain job positions to obtain a CDL.
He conceded that since the Colleges owned grounds equipment which required a CDL, it would
be preferable and “certainly reasonable” to require certain positions to have a CDL. RP 286:20-
21, 313:20-22, 1059:2. Fey admitted that he is not aware of the CDL being required for anything
other than legitimate business reasons. CP 104:22-25. In addition, Fey’s counsel conceded that
“Yes, there’s a business need to have some people drive to have CDL’s. Absolutely. They have
some CDL trucks. That’s undisputed.” RP 95:19-22, 101:21-23. At the start of trial, Fey
dismissed his disparate treatment claim consistent with this concession.

Based upon the undisputed fact that the CDL job qualification was set for legitimate
business reasons, the BFOQ affirmative defenée should be ruled upon as a matter of law pursuant
to RCW 49.60.180 and WAC 162-16-240 (2010). The Community Colleges established a
legitimate business need for CDL drivers, and there is no evidence produced by Fey that
indicates the CDL qualification which all applicants were subject to was a pretext for

discrimination. Therefore, this Court should rule on this affirmative defense as a matter of law.

B. The Trial Court Erred As a Matter of Law By Ruling That A Reasonable
Accommodation Claim Does Not Require A Promotional Applicant To Be Qualified
For The Job.

The law on disability discrimination clearly requires applicants to be qualified for the
position, under either a disparate treatment or reasonable accommodation theory. However, in
this case the trial court incorrectly ruled that a reasonable accommodation claim did not require

Fey to prove he was “qualified.” RP 166; CP 449-451.
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For a disability discrimination claim, the plaintiff must first establish a prima facie case
of discrimination by showing that he or she 1) was within a protected group, 2) suffered adverse
employment action, 3) was repléced by a person outside the protected group, and 4) was
qualified for the job. McDonrnell Douglas, 411 U.S. at 802; Kastanis v. Educational Employees
Credit Union, 122 Wn.2d 483, 490, 859 P.2d 26 (1993). To establish a prima facie case for
failure to reasonably accommodate a disability, the employee must show that 1) he or she had a
sensory, mental, or physical abnormality that substantially limited his or her ability to perform
the job; 2) he or she was qualified to do the job; 3) he or she gave the employer notice of the
abnormality and its substantial limitations; and 4) after notice, the employer failed to adopt
available measures that were necessary to accommodate the abnormality. Riehl v. Foodmaker,
Inc., 152 Wn.2d 138, 145, 94 P.3d 930 (2004). When the employee fails to establish any of the
above elements of a prima facie case, the employer is entitled to judgment as a matter of law.
Hill v. BCTI Income Fund-I, 144 Wn.2d 172, 192-93, 23 P.3d 440 (2001) (overruled on other
grounds).

“It is not discrimination to deny a job to a [disabled] person who is unqualified” for the
position. MacSuga v. County of Spokane, 97 Wn. App. 435, 444, 983 P.2d 1167 (1999); see also
Dean v. Municipality of Metropolitan Seattle, 104 Wn.2d 627, 641, 708 P.2d 393 (1985). The
term “qualified individual with a disability” means an individual with a disability who, with or
without a reasonable accommodation, can perform all of the essential functions of the position.
Davis v. Microsoft Corp., 149 Wn.2d 521, 533 fn 5, 70 P.3d 126 (2003). There were no
authorities cited by Fey in arguing that he did not have to be qualified for the promotion. RP
159-166. Fey acknowledges “he meets all of the selection criteria for the GNS4 position except

that he is unable to get a CDL...” CP 210:4-7. This admission alone demonstrates Fey’s
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inability, as a matter of law, to state a prima facie case of discrimination.

1. The Employer Has The Right To Set The Essential Job Duties And/Or
Qualifications, Not The Employee

Washington law looks to the federal Rehabilitation Act, 29 U.S.C. § 794, for guidance in
disability discrimination cases and follows federal precedent which clearly establishes that: “an
employer may discharge a handicapped employee who is unable to perform an essential function
of the job, without attempting to accommodate that deficiency.” Clarke v. Shoreline School
Dist. No 412, King County, 106 Wn.2d 102, 117-18, 720 P.2d 793 (1986). Washington law
provides that an employer should be able to establish the essential functions/qualifications of the
position, not the employee. Clarke, 106 Wn.2d at 119; Jackson v. City of Chicago, 414 F.3d 806,
811 (7th Cir. 2005). An employer is not required to negotiate or discuss the terms or
requirements of a job position as a possible accommodation. As noted by the Seventh Circuit in
examining the vast expanse of federal disability discrimination cases:

[W]e have been unable to find a single ADA or Rehabilitation Act case in which

an employer has been required to reassign a disabled employee to a position when

such a transfer would violate a legitimate, nondiscriminatory policy of the

employer, ... and for good reason. The contrary rule would convert a

nondiscrimination statute into a mandatory preference statute, a result which

would be both inconsistent with the nondiscriminatory aims of the ADA and an
unreasonable imposition on the employers and coworkers of disabled employees.

Dalton v. Subaru-Isuzu Automotive, Inc., 141 F.3d 667, 679 (7th Cir. 1998).

“An employee must possess the bona fide occupational qualifications for the job position
that employee seeks to occupy in order to trigger an employer’s obligation to reasonably
accommodate the employee...” Raspa v. County of Gloucester, 191 N.J. 323, 327, 924 A.2d 435
(2007). As a matter of law, the employer does not have to eliminate job qualification staﬁdards

as an accommodation. Dedman v. Washington Personnel Appeals Board, 98 Wn. App. 471, 485,

989 P.2d 1214 (1999).
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If, rather than defending the reasonableness of the accommodation it chose, [the
employer] were required to prove that [the employee's] proposed accommodation
would have imposed an undue burden, [the employee] would effectively be
choosing the accommodation, not [the employer].

Sharpe v. American Tel. A. Tel. Co., 66 F.3d 1045, 1050 (9th Cir. 1995).

The employer is not required to alter or switch the essential functions of the job as defined by the
employer. Dedman, supra at 485, citing Sharpe, 66 F.3d at 1050; Doe v. Boeing Co., 121 Wn.2d
8, 20, 846 P.2d 531 (1993); Clarke, 106 Wn.2d at 121 (or to create a job where none exists). “If
an employee is not able to perform the essential functions of his job, the agency’s responsibility
...1s limited to making a “good faith” effort to locate a job opening for which the employee is
qualified.” Havlina v. State, Department of Transportation, 142 Wn.App. 510, 517, 178 P.3d 354
(2008). In this case, Fey was accommodated by being allowed to continue working as a GNS III
at the Falls where he was assigned equipment that did not require a CDL, which as admitted by
Fey, was a reasonable accommodation.

The law does not require the Community Colleges to eliminate a CDL license as a
minimum qualification for the promotional GNS IV position at Spokane Community so Fey
could promote. The Community Colleges has the right to decide the appropriate assignment of
its CDL equipment. Fey does not get to require his employer to eliminate job qualification
standards set for legitimate business reasons under the guise that it is a reasonable
accommodation. Fey is required to prove that there is a reasonable accommodation that would
enable him to meet the qualifications of the position sought.

2. Requiring The Employer To Eliminate Or Reassign Job Duties Is Not A
Reasonable Accommodation As A Matter Of Law

The above BFOQ/prima facie case arguments are dispositive in this case, but even if this
Court assumes that the employer had a duty to accommodate unqualified applicants, Fey still

fails to identify a reasonable accommodation. The law does not require an employer to shift the
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CDL job responsibilities to other employees or to perform the work with smaller, less efficient
equipment. EEOC v. United Parcel Serv., 424 F.3d 1060 (9th Cir. 2005).2! Switching the
assigned CDL-rated vehicle to the other campus would require the employer to use its equipment
in a less efficient manner and prevent efficient snow removal operations pursuant to its current
business plan. This is not a reasonable accommodation as a matter of law. Pulcino v. Federal
Express Corp., 141 Wn.2d 629, 644, 9 P.3d 787 (2000), overruled on other grounds by McClarty
v. Totem Elec., 157 Wn.2d 214, 137 P.3d 844 (2006).

Washington law clearly does not require an employer to eliminate or reassign essential
job functions to others in order to accommodate an employee with a disability. MacSuga,
97 Wn. App. at 442; Dedman, 98 Wn. App. at 484-485 (the employer was not required to
accommodate an employee where the disability rendered the employee “unable to perform an
essential function of the job and thus jeopardized the safe and orderly operation” of the
employer.); Bass v. City of Tacoma, 90 Wn. App. 681, 688, 953 P.2d 129 (1998), as amended, ---
Wn. App. ---, 976 P.2d 1248, review denied, 137 Wn.2d 1005, 972 P.2d 466 (1999); Herring v.
DSHS, 81 Wn. App. 1, 30, 914 P.2d 67 (1996); School Bd. of Nassau County, Fla. v. Arline, 480
U.S. 273, 287 n. 17, 107 S.Ct. 1123, 1131 n. 17, 94 L.Ed.2d 307 (1987); Clarke, supra; Boeing,
121 Wn.2d at 18. Requiring elimination of an indispensable task or role would be tantamount to
altering the very nature or substance of the job, and such was not the intent of the discrimination
laws. Pulcino, 141 Wn.2d at 644 (“An employer, ... is not required ... to eliminate or reassign
essential job functions.”); Hill, 144 Wn.2d at 193; Dark v. Curry County, 451 F.3d 1078 (9th Cir.

2006); Griffith v. Boise Cascade, Inc., 111 Wn. App. 436, 45 P.3d 589 (2002). Paying another

2! In Bates, cited by Fey, UPS had hearing requirements it was imposing on drivers over and above DOT
licensing requirements for safety reasons. The court addressed a stay and injunctive relief. Bates v. UPS, 511 F.3d
974 (9th Cir. 2007). The injunction against UPS was vacated, and the case was remanded for the court to consider
evidence of the employer’s business necessity for the job requirement. /d.
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employee to do the essential work is not a reasonable accommodation as a matter of law.
MacSuga, 97 Wn. App. at 442; Pulcino, 141 Wn.2d at 644; Hill, 144 Wn.2d at 193; Dark, 451
F.3d 1078; Griffith, 111 Wn. App. 436.

For example, an employer was not required to eliminate one element of the job that
required the operation of heavy machinery for an employee with epilepsy, even though he could
do the other functions of the job. Barber v. Nabors Drilling U.S.A., Inc., 130 F.3d 702, 709 (5th
Cir. 1978). Disability Discrimination laws do not require an employer to change the way it
normally does the job. Davis, 149 Wn.2d at 536. In Davis, exactly as in this case, the plaintiff
wanted the employer to restructure a position to better fit his medical needs. Davis, 149 Wn.2d
at 536. The court noted:

In effect, what Davis asks this court to do is redefine for Microsoft its systems

engineer position; but just as the WLAD does not authorize Davis or this court

to tell Microsoft how to set its selling objectives and customer service goals, the

WLAD does not permit Davis or this court to tell Microsoft how to organize its
work force and structure individual jobs to meet those targets.

- Davis, 149 Wn.2d at 536.

It is undisputed that the snow removal operations at the Falls and Spokane Community
campuses are different due to the size and individual characteristics of the campuses. Vehicles
are assigned to plow certain areas based upon the legitimate business needs. Similar to the court
in Davis, the courts should not direct that the Community Colleges has to alter the best use of its
CDL-rated equipment and perform snow removal in a slower, less efficient, less safe manner
with smaller equipment. The courts should not be allowed to second guess a legitimate
employment decision; and they should only look at whether the decision itself was a pretext for
discrimination. Davis, supra. In this case, it is undisputed that the CDL requirement was placed
on the GNS IV position at Spokane Community for legitimate business reasons.

VII. THE TRIAL COURT ERRED BY FAILING TO PROPERLY INSTRUCT THE
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JURY ON THE CORRECT STANDARD UNDER THE LAW

Jury instructions are sufficient if they permit each party to argue its theory of the case, are
not misleading, and when read as a whole, properly inform the jury of the applicable law. Leeper
v.. Dep't of Labor & Indus., 123 Wn.2d 803, 809, 872 P.2d 507 (1994). Erroneous statements of
the applicable law amount to reversible error when there is prejudice to a party. Hue, 127 Wn.2d
at 92. The instructions in this case contained numerous prejudicial errors of law eliminating all
of the Colleges’ applicable defenses and misinforming the jury on the correct liability standard.
Pursuant to RAP 10.4(c), the jury instructions are attached as Appendixes A through C, with
pertinent WPTI’s attached as Appendix D.

A. The Trial Court Failed to Instruct The Jury On The Bona Fide Occupational
Qualification Defense

Jury instructions are improper if they do not permit the defendants to argue their theories
of the case. State v. Vander Houwen, 163 Wn.2d 25, 28, 177 P.3d 93 (2008) (It was reversible
error to not give instructions on an applicable defense). The BFOQ defense applies directly to
the licensing standard at issue in this case. The trial court committed prejudicial error by
refusing to give any instructions on the BFOQ defense, including Defendants’ proposed
instructions numbered 6, 7, 15, and 37. CP 338, 346, 613, 623. This error alone prevented a fair
trial and warrants overturning the jury verdict.

B. The Trial Court Erred By Eliminating Proximate Cause From Consideration

Lack of proximate cause alone presents an alternative grounds for a defense verdict. To
establish proximate cause, a claimant must prove that the unlawful conduct caused in a direct
sequence, unbroken by any independent cause, the injury complained of. Hoffer v. State, 110
Wn.2d 415, 424, 755 P.2d 781 (1988) (citing Alger v. Mukilteo, 107 Wn.2d 541, 545, 730 P.2d

1333 (1987)). WPI 15.01 defines proximate cause. “Proximate cause under Washington law
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recognizes two elements: cause in fact and legal causation. Cause in fact refers to the ‘but for’
consequences of an act — the physical connection between an act and an injury.” Comments to
WPI 15.01.
Legal causation involves a determination of whether liability should attach as a
matter of law given the existence of cause in fact. It is a much more fluid concept,
grounded in policy determinations as to how far the consequences of a defendant's
acts should extend. Colbert v. Moomba Sports, Inc., 163 Wn.2d 43, 176 P.3d 497
(2008); Schooley v. Pinch’s Deli Market, Inc., 134 Wn.2d 468, 951 P.2d 749
(1998). The focus is on “whether, as a matter of policy, the connection between
the ultimate result and the act of the defendant is too remote or insubstantial to
impose liability.” Schooley v. Pinch’s Deli Market, Inc., 134 Wn.2d at 478-79. ...

Thus, legal causation should not be assumed to exist every time a duty of care
has been established.” Schooley v. Pinch's Deli Market, Inc., 134 Wn.2d at 479—

80. [emphasis ours].
Comments to WPI 15.01.

Whenever there is potentially more than one proximate cause of an injury, it is error for
the trial court not to instruct the jury on proximate cause. Goucher v. J.R. Simplot, 104 Wn.2d
662, 676, 709 P.2d 774 (1985); Jonson v. Chicago, St. P. & P.R.Co.,24 Wn. App. 377, 601 P.2d
951 (1979). An employee is entitled to lost wages for such period of time as the employee is
able to prove with reasonable certainty were proximately caused by the wrongful act. Kohn v.
Georgia-Pacific Corp., 69 Wn. App. 709, 850 P.2d 517 (1993). Damages that are not reasonably
certain or that are speculative in nature are not recoverable. ESCA Corp. v. KPMG Peat
Marwick, 86 Wn. App. 628, 639, 939 P.2d 1228 (1997), aff’d, 135 Wn.2d 820, 959 P.2d 651
(1998) (The proof of damages must not be speculative or self-serving); Kaech v. Lewis County
Pub. Util. Dist. No. 1, 106 Wn. App. 260, 276, 23 P.3d 529 (2001), review denied, 1079 145
Wn.2d 1020, 41 P.3d 485 (2002).

Even as admitted by Fey, there was no evidence he would have gotten this promotion
reéardless of his vision. RP 78-79, 170-171, 1057-1058. Proximate cause was definitely in

dispute. However, Fey argued and the trial court agreed that Fey did not have to prove
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proximate cause. The jury was allowed to assume that the loss of the interview automatically
caused lost wages regardless of whether Fey would have otherwise been selected for the
promotion.”? The trial court erroneously eliminated proximate cause from the instructions.

It is clear under WPI 330.81 on damages that a jury should “determine the amount of
money that will reasonably and fairly compensate the plaintiff for such damages as you find
were proximately caused by the acts of the defendant.” Appx. D. The trial court omitted the
term “proximately caused” from the pattern instruction given. Appx. C. CP 590. In addition, the
trial court refused to give the definition of proximate cause set out in WPI 15.01, as
recommended by WPI 330.81. CP 624; RP 1064. The trial court further refused to give
instructions that Fey’s damages were limited to those proven to be caused by unlawful
discrimination, not other claimed stress in the work place, declining to give Defendants’
instructions. 19-20. CP 350-351. The trial court gave no explanation for this dramatic deviation
from the well-researched and supported pattern instruction. Failure to properly instruct the jury
on proximate cause and damages is reversible error.

C. The Trial Court Erred By Omitting The Necessary Element That Fey Be A
“Qualified Applicant” From The Instructions

As set out above, the plaintiff has the burden to prove in an accommodation case that he
was a qualified applicant, able to meet the minimum qualifications of the job. Snyder v. Med.
Serv. Corp., 145 Wn.2d 233, 240, 35 P.3d 1158 (2001). The standard WPI on reasonable
accommodation suggests the use of the term “qualified applicant” in the reasonable
accommodation instruction. WPI 330.34. Despite this being a clear requirement under the law
and a part of the pattern instruction, the trial court specifically found that Fey did not have to be

qualified for the position. RP 983-985. The instructions given by the court used the term

22 The trial court excluded any evidence by the Colleges that established Fey would not have gotten the
promotion if interviewed because he was not otherwise qualified for the job. RP 983-984.
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“employee” instead of “qualified applicant” from the instruction addressing the duty to
accommodate. Court’s instruction 14, CP 587. Contrary to the law, Fey’s counsel argued under
the instructions given that Fey did not have to meet the qualifications of the GNS IV job. RP
1059:8-10. The fact that a disabled individual still has to be qualified for the job is clear under
the law, and it was prejudicial error to take this required element out of the instructions.

D. The Trial Court Erred By Failing To Instruct The Jury On The Correct Standard
Under The Law

The trial court refused to give numerous instructions properly advising the jury of the
correct standard under the law as set out above in section VI, including failing to give the

instructions as follows:

1. The trial court’s refusal to allow the jury to be instructed that the employer
can hire the most qualified applicant.

Defendants’ instruction 23 was a correct statement of the law that an employer is entitled
to hire the most qualified applicant. CP 354. The law provides that “[a]n employer has no duty
... to hire [a disabled employee] in preference to a more qualified employee.” MacSuga, supra
at 444; 42 U.S.C. § 12111(10); cf. Kellogg v. Union Pacific R. Co., 233 F.3d 1083, 1089 (8th
Cir. 2000); Mason v. Frank, 32 F.3d 315, 319 (8th Cir. 1994). (It must follow that an employer is
not required to make accommodations that would subvert other, more qualified applicants for the
job.); Smith v. Midland Brake, Inc., a Div. of Echlin, Inc., 180 F.3d 1154, 1181-1182 (10th Cir.
1999), citing, Kelly, concurring, H.R.Rep. No. 101-485(1l), at 55-56 (1990); E.E.O.C. v.
Humiston-Keeling, Inc., 227 F.3d 1024, 1027-28 (7th Cir. 2000) (“A policy of giving the job to
the best applicant is legitimate and nondiscriminatory.).

Fey admitted that someone with a CDL is more versatile, and he expected to be prevented
from promoting into positioﬁs that might require operation of CDL equipment. All of Fey’s

coworkers and supervisors would have testified, if permitted, that all other candidates had better
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leadership skills than Fey. CP 16-22, 35-51, 268-271, 472-477.2* It was prejudicial error for the
court to refuse to provide an instruction on this applicable law, and Fey’s counsel was permitted
to argue in closing, contrary to the law, that being the most qualified for the promotion is
“irrelevant.” RP 1058:4-6.

2. The Trial Court Erred By Failing To Instruct The Jury That The Employer
Had To Have Timely Notice Of The Disability

A plaintiff must demonstrate the employer knew about the disability at the time of the
discriminatory act. Kees v. Wallenstein, 161 F.3d 1196, 1199 (9th Cir. 1998); Riehl, 152 Wn.2d
at 149, citing Mackay v. Acorn Custom Cabinetry, Inc., 127 Wn.2d 302, 898 P.2d 284 (1995).
Under the law, the duty of reasonable accommodation does not arise until the employer is aware
of plaintiff’s disability. Goodman v. Boeing Co., 127 Wn.2d 401, 408, 899 P.2d 1265 (1995);
Holland v. Boeing, 90 Wn.2d 384, 391, 583 P.2d 621 (1978).

Fey testified that he did not consider himself disabled in 2007. His doctor testified that
there was no documentation that indicated Fey was disabled in 2007. Fey’s supervisors and
coworkers testified that they were not aware of Fey having any disability. Fey’s counsel argued
that the medical expert’s diagnosis, which was provided for the first time at trial, provided notice
of a disability. RP 906, 1036-1037. This argument was contrary to law. The Colleges
specifically requested that the court put a qualification or time frame in the instructions and/or
the special verdict form indicating that the Community Colleges had to have knowledge of the
disability in 2007. RP 963-981. (Defs.’ instrs. 4, 25, 29, 31) CP 334, 433, 439, 617. The trial
court erred by refusing to give any instructioﬁ on the required timing of the notice. RP 940-941.

3. The Trial Court Erred By Failing To Instruct The Jury That The Employer
Does Not Have A Duty To Investigate For A Disability

The employer’s duty to determine the nature and extent of the disability “does not impose

3 See also the trial court’s evidentiary rulings discussed in section VIII below.
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an investigatory duty to question any employee suspected of a disability.” Goodman, 127 Wn.2d
at 408-409. Contrary to this, Fey’s counsel argued and his expert testified that the employer does
have an investigatory duty to find out if an employee is disabled. RP 694697, 1014. The trial
court refused to instruct the jury on an accurate statement of the law as quoted in Goodman,
supra., and allowed Fey’s counsel to argue that the employer had a duty to investigate. (Defs.’
instrs. 29); CP 439, RP 934-1003, 1014.

4. The Trial Court Erred By Omitting The Full Definition Of A Disability

It was prejudicial error for the trial court to eliminate the portion of WPI 330.33 that
states “In determining whether an impairment has a substantially limiting effect, a limitation is
not substantial if it has only a trivial effect.” WPI 330.33, notes on use, RCW 49.60.040(7)(e)

Court’s instruction 10, CP 583.

5. The Trial Court Failed To Instruct The Jury On The Correct Duty In An
Accommodation Case

The employee has a duty to make the employer aware of his qualifications, to apply for
all jobs that might fit his abilities, and to accept reasonably compensatory work he could
perform. Dean, 104 Wn.2d at, 637-38 (1985). “If there is a factual question whether the parties
cooperated in the reasonable accommodation process, Washington law is unclear how non-
cooperation impacts the burden of proof. It may be appropriate to instruct the jury as follows:
“You may consider whether a party cooperated in this process in good faith in evaluating the
merit of that party’s claim that a reasonable accommodation did or did not exist.”” Comments to
WPI 330.33. The trial court refused to instruct the jury on the employee’s duty. Defs.” instr. 8,
14; CP 339, 345; RP 934-1003.** Compounding the prejudice of not giving these instructions,

the court’s instruction 12 altered the language in the WPI expanding the employer’s duty beyond

2 The evidence of Fey’s failure to cooperate was also excluded by the trial court, the details of which are
set out below in Section VIII.
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what’s provided in the WPI. CP 585.

6. The Trial Court Failed To Properly Instruct The Jury That Not Engaging In
The Interactive Process Is Not A Failure To Accommodate

The instructions given by the court failed to make it clear that Washington law provides
“The failure of an employer to engage in an interactive process is not a violation of the
Washington Law Against Discrimination. Rather, the failure to engage in an interactive process
must lead to the failure to identify a reasonable accommodation that enabled the employee to
perform all the essential functions of the job.” Dark, 451 F.3d at 1088; Barnett v. U.S. Air, Inc.,
157 F.3d 744, 752-753 (9th Cir. 1998), overruled on other grounds, 535 U.S. 391 (2002);
Hennagir v. Utah DOC, 587 F.3d 1255, 1256 (10th Cir. 2009). Here there was no
accommodation that would enable Fey to do the GNS IV job. The trial court prejudicially erred
by improperly instructing the jury on the law in fhis area, by refusing to give Defendants’
instructions 4, 7, 8, 13, 14, 15, 25, 29, 31, in addition to altering the WPI in instruction number
12. RP 934-1003; CP 335, 338, 339, 344, 345, 346, 433, 439, 617.

7. The Instructions Improperly Inferred Fey Had Multiple Claims

The trial court’s claims instructions to the jury misleadingly made it look like Fey had
multiple separate “claims™ against the Colleges including: 1) “failing to engage in the mandatory
interactive process...;” 2) “failing to consider plaintiff for the Grounds and Nursery 4 position
when he was able to perform the essential functions of the position;” (this statement assumes he
was qualified for the job) and 3) “failing to consider altering the Grounds and Nursery 4
conditions of employment to accommodate the plaintiff’s disability” (which is not required under
the law as set out above in section VI.). In addition, the claims instruction did not identify any
applicable defenses by the Colleges. CP 599, RP 963-981. The court’s instruction 10 eliminated

the language from the WPI that “One form of unlawful discrimination is a failure to reasonably
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-accommodate an employee’s disability” which created further confusion inferring Fey had more
than one claim with no applicable defenses

8. The Affirmative Duty To Discuss Accommodation Instructions Were
Misleading

The instructions and special verdict form were premised on the argument that the failure
to engage in the interactive process itself was discrimination and eliminated Fey’s requirement to
prove a reasonable accommodation existed. CP 637-641, 649-653. As set out above in section
VI-B, if Fey does not prove an accommodation exists that would allow him to meet all of the
qualifications of the job, then there is no duty to discuss accommodation. MacSuga, 97 Wn. App.
at 442; Dean, 104 Wn.2d at 637. There is no per se employer liability for failing to initiate
discussions with an employee if no reasonable accommodation is available. MacSuga, 97 Wn.
App. at 443, citing Barnett, 157 F.3d at 752. The comments to WPI 330.35 further recognize
that there is no affirmative obligation to initiate accommodation discussions with an unqualified
applicant. WPI 330.35, comments, citing Davis, supra. Therefore, the instructions on the
affirmative duty given by the trial court were misleading. CP 572-593; RP 1015.

9. The Trial Court Failed To Accurately Instruct The Jury That The Employer
Is Not Required To Modify Qualification Standards

Despite the law clearly not requiring an employer to alter qualification standards, the jury
was instructed to the contrary in several instructions that varied significantly from the pattern
instructions. The law distinguishes between job duties and minimum qualification standards. In
the pattern instruction given by the trial court, language was incorrectly added to the WPI
indicating that the employer does not have to alter essential functions, but should alter
qualification standards. Court’s Instr. no. 13. CP 586. Under this modified pattern instruction,
Fey’s counsel was permitted to argue that the CDL qualification could be altered as a reasonable

accommodation, and Fey’s expert Fred Cutler testified that altering the CDL requirement was a
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reasonable accommodation under the law.”> RP 1003, 1016, 1018.

10. The WPI Was Altered To Fit Fey’s Argument

WPI 330.33 identifies the elements of a reasonable accommodation claim, and element
(4) requires Fey to prove “That [he] would havé been able to perform the essential functions of
the job in question with reasonable accommodation.” The “would have” language reflects that a
reasonable accommodation would have enabled him to qualify for the job. The WPI language
was adjusted ever so slightly in the Court’s instruction 10 taking out the “would have” language.
CP 583. The change in the WPI supported Fey’s counsel’s argument that the employer had the
duty to alter the CDL requirement, versus an accommodation enabling Fey to qualify for the job.

11.  The Trial Court Failed To Define Conditions Of Employment

WPI 330.34 as written describes a change in “conditions of employment” as a reasonable
accommodation. This instruction does not use the term “conditions of employment” to mean
minimum job qualifications standards. In this case the employer’s job description identified the
licensing qualification standards as a “condition of employment.” Fey was permitted to argue,
pursuant to the instruction given, that it was a reasonable accommodation to alter or waive the
licensing requirement. CP 587; RP 1003, 1009-1010, 1014-1015. The Community Colleges
pointed out the confusion that would be created by this instruction and suggested either defining
“conditions of employment” as recommended under federal pattern instructions, or changing the
term to refer to physical conditions or work place setting, to reflect the accurate meaning of the

term.”® CP 620; Defs.” instr. 34; RP 934-1003. Conditions of employment as used in WPI

 Section VII-L is addressed below in Cutler’s testimony.

% 51.S.C. § 7103(a)(14); Briggs v. Nova Services, 166 Wn.2d 794, 803-4, 213 P.3d 910 (2009), citing
Ford Motor Co. v. N.L.R.B., 441 U.S. 488, 498, 99 S. Ct. 1842, 60 L.Ed.2d 420 (1979), (quoting Fibreboard Paper
Prods. Corp. v. N.L.R.B., 379 U.S. 203,223, 85 S. Ct 398, 13 L.Ed.2d 233 (1964) (Stewart, J., concurring)).
Managerial decisions include the choice of one’s supervisor, Trompler,Inc. v. N.L.R.B., 338 F.3d 747, 749 (7th Cir.
2003); and the wisdom of company practices, First Natl. Maintenance Corp.v. N.L.R B., 452 U.S. 666, 676, 101
S.Ct. 2573 (1981).
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330.34 does not include licensing requirements as argued by Fey, and absent any clarification of
this point, the instruction erroneously permitted a conclusion contrary to the law.

12.  The Trial Court Refused To Instruct The Jury That Reassignment of Job
Duties Is Not A Reasonable Accommodation

The court refused to give any instructions consistent with Washington law that the
employer is not required to reassign job duties or reorganize its work force as an
accommodation, as set out in Defendants’ proposed instructions 6, 7, 8, 11, 12, 13, 14, 15, 16,
17, 23, 30,' 34, 35; RP 934-1003; CP 613, 338, 339, 342, 343, 344, 345, 346, 347, 348, 354, 441,
620, 621. This prevented the Colleges from arguing its theory of the case. The law clearly does
not require an employer to shift essential job responsibilities to other employees or perform the
job in a less efficient manner as Fey was allowed to argue under the instructions given in this
case. RP 1003; EEOC v. United Parcel Serv., 424 F.3d 1060 (9th Cir. 2005); Davis, 149 Wn.2d
at 536.

13. The Trial Court Failed To Instruct The Jury That Compliance With The
Law and Contracts Should Be Considered

In looking at factors the employer can consider in the accommodation process, the
comments to WPI 330.36 recognize that language should be added to the WPI, if any
requirements of law or contract are applicable. Civil service laws, the law on commercial drivers
licenses, and the collective bargaining agreement all needed to be considered by the employer in
this case. However, despite the comments to the WPI recommending this addition to the pattern
when applicable, the trial court refused to give any instructions consistent with WPI 330.36 or
give an instruction with the applicable legal or contractual provisions. CP 343-344, 353, 436,
445,588, 612, 614, 616, 621; RP 934-1003. Defs.’ instrs. 12, 13, 18, 22, 24, 27, 28, 35.

14. The Trial Court Refused To Give A Definition of Essential Functions

The WPI provides the following note with regard to defining essential functions: “An
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essential functions instruction may be appropriate depending on the facts and circumstances of
the particular case.” WPI 330.33, ﬁote on use. The trial court refused to give a definition of
essential functions that was agreed to be the correct definition by both parties in prior briefing.
CP 120-136, 201-222, 342.

15. The Trial Court Failed To Properly Instruct The Jury On The Correct
Standard For An Undue Hardship Defense.

The issue of undue hardship does not arise until after Fey meets his prima facie
requirement to prove a reasonable accommodation exists that would enable him to perform the
job.  Sharpe v. American Tel. & Tel. Co., 66 F.3d 1045, 1050 (9th Cir. 1995). Only after a
lawful and reasonable accommodation is identified, which did not occur in this case, would the
question have to be asked whether that accommodation creates an undue burden on the
employer. However, if this Court finds that a reasonable accommodation includes altering or
reassigning the CDL qualification requirement, then the Community Colleges is entitled to claim
that the proposed accommodation creates an undue hardship. School Bd. of Nassau County, Fla.
V. Arliﬁe, 480 U.S. 273,287 n. 17, 107 S.Ct. 1123, 94 L.Ed.2d 307 (1987). The jury should have
been instructed on the undue hardship defense, including the consideration of legal, safety or
contractual requirements, pursuant to WPI 330.36 (5™ Ed.). Defs.” instr. 12, CP 343, RP 963-
981. The instructions given prejudicially altered the undue hardship burden of proof by
requiring Defendants to prove the financial burden was “unreasonably high” without any
authority to support altering the standard. CP 423, 588; RP 934-1003.%

16. The Special Verdict Form Failed To Allow Any Consideration Of The
Applicable Defenses

The special verdict form was written in the fashion of a directed verdict for Fey, asking

%7 The plaintiff's proposed instruction did not indicate or note that it was a modification of the WPI. CP
423.
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leading questions that did not require consideration of all the elements as set out in the
instructions. The wording of the questions did not allow the jury to consider any of the Colleges’
defenses. CP 599-600. In answering the question “Did the employer provide a reasonable
accommodation?” the question could be answered “no” because no reasonable accommodation
existed. The special verdict form did not allow the jury to find discrimination, undue burden,
proximate cause, or make any finding on mitigation. CP 599-600; RP 934-1003.

VIII. THE TRIAL COURT’S RULINGS AT TRIAL AND POST TRIAL WERE

INCONSISTENT WITH THE LAW AND EVIDENTIARY PRINCIPLES
CREATING A MANIFEST ABUSE OF DISCRETION

Although the above legal arguments preclude this Court from having to reach the
evidentiary issues below, the cumulative effect of the multiple errors warrants a new trial on any
remaining issue of fact.

A, The Trial Court Erred By Allowing Fey’s Expert To Offer Opinions On The Law

Every expert opinion offered must be based upon sufficient scientific or technical
knowledge and expertise. State v. Dolan, 118 Wn. App. 323, 329, 73 P.3d 1011, 1014 (2003).
ER 702 requires that the witness be qualified as an expert and that any opinion testimony must
be “based on a theory generally accepted by the scientific community” and “helpful to the fact-
finder.” Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923). The testimony of an expert
should concern matters beyond the common knowledge and understanding of the average
layperson and not mislead the jury. State v. Thomas, 123 Wn. App. 771, 778, 98 P.3d 1258
(2004), review denied, 154 Wn.2d 1026 (2005). A speculative expert opinion lacking adequate
foundation is inadmissible. Safeco Ins. Co. v. McGrath, 63 Wn. App. 170, 177, 817 P.2d 861
(1991), review denied, 118 Wn.2d 1010 (1992); Queen City Farms, Inc. v. Cent. Natl Ins. Co. of
Omaha, 126 Wn.2d 50, 104, 882 P.2d 703 (1994).

Testimony from an expert commenting on the law is specifically impermissible. Wash.
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State Physicians Ins. Exch. & Ass’nv. Fisons Corp., 122 Wn.2d 299, 344, 858 P.2d 1054 (1993)
(“Legal opinions on the ultimate legal issue before the court are not properly considered under
the guise of expert testimony.”); ER 704, King County Fire Prot. Dist. No. 16 v. Housing
Authority, 123 Wn.2d 819, 826, 872 P.2d 516 (1994). It is error for the trial court to allow
" consideration of legal opinions on the ultimate legal issue under the guise of expert testimony.
Terrel C. v. State, 120 Wn. App. 20, 84 P.3d 899 (2004).

Defendants moved in limine to exclude Fred Cutler’s testimony because it was not based
upon any scientific or technical knowledge and was solely an opinion on the applicable law
based upon facts which were well within the jury’s understanding. CP 359-366, 384-386. Fey’s
counsel argued that a vocational expert should be able to testify to what’s required under the law.
RP 67. The trial court held he would allow the legal opinion testimony because the jury would
be instructed that they could either accept or reject the expert opinion and the accommodation
terms would be in the instructions. RP 71. Defense counsel sought a standing objection to all of
Mr. Cutler’s testimony. RP 688; CP 360-363. Fred Cutler, was permitted to testify that: 1) a
CDL was not an essential function of the job. RP 688; 2) once Fey failed the CDL test, his
employer had knowledge of a disability, RP 696; 3) Fey did not need to do anything to request
accommodation, and Fey only needed to request accommodation “if he knew he was being
discriminated against;” RP 696, 699:17-18; 4) the law requires an employer to engage in the
interactive process which is not negotiable, and in his opinion the Colleges did not engage in the
interactive process. RP 694-695:4-9; 5) in his opinion, the written job description did not specify
that the trucks to be driven might be CDL vehicles; therefore, a CDL was not properly listed as a
duty by the Colleges. RP 689; 6) in his opinion, there was “virtually no difference” between Fred

Hale’s position at the Falls campus and the GNS IV position at the Spokane Community campus.
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RP 692. However, Mr. Cutler admitted that he had no information from any source regarding
the job duties at the Spokane Community College campus, and he just assumed they were the
same. RP 284-285, 287, 692, 702-715; 7) he submitted as an expert that snow removal could be
done with smaller non-CDL trucks, although he had no experience or expertise in snow removal.
RP 703-704%%; 8) “it’s the employer’s responsibility ...to give [an employee] fair consideration
for promotion....”, and the employer needs to “facilitate that worker’s ability ... to be promoted”
even it that means altering the job duties. RP 693; 9) the employer must provide accommodation
unless it is “a huge” financial onus on the employer. Id.; 10) the law on accommodation requires
an employer to “determine whether or not the essential tasks of that job” could be modified or
“assign it to a different worker.” RP 694; 11) it was a reasonable accommodation in 2007 to
assign the duty of operating the CDL vehicles to somebody who had a CDL, instead of the GNS
IV position. RP 697:19-21; 12) reassigning the CDL duties was “the easiest thing in the world to
do.” RP 698:5-6; 13) a CDL was an arbitrary requirement by the employer, and the essential job
task “could clearly be done without it.” RP 700; 14) having to bring in other employees to do the
CDL snow removal “would be a reasonable accommodation.” RP 702; and 15) the Community
Colleges clearly did not accommodate Fey in the Spokar;e Community College promotional
position. RP 705. Cutler’s testimony was not proper expert testvimony under ER 702 or Frye
because it lacked any foundation or technical expertise and offered incorrect opinions on the law.

‘Given Fey’s claim and Cutler’s opinion that a reasonable accommodation was to switch
the smaller V-box sander assigned to the Falls campus with the larger International assigned to
the Spokane Community Campus, Cutler was asked on cross-examination whether the two

vehicles are designed to be suitable for different plowing needs? RP 712. Plaintiff’s counsel

%% His expert opinion that it could be done with smaller vehicles was based upon his general ability to see
snow removal in the winter like any member of the public could and because he owned part of a building complex
that needed to be plowed. RP 703.

34



objected that “this is not within this witness’ knowledge.” RP 712:18-19. The trial court
sustained the objection and did not allow cross-examination. RP 712. The trial court also did not
allow cross-examination to point out that the job description required the applicant to be
physically able to do the required work. RP 713:2-6. One of the jurors proposed a question for
Mr. Cutler relating to whether there were sufficient other staff with CDL’s to drive the CDL
vehicles. RP 713-714, CP 469-471. Plaintiff argued the question was beyond the scope, and the
trial court did not allow the jury question to be asked. RP 714. Allowing Fred Cutler’s opinion
testimony on the law and the ultimate facts, without any technical expertise, was reversible error.

- B. The Trial Court Erred By Excluding Evidence Of The Employer’s Legitimate
Business Needs

The employer’s business plan in creating the CDL requirement for the GNS IV position
established that the use of smaller trucks with heavier snow loads had proven to be problematic,
causing damage and costly repairs to smaller vehicles; therefore, the Colleges planned to
purchase additional CDL vehicles as soon as the budget allowed. CP 23-34, 466-468, Ex. 26.
Fey’s counsel argued in motions in limine that the Colleges’ business plan bolstered the claim
that a CDL was necessary. RP 92. The trial court granted Fey’s motion in limine and excluded
any mention of the business plan. RP 92-104, CP 449-451. There was no identified reason for
the exclusion. The trial court just expressed that it was not sure what the evidence would show
and found that the need for more CDL equipment in the future could only be considered after the
equipment was actually purchased. RP 102-104. This ruling prejudicially prevented the jury
from hearing facts favorable to the the Colleges’ side of the case.

C. The Trial Court Erred By Excluding Any Evidence That Fey Was Not Qualified For
The Grounds IV Position

An employee’s performance is an essential part of a discrimination case because an

employee must prove that he or she is qualified for the promotion sought. Barker v. Advanced

35



Silicon Materials, LLC, (ASIMI), 131 Wn. App. 616, 128 P.3d 633 (2006); Kuyper v. State, 79
'Wn. App. 732, 735, 904 P.2d 793 (1995). It is clear that poor performance or employee
misconduct can render an employee unfit for promotion. Rufo v. Dave & Busters, Inc., 2007 WL
247891 (6th Cir. 2007); Janson v. North Valley Hospital, 93 Wn. App. 892, 971 P.2d 67 (1999).
Specifically, coworkers’ statements about their observations of work performance are admissible
in addressing the relevant inquiry of qualifications in an employment discrimination case.
Herring, 81 Wn. App. at 22.

Lloyd v. Swifty Transp., Inc., 552 F.3d 594 (7th Cir. 2009) is a disability discrimination
case with facts similar to this case. Lloyd was a truck driver with a disability who wanted to be
promoted to a lead truck driver position. /d. Like Fey, he had a poor attitude and was
uncooperative as evaluated by supervisors. /d.  These were performance considerations
necessary for promotion to a lead position that required the ability to get along well with others.
Lloyd, supra at 601-602. Lloyd, unlike Fey, was able to get a waiver from the DOT to drive a
truck; however, he was not qualified for the lead duties because he was not meeting his
employer’s legitimate employment expectations. Lloyd, supra. The discrimination law does not
eliminate the disabled employee’s need to perform well in order to get promoted, and the court
may not infringe upon the qualities the employer considers essential. Lloyd, supra.

In this case, the GNS IV positioh was the lead position responsible for directing and
training other employees. Ex. 12, 13; RP 412, 510, 558. It was undisputed that the predominate
duties required good leadership skills, good relations with coworkers and supervisors,
accountability, trustworthiness, and strong communication skllls RP 315-316, 414-417, 422,
449-450, 795, 797, 886; Ex. 12,13. Fey’s counsel argued that Fey did not have to be qualified or

doing satisfactory work to be promoted and moved to exclude any evidence of Fey’s poor work
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performance or lack of qualifications as being prejudicial to Fey’s claim. CP 324-329, 396-401;
RP 78-80, 159:17-20. Fey’s counsel argued that his performance was not relevant because he
was not claiming that he would have gotten the promotion. RP 78-79, 85. This argument was
made, in spite of the fact that Fey sought $80,000 in economic damages on the premise that he
would have gotten the promotion. RP 82-83. The Colleges argued that Fey’s abilities and
performance were relevant to: 1) his qualification for promotion, 2) challenging Fey’s credibility
based upon Fey’s testimony that he was an excellent employee, and 3) proximate cause and
damages. RP 78-83, 89, CP 324-329, 396-401, 413-417. The court initially denied the motion in
limine finding that a disabled applicant had to be otherwise qualified and performing
satisfactorily.”® RP 80:19-23. The trial court reversed its decision the first day of trial finding
Fey’s poor performance was too prejudicial, and that whether Fey was qualified for the
promotion was not relevant. RP 30-33, 159, 166-167. Fey’s counsel argued that there is
“nothing about him being the most qualified person,” and argued that Fey did not have to prove
causation. RP 416:12-15. The trial court agreed with Fey’s counsel and prohibited the
testimony. RP 417. The court noted in making this ruling that the Community Colleges should
be allowed to argue that the employer considered other applicants to be more qualified. RP 169.
However, before the defense case started, Fey’s counsel argued that it did not matter whether
other applicants were more qualified because Fey was not interviewed. RP 169-170. The trial
court altered the ruling to further exclude any evidence of any applicants’ qualifications. RP 170.
All of the evidence that demonstrated that Fey did not qualify for the lead position, regardless of
his vision and that other applicants were more qualified, was excluded from evidence at trial. CP

16-22, 23-51, 268-271, 466-468, 472-477, 479, 480; RP 78-83, 89, 159, 162-170, 172, 314:25-

% The trial court initially ruled that “I think there is some relevance to adverse employment performance...
[noting that] most relevant evidence ... has some prejudicial content to it.” RP 91.
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315:1, 316-334, 339, 353, 344-345, 353:4-8, 391, 413-417, 477, 479-480, 572, 578, 646-648,
651-655, 715-719, 738:2-5, 886-887, 921-923, 958, 983, 1051:8-13, RP 795, 797.%°

In arguing the motion in limine regarding performance, the trial court noted that poor
performance would be admissible if Fey opened the door by indicating that he was a good
employee.’’ At trial, Fey testified that he was an excellent employee with great communication
skills who worked hard and was well qualified for the promotion. RP 268:7-15, 316; 276; 316,
337-339, 346:14-19,>* RP 337-339,” RP 317, 337-339, 344.>* In addition Fey’s wife painted
Fey as a great guy to work with, testifying over objection, that Fey readily forgave people,
always communicated well, and could make friends on the fly. RP 374-375. Both of Plaintiff’s
experts, an economist and a vocational expert, were allowed to testify over objection that Fey
was qualified for the promotion. RP 621-622, 692.%

After Fey’s case presented him as a great employee, the Colleges pointed out that Fey

opened the door and that for a fair trial the defense witnesses should be allowed to contradict this

30 The district director of HR who is in charge of job descriptions and recruitment was asked “Would Mr.
Fey have been hired if he didn’t meet the qualifications then?” RP 748, 754. It was the Human Resources Director’s
job to make that determination. /d Plaintiff objected that the question sought speculation, and the trial court
sustained the objection. RP 754. '

31 The trial court noted that if Fey brought up good performance, then it would put him in a “favorable
light” and asked wouldn’t that “open the door for the defendant to introduce evidence in rebuttal to show that that
really wasn’t quite the case?” Plaintiff’s counsel responded “possibly,” but “I do not think that his performance is at
issue in this case.” RP 81. Fey’s counsel conceded “if Mr. Fey opens the door on testimony and says, ‘I was a good
worker and I worked hard,” then he could be challenged on that.” RP 82.

32 Fey testified that he was more qualified for the grounds lead and his supervisor, Arden Crawford, “knows
I’'m more qualified.” RP 346. Crawford’s testimony clearly identified that Hale was more qualified and that he
would not support or recommend Fey for a lead position. CP 35-51.

33 Fey claimed that no one ever addressed his communication skills with him. Fey’s supervisor, Arden
Crawford, would have testified, if allowed, that Fey’s communication was a frequent problem addressed with Fey.
CP 35-51, 472-477.

3 Fey denied under oath that he had any specific instances of misconduct or communication problems with
supervisors, coworkers or faculty, contrary to the evidence that was excluded from trial. CP 472-477.

3% Fey’s economist, qualified to do economic calculations, without any foundation was permitted to testify
over objection whether Fey had the level of skill to be promoted. RP 621. Fey’s counsel argued in response to the
objection that Mr. West “reviewed significant information in this case,” and the court allowed the testimony. RP
621:15-17, 622, 627. Mr. West was not permitted on cross examination to respond to the following questions: 1)
“Do you have any factual information if he had a CDL that he would have gotten that promotion?”RP 627:15-18. 2)
“Did any of the documentation provided to you indicate he [Fey] would get that promotion?” RP 627:20-24. 3) “Did
you ever talk to anyone who interviewed the people for the grounds and nursery specialist IV to compare his
qualifications to those applicants?” RP 626:19-24.
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testimony. RP 317-330. Despite this, all evidence of Fey’s poor performance and lack of abilities
to be a lead was excluded by the trial court. CP 16-22, 35-88, 268-271, 396-401, 466-468, 472-
477; RP 78-85, 89, 159, 162-168, 172, 317-334, 339, 353., 344-345, 391, 413-417, 477, 479-480,
572, 578, 646-648, 651-655, 715-719, 738, 886-887, 921, 958, 983, 1051. The trial court
initially noted that Arden Crawford, Fey’s direct supervisor, could provide “limited” testimony
to contradict Fey’s testimony that he was an excellent employee. RP 333-334. However, the trial
court actually struck Mr. Crawford’s testimony that Fey was not an excellent employee, telling
the jury to disregard the testimony. RP 477. The trial court prevented Mr. Crawford from
testifying to whether‘he would give Fey the required recommendation for the internal promotion.
RP 479-480, 886.%

Fey received a written disciplinary warning within the six months prior to his application
for promotion but this document was excluded from evidence.’” Ex. 150, RP 958. The trial court
also excluded documentation that another employee was demoted out of the GNS IV position for
failing to obtain a CDL. Ex. 155, 158; RP 882-883.

The trial court ruled that the Community College could not put on any defense relating to
Fey’s performance, qualifications for the job or his abilities to perform the promotional position.
RP 651:11-13, 715-719, 921-923, 958, 983:22-24; CP 472-477. On the other hand, the trial
court held that Fey could argue he was qualified for the promotion.*® RP 168 11. 19-

22. It was error and extremely prejudicial to allow only one side of the case into evidence.

36 Since the trial court did not allow any response to Fey’s assertion that he was an excellent employee and
since the trial court ruled that whether Fey was qualified for the promotion was not relevant, the Colleges moved to
exclude the presentation of any evidence of lost wages by Fey. RP 167-168. This motion was not granted. /d.

37 Fey inaccurately portrayed this event in his trial testimony as a simple malfunction of the sprinkler
equipment that his supervisor did not understand, and that was not his fault. RP 344-345. The exhibit established
that the discipline was for failing to follow his supervisor’s directions. Ex. 150.

38 «Are the plaintiffs going to be allowed to argue that he was the most qualified and he should have gotten
this job?” RP 168. The court responded “that’s what I understand they intend to argue.” RP 168.
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D. Defendants Were Prohibited From Presenting Any Evidence Regarding
Qualification For Other Promotional Opportunities

In 2003 and again in 2008, Fey applied for a higher paying Maintenance Mechanic
position for which he qualified. RP 336-337, 743. The Maintenance Mechanic position did not
require a CDL, and Fey was interviewed for that job. Id. However, testimony that Fey was better
suited for the Maintenance Mechanic position than the GNS IV position was not permitted. RP
478-79, 743, 745:2-7, 921-923, CP 472-477.%

E. Relevant Testimony On The Accommodation Claim Was Excluded

The trial court prevented the following relevant testimony:

1. Fey was asked whether there was there anything his employer could do that would
enable him to drive a CDL vehicle. Plaintiff objected, and the objection was sustained. RP 356-
357;

2. Fey was asked “Is it true that you didn’t ask for accommodation in 2007 because it
never crossed your mind?” RP 352 1l. 15-20. Plaintiff objected that it had been asked and
answered, and the court sustained the objection. RP 352. Fey had in fact previously avoided
responding to the question, and did not have to admit, consistent with his deposition testimony,
that he actually did not ask for accommodation.*® CP 505-506.

3. Fey was asked “Other than asking your employer to waive the CDL requirement in
your February 2010 letter, was there any other accommodation that you asked for? Counsel
objected, and the objection was sustained, as previously answered which it was not. RP 352,

221-352.

4. Cary Abbott was on leave during the winter and did not know who drove the CDL

% Fey testified that he was not interviewed for the maintenance mechanic job. RP 337. Fey’s counsel
objected to the testimony by the person who interviewed Fey that Fey was in fact interviewed for the Maintenance
Mechanic position, and the court sustained the objection. RP 744:9-14.

“ Q. Did you ask for a reasonable accommodation?

A. I didn’t need to ask for accommeodation for anything. RP 271:22-23.
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vehicles when he could not legally drive them or what it cost the colleges to have someone fill in
for him due to his inability to drive a CDL vehicle.*! RP 527. The trial court allowed Mr. Abbott
to testify on Fey’s direct over a foundation objection that in his opinion not having a CDL did
not present any hardship. RP 515-516, 527. When asked questions on cross regarding the basis
for his opinion that it did not present any hardship, plaintiff objected and the trial court sustained
the objections. RP 534. On the other hand, the trial court prevented the college management,
who had the knowledge and were responsible for overseeing all the grounds work, from
testifying to whether operating the CDL vehicles was an essential part of the job. RP 798.

5. Fey and Fred Cutler, neither of whom had any knowledge of the equipment needs at
Spokane Community College, were allowed to testify that smaller non-CDL vehicles could be
used at Spokane Community. RP 284-285, 292, 692. Renee Harrison was the fleet manager in
charge of assessing equipment needs, maintaining equipment, and purchasing and assigning
equipment to both campuses. RP 818, 833-834. In attempting to address with Ms. Harrison the
primary claim by Fey that the V-box sander (a smaller 23,000 Ib. vehicle) could just be swapped
with the International (a 43,000 pound vehicle), the court interrupted her testimony of his own
initiative without any objection and directed defense counsel to move away from this crucial
testimony. RP 798, 832-834.

6. Mr. Kuhl was asked, “When the grounds keepers are working in the winter and there’s
snow, do they have any other duties?” Plaintiff objected, and the trial court sustained the
objection.”” RP 739, 740 11. 7-11.

7. The trial court prevented any testimony by the Colleges® WSP officer Larry Pasco

*! SCC had to hire outside contractors and a temporary employee while Abbott was in the grace period to

get his CDL.
2 Maintenance mechanics have a full time work to perform in the winter taking care of buildings without

any snow removal duties.
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about CDL requirements, which vehicles those requirements apply to, and the advice he gave the
managers at the Community Colleges prior to 2007 about CDL’s. RP 42, 47; CP 9-13, 388-391,
396-406."

8. Dr. Hander, Plaintiff’s medical expert, was identified after the discovery cutoff for the
first time in the Joint Trial Management Report. /d., RP 51. Defendants moved to strike the
expert as untimely. RP 51, 119-120. In response, the trial court struck the Colleges’ timely
identified expert, Larry Pasco, and allowed Dr. Hander’s testimony. RP 53-54. In response to
the objection that Dr. Hander was first identified the week before trial, Fey’s counsel argued that
they provided Dr. Hander’s medical records the week before trial, and there would not be any
surprise. RP 119-120. Dr. Hander testified to a potential diagnosis of “Stargardt’s” that had
never previously been claimed or disclosed. RP 670.

9. The College managers responsible for overseeing grounds work and the employees
who were actually charged with performing the grounds duties were prevented from testifying
regarding whether snow removal was an essential funcﬁon of the grounds position. RP 721.

F. Relevant Evidence Was Excluded About Emotional Distress Damages And
Mitigation

Fey claimed he was angry about not getting the GNS IV prombtion. He was asked
whether he was so angry that he applied for any position outside the Community Colleges. RP
350. The Plaintiff objected that this was not relevant, and the trial court sustained the objection.
RP 350 1. 16-20. On direct, Fey’s wife was allowed to testify that someone at work told Fey he
would have to stay in one job for the rest of his career. RP 377-382. When asked on cross who

allegedly said Fey had to stay in one job, the Plaintiff objected that was not her testimony and the

“ After striking the College’s timely identified lay and expert witness, Larry Pasco’s testimony on CDL
standards, the trial court noted that he would allow Fey in his lay opinion to testify to the CDL status. RP 54, 62. It
was undisputed that Fey had no knowledge or expertise on CDL classifications, and Fey acknowledged that he had
no reason to dispute the WSP conclusions that were not admitted into evidence. RP 240, 248, 281.
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objection was sustained. RP 377 11. 18-21, RP 381 11. 20-24. Fey was asked whether he looked
for “equal-pay opportunities similar to the Grounds IV or higher since November 2007 to seek
any other promotions that you did qualify for that did not require a CDL?” Plaintiff objected,
and the trial court sustained the objection. RP 351:23 —352:4,

G. The Collective Errors Amount To An Unconstitutional Comment On The Evidence

Art. IV, §16 of the Washington State Constitution provides that: “Judges shall not charge
juries with respect to matters of fact, nor comment thereon, but shall declare the law.” This
section prevents a trial judge from conveying to a jury his or her personal attitudes toward the
merits of the case. State v. Foster, 91 Wn.2d 466, 481, 589 P.2d 789 (1979). In particular, “a ‘
court cannot instruct the jury that matters of fact have been established as a matter of law.” State
v. Becker, 132 Wn.2d 54, 935 P.2d 1321 (1997). Instructions that emphasize certain aspects of a
case may properly subject a trial judge to the charge of commenting on the evidence. Harris v.
Groth, 31 Wn. App. 867, 645 P.2d 1104, aff’d, 99 Wn.2d 438, 663 P.2d 113 (1982). Comments
on the evidence are presumed to be prejudicial. State v. Lane, 125 Wn.2d 825, 838, 889 P.2d 929
(1995); In re Detention of R.W., 98 Wn. App. 140, 144, 988 P.2d 1034 (1999).

The judge started the case with a speech about how the court would reasonably
accommodate the jury. RP 128 11. 1-4. The erroneous comments, and rulings on evidence and
instructions, including the improperly augmented pattern instructions, clearly inserted the
Judge’s personal views or attitudes about this case. The cumulative effect of the errors amounts

to a comment on the evidence which is presumed to be prejudicial.

H. The Trial Court Erred By Awarding An Additur

If a jury verdict is “within the range of credible evidence,” the trial court has no
discretion to find that passion or prejudice affected the verdict for the purpose of ordering an

‘additur. Robinson v. Safeway Stores, Inc., 113 Wn.2d 154, 161-62, 776 P.2d 676 (1989). Juries
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have considerable leeway in assessing damages, and a verdict will not be lightly overturned.
Palmer v. Jensen, 132 Wn.2d 193, 197, 937 P.2d 597 (1997); Cox v. Charles Wright Academy,
Inc., 70 Wn.2d 173, 176, 422 P.2d 515 (1967) (the law gives strong presumption of adequacy to
the verdict). A judge can order a new trial on damages when “the verdict indicates that a jury
disregarded the court’s instructions,” or the jury “must have ignored uncontroverted evidence.”
Nichols v. Lackie, 58 Wn. App. 904, 907, 795 P.2d 722 (1990); Palmer, 132 Wn.2d at 193.
Neither occurred here. |

An award of no general damages is supported by the evidence when there is either
minimal injury or a question regarding the proximate cause of damages. In Palmer, a child was
injured in a rear-end vehicle collision caused by the defendant. The jury awarded damages in
amounts exactly equal to the claimed special damages. The Supreme Court affirmed the award
of no general damages as to the child, who sustained only “minimal” injuries. Palmer, 132
Wn.2d at 197, (reversing the trial court with regard to the mother where significant evidence
existed of uncontroverted pain and suffering). An award of no general damages is also
appropriate when proximate cause is disputed. Cox, 70 Wn.2d at 177.

In this case, Fey submitted that his claimed $50,000 in emotional distress and anger was
related solely to the fact that he would never be promoted. RP 1025. Fey’s attorney argued that
he was “stuck” “frozen” in his career “forever,” which warranted emotional distress damages of
$50,000. RP 1025-1026. The evidence at trial showed that: 1) Fey was not even clear on the
basis for his claimed emotional distress; RP 298, 349; 2) Fey was not limited from promoting,
and he was in fact eligible for promotion to a Maintenance Mechanic position that was a higher
paying job; 3) he never attempted to seek a higher paying job outside of the community colleges;

4) he and his wife both testified how happy he was in his current GNS III job; 5) there was no
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evidence that the loss of the interview actually proximately caused the loss of the promotion,
since Fey was not otherwise qualified for the promotion; 6) Fey had lost out on several other
promotions to positions not requiring a CDL, before and after 2007, and he testified that he had
no emotional distress from the loss of other promotions; and 7) there were credibility issues with
Fey which would justify a jury not believing his claimed emotional distress damages.

The jury felt required under the instructions to award some amount of damages for the
Community Colleges failure to engage in the mandatory interactive process. CP 637-641, 649-
653. They denied any future wage loss, clearly finding that Fey was not forever prevented from
promoting as claimed. CP 599-600. The jury found zero emotional distress damages which is
consistent with the minimal injury of not being interviewed for one promotion out of several,
especially when it was never established that Fey was qualified for the job.

The trial court’s identified basis for his additur award was that he believed in his own
personal view that Fey appeared distressed during his testimony. CP 900-907. However, it is an
abuse of discretion for the trial court to substitute its view of emotional distress for the jury’s
when the evidence in the record is controverted. The evidence establishes that Fey was not
frozen in his position as claimed. The trial court did not apply the correct standard for awarding
an additur by substituting his personal view of credibility for that of the jury, as opposed to
identifying “uncontroverted” evidence that mandated an award of damages.

I The Trial Court Erred By Awarding Unreasonable Attorney’s Fees

When fees are awarded, the trial court has discretion to determine the reasonableness of
an aWard of attorney’s fees in light of the particular circumstances of each case. Progressive
Animal Welfare Soc. v. University of Washington, 114 Wn.2d 677, 688, 790 P.2d 604 (1990);
Schmidt v. Cornerstone Investments, Inc., 115 Wn.2d 148, 169, 795 P.2d 1143 (1990). The trial

court may not simply rely upon the billing records of the attorney seeking fees. Nordstrom, Inc.
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v. Tampourlos, 107 Wn.2d 735, 744, 733 P.2d 208 (1987). A fee award should not include time
“spent on unsuccessful claims, duplicated effort, or otherwise unproductive time.” Absher
Const. Co. v. Kent School Dist. No. 415, 79 Wn. App. 841, 847, 917 P.2d 1086 (1995). The
court must segregate those hours from the hours spent on the successful claims. Brand v. Dep’t
of Labor and Indus., 139 Wn.2d 659, 989 P.2d 1111 (1999); Hensley v. Eckerhart, 461 U.S. 424,
435, 103 S.Ct. 1933 (1983); Kastanis v. Education Employees Credit Union, 122 Wn.2d 483,
502, 859 P.2d 26, amended by 865 P.2d 507 (1994); see alsb Blair v. Washington State
University, 108 Wn.2d 558, 572, 740 P.2d 1379 (1987).

The trial court failed to make any segregation for the claims upon which Fey was
unsuccessful or the significant unproductive and duplicative work. CP 654-663; CP 900-907. Of
glaring note is the fact that Plaintiff triple billed for three attorneys, one of whom never did any
work on the case. In addition, significant fees and costs attributable solely to the lost claim for
future damages of over $80,000, a claim which was unsuccessful at trial, were awarded in full.
The trial court allowing all fees and costs, including those on the unsuccessful claims, does not
meet the obligation of the court to properly segregate time and expenses. CP 654-663, 767-771;
CP 900-907.

IX. CONCLUSION

An employee does not have the prerogative to redesign a promotional position to
eliminate certain qualifications so the job better fits the employee. It is undisputed that Fey
cannot obtain a CDL, and therefore, with or without accommodation, he is unable to meet the
qualifications of the GNS IV job. The employer is not required to redesign the position to
operate in a less safe and less efficient manner, or reassign job functions to other employees.
Therefore, Appellants, the State of Washington, Community Colleges of Spokane, respectfully

request this Court dismiss Fey’s claim for reasonable accommodation pursuant to the law as set
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out herein. The instructions given and the evidentiary rulings in this case were erroneous and so
prejudicial that the Community Colleges of Spokane was completely prevented from putting on
any defense in this case. The cumulative errors warrant a new trial if this Court finds any

remaining issue of fact for trial.

RESPECTFULLY SUBMITTED this 2 b ( day of November, 2011.

ASsis it Attorney General
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CERTIFICATE OF SERVICE

[ certify under penalty of perjury in accordance with the laws of the State of Washington
that the original and one copy of the preceding Appellants/Respondents’ Opening Brief was hand
delivered and filed at the following addresses:

Court of Appeals of Washington, Division III

500 North Cedar Street

Spokane, Washington 99201-2159

And one copy delivered to:

William Powell

Powell, Kuznetz & Parker

316 W. Boone, Rock Pointe Tower, Suite 380
Spokane, WA 99201

DATED this) / day of November, 2011 at Spokane, Washington.
<

MARKI STEBB}Nﬁ
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INSTRUCTION NO. _/_

It is your duty to decide the facts in this case based upon the evidence
presented to you during this trial. It also is your duty to accept the law as I
explain it to you, regardless of what you personally believe the law is or what
you personally think it should be. You must apply the law that I give you to the
facts that you decide have been proved, and in this way decide the case. By
applying the law to the facts, you will be able to decide this case.

The evidence that you are to consider during your deliberations consists
of the testimony that you have heard from witnesses, and the exhibits that |
have admitted,] during the trial. If evidence was not admitted or was stricken
from the record, then you are not to consider it in reaching your verdict.

[Exhibits may have been marked by the court clerk and given a number,
but they do not go with you to the jury room during your deliberations unless
they have been admitted into evidence. The exhibits-that-have been-admitted -
will be available to you in the jury room.]

In order to decide whether any party's claim has been proved, you must
consider all of the evidence that I have admitted that relates to that claim.
Each party is entitled to the benefit of all of the evidence, whether or not that .
party introduced it.

You are the sole judges of the credibility of the witness. You are also the
sole judges of the value or weight to be given to the testimony of each witness.
In considering a witness's testimony, you may consider these things: the
opportunity of the witness to observe or know the things they testify about; the
ability of the witness to observe accurately; the quality of a witness's memory
while testifying; the manner of the witness while testifying; any personal
interest that the witness might have in the outcome or the issues; any bias or
prejudice that the witness may have shown; the reasonableness of the
witness's statements in the context of all of the other evidence; and any other
factors that affect your evaluation or belief of a witness or your evaluation of
his or her testimony.

One of my duties has been to rule on the admissibility of evidence. Do
not be concemed during your deliberations about the reasons for my rulings
on the evidence. If I have ruled that any evidence is inadmissible, or if I have
asked you to disregard any evidence, then you must not discuss that evidence
during your deliberations or consider it in reaching your verdict.

The law does not permit me to comment on the evidence in any way. 1
would be commenting on the evidence if I indicated my personal opinion about
the value of testimony or other evidence. Although I have not mtentlonally done
so, if it appears to you that I have indicated my personal opinion, either during
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trial or in giving these instructions, you must disregard it entirely.

As to the comments of the lawyers during this trial, they are intended to
help you understand the evidence and apply the law. However, it is important
for you to remember that the lawyers' remarks, statements, and arguments are
not evidence. You should disregard any remark, statement, or argument that is
not supported by the evidence or the law as I have explained it to you.

You may have heard objections made by the lawyers during trial. Each
party has the right to object to questions asked by another lawyer, and may
have a duty to do sa. These objections should not influence you. Do not make
any assumptions or draw any conclusions based on a lawyer's objections.

As jurors, you have a duty to consult with one another and to deliberate
with the intention of reaching a verdict. Each of you must decide the case for
yourself, but only after an impartial consideration of all of the evidence with

- your fellow jurors. Listen to one another carefully. In-the course of your
deliberations, you should not hesitate to re-examine your own views and to
change your opinion based upon the evidence. You should not surrender your
honest convictions about the value or significance of evidence solely because of
the opinions of your fellow jurors. Nor should you change your mind just for
the purpose of obtaining enough votes for a verdict.

As jurors, you are officers of this court. You must niot let your emotions
overcome your rational thought process. You must reach your decision based
‘on the facts proved to you and on the law given to you, not on sympathy, bias,
or personal preference. To assure that all parties receive a fair trial, you must

act impartially with an earnest desire to reach a proper verdict.

Finally, the order of these instructions has no significance as to their
relative importance. They are all equally important. In closing arguments, the
lawyers may properly discuss specific instructions, but you must not attach
any special significance to a particular instruction that they may discuss.
During your deliberations, you must conside\r the instructions as a whole.

. WPI 1.02
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INSTRUCTION NO. /2-’

This is a civil action brought by plaintiff Mark Fey against his employer,
Community Colleges of Spokane (*CCS”). Plaintiff claims that CCS failed to
accommodate his disability. Plaintiff also claims that CCS discriminated
against him because of his disability. He seeks an award of damages for these
claims. ’

Defendant denies plaintiff’s claims.

LCR 51
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INSTRUCTION NO. ;

The law treats all parties equally whether they are government entities or

individuals. This means that government entities and individuals are to be

treated in the same fair and unprejudiced manner.

WPI 1.07 (modified)
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INSTRUCTION NO. Z

Any act or omission of an employee within the scope of authority is the

act or omission of the employer.

WPI 50.03 (modified)
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INSTRUCTION NO. 5

The plaintiff claims that the defendant discriminated against him in one

~or more of the following respects:

o By failing to engage in the mandatory interactive process
required for reasonable accommodation of his disability.

o By failing to consider plaintiff for the Grounds and Nursery 4
position when he was qualified to perform the duties of the
position. -

o By failing to consider altering the Grounds and Nursery 4
position conditions of emnployment to accommodate plaintiff’s
disability. ‘

o By treating plaintiif less favorably than other employees.

The defendant denies these claims. The defendant-further denies-that . ... ..

plaintiff was injured or sustained damage.

WPI 20.01
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INSTRUCTION NO. ___é__

The foregeing is merely a summary of the claims of the parties. You are
ndt to consider the summary as proof of the matters claimed unless admitted
by the opposing party; and you are to consider only those matters that are
admitted or are established by the evidence. These claims have been outlined

solely to aid you in understanding the issues.

WPI 20.05
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INSTRUCTION NO. [

When it is said that a party has the burden of proof on any proposition,
or that any proposition must be proved by a preponderance of the evidence, or
the expression "if you find" is used, it means that you must be persuaded,
considering all the evidence in the case bearing on the question, that the
proposition on which that party has the burden of proof is more probably true
than not true. '

WPl 21.01
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INSTRUCTION NO. _Z_

The evidence that has been presented to you may be eithexj direct or
circumstantial. The term "direct evidence” refers to evidence that is given by a
witness who has directly perceived scmething at issue In thié case. The term
“circumnstantial evidence” refers to evidence from which, based on your

common sense and experience, you may reasonably infer something that is at

issuie in this case. »
The law does not distinguish between direct and circumstantial evidence
in terms of their weight or value in finding the facts in this case. One is not

necessarily more or less valuable than the other.

WPI 1.03

Page 416




INSTRUCTION NO. q

A witness who has special training, education, or experience may be allowed
to express an opinion in addition to giving testimony as to facts.

You are not, however, required to accept his or her opinion. To determine the
. credibility and weight to be given to this type of evidence, you may consider,
among other things, the education, training, experience, knowledge, and ability
of the witness. You may also consider the reasons given for the opinion and the
sources of his or her information, as well as considering the factors already

given to you for evaluating the testimony of any other witness.

WPI2.10
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INSTRUCTION NO. / 0

Discrimination in employment on the basis of disability is prohibited.

To establish his claim of discrimination on the basis of failure to
accommodate his disability, plaintiff has the burden of proving each of the
following propositions:

{1) That he had a disability;

(2) That defendant was aware of the disability;

(3) That he was able to perform the essential functions of the job in
question with reasonable accommodation; and

(4) That defendant failed to reasonably accommodate plaintiff’s disability.

If you find from your consideration of all of the evidence that each of
these propositions has been proved, then your verdict should be for the
plaintiff on this claim. On the other hand, if any of these propositions has not

been proved, your verdict should be for the defendant.

WPI 330.33 (modified)
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INSTRUCTION No. /[

Disability means the presence of a sensory, mental, or physical
impairment that:

{1) Is medically cognizable or diagnosable; or -

(2) Exists as a record or history; or

{3) Is perceived to exist whether or not it exists in fact.

A disability exists whether it is temporary or permanent, common or
uncommon, mitigated or unmitigated, or whether or not it limits the ability to
work generally or work at a particular job-or whether or not it limits any other

activity.

WPI 330.31 (modified)
RCW 49.60.040(7)
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INSTRUCTION NO. / Z

If a disability is not known to the employer, the employee must give the
employer notice of the diéability. The employer then has an affirmative
obligation to engage in the interactive process. The employer has a duty to
inquire regarding the nature and extent of the disability, and the employee has
a duty to cooperate with the employer's efforts by explaining the employee's
disability and qualifications. The employer must then take positive steps to

accommodate the employee's limitations.

WPI 330.35 (modified);

Davis v. Microsoft, 149 Wn.2d 521, 527 (2003); Goodman v. Boemg, 127 Wn.2d
401, 407-08 (1995}; Snyder v. Medical Service Corp. of Eastern Washington, 145
- 'Wn.2d 233; Dean v. Municipality of Metropolitan Seattle-Metro, 104 Wn.2d, 627,
637-38 (1985). . :
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INSTRUCTION NO. [5

Essential functions are the fundamental job duties of the cmployment
position. Essential functions are not qualification standards.

Davis v. Microsoft, 149 Wash.2d 521, 533 (2003); Bates v. United Parcel Service,
Inc., 511 F.3d 974, 990 (9t Cir.2007).

Page 421




INSTRUCTION NO. Li__

Under Washington law, the emplover must provide a reasonable
accomrﬁodation for an employee with a disability unless the employer can show
that the accommodation would .impbse an undue hardship on the employer.
The obligation to reasonably accommodate applies to all aspects of
employment, and an employer cannot deny an employment opportunity to a
qualified applicant or employee because of the need to provide reasonable

- accommeodation.

A reasonable accomrﬁodaﬁon may include adjustments in job duties,
work schedules, scope of work, and changes in the job setting or conditions of
employment that enable the person to perform the essential functions of the
job. _

There may be more than one reasonable accommodation of a disability. A
reasonable accommodation may include adjustments in job duties, work
schedules, scope of work, and changes in the job setting or conditions of
employment that enable the person to perform the essential functions of the

job.

WPI 330.34 (modified)
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INSTRUCTION NO. / 5-

An employer 1s not required-to accommodate an employee's disability if it
would impose an undue hardship on the operation of the employer's business.
The defendant has the burden of proving that an accommodation would impose
an undue hardship on the defendant.

The cost or difficulty of accommodating an employee with a disability will
be considered to be an undue hardship on the conduct of the employer's
business only if it is unreasonably high in view of the size of the employer's
business, the value of the employee's work, whether the cost can be included in

planned remodeling or maintenance, and the requirements of contracts.

WPI 330.36
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INSTRUCTION NO. _/é_

Discrimination in employment on the basis of disability is prohibited.

To establish his claim of discrimination on the basis of disability, the
plaintiff has the burden of proving each of the following propositions:

- {a) that bhe had a disability;

{b} that he was able to perform the essential functions of the job in
question with reasonable accommodation; and

{c) that his disability was a substantial factor in defendant's decision not
te promote him. Plaintiff does not have to prove that disability was thé only
factor or the main factor in the decision. Nor does plaintiff have to prove that
‘e would have been promoted but for his disability.

If you find from your consideration of all of the evidence that each of
these propbsitions has been proved, then your verdict should be for the
plaintiff on this claim. On the other hand, if any of these propositions has not

been proved, your verdict should be for the defendant on this claim. -

WPI 330.32
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INSTRUCTION NO. | / 7 -

It is the duty of the court to instruct you as to the measure of damages.
By instructing you on damages, the court does not mean to suggest for which
party your verdict should be rendered.

' If your verdict is for the plaintiff, you must determine the amount of
money which will reasonably and fairly compensate the plaintiff for such
damages as you find were caused by the acts of the defendants.

If you find for the plaintiff, you should consider the following elements:

{1) The reasonable valﬁe of lost past earnings and fringe benefits,
from the date of the wrongful conduct to the date of ﬁial;

"~ (2) The emotional harm to the plaintiff caused by the defendant's

wrongful conduct, including emotional distress, loss of enjoyment of life,

humiliation, personal indignity, embarrassment, fear, anxiety, and/or
anguish experienced and with reasonable probability to be experienced
by the plaintiff in the future. '

The burden of proving damages rests with the party claiming them, and
- it is for you to determine, based upon the evidence, whether any particular
element has been proved by a preponderance of the evidence.

Your award must be based upon evidence and not upon speculation,
guess, or conjecture. The law has not furnished us with any fixed standards by
which to measure emotional distress, loss of enjoyment of life, humiliation,
personal indignity, embarrassment, fear, anxiety, a.ﬁd Jor anguish. With
reference to these matters, you must be governed by your own judgment, by

the evidence in the case, and by these instructions.

WPI 330.81
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INSTRUCTION NO. 15 '

In calculating damages for future wage loss you should determine the
present cash value of salary, pension, and other fringe benefits from today until

the time plaintifl may reasonably be expected to retire.

WPI 330.82 (modified)
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INSTRUCTION NO. _/ !

When you begin to delii)erate, your first duty is to select a presiding
juror. The presiding juror's responsibility is to see that you discuss the issues
in this case in an orderly and reasonable manner, that you discuss each issue
submitted for your decision fully and fairly, and that each one of you has a
chance to be heard on every question before you.

You will be given the exhibits admitted in evidence and these
instructions. You will also be given a special verdict form that consists of
several questions for you to answer. You must answer the questions in the
order m which they are written, and according to the directions on the form. It

is important that you read all the questions before you begin answering, and

that you follow the directions exactly. Your answer to some questions will

determine whether you are to answer all, some, or none of the remaining

questions.

During your deliberations, you may discuss any notes that you have taken
during the trial, if you wish. You have been allowed to take notes to assist you
in remembering clearly, not to substitute for your memory or the memories or
notes of other jurors. Do not assume, however, that your notes are more or less
accurate than your memory. |

You will need to rely on your notes and memory as to the testimony
presented in this case. Testimony will rarely, if ever, be repeated for you during
your deliberations.

If, after carefully reviewing the evidence and instructions, you feel a need to

" ask the court a legal or procedural question that you have been unable to

answer, write the question out simply and clearly. [For this purpose, use the
form provided in the jury room.] In your question, do not state how the jury
has voted, or in any other way indicate how your deliberations are proceeding.
The presiding juror should sign and date the question and give it to the bailiff. I
will confer with the lawyers to determine what response, if any, can be given.

In order to answer any question on the special verdict form, ten jurors must

agree upon the answer. It is not necessary that the jurors who agree on the
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answer be the same jurors who agreed on the answer to any other question, so
long as ten jurors agree to each answer.

When you have finished answering the questions according to the directions
on the special verdict form, the presiding juror will sign the verdict form. The
presiding juror must sign the verdict whether or not the presiding juror agrees
with the verdict. The presiding juror will then tell the bailiff that you have
reached a verdict. The bailiff will bring you back into court where your verdict

will be announced.

WPI 1.11
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SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

MARK FEY,
No. 09-2-05589-5

Plaintiff, '
vS.
STATE OF WASHIN GTON, SPECIAL VERDICT FORM
COMMUNITY COLLEGES OF =~~~
SPOKANE, :
Defendants. -

We, the jury, answer the questions submitted by the Court as
follows:

Question No. 1: Does plaintiff, Mark Fey, have a disability?

Answer: Yes
No

Question No. 2: Was defendant aware that plaintiff, Mark Fey,
: has a disability?

Answer: Yes
No

If your answer to both Question No. 1 and 2 is “yes”, answer Question
Nos. 3, 4 and 5. If your answer to either Question No. 1 or 2 is “no”, sign
the verdict form.
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Question No. 3: Did defendant engage in an interactive
process to find an accommodation which would

fit with plaintiff’s disability?
Answer: Yes
' No

Question No. 4: Did defendant reasonably accommodate
plaintiff’s disability?

Answer: Yes
No

Question No. 5: Was plaintiff’s disability a substantial factorin ————
defendant’s decision not to promote plaintiff?

Answer: Yes
No

If your answer to either Question No. 3 or 4 is "na”, answer Question
No. 6. If your answer to Question No. 5 is “yes”, answer Question No. 6. If
your answer to both Question No. 3 and 4 is “yes”, and your answer to
Question No. S is “no”, sign the verdict form.

Question No. 6: What is the amount of plaintiff's damages?

Answer:

Lost Wages : $

Emotional Distress $

Date: , 2011
N Presiding Juror
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INSTRUCTION NO.

It is your duty to decide the facts in this case based upon the evidence
presented to you during this trial. It also is your duty to accept the law as I
explain it to you, regardless of what you personally believe the law is or what
you personally think it should be. You must apply the law that I give you to the
facts that you decide have been proved, and in this way decide the case. By
applving the law to the facts, you will be able to decide this case.

The evidence that you are to consider during your deliberations consists
of the testimony that you have heard from witnesses]|, and the exhibits that I
have admitted,] during the trial. If evidence was not admitted or was stricken
from the record, then you are not te consider it in reaching your verdict.

[Exhibits may have been marked by the court clerk and given a number,
but they do not go with you to the jury room during your deliberations unless
- -they-have-been admitted into -evidence. The exhibits that have been admitted - -~
will be available to you in the jury room.]

In order to decide whether any party's claim has been proved, you must
consider all of the evidence that I have admitted that relates to that claim.
Each party is entitled to the benefit of all of the evidence, whether or not that
party introduced it.

You are the sole judges of the credibility of the witness. You are also the
sole judges of the value or weight to be given to the testimony of each witness.
In considering a witness's testimony, you may consider these things: the
opportunity of the witness to observe or know the things they testify about; the
ability of the witness to observe accurately; the quality of a witness's memory
. while testifying; the manner of the witness while testifying; any personal -
interest that the witness might have in the outcome or the issues; any bias or
prejudice that the witness may have shown; the reasonableness of the
witness's statements in the context of all of the other evidence; and any other
factors that affect your evaluation or belief of a witness or your evaluation of
his or her testimony. '

One of my duties has been to rule on1 the admissibility of evidence. Do
not be concerned during your deliberations about the reasons for my rulings
on the evidence. If I have ruled that any evidence is inadmissible, or if I have
asked you to disregard any evidence, then you must not discuss that evidence
during your deliberations or consider it in reaching your verdict.

The law does not permit me to comment on the evidence in any way. I
would be commenting on the evidence if I indicated my personal opinion about
the value of testimony or ether evidence. Although I have not intentionally done -
so, if it appears to you that I have indicated my personal opinion, either during
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trial or in giving these instructions, you must disregard it entirely.

As to the comments of the lawyers during this trial, they are intended to
help you understand the evidence and apply the law. However, it is important
for you to remember that the lawyers’ remarks, statements, and arguments are
not evidence. You should disregard any remark, statement, or argument that is
not supported by the evidence or the law as I have explained it to you.

You may have heard objections made by the lawyers during trial. Each
party has the right to object to questions asked by another lawyer, and may
have a duty to do so. These objections should not influence you. Do not make
any assumptions or draw any conclusions based on a lawyer's objections.

As jurors, you have a duty to consult with one another and to deliberate
with the intention of reaching a verdict. Each of you must decide the case for
yourself, but only after an impartial consideration of all of the evidence with
your fellow jurors. Listen-to-one another carefully. In the course of your.——- - ...
deliberations, you should not hesitate to re-examine your own views and to
change your opinion based upon the evidence. You should not surrender your
henest convictions about the value or significance of evidence solely because of
the opinions of your fellow jurors. Nor should you change your mind just for
the purpose of obtaining enocugh votes for a verdict. '

As jurors, you are officers of this court. You must not let your emotions
overcome your rational thought process. You must reach your decision based
on the facts proved to you and on the law given to you, not on sympathy, bias,
or personal preference. To assure that all parties receive a fair trial, you must
_ act impartially with an earmest desire to reach a proper verdict.

Finally, the order of these instructions has no significance as to their
relative importance. They are all equally important. In closing arguments, the
lawyers may properly discuss specific instriictions, but you must not attach
any special significance to a particular instruction that they may discuss.
During yvour deliberations, you must consider the instructions as a whole.

WPI 1.02
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INSTRUCTION NO.

This is a civil action brought by plaintiff Mark Fey against hié employer,
Community Colleges of Spokane (“CCS”). Plaintiff claims that CCS failed to
accommodate his disability. Plaintiff also claims that CCS discriminated
against him because of his disability. He seeks an award of damages for these
claims.

Defendant denies plaintiff’s claims.

LCR 51
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INSTRUCTION NO.

The law treats all parties equally whether they are government entities or
individuals. This means that government entities and individuals are to be

treated in the same fair and unprejudiced manner.

WPI 1.07 (medified)
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INSTRUCTION NO.

. The plaintiff claims that the defendant discriminated against him in one

or more of the following respects:

o By failing to engage in the mandatory interactive process
required for reasonable accommodation of his disability.

o By failing to reasonably accomnmodate plaintiff’s disability by
not considering him for the Grounds and Nursery 4 position
when he was qualified to perform the duties of the position.

o By failing to consider altering the Grounds and Nursery 4
position conditions of employment to accommodate plaintiff’'s
disability.

o When defendant refused to accommodate plaintiff’s disability,
he was treated less favorably than other employees.

The defendant denies these claims. The defendant further denies that

plaintiff was injured or sustained damage.

WPI 20.01
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INSTRUCTION NO.

The foregoing is merely a summary of the claims of the parties. You are
not to consider the summary as proof of the matters claimed unless admitted
by the opposing party; and you are to consider only those matters that are
admitted- or are established by the evidence. These claims have been outlined

. solely to aid you in understanding the issues.

WPI 20.05
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INSTRUCTION NO.

When it is said that a parfy has the burden of proof on any proposition,
or that any proposition must be proved by a preponderance of the evidence, or
the expression "if you find" is used, it means that you must be persuaded,
considering all the evidence in the case bearing on the question, that the’
proposition on which that party has the burden of proof is more probably true
than not true. '

WPI 21.01
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INSTRUCTION NO.

The evidence that has been presented to you n;xay be either direct or
circumstantial. The term "direct evidence” refers to evidence that is given by a
witness who has directly perceived something at issue in this case. The term
“circumstantial evidence" refers to evidence from v?hich, based on your
common sense and experience, you may reasonably infer socmething that is at
issue in this case. |

The law does not distinguish between direct and circumstantial evidence

in terms of their weight or value in finding the facts in this case. One is not

necessarily more or less valuable than the other.

WPI 1.03

Page 288




INSTRUCTION NO.

A witness who has special training, education, or experience may be allowed
to express an opinion in addition to giving testimony as to facts. _

You are not, however, required to accept his or her opinion. To determine the
credibility and weight to be given to this type of evidence, you may consider,
among other things, the education, training, experience, knowledge, and ability
of the witness. You may alse consider the reasons given for the opinion and the
sources of his or her information, as well as considering the factors already

given to you for evaluating the testimony of any other witness.

WP 2.10 -
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INSTRUCTION NO.

Discrimination in employment on the basis of disability is prohibited.

To establish his claim of djscrimmaﬁon on the basis of failure to
accommodate his disability, plaintiff- has the burden of proving each of the

following propositions:

(1) That he had a disability;
(2) That defendant was aware of the disability;

- {3) That the disability had a substantially limiting effect on his ability to
_ do the job;

(4) That he was able to perform the essential functions of the job in
. question with reasonable accommodation; and

(S) That defendant failed to reasonably accommodate plaintiff’'s disability.

If you find from your consideration of all of the evidence that each of
these propositions has been proved, then your verdict should be for the
plaintiff on this claim. On the other hand, if any of these propositions has not

been proved, your verdict should be for the defendant.

- WPI 330.33 (modified)
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INSTRUCTION NO.

Disability means. the presence of a sensory, mental, or physical
impairment that:

{1} Is medically cognizable or diagnosable; or

(2) Exists as a record or history; or

{3) Is perceived to exist whether or not it exists in fact.

A disability exists whether it is temporary or pefmanent, comumon or
uncommon, mitigated or unmitigated, or whether or not it limits the ability to
..work generally or work at a.particular job or whether or not it limits any other -
activity.

WPI 330.31 (modified)
RCW 49.60.040(7)
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INSTRUCTION NO.

If a disability is not known to the employer, the employee must give the
employer notice of the disability. The employer then has a duty to inquire
regarding the nature and extent of the disability, and the employee has a duty
to cooperate with the employer's efforts by explaining the employee's disability
and qualifications. The employer must then take positive steps to accommodate

. the employee's limitations.

'WPI 330.35
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INSTRUCTION NO.

When put on notice of an employee’s disability, an cmpioycr has an
affirmative obligation to engage in an interactive process for the purpose of
determining the extent and nature of the employee’s impairment, and the
employer and employee have an affirmative duty to work together to find an

accommaodation which would fit with the employee’s disability.

Davis v. Microsoft, 149 Wn.2d 521, 527 (2003); Goodman v. Boeing, 127 Wn.2d

401, 407-08 (1995); Snyder v. Medical Service Corp. of Eastern Washington, 145
Wn. 2d 233; Dean v. Municipality of Metropolitan Seattle-Metro, 104 Wn.2d, 627,

637-38 (1985).
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INSTRUCTION NO.

Essential functions are the fundamental job duties of the employment

position. Essential functions are not qualification standards.

Davis v. Microsoft, 149 Wash.2d 521, 533 (2003); Bates v. United Parcel Servicé,
_ Ine., 511 F.3d 974, 990 (9t Cir.2007). '
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INSTRUCTION NO.

Under Washington law, the employer must provide a reasonable
accommodation for an employee with a disability unless the employer can show
that the accommodaﬁon would impose an undue hardship on the employer.
The obligation to reasonably accommodate applies to all aspects of
employment, and an employer cannot deny an employment opportunity to a
qualified applicant or employee because of the need to provide reasonable
accommodation.

A reasonable accommodation may include adjustments in job duties,

.work schedules, scope of work, and changes in the job setting or conditions of
- employment that enable the person to perform the essential functions of the
job.

- There may be more than one reasonable accommodation of a disability. A
reasonable accommodation may include adjustments in Jjob duties, work
schedules, scope of work, and changes in the job setting or conditions of

"emnployment that enable the person to perform the essential functions of the

job.

WPI 330.34 (modified)
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INSTRUCTION NO.

An employer is not required to accommodate an employee's disability if it
would impose an undue hardship on the operation of the employer's business.
The defendant has the burden of proving that an accommodation would impose
an undue hardship on the defendant. '

The cost or difﬁculty' of accommodating an employee with a disability will
be considered to be an undue hardship on the conduct of the employer's
business only if it is unreasonably high in view of the size of the employer's
business, the value of the employee's work, whether the cost can be included in

planned remodeling or maintenance, and the requirements of contracts.

WPI 330.36
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INSTRUCTION NO.

Discrimination in employment on the basis of disability is prohibited.

To establish his claim of discrimination on the basis of disability, the
plaintiff has the burden of proving each of the following propositions:

(a) that he had a disability;

{b} that he was able to perform the essential functions of the jobin
question with reasonable accommeodation; and '

(c) that his disability was a substantial factor in defendant's decision not
to promote him. Plaintiff does not have to prove that disability was the only
factor or the main factor in the decision. Nor does plaintiff have to prove that
he would have been promoted but for his disability.

If you find from your consideration of all of the evidence that each of
these propositions has been proved, then your verdict should be for the
plaintiff on this claim. On the other hand, if any of these propositions has not

been proved, your verdict should be for the defendant on this claim.

WPI 330.32
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INSTRUCTION NO.

It is the duty of the court to instruct you as to the measure of damages.
By instructing you on damages, the court does not mean to suggest for which
party your verdict should be rendered. -

' If your verdict is for the plaintiff, you must determine the amount of
money which will reasonably and fairly compensate the plaintiff for such
damages as you find were caused by the acts of the defendants.

If you find for the plaintiff, you should consider the following elements:

(1} The reasonable value of lost past earnings and fringe benefits,
from the date of the wrongful conduct to the date of trial;

' (2) The emotional harm to the plaintiff caused by the defendant's
wrongfu_l conduct, including -emotional distress, loss of enjoyment of life,
humiliation, personal indignity, embarrassment, fear, anxiety, and/or
anglish experienced and with reasonable probability to be experienced
by the plaintiff in the future,

The burden of proving damages rests with the party claiming them, and
it is for you to determine, based upon the evidence, whether any particular
element has been proved by a preponderance of the evidence.

Your award must be based upon evidence and not upon speculatioh,
guess, or conjecture. The law has not furnished us with dny fixed standards by
which tb measure emotional distress, loss of enjoyment of life, humiliation,
personal indignity, embarrassment, fear, anxiety, and/or anguish. With
reference to these matters, you must be governed by your own judgment, by

the evidence in the case, and by these instructions.

WPI 330.81
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INSTRUCTION NO.

In calculating damages for future wage loss you should determine the
present cash value of salary, pension, and other fringe benefits from today until

the time plaintiff may reasonably be expected to retire.

WPI 330.82 {modified)
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INSTRUCTION NO.

When you begin to deliberate, your first duty is to select a presiding
juror. The presiding juror's responsibility is to see that you discuss the issues
in: this case in an orderly and reasonable manner, that you discuss each issue
submitted for your decision fully and fairly, and that each one of you has a
chance to be heard on every question before you.

You will be given the exhibits admitted in evidence and these
instructions. You will also be given a special verdict form that consists of
several questions for you to answer. .You must answer the questions in the
-order in which they are written, and according to the directions on the form. It
is important that you read all the questions before you begin answering, and
~ that you follow the directions exactly. Your answer to some questions will
detefmine whether you are to answer all, some, or none of the remaining
questions.

During your deliberations, you may discuss any notes that you have taken
during the trial, if you wish. You have been allowed to take notes to assist you
in remembering clearly, not to substitute for your memory or the memories or
notes of other jurors. Do not assume, however, that your notes are more or less
accurate than your memory.

You will need to rely on your notes and memory as to the testimony
presented in this case. Testimony will rarely, if ever, be repeated for you during
your deliberations.

If, after carefully reviewing the evidence and instructions, ycu feel a need to
ask the court a legal or procedural question that you have been unable to
answer, write the question out simply and clearly. [For this purpose, use the
form provided in the jury room.] In your question, do not state how the jury
‘ has voted, or in any other way indicate how your deliberations are proceeding.
The presiding juror should 31gn and date the question and give it to the bailiff, I
will confer with the lawyers to determine what response, if any, can be given.

In order to answer any question-on the special verdict form, ten jurors must

agree upon the answer. It is not necessary that the jurors who agree on the
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answer be the same jurcrs who agreed on the answer to ainy other question, so
long as ten jurors agree to each answer.

When you have finished answering the questions according to the directions
on the special verdict form, the presiding juror will sign the verdict form. The
presiding juror must sign the verdict whether or not the presiding juror agrees
with the verdict. The presiding juror will then tell the bailiff that you have
reached a verdict. The bailiff will bring you back into court where your verdict

- will be announced.

WPI1.11
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SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

MARK FEY, .
No. 09-2-05589-5

Plaintiff,
VS.
STATE OF WASHINGTON, SPECIAL VERDICT FORM
COMMUNITY COLLEGES OF
SPOKANE,
Defendants.

We, the jury, answer the questions submitted by the Court as
follows: :

Question No. 1: Does plajhtiff, Mark Fey, have a disability?

Answer: Yes
No

Question No. 2: Was defendant aware that plaintiff, Mark Fey,
has a disability?

Answer: Yes
No

If vour answer to both Question No. 1 and 2 is “ves”, answer Question
Nos. 3, 4 and 5. If your answer to either Question No. 1 or 2 is “no”, sign
the verdict form. : ' '
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.Questjon No. 3:

Question No. 4:

" Question No. 5:

Did defendant engage in an interactive

- process to find an accommeaodation which would

fit with plaintiff’s disability?

Answer: Yes
No

Did defendant reasonably accommodate
plaintiff’s disability?

Answer: - Yes
No

Was plamtiff’s disability a substantial factor in
defendant’s decision not to promote plaintiff?

Answer: Yes
No

If your answer to either Question No. 3 or 4 is “no”, answer Question
No. 6. If your answer to Question No. 5 is “yes”, answer Question No. 6. If
your answer to both Question No. 3 and 4 is “yes”, and your answer to
Question No. 5 is “no”, sign the verdict {orm.

Question No. 6:

What is the amount of plaintiff’s damages?

Answer:

Lost Wages l $

Emotional Distress $
Date: , 2011

Presiding Juror
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THOMAS R FALLOQUIST
SPOKANE COUNTY CLERK

SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

MARK FEY,
No. 09-2-05589-5
Plaintiff, ,
vs. PLAINTIFF’S PROPOSED
) ALTERNATE JURY
STATE OF WASHINGTON, INSTRUCTIONS
COMMUNITY COLLEGES OF
SPOKANE, . CITED
Defendants.

Plaintiff Mark Fey, by and through his éttomeys, Genevieve Mann and
William, J. Powell, of Powell, Kuznetz & Parker, P.S., and pursuant to CR 51,

submits the following proposed alternate jury instructions.

Dated this 24t day of March, 2011.
POWELL, KUZNETZ & PARKER, P.S.

ByW\/

“Genevieve Mann, WSBA #34968
Attorneys for Plaintiff

PLAINTIFF’S PROPOSED ALTERNATE JURY
INSTRUCTIONS -1

LAW OFFICE OF

POWELL, KUZNETZ & PARKER
£ PROFESSIONAL SERVICE CORPORATION
316 W. BODME. ROCK PTINTE TOWER, STE. 380
SPOKANE, WASHINGTON 99201-2346
PHONE: (SIOMSS5-2151

FAX: (5098552522
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INSTRUCTION NO. PA-2

This is a civil action brought.by plaintiff Mark Fey against his employer,
Community Colleges of Spokane (“CCS”). Plaintiff claims that CCS failed to
accommodate his disability. He seeks an award of damages for this claim.

Defendant denies plaintiff’s claim.

LCR 51
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INSTRUCTION NO. PA-5

The plaintiff claims that the defendant discriminated against him in one

or maore of the following respects:

o By failing to engage in the mandatory interactive process
required for reasonable accommodation of his disability.

o By failing to consider plaintiff for the Grounds and Nursery 4
position when he was able to perform the essential functions
of the position. ‘

o By failing to consider altering the Grounds and Nursery 4
conditions of employment to accommodate plaintiff’s
disability. '

The defendant denies these claims. The defendant further denies that

plaintiff was injured or sustained damage.

WPI 20.01

Page 460




INSTRUCTION NO. PA-10

Discrimination in employment on the basis of disability is prohibited.

To establish his claim of discrimination on the basis of failure to
accommodate his disability, plaintiff has the burden of proving each of the
following propositions:

(1) That he had a disability;

(2} That defendant was aware of the disability;

{3) That the disability had a substantially limiting effect on the plaintiffs
ability to apply or be considered for a job;

(4} That he was able to perform the essential functions of the job in
question with reasonable accommodation; and

(5) That defendant failed to reasonably accommodate plaintiff's disability.

If you find from your consideration of all of the evidence that each of
these propositions has been proved, then your verdict should be for the
plaintiff on this claim. On the other hand, if any of these propositions Has not
been 'prdved, your verdict should be for the defendant.

WPI 330.33 (modified}; RCW 49.60.040(7)(d)(i)
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INSTRUCTION NO. PA- 11

Disability means the presence of a sensory, mental, or physical
impairment that: ‘

(1) Is medically cognizable or diagnosable; or

(2) Exists as a record or history; or

A disability exists whether it is temporary or permanent, common or
uncommon, mitigated or unmitigated, or whether or not it limits the ability to
work generally or work at a particular job or whether or not it limits any other

activity.

WPI 330.31 {modified)
RCW 49.60.040(7)
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INSTRUCTION NO. PA-14

Under Washington law, the employer must provide a reasonable
accomrnodation for an employee with a disability unless the employer can show
that the accommodation would impose an undue hardship on the employer,
The obligation to reasonably accomfnodate applies to all aspects of |
employment, and an employer cannot deny an employment opportunity to a
qualified applicant or empléyee because of the need to provide reasonable

accommodation.

There may be more than one reasonable accommodation of a disability. A
reasonable accommodation may include adjustments in job duties, work
schcdul-es; scdpé of work, and changes in the job setting or conditions of
employment that enable the j)crson to perform the essential functions of the
job.

WPI 330.34 (modified)
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SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

- MARK FEY,
No. 09-2-05589-5
Plaintiff,
vs.
STATE OF W ASHINGTON, SPECIAL VERDICT FORM
COMMUNITY COLLEGES OF
SPOKANE,
Defendants.

We, the jury, answer the questions submitted by the Court as
follows:

Question No. 1: Does plaintiff, Mark Fey, have a disability?
Answer: Yes

No

Question No. 2: Was defendant aware that plaintiff, Mark Fey,
has a disability? -

Answer: Yes
No

If your answer to both Question No.' 1 and 2 is “yes”, answer Question

Nos. 3 and 4. If your answer to either Question No. 1 or 2 is “no”, sign
the verdict form.
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. Question No. 3:

Question No. 4;

Did defendant engage in an interactive
process to find an accommodation which would
fit with plaintiff’s disability?

Answer: Yes
No

Did defendant reasonably accommodate

plaintiff’s disability?
Answer: Yes
No

If your answér to either Question No. 3 or 4 is “no”, answer Question No.
5. If your answer to both Question No. 3 and 4 is “yes”, sign the verdict

form.
Question No. 5: What is the amount of plaintiff’s damages?
Answer:
Lost Wages $
Emotional Distress $

Date: , 2011

Presiding Juror
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MAR 2'9 2011

THOMAS R FALLQUISY
SPOKANE COUNTY CLERK

| SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

MARK FEY,
) No. 09-2-05589-5
Plaintiff,
PLAINTIFF’S PROPOSED
ALTERNATE JURY
STATE OF WASHINGTON, INSTRUCTIONS
COMMUNITY COLLEGES OF
SPOKANE, CITED
Defendants.

Plaintiff Mark Fey, by and through his attorneys, Genevieve Mann and
William, J. Powell, of Powell, Kuznetz & Parker, P.S., and pursuant ta CR 51,

submits the following proposed alternate jury instructions.

Dated this 25% day of March, 2011. _
POWELL, KUZNETZ & PARKER, P.S.

Gcncvu:vc Mann, WSBA #34968
Attorneys for Plaintiff

PLAINTIFF’S PROPOSED ALTERNATE JURY
INSTRUCTIONS -1

LAW OFFKCE OF
POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATION
316 W. BOOWE. R0CK POINTE TOWER. STE. 383
SPOKAHE. WASHINGTON V82012348
PHONE: [SOUM5€-$151
FAX: (SORA55-8522
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INSTRUCTION RO. PA-20

Mr. F éy’s performance, either positive or negative, was not at issue in
this case. The Community Colleges of Spokane did not consider him for the
position solely because he could not obtain a Commercial Driver’s License due
to a medical condition. It is irrelevant and ydu should not consider plaintiff’s
performance when you evaluate his claim that defendant failed to

accommodate his disability.
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SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

MARK FEY,
. No. 09-2-05589-5
Plaintiff,
VS, PLAINTIFF'S PROPOSED
ALTERNATE JURY
STATE OF WASHINGTON, - ‘ INSTRUCTIONS
COMMUNITY COLLEGES OF :
SPOKANE, ' . : CITED

Defendants.

Plaintiff Mark Fey, by and through his attorneys, Genevieve Mann énd
William, J. Powell, of Powell, Kuznetz & Parker, P.S., and pursuant to CR 51,

submits the following proposed alternate jury instructions.

Dated this 24% day of March, 2011.
POWELL, KUZNETZ & PARKER, P.S.

"Henevieve Mann, WSBA 734968
Attorneys for Plaintiff

PLAINTIFE’S PROPOSED ALTERNATE JURY
INSTRUCTIONS - 1

LAW OFFICE OF  *

POWELL, KUZNETZ & PARKER
A PROFESSIONAL SERVICE CORPORATIONR
316 W, BODNE, ROCK POINTE TOWER, STE. 380
SPOKANE. WAGHINGTOR R2201-2346
FHONE: (SO9M56-4151
FAX: (SHOMSS-BSZ2
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INSTRUCTION NO. PA-2

This is a civil action brought by plaintiff Mark Fey againét his employer,
Community Colleges of Spokane (“CCS”). Plaintiff claims that CCS failed to
accommodate his disability. He seeks an award of damages for this claim.

Defendant denies plaintiff’s claim.

LCR 51
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INSTRUCTION NO. PA-5

The plaintiff claims that the defendant discriminated against him in one

or more of the following respects:

o By failing to engage in the mandatory interactive process
required for reasonable accommodation of his disability.

o By failing to consider plaintiff for the Grounds and Nursery 4
position when he was able to perform the essential functions
of the position, .

o By failing to consider altering the Grounds and Nursery 4
conditions of employment to accommodate plaintiff’s

disability.

The defendant denies these claims. The defendant further denies that

plaintiff was injured or sustained damage.

WPI 20.01
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INSTRUCTION NO. PA-10

Discrimination in employment on the basis of disability is prohibited.

To establish his claim of discrimination on the basis of failure to
accommodate his disability, plaintiff has the burden of proving each of the-
following propositions:

(1) That he had a disability;

(2) That defendant was aware of the disability;

(3) That the disability had a substantially limiting effect on the plaintiff’s
ability to apply or be considered for a job;

(4) That he was able to perform the essential functions of the job in
question with reasonable accommodation; and

(5) That defendant failed to reaéonably accommodate plaintiff’s disability.

If you find from your édnsideraﬁon of all of the evidence that each of
these propositions has been proved, then your verdict should be for the
plaintiff on this claim. On the other hand, if any of these propositions has not

been proved, your verdict should be for the defendant.

WPI 330.33 {modified); RCW 49.60.040(7)(d}{i)
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INSTRUCTION NO. PA- 11

Disability means the presence of a sensory, mental, or physical

impairment that:
(1) Is medically cognizable or diagnosable; or

{2) Exists as a record or history; or

A disability exists whether it is temporary or pcrxhanent, comuion or
uncormimeon, mit_igated or unmitigated, or whether or not it limits the ability to
work generally or work at a particular job or whether or not it limits any other

activity.

WPI 330.31 (modified)
RCW 49.60.040(7)
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INSTRUCTION NO. PA-14

Under Washington law, the employer must provide a reasonable
accdmmodatibn for an employee with a disélbility unless the employer can show
that the accommodation would impose an undue hardship on the employer.
The obligation to reasonably accommodate applies to all aspects of
employment, and an employer cannot deny an employment opportunity to a
qualified applicant or employee because of the need to provide reasonable
accommodation.

There may be more than one reasonable accommodation of a disability. A
reasonable accommeodation may include adjustments in job duties, work
schedules, scope of work, and changes in the job setting or conditions of
employment that enablé the person to perform the essential functions of the

job.

WPI 330.34 (modified)
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SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

MARK FEY, .
No. 09-2-05589-5
Plaintiff,
vs. .
STATE OF WASHINGTON, SPECIAL VERDICT FORM
COMMUNITY COLLEGES OF ‘
SPOKANE,
Defgndants.

We, the jury, answer the questions submitted by the Court as
follows:

Question No. 1: Does plaintiff, Mark Fey, have a disability?
Answer: Yes

No

Question No. 2: Was defendant aware that plaintiff, Mark Fey,
has a disability?

Answer: ‘ Yes
No

If your answer to both Question No. 1 and 2 is “yes”, answer Question
Nos. 3 and 4. If your answer to either Question No. 1 or 2 is “no”, sign
the verdict form.
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Queston No. 3:

Question No. 4:

Did defendant engage in an interactive
process to find an accommodation which would
fit with plaintiff’s disability?

Answer: Yes
No

Did defendant reasonably accommodate

plaintiff’s disability?
Answer: Yes
No

If your answer to either Question No. 3 or 4 is “no”, answer Question No.
5. If your answer to both Question No. 3 and 4 is “yes”, sign the verdict

form.
Question No. 5: What is the amount of plaintiff’s damages?
Answer:
Lost Wages $
Emotional Distress $

Date: , 2011

Presiding Juror
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NO. 29912-1-111

COURT OF APPEALS, DIVISION III
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, COMMUNITY COLLEGES OF
SPOKANE,

Appellants/Respondents,
V.
MARK FEY,

Respondent/Appellant

APPENDIX B - DEFENDANTS’ PROPOSED JURY
INSTRUCTIONS
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: THOMAS R FALLGUIST
SROKANE COLINTY PLEHK.
STATE OF WASHINGTON
SPOKANE COUNTY SUPERIOR COURT
MARK FEY, | NO.09-2-05589-5
Plaintiff, DECLARATION OF AMY CLEMMONS
Vs,
STATE QF WASHINGTON,
COMMUNITY COLLEGES OF
SPOKANE,
Defendants.

I, Amy C. Clemmons, hereby ceﬁ.ify and declare under penalty of perjury under the
Jaws of the State of Washington that the following is true and correct:
1. - I am over the age of 18 and am competent to testify as to the facts recited herein;
2. I am an Assistant Attorney General representing the defendants jn the abo'v'e
-enﬁtled action;
3. On 3/28/11, the last day of trial, Defendant presented revised instructions to
account for Plainliﬂ’s&oluntary disxfxissal of one of his claims, and additional

instructions responsive to issues that arose during trial and in response fo the

DECLARATION OF AMY CLEMMONS - Gnlg / ATTORNEY GENERAL OF WASHINGTON
R West 1116 Riverside Avenue
: : (¥ Spokme, WA 99201-1194
. (509) 456-3123
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discussions with the Court on Friday, 3/25/11. These mstrucnons were filed with
the clerk in the courtroom. The ]udge mdlcated that he would not conmder the
instructions filed on March 28, 2011,

4. Iﬂ checking the court docket, these instructions that were filed during trial do not
appear on the docl;ct. ' _

S. An additional copy of these instructions which w;erc discussed on the record are

attached hereto to gnsure a complete record.

'DATED this /é 77 day of May, 2011. /M"/

DECLARATION OF AMY CLEMMONS 2 ATIORNEY GENERAL OF WASHINGTON
‘West 1116 Riverside Avenue

Spokane, WA 99201-1154
(509} 456-3123
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PROOF OF SERVICE

I cextify that I served a copy of this document on all parties or their counsel of record
on the date below as follows: '
[ ] US Mail Postage Prepaid to: Genevieve Mann
’ William Powell
Powell, Kuznetz & Parker

316 W. Boone, Rock Pointe Tower, Suite 380
Spokane, WA 99201

Hand Delivered to:

I certify under penalty of perjury under the laws of the state of Washingfon that the

foregoing is true and eorrect.

DATED this S day of May, 2011.

- MARKISTEBBRSS "’

DECLARATION OF AMY CLEMMONS 3 ATTORNEY GENERAL OF WASHINGTON
West 1116 Riverside Avenae

Spokane, WA 99201-1194
(509)456-3123
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DEFENDANTS” INSTRUCTION REVISED NO. 2
Plaintiff Mark Fey is suing the Defendant, State of >Washing_ton, Community
Colleges of Spokane, relating to his failure to be hired for the Grounds and Nursery
Specialist 4 (GNS4) .position at Spokane Community College. The plaintiff claims the
defendant discriminated against him based upon a disabi].ity by failing to reasonably
accommmedate a disability. Plaintiff seeks monetary damages. The defendant claims that
élaintiff could not meet the bona fide occupational qualifications of the job. Defendant

further denies the alleged discrimination and claimed damages.

“WPI 20.01 (5th ed.) (modified)
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DEFENDANTS’ ]NSTRU(IJTION ﬁEVISED NO. 5

Diécrimination in employment on the basis of disability is prohibited.

To establish bis claim of discrimination on the basis of disability, Mr. Fey has the burden |
of pfoving each of the following propositions: .

(1)  Thathehada disability;

@ That the Community Céﬂeges of S;;okanc was aware of the disability;

3) VThat tﬁc disability had a sub;tanﬁa]ly limiting effect on his ability to d:)
his job;

@ - That he was ablc to perform the essential fimctions of the job in question -
with reasonable mm@o@ﬁom and

(5)  That the Department of Transportation failed to reasonably accommodate.
his disability. :

If you do not find for Commumty Coilegcs of Spokane on the bona fide occupaﬁ(;nal
qualiﬁ,caﬁdn dcfensg,-agd if yon find from yc}ﬁr consideration of all of the evidence that eac;.h of
these propdsiﬁdns has been proved, then your vérdict should be for Mr. F ey'on this claim. On
the qthcr hand, if any of these propositions bas not been proved, your verdict simuld be for the

. ACon'nmunity Colleges of Spokane on this claim.

 [only modification: “If you do not find for CCS on the BFOQ defense and” added] -
- - “WPI 330.33 (5th ed.) (modified)
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' DEFENDANTS® INSTRUCTION REVISED NO. 6

It is unlawful for an empléycr to refuse to hire any person ba:ause of such
person’s_ﬂisability. It is a defense to Mr. Fey’s disability discrimination refusal-to-
hire/promote claim if 1_‘.he r@kemﬁt of obtaininé a Comumercial Drivers License (CDL)
is a bona fide occupational qualification for the GNS4 position at Spokane Community
College.

To - establish that its requirement is a bona fide occupational qualification,
Cominunity Colleges of Spokane has the burden of proving each of the following
propositions£

(1) That Community Colleges of Spokane applies the requirement uniformly
to all applicants or candidates for the job from September 12,2007, and after; and

(2)  Thatall or substantially all individuals who fal to meet the requircment

are unable to perform the job safely, eﬂicfently, or lawfully.

If you find ﬁ6m four'coﬁsideration of all.of the evidence that the Community
Colleges of Spokane has proved ﬂ].ét its decision not to hire Mr. Fey as the GNS4 at
Spokane Comﬁ:mnity College was based u-pqn a bona fide occupational qualification, then
you must find in favor of Community Collegeé of Spokéne. If, however, you find from
your consideration of all the evidence that the Community Colleges of Spokane has failed
to prove either proposition (1) or (23, then you must consider whether Mr. Fey meets his
burden éf proving that the Community @lleges of Spokane failed to reasonably

accommodate a disability.

WPI 330.04 (5th ed.) (modified)
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DEFENDANTS’ liQSTRUCHON REVISED NO. 18
State civil service employec:-:s have t;ransfer oppoﬁuniﬁes under the following
regulations. |
» WAC 357-19-180 — Permanent employees r.nay request to_. transfer to another
position in the same class or a different class with the same salary range maximum as
long as tﬁe employee meets the compétencies and other i)osition requirements. The

employer may require the employee to serve a trial service period following a transfer.

WAC 357-19-180
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DEFENDANTS’ INSTRUCTION REVISED NO. 21
The planmﬂ’ has a duty fo use fcasonable efforts to miﬁéae damagésdTo mitigate
means to avoid (-3r reduce Mgw.
To establish a failure to mrhgaie -defendants have the burden of proving:
(1) There werc openings in comparable positions available for plaintiff
elsc&hcre; ‘
(2) The plaintiff failed to use reasonable care and diligence in seeking o'thcr
: .opénmgs; and _ |
(3) The amount by which damages would ﬁave been reduced if plaintiff had used
| reasonable care and dﬂigcﬁcc i seeking other openings.
You should take into account the ‘.:haracte_risﬁcs of the plaintiff and the job market
in evaluating the reasonableness of the plainﬁﬁ's efforts to mitigate damages.
If you find that the defendant has prove& all of the above, you should reduce your

award of damages for wage loss accordingly.

WPI 330.83 (Sth ed.) (modified)
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DEFENDANTS® INSTRUCTION REVISED NO. 24

‘Washington law provides that:

1} “Commercial driver's license” (CDL) means a license issued to an individual under

chapter 46.20 RCW that has been endorsed in accordance with the requirements of this

chapter to authorize the individual to drive a class of commercial motor vehicle.

2) Commercial motor vehicle” means a motor vehicle that:

@

®

Has a gross vehicle weight rating of 11,794 kilograms or more (26,001

.pounds or more) inclusive of a towed unit with a gross vehicle weight -

rating of more than 4,536 kilograms {10,000 pounds or more}; or

Has a gross vehicle weight rating of 11,794 kilograms or more (26,001

pounds or more); If the GVWR of any unit cannot be detc;minéd, the actual
gross weight will be nsed. Ifg vehicle with a GVWR of less than 11,794
kilograms (26,001 pounds or less) has been structurally modified  to

caﬁy a heavier load, then the actual gross weight capacity of the modified

vehicle shall be used.

RCW 46.25.010 (3), (6), (12)
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DEFENDANTS’ INSTRUCTION NO. 31
The duty of reasonable accommodation does not arisf: wntil the employer is

. aware of resﬁondent’s disability and physical limitations.

WPI 330.33 pote, Goodman v. Boeing Co., 127 Wn.2d 401, 408, 899 P.2d 1265 (1995), quoting
Holland v. Boeing %0 Wn.2d 384, 391, 583 P.2d 621 (1978)
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DEFENDANTS’ INSTRUCTION NO. 32

* A reasonable accommodation must be to the individual’s disability ratber than to

a personal preference.

'WPI 330.33 note
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DEFENDANTS’ INSTRUCTION NO. 33
An accommodation consisting of a transfer to a different supervisor is considered

unreascnable as a matter of law.

WPI 330.34 note, Snyder v. Medical Svcs. Corp., 145 Wn2d 233, 35 P.3d 1158 (2000)
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DEFENDANTS’ INSTRUCTION NO. 34
Cdndiﬁons of employme_nt are defined as things affecting working conditions.
The phrase does not, however, include managerial decisions, which lie at the core of
entrepreneurial control. The term is mtended to address fact(-}rs impacting employee

benefits, physical conditions, or the environment in which the work is performed.

5 U.S.C. 7103(a)(14); Briggs v. Nova Services, 166 Wn.2d 794, 803-4, 213 P.3d 910 (2009),
citing Ford Motor Co. v. National Labor Relations Board, 441 U.S. 488, 498,99 8. Ct. 1842, ~
60 L.Ed.2d 420 (1979), (quoting Fibreboard Paper Prods. Corp. v. National Labor Relations

Board, 379 U.S. 203, 223, 85 S. Ct. 398, 13 L.Ed.2d 233 (1964) (Stewart, J, concurzing)).
Managesial decisions include the choice of one's supervisor, Trompler, 338 F.3d at 749, and the
wisdom of company practices, cf. First National Maintenance Corp., 452 US. at 676, 101

' 3. Ct. 2573
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DEFENDANTS’ INSTRUCTION NO. 35
The Employer x;vill determine when a position will be filled, the type of
appointment to be used when filling the position, and the skills and abilities necessary to
perform the duties of the specific position within a job classification. The Employer will
consider internal promotional candidates prior fo comidéﬁng other candidates.
Consideration will be limited to employees who have the skills and abilities required for

the position.

Collective Bargaining Agreement (WFSC HE cﬁ’ecti\}e_ July 1, 2007 through June 30, 2009)
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DEFENDANTS’ INSTRUCTION NO. 36
The Commuxﬁty Colleges of Spokane is a govemnmental entity. A governmental
énﬁty can act only through it officers and employees. Any act or omission of an officer

or employee is the act or omission of the governmenital entity.

WPI 50.18 5" Ed. (modified substituting governmental énﬁty for corporation)
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DEFENDANTS’ INSTRUCTION NO. 37
A bona fide occupéﬂonal qualification defense exists when all or substantiaily all
personsiin the class would be unable to efficiently perform the duties of the position and
tﬂc essence of the operation would be umdermined by hiring anyone in the cxcludéd - .

class.

WP 330.04, Frankiin County Sheriff's Qﬁ‘éce v. Sellers, 97 Wn.2d 317, 646 P.2d 113 (1982).
In Hegwine v. Longview Fibre Co., 162 Wn.2d 340, 172 P.3d 688 (2007) (current as of October
. : . 2010)
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DEFENDANTS’ INSTRUCTION NO. 38
The term “proximate cause” means a cause which in a direct sequence unbroken
by any superseding cause, produces th_e event complained of and without which such

event would not bave happened. ‘

WPI 15.01
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_ STATE OF WASHINGTON
SPOKANE COUNTY SUPERIOR COURT

MARK FEY,

Plainfiff, . NO. 09-2-05589-5
vs. : : © | REVISED SPECIAL VERDICT FORM
STATE OF WASHINGTON, COMMUNITY
COLLEGES OF SPOKANE,

Defendants.

WE, the Jury, make the following answers to the questions submitted by the Court>

{Answer “yes™ or “no™)

Question No. 1: Do you find thata cor:nmcrcial drivers’ license is a bona fide occupational
qualification for the Grounds and Nursery Specialist 4 position at Spokane
Community College? o

Answer:

If your answer is “yes”, please go to the end of the verdict form and sign the verdict. If your
answer is “no”, please go to question No. 2.

Question No. 2: Do ydu find that plaintiff, Mark Fey, has a disability and that the
Defendant had notice of the disability?

Answer:

If you answered “yes”, go to question No. 3. If you answered “no”, please go to the end of the
verdict form and sign the verdict. ' .

Question No. 3: Did the Defendants State of Washington, Community Colleges of Spokane
fail to reasonably accommodate Mark Fey's disability?

Answer:

Go tb question No. 4.
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Question No. 4: Was the failure to accommodate Mark Fey’s disability a proximate cause
of injury or damage to Plaintiff, Mark Fey?

Answer:

If your answer to question 4 is “no”, please go to the end of the verdict form and sign the verdict.
If your answer to question 4 is “yes”, go to question No: 5.

" Question No. 5: What do' you find to bc Plaintiff’s amount of damages proximately caused

by discrimination?
Answer: '
$- " (Economic damages, if any)
3 . (Emotional distress damages, if any).

Go to question No. 6.

Question No. 6: Do you find that plaintiff Mark Fey failed to mitigate his damages, if any.
If so, please reduce the amount of damages based upon the amount Mr.
Fey could reasonably have mitigated his damages?

Total damages after r@ction for miﬁgaﬁoq: $
Sign and return this verdict.
DATEb this _ day of March, 2011
Presiding Juror
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RECEWED MAR 18 201
8 2““ . THOMAS R FALLQUIST
MML}K NETZ. - SPOKANE COUNTY oL
POS\EJ‘EAN’(ER, P.S
STATE OF WASHINGTON

SPOKANE COUNTY SUPERIOR COURT
MARK FEY, -~ NO. 09-2-05589-5

Plainuff, DEFENDANTS’ SUPPLEMENTAL
PROPOSED JURY INSTRUCTIONS

VS.

STATE OF WASHINGTON,
COMMUNITY COLLEGES OF
SPOKANE,

Defendants.

Defendants STATE OF WASHINGTON, COMMUNITY COLLEGES OF
SPOKANE, submit the attached suppleniental proposed jury instructions.

DATED this Zi day of March, 2011.

ROBERT M. McKenna
Attorney'General

/ A Clefamions, WSBA No. 22997
_ AsSistant Attorney General
Attorfieys for Defendants

DEFENDANTS’ SUPPLEMENTAL | ATTORNEY GENERAL OF WASHINGTON

West 1116 Riverside Avenue
PROPOSED JURY INSTRUCTIONS Spokame, WA 99201-1154
. (509) 456-3123
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1 ' * PROOF OF SERVICE
2 I certify that I served a copy of this document on all parties or their counsel of record
3 [ on the date below as follows:
4
[ 1US Mail Postage Prepaid to: Genevieve Mann
3 Williars Powell
6 Powell, Kuznetz & Parkfzr . )
316 W. Boone, Rock Pointe Tower, Suite 380
7 Spokane, WA 99201
8 PX] Hand Delivered to:
9
10 I certify under penalty of perjury under the laws of the state of Washington that the
11 || foregoing is true and con’ecﬁ '
12 1 DATEDthis&é_day of March, 2011.
§ Nk d&m,m
14 . MARKI STEBBINS
15
16
17
18
19
20
21
22
23
24
25
26
DEFENDANTS’ SUPPLEMENTAL 2 ATTORNEY GENERAL OF WASHINGTON
PROPOSED JURY INSTRUCTIONS ek WA DL 154

(509)456-3123
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DEFENDANTS’ PROPOSED INSTRUCTION NO. 25
The failure of an employer to engage in an interactive process is not a violation of the
Washington Law Against Discrimination. Rather, the failure 1o engage in an interactive process
must lead to the failure to identify a reasonable accommodation that enabled the employee to

perform all the essential functions of the job.

See WPI 330.33

See Darl'c v. Curry Counly, 451 F.3d 1078, 1088 (9% Cir. 2006) (interpreting ADA)

See Barnett v. US. Air. Inc., 157 F. 3d 744, 752-753 (9"' Cir. 1998), overruled on other grounds;
535 U.S. 391 (2002) (interpreting ADA)

See Hennagir v. Utah DOC, 587 F.3d 1255, 1256 (10™ Cir. 2009) (interpreting ADA)
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DEFENDANTS’ PROPOSED INSTRUCTION NO. 26
The law against disability discrimination does not apply where an employee’s disability

prevents the employee from performing the essential functions of the position.

See Clarke v. Shoreline Sch. Dist., 106 Wn.2d 102, 117-118 (1986)

See Easley v. Sea-Land Service, Inc., 99 Wn. App. 459, 465-467 (2000)
See Dedman v. PAB, 98 Wn.App. 471, 482-484 (1999)

See MacSuga v. Spokane County, 97 Wn. App. 435, 444 (1999)
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DEFENDANTS’ INSTRUCTION NO. 27

Disqualification means a prohibition against driving a commercial motor vehicle

Serious traffic violation means: Driving a commercial motor vehicle without obtaining

a commercial driver’s license.
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DEFENDANTS’ INSTRUCTION NO. 28
Private road or driveWay includes every way or place in private ownership and used for travel of
vehicles by the owner or those having express or implied permission from the owner, but not by

other persons.

RCW 46.04.420
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THOMAS R FALLOUIST
SPOKANE GOUNTY CLERK
STATE OF WASHINGTON
SPOKANE COUNTY SUPERIOR COURT

MARK FEY, NO. (9-2-05589-5

Plaintiff, DEFENDANTS® PROPOSED SECOND

SUPPLEMENTAL JURY

Vs. INSTRUCTIONS
STATE OF WASHINGTON,
COMMUNITY COLLEGES OF
SPOKANE,

Defendants.

Defendants STATE OF WASHINGTON, COMMUNITY COLLEGES OF
SPOKANE, submit the attached proposed jury instructions which were submitted to the trial |
judge dunng the course of the tri

/‘\
DATED this 2 :g day of March, 2011.

. ROBERT M. McKenna
" Attorney/General

7 ' 7
K{}ﬁy Clgfamoris; WSBA No. 22997
Assist#it Attorney General
eys

Attoy for Defendants

DEFENDANTS PROPOSED SECOND 4 £y ATTORNEY GINERAL OF WASHINGTON
d 3 venue
SUPPLEMENTAL JURY 0, i / G /NA L e, ripesetin

INSTRUCTIONS (509) 456-3123
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' PROOF OF SERVICE
1 certify that I served a copy of this document on all parties or their counsel of record
on the date below as follows:
[[]US Mail Postage Prepaid to: Genevieve Mann
William Powell
Powell, Kuznetz & Parker

316 'W. Boone, Rock Pointe Tower, Suite 380
Spokane, WA 99201

(Xl Hand Delivered to: MW 91‘1 )’

I certify under penalty of perjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this ‘_f day of March, 2011.
MARKI STEBBINS
DEFENDANTS’ PROPOSED SECOND 2 ATTORNEY GENERAL OF WASHINGTON -
. ‘West 1116 Rrversikie A
SUPPLEMENTAL JURY Spokaoe, WA 9920 lk;'l“;“
INSTRUCTIONS (509) 456-3123
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DEFENDANTS’ INSTRUCTION NO. 29

The employer's duty to determine the nature and extent of the disability does not
impose an investigatory duty to question any employee suspected of a disability. The
employer's duty to inquire arises oﬁly after the employee has initiated the process by

notice and extends only to assuring the employer sufficient information to accommodate

the disability.

FNI10. Goodman v. Boeing, 127 Wn.2d at 408-09, 899 P.2d 1265
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DEFENDANT S*INSTRUCTION NO.

The employer’s duty to determinc the nature and extent of the disability does not
imp;)se an investigatory duty to question any employee suspected of a disability. The
employer's duty to inquire arises only after the employee has initiated the process by
notice and extends only to assuring the employer sufficient information to accommodate

the disability.
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DEFENDANTS’ INSTRUCTION NO. 30
An employecr is not required to reorganize its workforce or structure individual

jobs.

Davis, 149 Wn.2d at 536, 70 P.3d 126
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DEFENDANTS’ INSTRUCTION NO.

An employer is not required to rcorganize its workforce or structure individual

jobs.
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DEFENDANTS’ INSTRUCTION NO. 24

Washington law provides that:

1) “Commercial driver's license” (CDL) means a license issued to an individual under

chapter 46.20 RCW that has been endorsed in accordance with the requirements of this

chapter to authorize the individual to drive a class of commercial motor vehicle.

2) Commercial motor vehicle” means a motor vehicle that:

(a) Has a gross vehicle weight rating of 11,794 kilograms or more (26,001

(b)

pounds or more) inclusive of a towed unit with a gross vehicle weight

rating of more than 4,536 kilograms (10,000 pounds or more}; or

Has a gross vehicle weight rating of 11,794 kilograms or more (26,001

pounds or more); If the GVWR of any unit cannot be determined, the actual

gross weight will be used. If a vehicle with a GVWR of less than 11,794

kilograms (26,001 pounds or less) has been structurally modified to

vehicle.

' carry a heavier load, then the actual gross weight capacity of the modified

RCW 46.25.010 (3), (6), (12)
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DEFENDANTS” INSTRUCTIONNO. _

Washington law provides that:

1) ‘_‘Commercial driver's license” (CDL) means a license issued fo an individual under

chapter 46.20 RCW that has been endorsed in accordance with the requirements of this

chapter to authorize the individual to drive a class of commercial motor vehicle.

2) Commercial motor vehicle” means a motor vehicle that:

(a) Has a gross vehicle weight rating of 11,794 kilograms or more (26,001

®)

pounds or more) inclusive of a towed unit with a gross vehicle weight

rating of more than 4,536 kilograms (10,000 pounds or more); or

Has a gross vehicle weight rating of 11,794 kilograms or more (26,001

pounds or more); If the GVWR of any unit cannot be determined, the actual

gross weight will be used. If a vehicle with a GVWR of less than 11,794

kilograms (26,001 pounds or less) has been structurally modified  to

carry a heavier load, then the actwal gross weight capacity of the medified

vehicle.
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DEFENDANTS’ INSTRUCTION NO. 27
Driving a commeréial motor vchicle without obtaining a commercial driver’s license is a

serious traffic violation.

RCW 46.25.010 (8) (18 (d))
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DEFENDANTS’ INSTRUCTION NO.
Driving a commercial motor vchicle without obtaining a commercial driver’s license is a

sertous fraffic violation.
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'DEFENDANTS’ INSTRUCTION NO. 38 4
N 07-2-0558P -G
The term “proximate cause” means a cause which in a direct sequence unbroken

by any superseding cause, produces the event complained of and without which such

event would not bave happened.

WPI 15.01
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INSTRUCTION NO.
The term “proximate cause™ means a canse which in a direct sequence nobroken
by any superseding cause, produces the event complained of and without which such

event would not have happened.
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STATE OF WASHINGTON
SPOKANE COUNTY SUPERIOR COURT

MARK FEY, NO. 09-2-05589-5

Plaintiff, DEFENDANTS’ PROPOSED JURY
INSTRUCTIONS

VS.

STATE OF WASHINGTON,
COMMUNITY COLLEGES OF
SPOKANE,

Defendants.
Defendants STATE OF WASHINGTON, COMMUNITY' COLLEGES OF

SPOKANE, submit the attached proposed jury instructions which were submitted to the trial

judge during the course of ;(h’f trial.
,7 - ,
DATED this day of March, 2011.
- ROBERT M. McKenna

Attorn };Genaal

@y Clofmons, WSBA No. 22997
~Assi Attorney General
Atto

for Defendants

DEFENDANTS’ PROPOSED JURY o OR l G I N A ORNEY GENERAL OF ‘:Asxmmbu
. VETS TENbe

INSTRUCTIONS ' Spokane, WA 99201-1194

: (509y456-3123
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PROOF OF SERVICE

I certify that I served a copy of this document on all parties or their counsel of record

on the date below as follows:

[ ] US Mail Postage Prepaid to: Genevieve Mann

[X1 Hand Delivered to:

William Powell

Powell, Kuznetz & Parker

316 W. Boone, Rock Pointe Tower, Suite 380
Spokane, WA 99201

I certify under penalty of pexjury under the laws of the state of Washington that the

foregoing is true and correct.

DATED this 2 day of March, 2011.

DEFENDANTS’ PROPOSED JURY
INSTRUCTIONS

. 7,?](41 Z /d/yé?u{/)

MARKI STEBByS

2 ATTORNEY GENERAL OF WASHINGTON
West {116 Riverside Avenue
Spokane, WA 99201-1194
(509} 456-3123
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DEFENDANTS’ INSTRUCTION NO. 1
The law treats all parties equally whether they are government entities or
individuals. This means that government entities and mndividuals are to be treated in the

same fair and unprejudiced manner.

WPI1.07 (5thed)
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DEFENDANTS> INSTRUCTION NO. 2
Plaintiff Mark Fey is suing the Defendant, State of Washington, Community
Colleges of Spokane, relating to his failure to be hlred for the Grounds and Nursery"
Specialist 4 (GNS4) position at Spokane Community College.v The plaintiff claims fhe
defendant (1) failed to reasonably accommodate a disability; and (2) discriminated
" .against him based upon a disaBthy. Plaintiff seeks monetary damages. The defehaam
claims that plaintiff could not meet the Boﬁa fide occupational gualifications of the jdb.

Defendant further denies the alleged discrimination and claimed damages.

WPI 20.01 (Sth ed.) (modified)
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" DEFENDANTS’ INSTRUCTION NO. 3
The foregoing is merely a summary of the claims of the parties. You are not to
take the same as proof of the matters claimed and you are to consider only those matters

which are established by the evidence. These claims have been outlined solely to aid you

in understanding the issues.

WP120.05 (Sthed)
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DEFENDANTS” INSTRUCTION NO. 4 _

In determining whether or not a party is liable, you are instructed that this issue is
to be deténnincd by the facts and circumstances as they appeared at the time of the
party’s acts or omissions and not by what the facts and. circumstances may appear to have
been after the time of the occum:ncc In other words, m determining whether or not a
party is Liable, the party is entitled to have his or her conduct in that regard judged by
what a reasonably careful person would bave done or not done under the citcumstances‘

then confronted, without the benefit of hindsight.

Gordonv. Deer Park School District, 71 Wn.2d 119, 124, 426 P.2d 824 (1967)
Severns Motor Co. v.- Hamilton, 35 Wn.2d 602, 604, 214 P.2d 516 (1950)
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DEFENDANTS’ INSTRUCTION NO. 5

Discrimination in employment on the basis of disability is prohibited.

To establish his claim of discrimination on the basis of disability, Mr. Fey has the burden

of proving each of the following propositions:

@
2

3

@

&)

(6

That he had a disability;

That the Community Colleges of Spokane was aware of the disability;
That the disability bad a substantially limiting effect on his ability to do
his job;

That be was able to perform the essential fimctions of the job in question
with reasonable accommodation;

That his requested accommodation was medically necessary and
reasonably available to the employer af the time; and

That the Department of Transportation failed to reasonably accommodate

his disability.

If you find from your consideration of all of the evidence that each of these propositions

has been proved, then your verdict should be for Mr. Fey on this clain. On the other band, if any

of these propositions has not been proved, your verdict should be for the Commmmity Colleges of

Spokane on this claim.

WPI 330.33 (5th ed.) (modified)
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DEFENDANTS’ INSTRUCTION NO. 6

It is unlawful for an employer to refuse to hire any person because of such
person’s disability. It is a defense to Mr. Fey’s disability discrimination refusal-to-hire
claim if the requirement of obtaining a Commercial Drivers License (CDL) is a bona fide
occupational qualification for the GNS4 position at Spokane Community College.

To establish that its re_quircmcnt is a bona fide occupational qualification,
Commnnity Colleges of Spokane has the burden 6f proving each of the folléwing
propositions: _ |

(1)  That Community Colleges of Spokane applies the requirement uniformly
to all applicants or candidates for the job 'fro.m 2007 and after; and

(2) That all or substantially all individuals ﬁh‘o fail to meet the requirement

are umable to perform the job safely, efficiently, and lawfully.

I you find from your consideration of all of the evidence that the Commumity
Colleges of Spokane has proved thaf its decision not to hire Mr. Fey as the. GNS4 at
Spokane Community College was based upon a bona fide occupational qualification, then
you must find in favor of Communitsr Colleges of Spokane. If, however, you find from
your consideration of all the evidence that the Community Cdlleges of Spokane has failed

to prove either proposition (1) or (2), then you must consider whether Mr. Fey meets his

- burden of pfoving that the Community Colleges of Spokane discriminated against him

based upon a disability or failed to reasonably accommodate a disability.

WPI 330.04 (5th ed ) (modified)
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DEFENDANTS’ INSTRUCTION NO. 7
A bona fide occupational qualification (BFOQ) exasts when a particular quality

will contribute to the accomplishment of the purposes of the particular job in question.

Hegwine v. Longview Fibre Co., 162 Wn.2d 340, 355, 172 P.3d 688 (2007)
Sharmon v. Pay ‘N Save Corp., 104 Wn.2d 722, 731, 709 P-2d 799 (1985)
WAC 162-16-240
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DEFENDANTS’ INSTRUCTION NO. 8
A disabled worker has a duty to cooperate with his employer in efforts to reasonably
accommodate his physical limitations and by accepting reasonable work the employee could -

perform.

Dean v. Metro, 104 Wn2d 627, 637, 708 P.2d 393 (1985)

Mollay v. City of Bellevue, T| Wn. App. 382, 391, 859 P2d 613 (1993)

Micheison v. Boeing Co., 63 Wn. App. 917, 922, 826 P.2d 214 (1991)

Sinmmerman v. U-Haul Co., 57 Wo. App. 682, 687, 789 P.2d 763 (1990)

Calboun v. Liberty Northwest Ins. Co., 789 F. Supp. 1540, 1547 (W.D. Wash. 1992)
29 CFR. §1630.9 and §1630.14(c)

29 CF.R. App. §1630.9 and §1630.14(c)
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DEFENDANTS’ INSTRUCTION NO. 9
The defendant has asserted that it made a good faith effort to reﬁsonably
accommodate the plaintiff’s disability. You must decide in favor of the defendant if it

demonstrates by a preponderance of the evidence that:

(1) The plaintiff inférmed the defendant that reasonable accommodations
‘were needed because ost disability;

(2) The defenciant made a good faith effort and consulted with the plaintiff, to
idcﬁtify and make a reasonable accommodation that would provide the
plaintiff with an cquélly» effective opportunity; and

(3) The reasonable accommodation Twould not cause an undue hardship on the

operation on the defendant’s business.

American Bar Association, Model Jury Instructions: Employment Litigation § 1.06 (4) (1994)
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DEFENDANTS’ INSTRUCTION NO. 10

Under Washingion law, an employer must provide a reasonable accommodation
for a qualified applicant with a disability unless the ‘cmployer can show that the
accommo&aﬁon would impose an undve hardship on the employer. The obligation to
teasonably accommodate applies to.all aspects of employment, and an employer cannot
deny an employment opportunity to a qualified applicant or employee because of the
need to provide reasonable acconnnc;daﬁom

There may be more than one reasonable accommodation of a disability.

A reasonablc accommodation may include adjustments in job duties, work
schedules, scope of work, and changes in the job setting that enable the person to perform

the essential fimctions of the job.

WPI 33034 (5th ed.) (modified)
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DEFENDANTS’ INSTRUCTION NO. 11

The essential functions of a job are the position’s fundamental duties. Essential fimctions do

not include the marginal or incidental finctions of the job. In determining whether a funetion is
/ . . .

essential to a position, you should consider:

1
2
&)

“)
®)

‘Whether the reason the position exists is to perform that function;

The employer’s judgment as to which fimctions are essential;

The judgment of those who have expcrier‘lcc working in and around the posiﬁbn in
question;

Any written job descriptions such as those nsed to advertise the position; and

The amount of time spent on the job performing the particular function.

Easley v. Sealand, 93 Wn. App. 459, 465, 994 P.2d 271 (2000)
Dedman v. Washington State PAB, 98 Wa. App. 471, 479, 989 P.2d 1214 (1999)
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DEFENDANTS’ INSTRUCTION NO. 12

An employer is not required to accommodate an employee's disability if it would
impose an undue hardship on the operation of the employer’s business. Community
Colleges of Spokane has the burden -of proving that an accommodation would impose an
undue hardship on their operations.

An accommodation is an undue hardship if the cost or difficuity is unreasonable,
considering: .

6y} The size of and the resotrces available to the employer;

(2)  Requirements of law;

~(3) Safetyand Liability risks; and

(6)] The requirements of contracts.

WPI330.36 (Sthed.)
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DEFENDANTS’ INSTRUCTION NO. 13
The prohibition against &scrimination because of a disabifity shall not apply if the particular

disability prevents the proper performance of the particular worker involved.

RCW 49.60.180(1)(2010)
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DEFENDANTS’ INSTRUCTION NO. 14
An employer is required to provide accommodations which are medically
necessary to perform the Ssentid functions of the job.
An employer is pot required to provide the specific accommodation requested by

the employee. When an employer offers an accommodation that is reasonable, its legal

obligation is safisfied.

!

Doe v. Boeing, 121 Wn.2d 8, 20, 846 P.2d 531 (1993)
Griffith v. Boise Cascade, Inc., 111 Wn.App. 436, 443,45 P3d 589 (2002)
Pulcino v. Fed Express Corp., 141 Wn.2d 629, 640, 9 F.3d 787 (2000)
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DEFENDANTS’ INSTRUCTION NO. 15
An exception exists to disability discrimination when the particular aisability
prevents the proper performance of the particulai' job in question. An employer may
"exclude a disabled person from a job if the disability would prohibit the proper

performance of an essential function of that job.

RCW 49.60.180(1)(2010)
Rose v. Harma Mining Co., 94 Wn.2d 307, 311, 616 P.2d 1229 (1580)
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DEFENDANTS’ INSTRUCTION NO. 16
The law does not require an employer to eliminate, remove, modify or reassign
essent[al job functions to others m order to accommodate an employee with a disability.
An employer also is not required to:changc the pature of the employer’s operation as an

épcommodation,

Davis v. Microsoft Corp., 149 Wn.2d 521, 536, 70 P.3d 126 (2003)

MacSuga v. County of Spokane, 97 Wn. App. 435, 444, 983 P.2d 1167, 1172 (199%)

Pulcino v. Federal Express, 141 Wn.2d 629, at 644, 9 P.3d 787 (2000), overruled on othcr
grounds by MeClarty v. Totem Elec., 157 Wn.2d 214, 137 P.3d 844 (2006) (“An employer, ..

pot required ... to create a new position, to alter the fundamental nature of the job, or to

eliminate or reassign essential job functions.”)

Hilf, 144 Wn.2d at 193

Darkv. Curry County, 451 F.3d 1078 (5th Cir. 2006)

Griffith v. Boise Cascade, Inc., 111 Wa. App. 436, 45 P.3d 589 (2002),

{(An employer 15 not required to remove or modlf} essential finctions of a posifion in order to
accommodate an employee.) .
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DEFENDANTS® INSTRUCTION NO. 17
An employer may discharge a handicapped employes who is nnable to perform an
essential function of the job. It is not reasonable to require an employer to shift the

essential job responsibility to other employees or perform the job in a less efficient

manner.

EEOC v. United Parcel Serv., 424 F.3d 1060 (9th Cir. 2005)
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DEFENDANT S’ INSTRUCTIONNO. 18

State civil service employees havc. transfer opportunities under the following
rules. »

WAC 356-30-200 — Between classes — Approval. (1) A transfer of a permanent
employee from a position in one class to a position in another class having the same
salary range may be made upon approval of the director of personnetl that the employee
has the minimum qualifications for the position to which transfer is proposed. The
director of personnel may require aquahfymg examination.

@ A permanent employee may also apply promotionally for positions in other
class series which by definition are transfers. Employees who transfer under the

provisions of this subsection shall serve 2 trial service period.

WAC 356-30-200
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* DEFENDANTS’ INSTRUCTION NO. 19
Plaintiff is not entitled to recover damages for ordinary- emotional distress any
employee occasionally experiences in the workplace. Plaintiff is entitled to recover oﬂy
that emotional distress, if any, that is proved fo have been caused by unlawful

" discrimination.

Bishop . State, TI Wr. App. 228,234, 839 P.2d 959 (1995)
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DEFENDANTS’ INSTRUCTION NO. 20
Damages for litigation-induced stress are not recoverable as emotional distress
damages. Anxiety is an unavoidable consequence of the litigation process, and the

plamﬁﬁ chose to pursue litigation cognizant of the emotional costs involved.

Cicogna v. Cherry Hill Board of Education, 143 N.Y. 391, 671 A.2d 1035 (1996)

School District v. Nilsen, 271 Or. 461, 534 P2d 1135 (1975)

" Buoyv. ERA Helicopters, Inc., 771 P2d 439 (Alaska 1989)

Torres v. Automobile Club, 41 Cal. App. 4 468, 43 Cal. Rptr. 2d 147 (1995)

Clarky. United States, 660 F. Supp. 1164 (W D. Wash. 1987), afd, 856 Fed.2d 1433 (9th Cir. 1988)
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DEFENDANTS® INSTRUCTION NO. 21
The plaintiff has a duty to use reasonable efforts to mitigate damages. To mitigate
means to avoid or reduce damages.
To establish a failure to mitigate, defendants have the burden of proving:

, (1) There were openings in comparéblc positions available for plaintiff
clsewhere after the defendant failed to transfer Fey to the GNS4 position -
at SCC;

93] -'ch plaintiff failed to use reasonable care and diligence in secking other
openings; and " |
(3) The amount by which damages would have been reduced if plaintiff had used
reasonable care and diligence in seeking other openings.
You should take into account the characteristics of the plaintiff and the job market
in evaluating the reasonableness o:t.‘ the plaintiff's efforts to mitigate damages.
If you find that the defendant has proved a]l' of the above,‘)"ou should reduce your

“award of damages for wage loss accordingly.

WPI 330.83 (5th ed) (modified)
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DEFENDANTS’ INSTRUCTION NO. 22

Washington law provides the foHowmg with regard to physical qualifications for
a commercial drivers Fcense: '

(1) If the medical examiner or physician finds any physical condition listed in
Title 49 CFR 391.41 (b)(1) through (13) that is likely to interfere with the daver's ability
to operate or control a motor vehiélc safely, it shall be the responsibility of the driver to
immediately forward a copy of the driver's medical examination to the Department of
Licensing, Responsibility Division, Medical Section, P.0. Box 9030, Olympia, WA
08507-9030. Upon receipt of th¢ medical examination, the departmént of licensing will
review and evaluate the driver's physical qualifications to operate the class of motor
vehicle the person intends to drive.

{2) The department of licensing shall send a notice of determination to the driver.
A department of licensing clearance .noﬁﬁcalion shall be sufficient canse for the medical
examiner to issue a medical examiner's certificate. 7

(3) A failure by the dniver to furmsh a copy of the medic;al examination to the
department of licensing as required above shall result in no clearasce action being taken

by the department of licensing.

WAC 446-65-020 (modified)
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DEFENDANTS’ INSTRUCTION NO. 23
An employer has the right to select the most qualified person for a position. A disabled

;ndividnal does not have a right to a promotion over a more qualified candidate.

MacSuga v. Spokane, 97 Wn.App. 435, 444, 983 P2d 1167 (1999),

review denied, 140 Wn .2d (2000)

42 US.C. § 12111(10)

Clarke v. Shorelme .S‘ch Dist. No. 412, 106 Wn.2d 102, 121, 720 P.2d 793 (1986)

Dean, 104 Wn.2d at 638, 708 P.2d 393(1985)

Kellogg v. Umon Pacific R R. Co., 233 F3d 1083, 1089 (8th Cir.2000)

Mason v. Frank, 32 F.3d 315, 319 (8th Cir.19%4)

(It must follow that an employer is not required to make accommodations that would subvert
other, more qualified applicants for the job.)
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1)

2)

3

DEFENDANTS” INSTRUCTION NO. 24
‘Washington law proﬁdw that
“Commercial driver's license” (CDL) means a license issued to an dividual under
chapter 46;20 RCW that bas been endorsed in accordance with the requirements of this
chapter to authorize the individual to drive a. class of commercial motor vehicle.
Comuercial motor vehicle” means a motor vehicle that:

(@) Has a gross vehicle weight rating of 11,794 kilograms or more (26,001
pounds or more) inclusive of a towed unit with a gross vehicle .wcight-
rating of more than 4,536 kilograms (10,000 pounds or more); or

(b)  Hasa gross vehicle weight rating of 11,794 kilograms or more (26,001
pounds or more); | |

“Gross vehicle weight rating” (GVWR) means the value specified by the manufacturer

as the maximum loaded weight of a single vehicle. The GVWR of a combination or
articulated vehicle, commonly referred to as the “gross combined weight rating” or
GCWR, is the GVWR of the power unit plus.the }GVWR of the towed mnit of units, If
the GVWR of any unit cannot be determined, the actual gros§ wéignt wi}l be used. If a
vehicle with a GVWR of less than 11,794 kilograms (26,001 pounds or less) has been
structurally _modiﬁcd to carry a heavier load, then the actual gross weight capacity of the

modified vebicle.

RCW 46.25.010 (3}, (6). (12)
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STATE OF WASHINGTON
SPOKANE COUNTY SUPERIOR COURT

MARK FEY,
Plaintiff, | | NO. 09-2-05589-5
vs. SPECIAL VERDICT FORM
STATE OF WASHINGTON, COMMUNITY
COLLEGES OF SPOKANE, -
Defendants,

WE, the Jury, make the following answers to the questions submitted by the Court:

{Answer “yes” or “no”)
Question No. 1: -Do you find that a commercial drivers’ license is a bona fide occupational
qualification for the Grounds ard Nurscry Specialist 4 position at Spokane
Commumty College?
Answer:

If your answer is “yes”, please go to the end of the verdict form and sign the verdict. ¥ your
answer is “no”, plea;e g0 to question No. 2.

Question No. 2: Do you find that plaintiff, .Mark Fey, 'has a disablity?
Answer:

If you answered “yes”, go to guestion No. 3. If you answered “no”, please go to the end of the
verdict form and sign the verdict.

Question No. 3: Did the Defendants State of Washington, Community Colleges of
Spokane fail to reasonably accommodate Mark Fey’s disability?

Answer:

Go to question No. 4.

Question No. 4: Did the Defendant State of Washington, Community Colleges of Spokane,
dlscnmmate agamst Plaintiff, Mark Fey, because of a disability?

Answer:

If your answer is “no” to both questions No. 3 and No. 4, please do to the end of the verdict form
and sign the verdict If you answered either question No. 3 or question No. 4 “yes”, then go to
question No. 5.
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Question No. 5: ‘Was the discrimination and/or failure to accommodate Mark Fey’s
disability a proximate cause of injury or damage to Plaintiff, Mark Fey?

Answer:

If your answer to question 5 is “no”, please go to the end of the verdict form and sign the verdict.
If your answer to question 5 is “yes”, go fo'question No. 6.

Question No. 6: What do you find to be Plaintiff’s amount of damages proximately cansed
by discrimmation? R '
Answer:
£ (Economic damages, if any)
3 ' ___{Emotional distress damages, if any).

Go to question No. 7.

Question No. 7: Do you find that plaintiff Mark Fey failed to mitigate his damages, if any. -
If so, please reduce the amount of damages based upon the amount Mr.
Fey could reasonably bave mitigated his damages? .

Total dazgages after reductiqn for mitigation: hY
Sign and return this verdict.
DATED thuis _ day of March, 2011.
Presiding Jurox
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STATE OF WASHINGTON
SPOKANE COUNTY SUPERIOR COURT

MARK FEY,
Plaintiff, 'NO. 09-2-05589-5
v, SPECIAL VERDICT FORM
STATE OF WASHINGTON, COMMUNITY |
COLLEGES OF SPOKANE,
Defendants.

WE, the Jury, make the following answers to the questions submitted by the Court:

{Answer “yes” or “no™)

Question No. 1: Do you find that a commercial drivers’ license is a bona fide occupational
qualification for the Grounds and Nursery Specialist 4 position at Spokane
Community College?
Answer:

If your answer is “yes”, please go to the end of the verdict form and sign the verdict. If your
answer is “no”, please go to question Ne. 2.

Question No. 2: Do you find that plaintiff, Mark Fey, has a disability?
Answer: V
If you answered “ves”, go to question No. 3. If you answered 0”, please go to the end of the

verdict form and sign the verdict.

Question No. 3: Did the Defendants State of Wasﬁington, Community Collegés of
. Spokane fail to reasonably accommodate Mark Fey’s disability?

Answer:

Go to question No. 4.

Question No. 4: Did the Defendant State of Washington, Community Colleges of Spokane,
_ discnminate against Plaintiff, Mark Fey, because of a disability?

Answer:

If your answer is “no” to both questions No. 3 and No. 4, please do to the end of the vexdict form
and sign the verdict. If you answered either question No. 3 or question No. 4 “yes”, then go to
question No. 5.
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SECTION 2

Court’s Instructions to the Jury



NO. 29912-1-11I

COURT OF APPEALS, DIVISION 111
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, COMMUNITY COLLEGES OF
SPOKANE,

Appellants/Respondents,
\A
MARK FEY,

Respondent/Appellant

APPENDIX C — COURT’S JURY INSTRUCTIONS
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COMMUNITY COLLEGES OF )
SPOKANE, ’ )
Defendants, )

COURT"S INSTRUCTIONS TO THE JURY
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INSTRUCTION NO.

It is your duty to decide the facts in this case based upon the evidence
presented to you during this trial. It also is your duty to accept the law as I
explain it to you, regardless of what you personally believe the law is or what
you personally think it should be. You must apply the law that I give you to the
facts that you decide have been proved, and in this way decide the case. By
applying the law to the facts, you will be able to decide this case.

The evidence that you are to consider during your deliberations consists
of the testimmony that vou have heard from witnesses, and the exhibits that 1
have admitted, during the trial. If evidence was not admitted or was stricken
from the record, then you are not to consider it in reaching your verdict.

Exhibits may have been marked by the court clerk and given a number,
but they do not go with you to the jury room during your deliberations unless
they have been admitted into evidence. The exhibits that have been admitted
will be available to you in the jury room.

In order to decide whether any party's claim has been proved, you must
consider all of the evidence that I have admitted that relates to that claim.
Each party is entitled to the benefit of all of the ewdence whether or not that
party introduced it.

You are the sole judges of the credibility of the witnesses. You are also
the sole judges of the value or weight to be given to the testimony of each
witness. In considering a witness's testimony, you may consider these things:
the opportunity of the witness to observe or know the things they testify about;
the ability of the witness to observe accurately; the quality of a witness's
memory while testifying; the manner of the witness while testifying; any
personal interest that the witness might have in the outcome or the issues; any
bias or prejudice that the witness may have shown; the reasonableness of the
witness's statements in the context of all of the other evidence; and any other
factors that affect your evaluatmn or behef of a witness or your evaluation of
h1s or her testimony.

One of my duties has been to rule on the admissibility of evidence. Do
not be concerned during your deliberations about the reasons for my rulings
on the evidence. I have ruled that any evidence is madmlss1ble or if [ have
asked you to disregard any evidence, then you must not discuss that evidence
during your deliberations er consider it in reaching your verdict.

The law does not permit me to comment on the evidence in any way. I
would be commenting on the evidence if | indicated my personal opinion about
the value of testimony or other evidence. Although I have not intentionally done
so, if it appears to you that I have indicated my personal opinion, either during -
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trial or in giving these instructions, you must disregard it entirely.

As to the comments of the lawyers during this trial, they are intended to
help you understand the evidence and apply the law. However, it is important
for you to remember that the lawyers' remarks, statements, and arguménts are
not evidence. You should disregard any remark, statement, or argument that is
not supported by the evidence or the law as I have explained it to you.

You may have heard objections made by the lawyers during trial. Each
party has the right to object to questions asked by another lawyer, and may
have a duty to do so. These objections should not influence you. Do not make
any assumptions or draw any conclusions based on a lawyer's objections.

As jurors, you have a duty to consult with one another and to deliberate
with the intention of reaching a verdict. Each of you must decide the case for
yourself, but only after an impartial consideration of all of the evidence with
your fellow jurors. Listen to one another carefully. In the course of your
deliberations, you should not hesitate to re-examine your own views and to
change your opinion based upon the evidence. You should not surrender vour
honest convictions about the value or significance of evidence solely because of
the opinions of your fellow jurors. Nor should you change your mind just for
the purpose of obtaining enough votes for a verdict.

As jurors, you are officers of this court. You must not let your emotions
overcome your rational thaught process. You must reach your decision based
on the facts proved to you and on the law given to you, not on sympathy, bias,
or personal preference. To assure that all parties receive a fair trial, you must
act impartially with an earnest desire to reach a proper verdict.

Finally, the order of these instructions has no significance as to their
relative importance. They are all equally important. In closing arguments, the
lawyers may properly discuss specific instructions, but you must not attach
any special significance to a particular instruction that they may discuss.
During your deliberations, you must consider the instructions as a whole.
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7

INSTRUCTION NO. =

This is a civil action brought by plaintiff Mark Féy against his employer,
Community Colleges of Spokane (“CCS”). Plaintiff claims that CCS failed to
accomnmodate his disability. He seeks an award of damages for this claim.

Defendant denies plaintiff's claim.
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INSTRUCTION NO. 7

The law treats all parties equally whether they are government entities or
individuals. This means that government entities and individuals are to be

treated in the same fair and unprejudiced manner.
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. I
INSTRUCTION NO. /
Any act or omission of an employee within the scope of authority is the

act or omission of the emiployer.
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INSTRUCTION NO. 5

The plaintiff claims that the defendant discriminated against him in one

or more of the following respects:

o By failing to engage in the mandatory interactive process
required for reasonable accommodation of his disability.

o By failing to consider plaintiff for the Grounds and Nursery 4
position when he was able to perform the essential functions
of the position.

¢ By failing to consider altering the Grounds and Nursery 4
conditions of employment to accommodate plaintiff’s

- disability.
The defendant denies these claims. The defendant further denies that

plaintiff was injured or sustained damage.
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INSTRUCTION NO. _(:’ﬁ.

The foregoing is merely a summary of the claims of the parties. You are
not to consider the summary as proof of the matters claimed unless admitted
by the opposing party; and you are to consider only those matters that are
admitted or are established by the evidence. These claims have been outlined

solely to aid you in ﬁnderstanding the issues.
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INSTRUCTION NO.

When it is said that a party has the burden of proof on any proposition,
or that any proposition must be proved by a preponderance of the evidence, or
the expression "if you find” is used, it means that you must be persuaded,
considering all the evidence in the case bearing on the question, that the
proposition on which that party has the burden of proof is more probébly true
than not true. '
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¢
INSTRUCTION NO. __ ¢

The evidence that has been presented to you may be either direct or
circumstantial. The term "direct evidence” refers to evidence that is given by a
witness who has directly perceived something at issue in this case. The term
"circumstantial evidence" refers to evidence from which, based on your
common sense and experience, you may reasonably infer something that is at
issue in this case. |

The law does not distinguish between direct and circumstantial evidence
in terms of their weight or value in finding the facts in this case. One is not

necessarily more or less valuable than the other.
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INSTRUCTION NO. |

A witness who has special training, education, or experience may be allowed
to express an opinion in addition to giving testimony as to facts.

You are not, however, required to accept his or her opinion. To determine the
-credibility and weight to be given to this type of evidence, you may consider,
among other things, the education, training, experience, knowledge, and ability
of the witness. You may also consider the reasons given for the opinion and the
sources of his or her information, as well as considering the factors already

given to vou for evaluating the testimony of any other witness.
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INSTRUCTION NO. -3

Discrimination in employment on the basis of disability is
prohibited. :

To establish his claim of :discrimination on the basis of failure to
accommodate his disability, plaintiff has the burden of proving each of

the following propositions:

(1) That he had a disability;

(2) That he either: gave notice of the disability to defendant; or no
notice was required to be given because defendant was aware of
the disability;

(3) That the disability had a substantially limiting effect on the
plaintiff’s ability to apply or be considered for a job;

{4} That he was able to ‘perform the essential functions of the job in
question with reasonable accommodation; and

(5) That defendant failed to reasonably accommodate plaintiff’s
disability.

If you find from your consideration of all of the evidence that each
of these propositions has been proved, then your verdict should be for -
the plaintiff on this claim. On the other hand, if any of these propositions

has not been proved, your verdict should be for the defendant.
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INSTRUCTION NO. i

Disability means the .presence of a sensory, mental, or physical
impairment that:

{1) Is medically cognizable or diagnosable; or

{2) Exists as a record or history;

A disability exists whether it is temporary or permanent, common or
uncommon, mitigated or unmitigated, or whether or not it limits the ability to
work generally or work at a particular job or whether or not it limits any other

activity.
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INSTRUCTION NO.

If a disability is not known to the employer, the employee must give the
employer notice of the disability. The employer then has an affirmative
obligation to engage in the interactive process. The employer has a duty to
inquire regarding the nature and extent of the disability, and the employee has
a duty to cooperate with the employer's efforts by explaining the employee's
disability and qualifications. The employer must then take positive ste'ps to

accommodate the employee's limitations.
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INSTRUéTION NO. /2
The term “essential function” is defined as a job duty that is
fundamental, basic, necessary, and indispensable to filling a pérticular
position, as opposed to a marginal duty divorced from the essence or
substance of the job. An employer is not required to
eliminate an essential .function of a job to accommodate a disabled

employee.

Essential functions are not qualification standards.
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INSTRUCTION NO.

Under Washington law, the employer must provide a reasonable
accommodation for an employee with a disability unless the employer
can show that the accommodation would impose an undue hardship on
the employer. The obligation to reasonably accommodate applies to all
aspects of emaployment, and an cmployer cannot deny an employment
opportunity to a qualified applicant or employee because of the need to
provide reasonable accommodation. '

There may be more than one reasonable accdmmodation ofa
diéability. A reasonable accommodation may include adjustments in job
duties, work schedules, scope of work, and changes in the job Sétting or
conditions of employment that enable the person to perform the essential

functions of the job.
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INSTRUCTION NO. _ ! =

An employer is not required to accommodate an employee's disability if it
would impose an undue hardship on the operation of the employer's business.
The defendant has the burden of proving that an accommodation would impose
an undue hardship on the defendant. '

The cost or difficulty of accommeodating an employee with a disability will
be considered to be an undue hardship on the conduct of the exﬁployer's
business only if it is unreasonably high in view of the size of the employer's
business, the value of the employeé’s work, whether the cost can be included in

planned remodeling or maintenance, and the requirements of contracts.
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INSTRUCTIONNO. _ /{

The plaintiff has a duty to ﬁse reasonable efforts to mitigate damages. To mitigate

means to avoid or reduce damages.

To establish a failure to mitigate, defendants have the burden of proving:

(1) There were openings in comparable positiqns available for’ piaintiff :
elsewhere after the defendant failed to promote Fey to the GNS4 position
at SCC;

(2) The plaintiff failed to use reasonable care and diligence in seeking other

openings; and

(3) The amount by which damages would have been reduced if plaintiff had used

reasonable care and diligence in seeking other openings.

You should take into account the characteristics of the plaintiff and the job market

in evaluating the reasopableness of the plaintiff's efforts to mitigate damages.

If you find that the defendant has proved all of the above, you should reduce your

award of damages for wage loss accordingly.

Page 589




.
INSTRUCTIONNO. '/

1t is the duty of the court to instruct you as to the measure of damages.
By instructing you on darﬁég_es, the court does not mean to suggest for which
party your verdict should be rendered.

If your verdict is for the plaintiff, you must determine the amount of
money which will reasonably and fairly compensate the plaintiff for such
damages as you find were caused by the acts of the defendants.

If you find for the plaintiff, you should consider the following elements:

(1) The reasonable value of lost past earnings and fringe benefits,
from the date of the wrongful conduct to the date of trial;

{2) The emotional harm to the plaintiff caused by the defendant's
wrongful conduct, including emotional distress, loss of enjoyment of life,
humiliation, personal indignity, embarrassment, fear, anxiety, and/or
anguish experienced and with reasonable probability to be experienced
by the plaintiff in the future.. ,

The burden of proving damages rests with the party claiming them, and
it is for you to determine, based upon the evidence, whether any particular
element has been proved by a preponderance of the evidence.

Your award must be based upon evidence and not upon speculation,
guess, or conjecture. The law has not furnished us with any fixed standards by
which to measure emotional distress, loss of enjoyment of life, humiliation,
personal indignity, embarrassment, fear, anxiety, and Jor anguish. With
reference to these matters, you must be governed by your own judgment, by

~ the evidence in the case, and by these instructions.
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fen
INSTRUCTION NO. ' )

In calculating damages for future wage loss you should determine the
present cash value of salary, pension, and other fringe benefits from today until
the time plaintiff may reasonably be expected to retire. '
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INSTRUCTION NO. . |9

When you begin to deliberate, your first duty is to select a presiding

juror. The presiding juror's responsibility is to see that you discuss the issues
in this case in an orderly and reasonable manner, that you discuss each issue
submitted for your decision fully and fairly, and that each one of you has a
chance to be heard on every quf:stion before you.

You will be given the exhibits admitted in evidence and these
instructions. You will also be given a 'special verdict form that consists of
several questions for you to answer. You must answer the questions in the
order in which they are Writfen, and according to the directions on the form. It
is important that you read all the questions before you begin answering, and
that you follow the directions cxactly; Your answer to some questions will
determine whether you are to answer all, some, or none of the remaining
questions.

During your deliberations, ybu may discuss any notes that you have taken
during the trial, if you wish. You have been allowed to take notes to assist you
in remembering clearly, not to substitute for your memory or the memories or
notes of other jurors. Do not assume, however, that your notes are more or less

 accurate than your memory. |

You will need to rely on your notes and memory as to the testimony
presented in this case. Testitmony will rarely, if ever, be repeated for you during
your deliberations. _

If, after carefully reviewing the evidenée and instructions, you feel a need to
ask the court a legal or procedural question that you have been unable to
answer, write the question out simply and cleariy. For this purpose, use the
form provided in the jury room. In your question, do not state how the jury has
voted, or in any other way indicate how your deliberations are proceeding. The
presiding juror should sign and date the question and give it to the bailiff. I will

confer with the lawyers to determine what response, if any, can be given.
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In order to answer any question on the special verdict form, ten jurors must
agree upon the answer. It is not necessary that the jurors who agree>on the
~answer be the same jurors who agreed on the answer to any other question, so
~ long as ten jurors agree to each answer. '

When you have finished answering the questions according to the directions
on the special verdict form, the presiding juror will sign the verdict form. The
presiding juror must sign the verdict whether or not the presiding juror agrees

~with the verdict. The presiding juror will then tell the bailiff that you have
reached a verdict. The bailiff will bring you back into court where your verdict

will be announced.
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FILED

MARE 9 201

THOMAS AFALLG
BPOKANE VIST
COUNTY CLRyc

SUPERIOR COURT, STATE OF WASHINGTON, SPOKANE COUNTY

MARK FEY,
No. 09-2-05589-5
Plaintiff,.

VS.
STATE OF WASHINGTON, SPECIAL VERDICT FORM
COMMUNITY COLLEGES OF :
SPOKANE, HNio oUMMARY

NG JUDGMENT /. f
Defendants. NUW 464030

We, the jury, answer the questions submitted by the Court as

follows:

Question No. 1:

Question No. 2:

Did plaintiff, Mark Fey, have a disability?

Answer: Yes X
No

Was defendant aware that plaintiff, Mark Fey,
had a disability? .

Answer: Yes . X
No

If your answer to both Question No. 1 and 2 is “yes’, answer Question
Nos. 3 and 4. If your answer to either Question No. | or 2 is “no”, sign

the verdict form.
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Question No. 3: Did defendant engage in an interactive
’ process to find a reasonable accommodation
which would fit with plaintiff’s disability?

Answer: Yes

No p 4

Question No. 4: Did defendant reasonably accommodate
' plaintiff’s disability?

Answer: Yes

No ¥

If your answer to either Question No. 3 or 4 is “no”, answer Question No.
5. If your answer to both Question No. 3 and 4 is “yes”, sign the verdict
form.

Question No. 5: What is the amount of plaintiff’s damages?

Answer:

Lost Wages $ 1,549 D

$ —
residing Juror

I hey L'Pﬂjwe, ‘33

Emotional Distress

Date: 3-728 — 2011
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NO. 29912-1-111

COURT OF APPEALS, DIVISION I1I
OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, COMMUNITY COLLEGES OF
SPOKANE,

Appellants/Respondents,
V.
MARK FEY,

Respondent/Appellant
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Washington Practice Series TM
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Washington Pattern Jury Instructions--Civil
Washington Supreme Court Committee On Jury Instructions

Part XV1. Employment
Chapter 330. Employment Discrimination

WPI 330.33 Disability Discrimination—Reasonable Accommodation—Burden of Proof

Discrimination in employment on the basis of disability is prohibited. One form of unlawful
discrimination is a failure to reasonably accommodate an employee's disability.

To establish [his] [her] claim of discrimination on the basis of failure to reasonably accommodate
a disability, has the burden of proving each of the foilowing propositions:

(1) That [he] [she] had an impairment that is medically recognizabie or diagnosable or exists as a
record or history; and ‘

(2) That either

(a) the employee gave the employer notice of the impairment; or

(b) no notice was required to be given because the employer knew about the employee’s
impairment; and '

(3) That either:

(a) the impairment [has] [had] a substantially limiting effect on

(i) [his] [her] ability to [perform his or her job] [apply for a job] [be considered for a job]; or

(ii) [his] [her] ability to access [equal benefits] [privileges] [terms] [or] [conditions] of
employment; or

(b) the plaintiff has provided medical documentation to the employer establishing a reasonable -
likelihood that working without an accommodation would aggravate the impairment to the extent it
would create a substantially limiting effect;

and

(4) That [he] [she] would have been able to perform the essential functions of the job in question
with reasonable accommodation; and

(5) That the employer failed to reasonably accommodate the impairment.

In determining whether an impairment has a substantially limiting effect, a limitation is not
substantial if it has only a trivial effect.

If you find from your consideration of all of the evvdence that each of these propositions has been
proved, then your verdict should be for the plaintiff [on this claim]. On the other hand, if any of these
propositions has not been proved, your verdict should be for the employer [on this claim].

NOTE ON USE

Use this instruction with WPI 330.31, Disability Discrimination—Definition of Disability—Disparate
Treatment Cases. This instruction is designed to be used together with WPI 330.34 (Disability
Discrimination—Reasonable Accommodation—Definition) and WPI 330.37 (Essential Function—
Definition) or, alternatively, WPI 330.36 (Disability Discrimination—Undue Hardship).

When the plaintiff also makes a claim of disparate treatment based on disability, also use this
instruction, rather than WPI 330.01, Employment Discrimination— Dlsparate Treatment—Burden of
Proof.

An essential functions instruction may be appropriate depending on the facts and circumstances of
the particular case. When there is a disagreement as to the essential functions of the position, use
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WPI 330.37, Essential Function—Definition.
This instruction may need to be modified for cases involving medical necessity. See discussion in

the Comment below.

COMMENT

In 2007, the Legislature adopted new definitions of disability and impairment in an
accommoeodation analysis. RCW 49.60.040(7). See discussion in the Comment to WPI 330.01,
Employment Discrimination—Disparate Treatment—Burden of Proof. The instruction was rewritten in
2010 to use the new statutory language.

For purposes of an accommodation analysis, "a limitation is not substantial if it has only a triviai.
effect.” RCW 49.60.040(7)(e).

When duty to accommodate arises. Pursuant to RCW 49.60.040(7)(d), the duty to
accommodate arises in two general circumstances: (1) when the impairment has a substantially
limiting effect on the employee's ability to perform the duties of the position or affect other aspects of
his/her employment opportunities; (2) when there is medical evidence that failure to accommodate a
known impairment will aggravate the impairment, limiting the employee's ability to perform the job or
affect other aspects of his/her employment opportunities.

In impairment cases, the Legislature clarified that the impairment must have a substantially
limiting effect upon the individual's ability to perform his or her job, the individual's ability to apply for
or be considered for a position, or the individual's access to equal benefits, privileges, or terms or
conditions of employment, RCW 49.60.040(7)(d)(i). In the aggravation of impairment cases, the
employee must notify the employer of the impairment, and provide medical documentation that
establishes a reasonable likelihood that by engaging in the employee's job function without an
accommodation “would aggravate the impairment to the extent, that it would create a substantially
limiting effect.” RCW 49.60.040(7)(d)(ii). :

The duty of reasonable accommodation does not arise until the employer is “aware of
respondent's disability and physical limitations.” Goodman v. Boeing Co., 127 Wn.2d 401, 408, 899
P.2d 1265 (1995), quoting Holland v. Boeing Co., 90 Wn.2d 384, 391, 583 P.2d 621 (1978). If the
disabilty is not otherwise known to the employer, the employee must give the employer notice of the
disability; the employer then must take ™positive steps’ to accommodate the employee's limitions.”
Goodman v. Boeing Co., 127 Wn.2d at 408. Once notice is given, the employer has a duty to inquire
regarding the nature and extent of the disability, while the employee has a duty to cooperate with the
employer's efforts by explaining the employee's disability and qualifications. 127 Wn.2d at 408-09;
Hume v. American Disposal Co., 124 Wn.2d 656, 880 P.2d 988 (1994).

If there is a factual question whether the parties cooperated in the reasonable accommodation
process, Washington law is unclear how non-cooperation impacts the burden of proof. It may be
appropriate to instruct the jury as follows: “You may consider whether a party cooperated in this
process in good faith in evaluating the merit of that party's claim that a reasonable accommodation
did or did not exist.” This latter sentence is taken from a pattern jury instruction from the federal
Third Circuit. See Third Circuit Model Civil Jury Instruction 9.1.3, Elements of an ADA Claim—
Reasonable Accommodation (caveat: other aspects of the Third Circuit's instruction are based on
federal law that may not be compatible with Washington law).

[Current as of October 2010.]

Westlaw. © 2011 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
6A WAPRAC WPI 330.33

END OF DOCUMENT

(c) 2011 Thomson Reuters. No Claim to Orig. US Gov. Works
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Washington Pattern Jury Instructions--Civil
Washington Supreme Court Committee On Jury Instructions

Part XVI. Employment
Chapter 330. Employment Discrimination

WPI 330.34 Disability Discrimination—Reasonable Accommodation—Definition

Once an employer is on notice of an impairment, the employer has a duty to inquire abodt the
“nature and extent of the impairment. The [employee] [applicant] has a duty to cooperate with [his]
[her] employer to explain the nature and extent of the [employee's] [applicant's] impairment and

resulting limitations as well as [his] [her] qualifications.

An employer must provide a reasonable accommodation for [a qualified applicant] [an emp!oyee]
with a disability unless the employer can show that the accommodation would impose an undue
hardship on the employer. The obligation to reasonably accommodate applies to all aspects of
employment, and an employer cannot deny an employment opportunity to a qualified applicant or
employee because of the need to provide reasonable accommodation.

[There may be more than one reasonable accommodation of a disability.]

A reasonable accommodation may include adjustments in the manner in which essential functions
are carried out, work schedules, scope of work, and changes in the job setting or conditions of
employment that enable the person to perform the essential functions of the job.

NOTE ON USE ‘ '

Select the bracketed designation in the second sentence as appropriate to the facts of the case.

The bracketed sentence is to be used in an appropriate case when there is a disagreement as to
which of several accommodations might be considered reasonable.

The list of accommodations in the instruction's final paragraph is not exclusive.

Use this-instruction together with WPI 330.33 (Disability Discrimination—Reasonable
Accommodation—Burden of Proof), and in appropriate cases with WPI 330.36 (Disability
Discrimination—Undue Hardship) and WPI 330.37 (Essential Function—Definition).

COMMENT

The instruction was revised in 2010. The primary change was to add the instruction's first
paragraph on the interactive process created by the employer's and employee's duties in exploring
reasonable accommodations. See the Comment to WPI 330.33, Disability Discrimination—Reasonable
Accommodation—Burden of Proof (also addressing other issues related to this instruction).

With regard to the bracketed sentence, see Doe v. Boeing Co., 121 Wn.2d 8, 846 P.2d 531
.« [1993), in which the court stated that “the Act does not require the employer to offer the precise
accommodation which [the plaintiff] requests.” 121 Wn.2d at 20. ,

If an employee becomes disabled and cannot be accommodated in his or her position, the
employer must take affirmative steps to help the employee identify and apply for any vacant position
for which the employee is qualified. Davis v. Microsoft Corp., 149 Wn.2d 521, 536-37, 70 P.3d 126
(2003); Clarke v. Shoreline School Dist. No. 412, 106 Wn.2d 102, 120, 720 P.2d 793 (1986): Dean v,
Municipality of Metropolitan Seattle-Metro, 104 Wn.2d 627, 636, 708 P.2d 393 (1985); see also
Havlina v. Washington State Dept. of Transp., 142 Wn.App. 510, 178 P.3d 354 (2007) (the individual
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state agency is the employer, not the State of Washington). “The employee's reciprocal duties
include informing the employer of his qualifications, ‘applying for ali jobs which might fit his abilities,’
and ‘accepting reasonably compensatory work he could perform.”” Davis v. Microsoft Corp., 149

Wn.2d at 537 (quoting Dean).
A requested accommodation to transfer to a different supervisor is considered unreasonable as a

matter of law. See Snyder v. Medical Service Corp. of Eastern Washington, 145 Wn.2d 233, 35 P.3d
1158 (2000); see also RCW 49.60.040(7)(d), and the Comment to WPI 330.33, Disability

Discrimination—Reasonable Accommodation—Burden of Proof.
For an additional discussion of reasonable accommodation issues, see Pulcino v. Federal Express

Corp., 141 Wn.2d 629, 9 P.3d 787 (2000); Hill v. BCTI Income Fund-I, 144 Wn.2d 172, 23 P.3d 440

(2001). '
[Current as of October 2010.]

Westlaw. © 2011 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
6A WAPRAC WPI 330.34

END OF DOCUMENT

(c) 2011 Thomson Reuters. No Claim te Orig. US Gov. Works
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Washington Practice Series TM
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Washington Pattern Jury Instructions--Civil
Washington Supreme Court Committee On Jury Instructions

Part XVI. Employment
Chapter 330. Employment Discrimination

WPI 330.35 Disability Discrimination—Reasonable Accommodation—Employer Notice and
Employee's Duty to Cooperate

(WITHDRAWN)
COMMENT

The instruction was withdrawn in 2010. This topic is now covered in other instructions in this
chapter.
[Current as of October 2010.]
Westlaw. © 2011 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
6A WAPRAC WPI 330.35

END OF DOCUMENT

(c) 2011 Thomson Reuters. No Claim to .Orig. US Gov. Works
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Washington Pattern Jury Instructions--Civil
Washington Supreme Court Committee On Jury Instructions

Part XVI. Employment
Chapter 330. Employment Discrimination

WPI 330.36 Disability Discrimination—Undue Hardship

An employer is not required to accommodate an employee’s disability if it would impose an undue
hardship on the operation of the employer's business. has the burden of proving that an

accommodation would impose an undue hardship on
An accommodation is an undue hardship if the cost or dlfﬁculty is unreasonable considering:
(1) The size of and the resources available to the employer;
(2) Whether the cost can be included in planned remodellng or maintenance; and
(3) The requirements of contracts.
NOTE ON USE

Under certain circumstances, non-cost factors also may support an undue hardship instruction.

This instruction should be modified as necessary under such circumstances.
Use this instruction with WPI 330.34, Disability Discrimination—Reasonable Accommodation—

Definition.

COMMENT

Employer's burden. This instruction is based on WAC 162-22-075, which provides as follows:

An employer, employment agency, labor union, or other person must provide reasonable
accommeodation unless it can prove that the accommodation would impose an undue hardship.
An accommodation will be considered an undue hardship if the cost or difficulty is
unreasonable in view of:

(1) The size of and the resources available to the employer;

(2) Whether the cost can be included in planned remodeling or maintenance; and

(3) The requirements of other laws and contracts, and other appropriate considerations.

If the restrictions of “other laws” are a part of the employer's argument about undue hardship, the
jury should be specifically instructed as to the requirements of the other laws at issue. The instruction
likewise will need to be modified to address any “other appropriate considerations” that might apply
to a given case.

Failure to give this instruction may be error if there is an issue of reasonableness of
accommodation or undue hardship. Erwin v. Roundup Corp., 110 Wn.App. 308, 40 P.3d 675 (2002).
Erwin implicitly approved the former version of this instruction.

Jurors may be confused if the court fails to inform them that the defendant must prove that a
proposed accommodation would be an undue hardship. See Easley v. Sea-Land Service, Inc., 99
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Wn.App. 459, 471-72, 994 P.2d 271 (2000). See Griffith v. Boise Cascade, Inc., 111 Wn.App 436,
442-43, 45 P.3d 589 (2002) (an accommodation may be an undue burden on the defendant and
therefore unreasonable). See also Wheeler v. Catholic Archdiocese of Seattle, 65 Wn.App. 552, 829
P.2d 196 (1992), reversed on other grounds, 124 Wn.2d 634, 880 P.2d 29 (1994).

[Current as of October 2010.]

Westlaw. © 2011 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
6A WAPRAC WPI 330.36

END OF DOCUMENT

(c) 2011 Thomson Reuters. No Claim to Orig. US Gov. Works
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Washington Pattern Jury Instructions--Civil
Washington Supreme Court Committee On Jury Instructions

Part XVI. Employment
Chapter 330. Employment Discrimination

WPI 330.81 Damages—Employment Discrimination—Economic and Non-Economic

It is the duty of the court to instruct you as to the measure of damages. By instructing you on
damages, the court does not mean to suggest for which party your verdict should be rendered.

If your verdict is for the plaintiff, , Yyou must determine the amount of money that will
reasonably and fairly compensate the plaintiff for such damages as you find were proximately caused
by the acts of the defendant[s], . .

If you find for the plaintiff, [your verdict shall include the following undisputed items:

(here insert undisputed items and amounts)

In addition] you should consider the following elements: »

(1) [The reasonable value of lost past earnings and fringe benefits, from the date of the wrongful
conduct to the date of trial;]

(2) [The reasonable value of lost future earnings and fringe benefits; ]

(3) [The physical harm to the plaintiff;] [and]

(4) [The emotional harm to the plaintiff caused by the [defendant's] [defendants'] wrongful
conduct, including [emotional distress] [loss of enjoyment of life] [humiliation] [pain and suffering]
[personal indignity, embarrassment, fear, anxiety, and/or anguish] experienced and with reasonable
probability to be experienced by the plaintiff in the future.]

The burden of proving damages rests with the party claiming them, and it is for you to determine,
based upon the evidence, whether any particular element has been proved by a preponderance of the
evidence.

Any award of damages must be based upon evidence and not upon speculation, guess, or
conjecture. The law has not furnished us with any fixed standards by which to measure [emotional
distress] [loss of enjoyment of life] [humiliation] [pain and suffering] [personal indignity,
embarrassment, fear, anxiety, and/or anguish]. With reference to these matters, you must be
governed by your own judgment, by the evidence in the case, and by these instructions.

NOTE ON USE

Use the first bracketed phrase when there are undisputed items of damages.

Use the bracketed paragraphs regarding elements of compensatory damages for which there is an
evidentiary basis in the case. Do not use the numbers in the instruction; they are set out for
discussion purposes. The numbered paragraphs include the most common elements of damages in
employment discrimination cases. For guidance as to other damage issues, see WPI 30.05, Measure
of Damages—Elements of Noneconomic Damages—Disability and Disfigurement, through WPI
30.09.02, Measure of Economic Damages—Elements of Future Damages—Domestic
Services/Nonmedical Expenses.

If there is a claim for wage loss, use the instruction with WPI 331.83, Damages—Mitigation—Wage
Loss. If there is an issue regarding the amount of damages for emotional distress attributable to the
defendant, it may also be appropriate to give a version of WPI 30.17 (Aggravation of Pre-Existing
Condition) or WPI 30.18 (Previous Infirm Condition), and/or WPI 33.02 (Avoidable Consequences—
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Failure to Secure Treatment).

When there is a claim for future lost wages, using paragraph (2), use this instruction with WPI
330.82, bamages—Discrimination—Future Lost Earnings (Front Pay). Practitioners should note that
there are offsets against economic damages, including earned income and failure to mitigate. See
WPI 330.83 (Damages—Mitigation—Wage Loss), and/or WPI 33.03 (Avoidable Consequences—
Property or Business), or WPI 303.06 (Contract—Mitigation of Damages) for instructions on
mitigation.

For a definition of proximate cause, use WPI 15.01, Proximate Cause Definition, or WPI
15.01.01, Proximate Cause—Definition—Alternative.

COMMENT

This instruction is based upon RCW Chapter 49.60, WPI 30.01.01, and numerous cases more
specifically analyzing damage issues.

As in a typical personal injury case, the burden of proving damages rests with the plaintiff. In
employment discrimination cases, plaintiffs are entitled to recover for personal injuries for emotional
distress, humiliation, and pain and suffering. See Ellingson v. Spokane Mortg. Co., 19 Wn.App. 48,
573 P.2d 389 (1978); Dean v. Municipality of Metropolitan Seattle-Metro, 104 Wn.2d 627, 708 P.2d
393 (1985). Cf. Cagle v. Burns and Roe, Inc., 106 Wn.2d 911, 726 P.2d 434 (1986) (wrongful
termination). Plaintiffs must also prove economic damages.

A plaintiff may recover damages for emotional distress so long as he or she presents evidence

- sufficient to support a damages award. Bunch v. King County Dep't of Youth Servs., 155 Wn.2d 165,
116 P.3d 381 (2005). Plaintiff must produce “evidence of anguish and distress.” 155 Wn.2d at 181.
The plaintiff need only produce “sufficient evidence to convince an ‘unprejudiced, thinking mind’ of his
anguish.” 155 Wn.2d at 181. Such evidence can be provided by the plaintiff's own testimony;
evidence from a health care professional is not required to prove emotional distress. 155 Wn.2d at
181. Corroboration is helpful, but the jury is the ultimate decision maker. 155 Wh.2d at 181.

In some cases a plaintiff may recover damages for injuries sustained outside the limitations
period. Adopting the reasoning in National R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 122 S. Ct.
2061, 153 L. Ed. 2d 106 (2002), the court in Antonius v. King County held that in a hostile work
claim, an employer may be liable for acts of harassment which occurred outside the three-year
statute of limitations so long as one or more acts of harassment occurred within the limitations
period. Antonius v. King County, 153 Wn.2d 256, 103 P.3d 729 (2005). It is the court's responsibility
to determine whether acts “are part of the same actionable hostile work environment.” 153 Wn.2d at
271.

Under RCW Chapter 49.60, damages might be taxable income to the plaintiff. A plaintiff may
recover an offset for the federal income tax consequences of a damages award under RCW 49.60.030
(2). Blaney v. International Association of Machinists And Aerospace Workers, Dist. No. 160, 151
Wn.2d 203, 87 P.3d 757 {2004) (the offset is recoverable under RCW 49.60.030(2)'s “other
appropriate remedy” language rather than as actual damages).

Disability benefits are not offset against wage loss if the disability benefits are a fringe benefit.
Xieng v. Peoples Nat. Bank of Washington, 120 Wn.2d 512, 844 P.2d 389 (1993). Disability benefits
may be an offset against past and future wage loss when used as an indemnification by the employer
against future fiability. 120 Wn.2d at 525-26. Xieng discusses how to analyze when disability may be
considered indemnification. Unemployment compensation benefits are not an offset against an award
of damages for economic loss, because they come from a collateral source. Hayes v. Trulock, 51
Wn.App. 795, 803-804, 755 P.2d 830 (1988); Johnson v. Weverhaeuser Co.,134 Wn.2d 795, 799-
800, 953 P.2d 800 (1998); see also Wheeler v. Catholic Archdiocese of Seattle, 65 Wn.App. 552,
568-69, 829 P.2d 196 (1992) (dictum), reversed on other grounds, 124 Wn.2d 634, 880 P.2d 29

" {1994). _

An employer's immunity under RCW Title 51, the workers compensation statutes, does not
preclude a claim for damages under RCW Chapter 49.60 for physical injuries and emotional harm.
Goodman v. Boeing Co., 127 Wn.2d 401, 899 P.2d 1265 (1995). It is important to note that there will
often be offsets of or subrogation to workers compensation benefits. See Goodman v. Boeing Co.,
supra; Wheeler v. Catholic Archdiocese of Seattle, 124 Wn.2d 634, 880 P.2d 29 (1994); and Reese v.
Sears Roebuck & Co., 107 Wn.2d 563, 731 P.2d 497 (1987), overruled on other grounds in Phillips v.
City of Seattle, 111 Wn.2d 903, 766 P.2d 1099 (1989).

An employee who successfully proves a violation of RCW 49.60.180(3) has a claim for damages
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under this statute. The employee is not required to prove a separate claim that he or she was
discharged or constructively discharged in order to seek damages for front and back pay. Martini v.
Boeing Co., 137 Wn.2d 357, 363-64, 367-69, 370-72, 971 P.2d 45 (1999); RCW 49.60.030(2).
[Current as of October 2010.] '

Westlaw. © 2011 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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_ Washington Pattern Jury Instructions--Civil
Washington Supreme Court Committee On Jury Instructions

Part II. Negligence—Risk—Misconduct—Proximate Cause
Chapter 15. Proximate Cause

WPI 15.01 Proximate Cause—Definition

The term “proximate cause” means a cause which in a direct sequence [unbroken by any
superseding cause,] produces the [injury] [event] complained of and without which such [injury]
[event] would not have happened. '

[There may be more than one proximate cause of an [injury] [event].]

NOTE ON USE

This instruction is the standard definition of proximate cause. For alternative wording, see WPI
15.01.01, Proximate Cause—Definition—Alternative.

When the substantial factor test of proximate causation applies, use WPI 15.02, Proximate
Cause—Substantial Factor Test, instead of WPI 15.01 or WPI 15.01.01.

Use bracketed material as applicable. Use the bracketed phrase.about a superseding cause when
it is supported by the evidence. If this bracketed phrase is used, then WPI 15.05, Negligence—
Superseding Cause, must also be used.

The last sentence in brackets should be given only when there is evidence of a concurring cause.
If the last sentence is used, it may also be necessary to give WPI 15.04, Negligence of Defendant
Concurring with Other Causes.

COMMENT

Elements of proximate cause. Proximate cause under Washington law recognizes two
elements: cause in fact and legal causation. See Christen v, Lee, 113 Wn.2d 479, 507, 780 P.2d 1307
(1989); Hartley v. State, 103 Wn.2d 768, 698 P.2d 77 (1985), and cases. cited therein. Cause in fact
refers to the “but for” consequences of an act — the physical connection between an act and an
injury. WPI 15.01 describes proximate cause in this factual sense. Hartley v. State, 103 Wn.2d at
778. The question of proximate cause in this context is ordinarily for the jury unless the facts are
undisputed and do not admit reasonable differences of opinion, in which case cause in fact is a
question of law for the court. Baughn v. Honda Motor Co., Ltd., 107 Wn.2d 127, 142, 727 P.2d 655
(1986); Estate of Bordon ex rel. Anderson v. State, Dept. of Corrections, 122 Wn.App. 227, 95 P.3d
764 (2004) (estate could not show that, but for negligent supervision, parolee would have been in jail
and unable to kill plaintiff decedent); Estate of Jones v. State, 107 Wn.App. 510, 15 P.3d 180 (2000)
(jury question whether had juvenile offender's score been non-negligently calculated, he would have
been in prison and unable to murder plaintiff decedent).

Legal causation involves a determination of whether liability should attach as a matter of law
given the existence of cause in fact. It is a much more fluid concept, grounded in policy
determinations as to how far the consequences of a defendant's acts should extend. Colbert v.
Moomba Sports, Inc., 163 Wn.2d 43, 176 P.3d 497 (2008); Schooley v. Pinch's Deli Market, Inc., 134
Wn.2d 468, 951 P.2d 749 (1998). The focus is on “whether, as a matter of policy, the connection
between the ultimate result and the act of the defendant is too remote or insubstantial to impdse
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liability.” Schooley v. Pinch's Deli Market, Inc., 134 Wn.2d at 478-79. This inquiry depends on
“mixed considerations of logic, common sense, justice, policy, and precedent.” See Hartley v. State,
103 Wn.2d at 779; Tyner v. State Dept. of Social and Health Services, Child Protective Services, 141
Wn.2d 68, 82, 1 P.3d 1148 (2000). The existence of a duty does not necessarily imply legal
causation. Although duty and legal causation are intertwined issues (see Taggart v. State, 118 Wn.2d
195, 226, 822 P.2d 243, 258 (1992)), “[l]legal causation is, among other things, a concept that
permits a court for sound policy reasons to limit liability where duty and foreseeability concepts alone
indicate liability can arise. Thus, legal causation should not be assumed to exist every time a duty of
care has been established.” Schooley v. Pinch's Deli Market, Inc., 134 Wn.2d at 479-80.

There have been many attempts to define “proximate cause.” In Washington it has been defined
both as a cause which is "natural and proximate,” Lewis v. Scott, 54 Wn.2d 851, 341 P.2d 488
{(1959), and as a cause which in a “"natural and continuous sequence” produces the event, Cook v.
Seidenverg, 36 Wn.2d 256, 217 P.2d 799 (1950). Some jurisdictions, in an effort to simplify the
concept of proximate cause for jurors, have substituted the term “legal cause.” See, e.g.,
Connecticut's civil jury instruction 3.1-1 and Restatement (Second) of Torts § 9 (1965). However, the
“direct sequence” and “but for” definition adopted in this instruction is firmly entrenched in
Washington law. See Alger v. City of Mukilteo, 107 Wn.2d 541, 730 P.2d 1333 (1987) (“direct
sequence”); Tyner v. State Dept. of Social and Health Services, Child Protective Services, 141 Wn.2d
at 82 (“but for”).

Superseding cause. The pattern instruction includes the bracketed phrase “unbroken by any
superseding cause.” Prior to 2009, this phrase was worded as “unbroken by any new independent
cause.” The committee rewrote this phrase so that the instruction better integrates with the wording
of WPI 15.05. No change in meaning is intended — the phrase “unbroken by any new independent
cause” is an expression of the doctrine of superseding cause. See Humes v. Fritz Companies, Inc.,
125 Wn.App. 477, 499, 105 P.3d 1000 (2005). The bracketed phrase should be used only when there
is evidence of the doctrine's applicability. See Humes v. Fritz Companies, Inc., 125 Wn.App. at 499

n.s.

Negligence concurring with other causes. An instruction combining parts of WPI 15.01 and
15.04, Negligence of Defendant Concurring with Other Causes, was approved in Stevens v. Gordon,
118 Wn.App. 43, 74 P.3d 653 (2003) (WPI 15.04 was previously numbered as WPI 12.04).

Substantial factor test. Section 431 of the Restatement (Second) of Torts sets forth the
substantial factor test of proximate cause, under which a defendant's conduct is a proximate cause of
harm to another if that conduct is a substantial factor in bringing about the harm. In Blasick v. City of
Yakima, 45 Wn.2d 309, 274 P.2d 122 (1954), the Supreme Court rejected this approach in favor of
the “but for” definition contained in WPI 15.01 for general negligence actions. Courts continue to
reject the substantial factor test except in limited circumstances. Fabrigue v. Choice Hotels Intern.,
Inc., 144 Wn.App. 675, 183 P.3d 1118 (2008) (salmonella exposure); Gausvik v. Abbey, 126 Wn.App.
868, 107 P.3d 98 (2005) (negligent investigation of child abuse). For a more detailed discussion of
the substantial factor test and the types of cases to which it applies, see WPI 15.02, Proximate
Cause—Substantial Factor Test.

Multiple proximate causes. Using WPI 15.01 without the [ast paragraph is error if there is
evidence of more than one proximate cause. Jonson v. Chicago, M., St. P. and P. R. Co., 24 Wn.App.
377,601 P.2d 951 (1979).

An instruction setting forth the legal effect of multiple proximate causes is necessary when both
sides raise complex theories of multiple causation. Goucher v, J.R. Simplot Co., 104 Wn.2d 662, 709
P.2d 774 (1985); Brashear v. Puget Sound Power & Light Co., Inc., 100 Wn.2d 204, 667 P.2d 78
(1983). Failure to give WPI 15.04, Negligence of Defendant Concurring with Other Causes, may be
reversible error even though WPI 15.01 is given including the bracketed last paragraph. WPI 15.01
does not inform the jury that the act of another person does not excuse the defendant's negligence
unless the other person's negligence was the sole proximate cause of the plaintiff's injuries. Brashear
v. Puget Sound Power and Light Co., Inc., supra (failure to give WPI 15.04 was reversible error);
Jones v. Robert E. Bayley Const. Co., Inc., 36 Wn.App. 357, 674 P.2d 679 (1984) (failure to give WPI
15.04 was error, but harmless given the jury's special verdict findings), overruled on other grounds in
Brown v. Prime Const. Co., Inc., 102 Wn.2d 235, 684 P.2d 73 (1984). In Torno v. Hayek, 133
Wn.App. 244, 135 P.3d 536 (2006), it was not error to refuse WPI 15.04 where both defendants
admitted liability (successive car accidents) but disagreed on which defendant caused particular

medical expenses. .
Foreseeability. It is error to add to WPI 15.01 the words “even if such injury is unusual or
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unexpected.” Blodgett v. Olympic Sav. and Loan Assoc'n, 32 Wn.App. 116, 646 P.2d 139 (1982).
It is improper to inject the issues of foreseeability into the definition of proximate cause. State v.
Giedd, 43 Wn.App. 787, 719 P.2d 946 (1986); Blodgett v. Olympic Sav. and Loan Association, supra.

Whether to supplement the pattern instructions on proximate cause. The preferred
practice is to use the proximate cause language from the applicable pattern instruction or
instructions. See Stevens v. Gordon, 118 Wn.App. at 53; Humes v. Fritz Companies, Inc., 125
Wn.App. at 498. Washington case law has occasionally approved instructions that supplement WPI
15.01 with more specific language as to what does, or does not, constitute proximate cause. See,
e.g., Vanderhoff v. Fitzgeraild, 72 Wn.2d 103, 107-08, 431 P.2d 969 (1967); Young v. Group Health
Co-op. of Puget Sound, 85 Wn.2d 332, 340, 534 P.2d 1349 (1975); Richards v. Overlake Hosp.
Medical Center, 59 Wn.App. 266, 277-78, 796 P.2d 737 (1990); Safeway, Inc. v. Martin, 76 Wn.App.
329, 885 P.2d 842 (1994). .

Practitioners should use care in deciding whether to expand upon the standards in the pattern
instructions. Such modifications are not always necessary, and they need to be written neutrally so as -
to avoid unduly emphasizing one party's theory of the case. See Ford v. Chaplin, 61 Wn.App. 896,
899-901, 812 P.2d 532 (1991). '
[Current as of June 2009.]
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