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A. IDENTITY OF RESPONDENT

The State of Washington was the Plaintiff in the Superior Court, and
is Respondent herein. The State is represented by the Grant County

Prosecutor’s Office.

B. RELIEF SOUGHT

The State is asking this Court to affirm the decisions of the Superior

Court and uphold the conviction of the Appellant.

C. STATEMENT OF FACTS

Officer Kao Vang of the Moses Lake Police Department was on duty
on February 22™, 2011. At approximately 6:40 p.m. he was dispatched to a
theft of a bicycle at Taco Bell on North Stratford. RP 15. Officer Vang
responded to Valley drive approaching Central. He observed a car, a bicycle
matching the description of the one stolen and a group of individuals, four
subjects were by the vehicle and the bike, two subjects were fighting and one

subject was standing on the sidewalk. RP 16.



The Appellant was identified as one of the individuals. RP18. Officer
Vang ordered everyone to get on the ground. Four of the individuals
complied, the Appellant did not. RP 19. Officer Vang ordered the Appellant
repeatedly to get on the ground. Instead the Appellant turned in one fluid
motion, threw an item over his héad, and then turned back, faced Officer
Vang and then got on the ground. RP 20.

Sergeant Jones and Officer Ouimette, also of Moses Lake Police
Department, also arrived on the scene. RP 26-27. Sergeant Jones maintained
control over the subjects who were at Officer Vang’s patrol car. RP 27.

Officer Vang told Officer Ouimette that the Appellant had thrown
something into the field. Officer Ouimette asked where, and went to the field
to search based on the information provided by Officer Vang. RP 28. Officer
Ouimette then came over the radio and said that he had discovered a firearm.
RP 28.

Appellant was charged by Amended Information of Unlawful
Possession of a Firearm in the First Degree and alternatively in the Second

Degree. CP 5-6.



At the Adjudicatory Hearing, Appellant’s mother, Charlotte Caldwell
testified. Relevant portions of her testimony include the following:
Q. And do you recognize the young man in the green jumpsuit next to
...[defense counsel]?
A. Yes, I do.
Q. And how do you recognize him?
A. I—Ie"s my son.
Q. And what is his legal name?
A. David Ashton Robert Chester.
Q. And what name does he usually go by?
A. Ashton.
Q. And what was his date of birth?
A. 10/25/95
PROSECUTOR: Your Honor, may I approach the witness?
THE COURT: Yes.
PROSECUTOR: For the record, your Honor, I’ve handed the witness
Plaintiff’s —what’s been marked as Plaintiff’s Exhibit 7 and 6.

RP 10.



Q. And Ms. Caldwell, do you know what these forms are? Are you familiar
with them at all?

A. Well, it says they’re findings.

Q. Okay

PROSECUTOR: If I could, may I approach again, your Honor?

THE COURT: Yes you may.

Q. On Plaintiff’s exhibit 7, I’'m going to turn to what’s marked as page 9. Do
you recognize your son’s signature on that page?

A. It looks similar. He’s been pretty much incarcerated for the last two-and-
one-half years, but it looks pretty close.

Q. So does that appear to be his signature?

A. Tt looks like it.

Q. Okay. And then moving to what’s marked as Plaintiff’s Exhibit 6, and
turning to page 9, does that appear to be your son’s signature, as well?

A. Tt looks like his signature.

PROSECUTOR: Your Honor, the state has no other questions for Ms.
Caldwell.

THE COURT: [Defense Counsel], any questions ?



DEFENSE COUNSEL: I have no questions.
RP 10-11.

When the State sought to have Exhibits 6 and 7 admitted Defense
Counsel objected on the grounds of relevance. The Court admitted Exhibits 6
and 7. RP 49-50.

The Court found Appellant guilty of Unlawful Possessioﬁ of a
Firearm \in the First Degree. RP 138. Agreed Findings of Fact and

Conclusions of Law were entered CP 55-58.

D. RESPONSE TO APPELLANT’S ISSUES PRESENTED

In his brief Appellant asserts that there are four assignments of error.

1. The evidence at trial was insufficient to support the conviction of
Unlawful Possession of a Firearm in the First Degree.

2. The trial court erred in concluding as a matter of law that the
respondent was adjudicated guilty of Residential Burglary on November 17,

2008 and of Assault in the Second Degree on January 26™, 2009,



3. The trial court erred in concluding as a matter of law that “[t]he
respondent had previously been adjudicated guilty as a juvenile of a serious
offense.”

4, The trial court erred in concluding as a matter of law that “[t]he
evidence is sufficient beyond a reasonable doubt that the [r]espondent is
guilty of Unlawful Possession of a Firearm in the First Degree.”

Br. of Appellant, 1.

Actually these assignments of error are all variations on a theme. The
issueis: did the State provide sufficient independent evidence that the David
Ashton Chester on trial for Unlawful Possession of a Firearm in the First
Degree is the same David Ashton Chester named on the Grant County Court
Orders on Adjudication and Dispositions (hereafter Orders)?

The evidence at trial was sufficient to sustain the conviction of
Unlawful Possession of a Firearm in the First Degfee.

In order to convict the Appellant of Unlawful Possession of a Firearm
in the First Degree, the State must prove beyond a reasonable doubt that on or
about February 22", 2011, the Appellant knowingly had a firearm in his

possession or control; the Appellant had previously been adjudicated guilty as



a juvenile of a serious offense and that the possession or control occurred in
the State of Washington. RCW 9.41.040(1)(a)(b). WPIC 133.02.

In order to determine whether there was sufficient evidence to support
Appellant’s conviction, this Court will “view the evidence in the light most
favorable to the prosecution and determine whether any rational fact finder
could have found the essential elements of the crime beyond a reasonable
doubt. State v. Mitchell, 169 Wn.2d 437, 443-44,237 P.3d 282 (2010) (citing
State v. Engel, 166 Wn.2d 572, 576, 210 P.3d 1007 (2009) (citing State v.
Wentz, 149 Wn.2d 342, 347, 68 P.3d 282 (2003).

A claim of insufficiency of the evidence not only requires that the
Appellant admit the truth of the State’s evidence, but also grants the State the
benefits of all inferences that can be reasonably drawn from it. State v.
Devries, 149 Wn.2d 842, 849, 72 P.3d 748 (2003) ( citing State v. Green, 94
Wn.2d 216, 222, 616 P.2d 628 (1980)). Additionally, appellate courts defer
to the finder of fact (in this case, the judge) on issues of witness credibility.
State v. Drum, 168 Wn.2d 23, 35, 225 P.3d 237 (2010) (citing State v.

Camarillo, 115 Wn.2d 60, 71, 794 P.2d 850 (1990)).



Washington has long held that identity of names is, by itself
insufficient to prove a prior crime of conviction.

It is axiomatic in criminal trials that the prosecution bears the burden
of establishing beyond a reasonable doubt the identity of the accused as the
person who committed the offense. State v. Hill, 83 Wn.2d 558, 560, 520
P.2d 618 (1974). Identity involves a question of fact for the Jury and any
relevant fact, either direct or circumstantial, which would convince or tend to
convince a person of ordinary judgment, in carrying on his everyday affairs,
of the identity of a person should be received and evaluated. /d.

In a habitual criminal proceeding, identity of names alone is not
sufficient proof of identity of a person to warrant the court in submitting to
the jury a prior judgment of conviction; independent evidence must be
produced. State v. Brezillac, 19 Wn. App. 11, 13,573 P.2d 1343, 1345 (1981)
(citing State v. Harkness, 1 Wn.2d 530, 96 P.2d 460 (1939). However in this
case, such evidence was produced, in the form of properly certified Georgia
prison records. Id. The court records of counts 4 and 5, the validity of which

Brezillac does not question, are identical to the foregoing prison records with



records with respect to the kinds of crimes, the name of the defendant and the
length and type of sentence. /d. at 14, 1345.

To tie it all together: the judgments and sentences show that a
“Mitchell T. Brezilla” was convicted of two felonies in Georgia; the prison
records show that a “Brezillac” who had a certain physical appearance and
certain physical characteristics, was convicted of the same crimes, in the
same county, on the same day; finally the physical appearance of Brezillac in
court enabled the trial judge to conclude by observation that, beyond a
reasonable doubt, he was the same as the “Brezillac” in the prison records
and thus, the same as the "Brezillac” in the judgments and sentences. Id.

Identity of names and what constitutes evidence independent of the
record was also discussed in State v. Hunter, 29 Wn. App. 218, 627 P.2d
1339 (1981).

At trial the State introduced certified copies (see RCW 5.44.010) of
two Lewis County judgments and sentences, which showed the felony
convictions of a person named Dallas E. Hunter. State v. Hunter, 29 Wn.
App. 218,221,627 P.2d 1339, 1342 (1981). Additionally, the State presented

the testimony of Alan Shaw, a probation and parole officer for the state adult



parole division and supervisor of the Longview work training release facility.
Id. He identified defendant as a former resident of the work release facility
who had been transferred there from a state correctional institution following
his Lewis County felony convictions. Id.

We hold that Shaw’s testimony was sufficient independent evidence
to establish a prima facie case that defendant was the same Dallas E. Hunter
as named in the certified judgments and sentences. /d. at 221, 1342,

In the present matter, Charlotte Caldwell’s testimony established the
following, she recognized the young man sitting by the Defense Counsel as
her son, that his name is David Ashton Robert Chester; that he usually goes
by the name of Ashton, that his date of birth was 10/25/95. When asked if she
recognized her son’s signature on the Orders, she answered that it looked
similar, that he had been pretty much incarcerated for the last two and a half
years.

Ms. Caldwell’s testimony, sparse as it arguably may have been, was
sufficient to establish evidence independent of the record, that the person
named in the records is the defendant in the present action. The present case

is not analogous to Huber, (State introduced certified documents in
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defendant’s name but presented no evidence that the person named was the
same person on trial). State v. Huber, 129 Wn. App. 499, 119 P.3d 388
(2005).

Here Ms. Caldwell did provide testimony that verified that the person
named in certified copies of previous Orders was the person on trial. Ms.
Caldwell identified the individual as David Ashton Robert Chester. The
Orders on Adjudication and Disposition identify the individual as David
Ashton Chester. Ms. Caldwell testified that her son’s date of birth was
October 25, 1995. The date of the birth on the Orders lists the individual’s
date of birth as October 25, 1995 (10-20-95). Ms. Caldwell testified that the
son usually went by the name of Ashton. The individual that signed the
Orders signed them both as Ashton Chester. Ms. Caldwell indicated that her
son had been pretty much incarcerated for the last two and a half years. The
Orders on Adjudication indicated that the named individual was sentenced to
30 days and 50 to 100 weeks respectively.

As the court in Brezillac noted: Again the similarities are
overwhelming. At some point in the process of proof, a prima facie case is

established and the defendant must come forth with evidence to verify his
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unspoken premise that an amazing coincidence has occurred, and he is being
mistaken for another. State v. Brezillac, 19 Wn. App 11, 14, 573 P.2d 1343,
1345 (1978).

Appellant next argues that the State laid no foundation that Ms.
Caldwell had firsthand knowledge of her son’s signature. This challenge to
the admission of evidence based on a lack of foundation was not preserved
for appeal.

When a defendant does not object at trial to the lack of foundation,
the issue may not be raised for the first time on appeal. A party must raise a
timely objection on specific grounds to assign error to a ruling admitting
evidence. ER 103(a)(1). To be timely, the party must make the objection “at
the earliest possible opportunity after the basis for the objection becomes
apparent.” State v. Gray, 134 Wn. App. 547, 557, 138 P.2d 1123 (2006),
citing State v. Jones, 70 Wn.2d 591, 424 P.2d 665 (1967).

Here there was no objection at the time that Ms. Caldwell testified
regarding the signatures on the Orders of Adjudication and Disposition.

When the exhibits were sought to be admitted into evidence the only

12



objection raised by the defense was one based on relevance. The exhibits
were admitted.

The State presented sufficient independent evidence, through the
testimony of Ms. Caldwell, that the individual named in the Orders of
Adjudication and Disposition was the same individual that was on trial for
Unlawful Possession of a Firearm. The State’s evidence did rise to the level
of prima facie and beyond a reasonable doubt, that the named individual on
the Orders was the same individual on trial.

Based on the evidence, the Court did not err in concluding as a matter
of law that the Appellant (respondent) had previously been adjudicated guilty
as a juvenile of a serious offense.

Based on the evidence, the Court did not err in concluding as a matter
of law that “the evidence is sufficient beyond a reasonable doubt that the
Appellant (respondent) is guilty of Unlawful Possession of a Firearm in the

First Degree.
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E. CONCLUSION

The Appellant has not raised any supportable claims of error. The
evidence was sufficient to convict the Appellant. There was sufficient
independent evidence to prove that the person on trial was the person named
on the Order(s) on Adjudication and Disposition.

Accordingly, this Court should uphold the decisions of the trial court

and the conviction of the Appellant.

Respectfully submitted this]ﬂb day of March , 2012.

DAL,

PAUL Mg(inL—I'A GAQ/FNEY

WSBA #38109
Deputy Prosecuting Attorney
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