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| A.  STATEMENT OF THE ISSUES -

1. Is the State barred from appealing a standard-range sentence
when it has alleged no legal error?

2. Was there sufficient evidence that chemical dependency
“contributed” to an offense When the defendant testified that he was a
drug user and had committed the offense in order to obtain drugs, and
another witness testified about the defendant’s long-term drug abuse?

B. STATEMENT OF THE CASE

Mr. Tucker pled guilty to Failure to Remain at the Scene of an
Ac01dent—InJured Person, in vrolatlon of RCW § 46.52.020(3). At
sentencmg, Mr Tucker test1ﬁed that he had left the scene after the
accident because he was gomg after drugs ? RP 26. His girlfnend
testified that Mr Tucker had “struggles with addiction ” had relapsed
multlple times, and was “deﬁmtely on hlS way to get drugs.” RP 25.

After he was arrested but before sentencmg, Mr. Tucker
completed an alcohol‘ and drug assessment that indicated past |
amphetamine alcohol and cocaine dependence RP 16 During his
assessment, Mr Tucker 1ndlcated that he had a substance abuse
| problem RP 20 He recen/ed a recommendatlon of inpatient alcohol

and drug treatment followed by outpat1ent after care. RP 16. Mr



Tucker had two pflof convictions for drug-related offenses. RP 20-21.
At sentencin‘g_,.the trial judge imposed a sentence under the Drug
Offender Sentencing Alternative (DOSA). See RCW § 9.9A.660(1).
The State did not.argﬁe that M. Tucker was not statutorily eligible for
a DOSA. The court madeaﬁndmg of chemical dependency, and
explained that he was going to impose a DOSA in order to correct Mr.
Tucker’s “despicable” behavior, which included leaving the scene of an
accident to buy drtlgs. RP 28— 29. Mr. Tucker was sentenced to 12.75
months in jail and 12.75 months in community custody, the standard
range W1th DOSA apphed CP 18—20 RCW §9. 94A 662( 1), State v.
Smlth 118 Wn App 288 292 75 P.3d 986 (2003) (notmg that a
DOSA is an alternatwe form of a standard—range sentence)
C. ARGUMENT | o o
1 THE STATE MAY NOT APPEAL A STANDARD
. RANGE SENTENCE WHERE, AS HERE, THERE
WAS NO LEGAL ERROR
Generally, a standard—range sentence, 1nclud1ng a DOSA, is not

subJect to appellate review. See, e. g RAP 2. 2(b)(6) RCW

§9. 94A 585(1) State V. W1111ams 149 Wn. 2d 143, 146, 65 P. 3d 1214

(2003) Th1s is because a sentence properly set within the range

’ establlshed by the Leglslature cannot be an abuse of d1scret1on asa
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 matter of la\.zv.' Williams, 149 Wn.2d at 14647 (citing State v.
Aminons, 105 Wn.Zd 175, 1S_3_, 713 P.2d 719 (1986)). |

But a party .ma.jt challenge underlyinglegal conclusions that
determine Which__sentencing pr_ovis_ion applies, and may contest the

procedure by which a court arrives at a sentence. Williams, 149 Wn.2d

at 146—47. In Williams, for example, the court had improperly applied
a DOSA statute retroactively; the Supreme Court explained that this
was a legal error subject to appellate review. Id. at 147. In State v._
Grayson, the Supreme Court reviewed a trial judge’s categorical denial
of a DOSA sentence ruhng that such a pract1ce was a failure to
exercise statutory dlscretlon and was reversible error. 152 Wn.2d 333,
342—43 111 P.3d 1183 (2005) |

'. _Her‘e,. however, the State makes no clalm of legal error. Rather,
| the State claims that the ttial.coutt erted in its factual determination of
Whether chemtcal dehendency contrlbuted to Mr Tucker’s offense |
AOB 4 The State has not cla1med that the trial court improperly
concluded that Mr. Tucker satlsﬁed the cr1ter1a for DOSA ehg1b1hty
under RCW § 9.9A. 660(1), nor does it c1a1m that Mr. Tucker’s standard

range was erroneously calculated See State v. Watson, 120 Wn. App

521 529, 86 P. 3d 158 (2004) (“But a challenge toa standard range



sentence is permitted if the ceurt erred as to the eligibility for a

sentencing alternatrve Where the central issue’ is a matter of statutory

construction.’ ) (emphasrs in orlgmal) (crtmg State v. Onefrey, 119
Wr1.2d 572, 574 n. 1, "835 P2d 213 (1992)). The only claim of error is
that the trial court’s factual ﬁ:n_ftling»was incorrect_——a finding made after
listening to the téSﬁmon& of Mr Tucker and a witnese, and after
reviewing documentary evidence of Mr Tucker’s history of drug
abuse. See RP 16, 20-21, 25-26. In a bench proceeding, the trial judge
evaluates witness credibility and his findings will not be disturbed on
appeal Inre Davrs 152 Wn 2d 647 682—83 101 P. 3d 1 (2004); see
State v. Armenta 134 Wn 2d 1 14 948 P.2d 1280 (1997).

In thrs case, the tr1a1 Judge rev1ewed the evrdence determined
that the Wrtnesses were cred1b1e and found that chemical dependency
had contrlbuted to Mr | Tucker s leaving the scene of the a001dent See
RP 28—29 Thrs 1s a factual determmatlon See Armentg, 134 Wn 2d at
14. Because there is no clalm of legal error, the State may not appeal
the 1mposrt10n of thls standard-range sentence. RAP 2. 2(b)(6) RCW

§ 9. 94A 585(1) Wllllams 149 Wn 2d at 146.



2. SUBSTANTIAL EVTDENCE SUPPORTED THE
TRIAL COURT’S FINDING THAT CHEMICAL
- DEPENDENCY CONTRIBUTED TO MR.
TUCKER’S OFFENSE

The State’s argument at the senten01ng hearing and on appeal is
that Mr. Tucker was not under the influence of drugs at the time the
offense was committed. RP 3, 15; AOB 6. The State also argues that
“going after drugs” had nothing to do with the “nature of the offense.”
AOB 6. But neither of these things is required by the plain language of
the statute. The statute requires a court to find only that “a chemical
dependency . . . contributed to . . . [the] offense.” RCW § 9.94A.607(1).

Here the court heard testlmony that Mr. Tucker left the scene of
the acc1dent because he was gomg after drugs ? RP 26. His girlfriend
also testlﬁed that Mr Tucker was “deﬁmtely on his Way to get drugs
and that Mr. Tucker had a h1story of chemrcal dependency RP 25. The
court heard that Mr Tucker had a drug and alcohol assessment that
‘revealed a long hlstory of substance abuse and indicated that Mr.
Tucker had a problem RP 16 20 Mr Tucker had recelved a
recommendat1on for mpat1ent treatment RP 16 In add1t1on, M. Tucker
had two prev1ous conv1ctlons for drug offenses RP 20—21 This was

more than enough ev1dence from wh1ch the court could make a factual

determination that_Mr. Tuck'e'r s chemical dependency contrlbuted” to



his decisioh to leave the scene of the accident. Sgg RCW §
9.94A.‘607(1); c.f. State v. Jones, 119 Wn. App. 199, 208, 76 P.3d 258
(2003) (no evidence that alcohol contributed to an offense where there
was no presentence report or.evaluation and no testimony that alcohol
motivated the crime).

D. CONCLUSION

The State may not appeal Mr. Tucker’s standard-range DOSA
sentence because there is no claim of legal error. If the Court reaches
the merits, the trial judge followed the statute and appropriately
exer_cised his discretipn in finding that chemical dependency
cohfributéd t.o‘ Mr Tﬁckef;é' ;ffense. _‘The bOSA sentence should be

affirmed.

" DATED this %@y of March, 2012.

- Respectfully submitted,
-LINDSAY CALKINS/ANo. 44127) o
Washington Ap e Project (91052)

- Attorneys for Appellant
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