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1. INTRODUCTION 

The record and points offered in this brief show that Plaintiff 

(hereinafter "Schreiner") filed this civil action October 5, 2007, over seven 

years after entering a Communications Site Lease on August 28, 1999, 

over seven years after receiving multiple notices of assignment and timely 

rent from the assignee, and over seven years after giving written consent 

for licensing tower, ground space and easements on March 10, 2000. They 

also show that Schreiner accepted and cashed the rent checks for over 

seven years, without objection or reservation of rights. Respectfully, 

Schreiner's belated claims are an attempt to renegotiate rent, contrary to 

the established time limit on breach of contract claims, and well-settled 

precedent against adding restrictions to a lease that are not expressly stated 

in it. In sum, the statute of limitations, real property rules for lease terms, 

and accepting rent provide alternative bases to affirm the trial court's grant 

of summary judgment. 

The Plaintiffs Notice of Appeal seeks review of the trial court's 

Order Denying Plaintiff s Motion for Reconsideration and the Order 

Granting Defendants' Motion for Summary Judgment. (CP 848-849.) 

I In an effort to promote clarity, and as recommended in RAP lO.4(e), the party 
"designations used in the lower court" will be utilized throughout this brief. 



Defendants understand that Schreiner seeks review of portions of the 

Order entered by the Honorable Brian Altman on July 19, 2011, which 

granted the Defendants' Joint Motion for Reconsideration and granted 

Summary Judgment, dismissing Schreiner's claims for breach of lease 

based on the statute of limitations. (CP 734-738.) 

Defendants agree that Schreiner's claims were time barred by 

application of the six-year contract statute of limitations. However, 

Defendants seek cross-review of a separate order, which denied their 

alternative bases for summary judgment, i.e., that Schreiner's claims of 

breach and requests for relief should be dismissed as a matter of law 

because no breach had occurred. (CP 857-864.) Additionally, consistent 

payment and unqualified cashing of rent checks supports dismissal. 

Defendants' arguments and authorities supporting their cross-appeal are 

found in this brief after the response to Schreiner's arguments. 

II. IDENTIFICATION OF DEFENDANT PARTIES 

The named Defendants are American Tower, Inc., Nextel West 

Corporation, Inc., Tower Asset Sub, Inc., SpectraSite Communications, 

Inc., and Washington Oregon Wireless, LLC. 

A. American Tower, Inc. 

American Tower~, Inc. was incorrectly named in the Complaint 

and First Amended Complaint as American Tower, Inc. This was pointed 

2 



out to the trial court and in response to written discovery. American 

Towers, Inc. was converted to a limited liability company and is now 

American Towers, LLC. American Towers, LLC is a subsidiary of 

American Tower Corporation. (CP 4, 90, 112, 137, 259, 435, 443, 453-

454.) 

B. Nextel West Corporation, Inc. d/b/a Nextel 
Communications. 

Nextel West Corporation, Inc. ("Nextel") is a wholly owned 

subsidiary of Sprint Nextel Corporation. Nextel was the original Lessee, 

which assigned to Tower Asset Sub, Inc. in January 2000. (CP 112, 117, 

131,132,187,371,443.) 

C. Tower Asset Sub, Inc. 

Nextel assigned to Tower Asset Sub, Inc. in January 2000. It 

subsequently converted to a limited liability company. (CP 112, 117, 187, 

259,435,439,443.) 

D. SpectraSite Communications, Inc. 

SpectraSite Communications, Inc. was the parent company of and 

a d/b/a for Tower Asset Sub, Inc. SpectraSite served as site manager for 

Tower Asset Sub. SpectraSite Communications, Inc. subsequently 

converted to a limited liability company. SpectraSite merged with 

3 



... 

American Tower Corporation (a non-party) in 2005. (CP 112, 188, 435, 

443.) 

E. Western Oregon Wireless Communications, Inc. & 
Washington Oregon Wireless, LLC. 

Western Oregon Wireless was a name that was inadvertently 

included in a March 3, 2000 letter from SpectraSite to Schreiner, and 

undisputedly was a typographic mistake. The letter is addressed in detail 

below. The correct licensee name that was intended, and the entity that has 

been the licensee at the subject communications site since April 2000, is 

Washington Oregon Wireless. Washington Oregon Wireless, LLC 

("WOW") is a wholly owned subsidiary of Sprint Nextel Corporation, and 

an affiliate of Nextel. WOW occupies space on the subject site under its 

Tower Attachment License. (CP 112-113, 132, 142, 189, 190-202, 371, 

380.) 

III. COUNTER-STATEMENT OF THE CASE 

RAP 10.3(a)(5) provides that the Statement of the Case should be 

"[a] fair statement of the facts and procedure relevant to the issues 

presented for review, without argument." Instead of following this rule, 

Schreiner's opening sentence states: "This case is about an absurd and 

inequitable result attained through the guise of precedent." (Appellant's 

Brief at 3.) Schreiner goes on to offer other argument that is not supported 
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by the record, and Defendants respectfully object based on RAP 

10.3(a)(5). The Defendants' submit the following Counter-Statement of 

the Case in conformity with the appellate rule. 

A. Substantive Facts: History of Notices of Assignment; 
Consent; Performance. 

The Communications Site Lease Agreement (Ground) between 

Nextel West Corporation, doing business as Nextel Communications 

("Nextel"), as lessee and Schreiner Farms Inc. ("Schreiner"), as lessor, was 

negotiated between July 1998 and August 1999. It was effective August 

28,1999. (CP 158, 172, 177-186; App. 1.) 

Schreiner's president, Joe Schreiner, had experience with leasing 

and access to legal expertise. (CP 151-156.) For example, The Schreiner 

Group of title insurance companies had owned and operated title 

companies for over 100 years. (CP 152.) Joe Schreiner holds a bachelor's 

degree in accounting; was a managing member of Pioneer Building, LLC, 

a company that built and leased space to 24 or 25 businesses as of 1999; 

was president of Title Management, Inc., a Schreiner family company that 

owned 15 title companies in Washington and Oregon; owned and operated 

Seeder Tree Company, a company that buys and holds timberland in 

Washington and Idaho; had a 25 year relationship with his current law 

5 



.. 

firm, and would go to lawyer Peter Witherspoon or a member of his firm 

when he had a leasing or legal question. (CP 151-156.) 

On January 20, 2000, Nextel notified Schreiner it had assigned the 

Lease to Tower Asset Sub, Inc., a Nextel affiliate doing business as 

SpectraSite Communications, which assumed and agreed to perform all 

tenant obligations under the lease.2 (CP 159-160, 187; App. 2.) Nextel also 

informed Schreiner that it was restructuring its tower assets. (CP 160; 

Schreiner Dep. 42:15-18.) Schreiner was requested to write to Nextel if it 

had any questions. (CP 160; Schreiner Dep. 42:22-24; App. 2.) Joe 

Schreiner testified that his impression was that he was being notified that 

Nextel had assigned to Tower Asset Sub and SpectraSite 

Communications. (CP 160; Schreiner Dep. 43:22-25.) Schreiner did not 

write to or contact Nextel or any other Defendant in connection with this 

or any of the subsequent notices of assignment. (E.g., CP 160, 166-170; 

Schreiner Dep. 42:25-43 :2, 69:2-70:4, 73:15-17, 76:4-17, 80:11-23, 81:1-

82:21.)3 

2 Schreiner erroneously asserts that the lease required that any assignment transfer "all" 
the assignee's "rights and obligations." (Appellant's Br. at 9- 10, 12). For assignment, the 
lease only required the assumption of "all obligations" of the existing lessee. (CP 179; 
App. 1, § 14). 
3 The SF Bates number in the bottom right comer of each notice or letter indicates the 
document was in the file of and produced by Schreiner. (CP 160-161 ; Schreiner Dep. 
41:22-42 : \.) 
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On February 14,2000, SpectraSite Communications again notified 

Schreiner of Nextel's assignment to Tower Asset Sub, Inc., doing business 

as SpectraSite. SpectraSite was described as "a leading owner and 

operator of communications towers for the wireless telecommunications 

industry." (CP 160-161, 188; Schreiner Dep. 44:19-47:7; App. 2.) 

Schreiner was requested to phone a toll-free number if it had any 

questions, including site administration or contract matters. (CP 161, 188; 

Schreiner Dep. 46:11-15; App. 2) 

On March 3, 2000, SpectraSite requested Schreiner's consent to 

license tower, ground space, and easements to Washington Oregon 

Wireless.4 (CP 161-163, 171, 189; App. 2.) In his deposition, Joe 

Schreiner testified that the consent was a license for tower and ground 

space and easements. (CP 161, 162; Schreiner Dep. 48:10-49:6, 51:21-23.) 

Schreiner gave written consent on March 10, 2000. (CP 161-163, 171, 

189; App. 2.) In April 2000, Washington Oregon Wireless, LLC and 

SpectraSite Communications, Inc. signed a tower attachment license 

agreement. (CP 161-162, 190-202.) Washington Oregon Wireless placed a 

4 Although this notice actually refers to "Western Oregon Wireless, Inc.," it was 
uncontested that this was a typographical error and that the actual entity was Washington 
Oregon Wireless. (CP 111-113, 171; See Appellant's Memorandum of Points and 
Authorities in Response to Court's Motion to Determine Appealability, dated October 25, 
2011, on file with this Court; Appellant's Br. at 14.) Schreiner erroneously asserts that 
the license consent request represented that the licensee was taking over the lease. 
(Appellant's Br. at 13.) 
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second array on the tower in May 2000, pursuant to the March 10, 2000 

consent to license. (CP 161-163, 171, 189, 443-444.) In response to a 

question from his lawyer, Joe Schreiner testified that he received a copy of 

the actual tower attachment license in connection with a request for a 

memorandum of lease. (CP 162; Schreiner Dep. 51:1-53 :9.) The license 

described Washington Oregon Wireless' and Nextel's use and illustrated 

both entities' antennas and equipment. (CP 190-192 (Recitals, § § 1, 2, 8, 

11),198-200 (Ex. A-I); App. 2.) 

In an April 27, 2000 letter, 48 days after Schreiner consented to the 

Washington Oregon Wireless license, SpectraSite requested that Schreiner 

execute an enclosed memorandum of lease, confirming Schreiner's status 

as lessor and Tower Asset Sub, Inc. as the lessee. (CP 203.) Joe Schreiner 

made a handwritten notation on the letter that he had already signed one. 

(CP 162-163,203; App. 2.) 

On May 23, 2001, SpectraSite again requested that Schreiner sign 

an enclosed memorandum of lease, which referenced and attached the 

January 2000 assignment documentation between Nextel and Tower Asset 

Sub. (CP 164-165,204,205-235; Schreiner Dep. 61:20-63:10; App. 2.) 

Mr. Schreiner again made a notation that one had already been signed. (CP 

163-164, 204.) In part, the assignment states that it "contemplates, inter 

alia, the conveyance, assignment, transfer and delivery of Nextel's tower 
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assets, and the continuing lease by Nextel of certain ground and/or 

platform space on such tower assets ... " (CP 224.) Schreiner admits it 

was likely read. (CP 165; Schreiner Dep. 63:5-10.) 

In April 2004 and April 2005, SpectraSite contacted Schreiner 

about purchasing perpetual easements in lieu of existing leases. (CP 165-

166,236-237.) 

In September 2005, SpectraSite Communications and American 

Tower notified Schreiner that they had merged, that the "combined 

company [was] poised to be the industry leader for wireless infrastructure 

solutions with the largest site portfolio in the industry," and provided 

contact information in the event Schreiner "ever [had] questions about 

your lease agreement, rent payment, etc." (CP 238-239.) Schreiner did not 

contact any of the Defendants nor raise a question about the way the 

communications site was being used. (CP 166-167.) 

In a September 2006 letter, American Tower Corporation (a non

party) requested that Schreiner sign an enclosed document provided by its 

lender in connection with a mortgage that it was obtaining. (CP 167-168, 

240.) 

In October 2006, American Tower Corporation again requested 

Schreiner's confirmation concerning the parties to the lease (Tower Asset 

Sub, LLC, was referred to as the lessee and a subsidiary of American 
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.. 

Tower Corporation or one of its affiliates) and the status of the lease. (CP 

168,243-245.) By this time, Tower Asset Sub, Inc. had been converted to 

Tower Asset Sub, LLC. (CP 452.) 

On January 18,2007, American Tower Corporation requested that 

Schreiner execute and return a memorandum of lease referring to Tower 

Asset Sub, LLC as the current lessee. (CP 246-252.) Joe Schreiner made a 

handwritten note on the letter, stating that a copy of the original 

memorandum of agreement, dated August 28, 1999, was sent in response. 

(CP 169,246,253-258.) 

On February 23, 2007, American Tower Corporation notified 

Schreiner it was reorganizing "the companies that own this group of 

towers," and as "part of this reorganization process, your Lease 

Agreement will be assigned to American Tower Asset Sub, LLC." 

American Tower Asset Sub, LLC was described as a wholly-owned 

subsidiary of SpectraSite Communications, Inc. (CP 169, 259-260; 

Schreiner Dep. 81 : 1-14.) This assignment between the two related 

subsidiaries (Tower Asset Sub and American Tower Asset Sub) was 

signed by the same person, with the same job title, on the same date, on 

behalf of both entities. (CP 464-470.) This assignment did not change "the 

nature of the use" at the site. (CP 443.) 

lO 



On April 25, 2007, Schreiner's attorney wrote to American Tower 

Corporation for the first time, attempting to renegotiate rent, taking issue 

with the assignment and licensing in 2000, and asserting that "defaults" 

had occurred. (CP 160-161, 164, 167-168, 388-390.) In July 2007, 

Schreiner's attorney reiterated that the January 2000 assignment and April 

2000 license "breached" the Lease.5 (CP 394.) 

Schreiner admits regularly receiving and cashing the rent checks, 

without protest or reservation of rights through at least July 10, 2010. (CP 

149,160,168,241-242; Schreiner Dep. 43:3-18, 75:15-76:1.) It continued 

to do so after its recognition in October 2006 that Nextel and Washington 

Oregon Wireless both had antennas on the monopole and both had 

equipment within the leased Premises. (ld; CP 173-174, 261; Schreiner 

Dep. 96:9-99: 16.) The lease was for "approximately" 2,000 square feet. 

(CP 177; App. 1.) The license was for a "345 square foot portion" of the 

Premises. (CP 190 (§ 1); App. 2.) 

B. Schreiner's Allegations. 

Schreiner's Complaint was filed on October 5, 2007, ostensibly 

seeking declaratory relief based upon the January 2000 assignment and 

March and April 2000 consent and license. It was amended in July 2009. 

(CP 3-7,89-94.) 

5 See footnote 3 regarding the erroneous reference to Western Oregon wireless. 
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" 

As it pertains to the issues on appeal, Schreiner's First Amended 

Complaint submits three theories. They are: (l) Defendant Nextel was not 

authorized to assign the Lease to Defendant Tower Asset Sub in January 

2000 because Tower Asset Sub did not provide radio communications 

services (CP 92:15-21, 93:15-18); (2) Defendant Tower Asset Sub's 

parent company and manager, SpectraSite Communications, was not 

authorized to sublease/license to Washington Oregon Wireless in 

March/April 2000 (CP 92:22-30, 93:19-27); and (3) Schreiner did not 

consent to a subleasellicense to Washington Oregon Wireless (ld.). 

Schreiner had a fourth claim that was dismissed on summary judgment 

and not appealed. (CP 93 :5-11, 93 :28-94:4.) 6 

Schreiner's Complaint does not allege fraud or submit a prayer 

for relief based upon principles of equity. It does not allege a claim or 

submit a request for relief based upon a failure to cure a default. 

C. Post-Complaint Procedural History. 

Schreiner's recitation of procedural facts is basically adequate. 

However, it bears noting that the June 19, 2011 summary judgment order 

was vacated by the court on July 19,2011 (in connection with entering 

6 Schreiner's fourth claim alleged failure to comply with requirements of the Columbia 
River Gorge Commission when Washington Oregon Wireless installed antennas and 
equipment under its license. (CP 93:5-11, 93 :28-94: 14.) Schreiner did not appeal the trial 
court's dismissal of the fourth claim. (Appellant's Sr. 16, n. 2.) 
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" 

orders on the Defendants' summary judgment and reconsideration 

motions) because of the absence of notice to Defendants that Schreiner's 

order was being presented to the court. (CP 567-576, 727-728; RP Hr'g 

Tr. 30:12-21, July 19,2011.) 

Defendants' summary judgment motion argued, in part, that the 

six-year statute of limitations barred Schreiner's claims, whether or not the 

discovery rule was applicable. (CP 126-128,490-491; RP Hr'g Tr. 33:25-

34:14, May 17,2011.) 

Schreiner's response argued that the alleged 2000 

"breaches"/"defaults" (assignment to Tower Asset Sub and the license to 

Washington Oregon Wireless) were not discovered until 2006 and, in turn, 

the discovery rule precluded application of the six-year statute of 

limitations for "breach of contract." Schreiner argued, "Even if the 6 year 

statute did apply, a question of fact exists as to whether Plaintiff knew or 

should have known of the breaches before October 51\ 2001 (six years 

before filing of complaint [on October 5, 2007])." (CP 269-274.) 

In the course of its oral ruling on the motion for summary 

judgment, the trial court initially stated that, absent the discovery rule, 

Schreiner's "entire action is time-barred and a dismissal of all the claims, 

in my view, would have to be granted." However, the trial court initially 

denied the motion on the ground that the discovery rule applied to breach 
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of contract cases. Defendants offered to provide additional authority, and 

the trial court agreed to entertain a motion for reconsideration on the issue 

of whether the discovery rule applied to breach of contract cases. (RP Hr' g 

Tr. 7-9, 12-13, June 7,2011.) 

On reconsideration, Defendants reargued that the discovery rule 

for breach of contract was limited to latent construction defects, and cited 

the Washington Supreme Court case of 1000 Virginia Ltd. Partnership v. 

Vertecs Corp., 158 Wn.2d 566, 146 P.3d 423 (2006).7 (CP 552-556.) 

Defendants also reiterated that fraudulent concealment/nondisclosure was 

not a basis to apply the discovery rule for breach of contract, and recapped 

Washington precedent that includes Cornell v. Edsen, 78 Wash. 662, 139 

P. 602 (1914) and Vertecs. Defendants also reiterated that Schreiner had 

not pled an independent action for fraud. (CP 557-559.) 

Schreiner's response was that the assignment and licensing was "a 

latent breach (factually and legally no different than a latent defect)," that 

Vertecs' reasoning was not limited to latent construction defects, and for 

the first time claimed that in any event, the 2007 assignment between 

Tower Asset Sub and American Tower was within the six years. (CP 636-

639.) In the course of reconsideration, Schreiner conceded that no 

7 In an effort to remain consistent with briefing below, the Defendants will refer to this 
decision as Vertecs. 
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independent claim for fraud had been pled and that its claim "is an action 

that sounds in contract and breach of contract .... " (CP 643:22-23; RP 

Hr'g Tr. 15:9-12, July 19,2011.) 

Defendants' reply was that the only "American Tower" referenced 

in the Complaint was "American Tower, Inc.," that Schreiner's Complaint 

contained no allegation that any alleged assignment to "American Tower, 

Inc." constituted a breach, and that Schreiner's own summary judgment 

materials demonstrated that "American Tower, Inc." had never held any 

interest in the lease. (CP 450, 453 (no interest in the lease), 662-663.) 

As to the February 2007 assignment and assumption of lease 

between Tower Asset Sub, LLC and American Tower Asset Sub, LLC, 

Defendants argued that American Tower Asset Sub, LLC was not a party 

to the litigation, its assignee's interest had not been alleged in the 

Complaint as a breach, and that Schreiner could not amend its Complaint 

to assert unpleaded claims through arguments in a brief opposing 

summary judgment reconsideration, citing Kirby v. City of Tacoma, 124 

Wn. App. 454, 98 P.3d 827 (2004), review denied, 154 Wn.2d 1007 

(2005) and Johnson v. Community College of Allegheny County, 566 F. 

Supp. 2d 405,236 Ed. Law Rep. 473 (W.D. Pa. 2008). (CP 663-665.) 

Additionally, Defendants pointed out that Schreiner admitted to 

receiving notice of this assignment, and that Schreiner's own summary 

15 



judgment materials demonstrated that the 2007 assignment did not change 

"the nature of the use" at the site, the assignment (signed by the same 

individual on behalf of both entities) was between two related subsidiaries 

as part of a reorganization, and additionally, as assignee, American Tower 

Asset Sub, LLC acquired all rights and defenses available to its assignor, 

Tower Asset Sub, LLC, including statute of limitations defenses. (CP 664-

665.) The final order granting reconsideration and dismissing Schreiner's 

remaining claims was filed July 19,2011. (CP 734-738.) 

Schreiner timely moved for CR 59 reconsideration, rearguing its 

interpretation of Vertecs and the discovery rule for "breach" and "default," 

the alleged 2007 breach, and for the first time alleged. a "continuing 

breach" since 2000. "Defendants began breaching the use provision of the 

lease in 2000 and continued to breach the use provision through to the 

present." (CP 746-747.) 

Defendants reiterated their previous position on Vertecs and the 

inapplicability of the discovery rule, and objected to, and in any event 

refuted, the new issue of "continuing breach." (CP 779-792.) The court 

denied Schreiner's reconsideration motion on August 16, 2011. (CP 846-

847.) Schreiner's timely appeal followed. 
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IV . STANDARD OF REVIEW 

When reviewing an order granting summary judgment, an 

appellate court engages in the same inquiry as did the trial court. Barr v. 

Day, 124 Wn.2d 318,324,879 P.2d 912 (1994). The summary judgment 

must be affirmed if the pleadings, depositions, answers to interrogatories, 

and admissions on file, together with the affidavits, if any, show that there 

is no genuine issue as to any material fact and that the moving party is 

entitled to a judgment as a matter of law. CR 56( c). All facts and 

reasonable inferences are considered in the light most favorable to the 

nonmoving party, and all questions of law are reviewed de novo. Caritas 

Servs., Inc. v. Department o/Social & Health Servs., 123 Wn.2d 391, 402, 

869 P.2d 28 (1994). 

"The purpose of a summary judgment is to avoid a useless trial 

when no genuine issue of material fact remains to be decided." Nielson v. 

Spanaway General Medical Clinic, Inc., 135 Wn.2d 255, 262, 956 P.2d 

312 (1998). Only the evidence and issues timely called to the attention of 

the trial court may be considered on appeal of a summary judgment. RAP 

9.12. Issues raised for the first time on appeal will not be considered. "The 

purpose of this limitation is to effectuate the rule that the appellate court 

engages in the same inquiry as the trial court." Mithoug v. Apollo Radio of 

Spokane, 128 Wn.2d 460, 462, 909 P.2d 291 (1996) (quoting Washington 
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Fed'n of State Employees v. Office of Financial Mgt., 121 Wn.2d 152, 

157,849 P.2d 1201 (1993)). 

V. SUMMARY OF ARGUMENTS IN RESPONSE TO SCHREINER'S 
APPEAL 

Schreiner asserts one assignment of error with five sub-issues, but 

the ultimate question presented by Schreiner's appeal is: 

Does the six-year statute of limitations for a written 
contract bar Schreiner's claims filed against the Defendants 
in 2007, which are based on a Communications Site Lease 
Agreement that was breached, if at all, in 2000? 

Based on settled and binding Washington Supreme Court precedent, the 

trial court correctly held that the claims in Schreiner's Complaint are 

barred by the six-year statute of limitations. RCW 4.16.040(1). 

Schreiner asks this Court to ignore binding Washington precedent 

on accrual of a contract-based cause of action by citing authority having 

no application to the undisputed material facts of this case. Schreiner also 

presents two new theories, failure to cure and equitable estoppel, which 

are improperly raised for the first time on appeal. Schreiner raises a third 

issue, continuing breach, which was not timely raised below. In any event, 

these three theories are inapposite. The decision below should be affirmed. 

VI. ARGUMENT 

Schreiner presents five issues relating to its one assignment of 

error that dismissal based on the six-year contract statute of limitations 
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was improper. Three of these issues were not properly raised below, and 

therefore should not be considered by this Court: Issue 1 (statute of 

limitations triggered at point of failure to cure), issue 4 (continuing 

breach), and issue 5 (equitable estoppel). IOCR 59 does not permit a 

plaintiff to propose new theories of the case that could have been raised 

before entry of an adverse decision." Wilcox v. Lexington Eye Institute, 

130 Wn. App. 234, 241, 122 P.3d 729 (2005) (citation omitted). An issue 

not raised before the trial court cannot be raised for the first time on 

appeal. Seattle-First Nat. Bank v. Shoreline Concrete Co., 91 Wn.2d 230, 

240, 588 P.2d 1308 (1978); RAP 2.5(a); RAP 9.12. 

Furthermore, because Schreiner's appeal anses from the trial 

court's entry of summary judgment in favor of the Defendants, the real 

issue before this Court is whether there is any ground supported by the 

record upon which to affirm the superior court's decision. Allstot v. 

Edwards, 116 Wn. App. 424, 430, 65 P.3d 696 (2003). As shown herein, 

because of binding precedent on accrual of a cause of action for breach of 

contract, untimeliness in raising new theories, real property rules 

governing leases, and acceptance of rent, the summary judgment dismissal 

should be affirmed. 
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A. Schreiner's failure to cure theory was not previously 
argued and is not be to be considered; in any event, the argument is 
erroneous. 

Schreiner's first issue is: "The statute of limitations for Schreiner 

Farms' declaratory relief claims is triggered at the point of failure to cure 

and not the point of first default." (Appellant's Br. at 19.) This issue was 

not raised before the trial court, either in the pleadings or the summary 

judgment/reconsideration proceedings, and cannot be considered on 

appeal. Seattle-First, supra. Schreiner's position below was always that 

material "breaches," or "defaults," occurred in 2000 when the assignments 

to Tower Asset Sub and the license to Washington Oregon Wireless were 

made, but were not discovered until later. (CP 274, 388-390, 394-395, 

634,636-637.) 

Schreiner's first issue (failure to cure) and its fourth issue 

(continuing breach) are partially based on Section 10 of the Lease (the 

"Termination" clause). In part, it provides: 

This Agreement may be terminated without further liability 
on thirty (30) days prior written notice as follows: (i) by 
either party upon a default of any covenant or term hereof 
by the other party, which default is not cured within sixty 
(60) days of receipt of written notice of defau1t[.] 

(CP 329; App. 1.) 

Even if the failure to cure issue is considered, Schreiner confuses 

"what" relief is available (e.g., termination) with "when" the right to relief 
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accrues and is barred by the statute of limitations. Professor De Wolf 

describes the distinction in Washington Practice. 

The tenns "breach" and "default" are sometimes used 
interchangeably, but in some contexts (such as construction 
suretyship law) each has a distinct meaning. Default is a 
conclusive tenn that triggers the right of the party not in 
default to tenninate the contract. On the other hand, a 
breach mayor may not result in default, depending upon 
the materiality and magnitude of the breach. 

25 David K. DeWolf et aI., Wash. Prac., Contract Law and Practice § 

10:2 (2011) (footnotes omitted). Respectfully, Schreiner's reliance on the 

"default" tenn that is found in the tennination clause in § 10 of the Lease 

is misplaced, as "breach" and "accrual" are the operative tenns for 

purposes of a statute of limitations analysis. 

Schreiner erroneously equates its right to "tenninate" the lease to 

"accrual," or the right to seek relief from the court. The Washington State 

"Supreme Court 'has consistently held that accrual of a contract action 

occurs on breach.'" Kinney v. Cook, 150 Wn. App. 187, 193,208 P.3d 1 

(2009) (citing Vertecs). "It accrues at the moment he has a legal right to 

maintain an action to enforce it and the statute of limitations is then set in 

motion." Howard v. Equitable Life Assur. Soc. of us., 197 Wash. 230, 

239-240, 85 P.2d 253 (1938) (citations omitted). A material breach of 

contract gives the promisee an election to tenninate the contract or sue for 

damages. Colorado Structures, Inc. v. Insurance Co. of the West, 161 
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Wn.2d 577, 588-589, 591-592, 167 P.3d 1255 (2007). The statute of 

limitations on a written contract is six years. RCW 4.16.040(1). In this 

regard, Schreiner has always asserted that the 2000 "breaches" were 

"defaults" (i.e., "material") and, in fact, the provisions of § 10 obviate any 

distinction between material and nonmaterial breaches by providing that 

termination can occur for noncompliance with "any covenant or term 

hereof." Thus, under the Lease, an event of default (i.e., any breach) is not 

conditioned upon fulfillment of a condition precedent, i.e., a demand, but 

accrues immediately upon breach of "any covenant or term" of the Lease. 

Upon breach, one cannot extend the contract statute of limitations 

by delaying a demand. Lehman Bros. Holdings, Inc. v. Evergreen 

Moneysource Mortg. Co., 793 F. Supp. 2d 1189, 1193-94 (W.D. Wash. 

2011) (claim for breach of contract covenant accrued upon breach, not 

when later demand for indemnity derivative of the covenant breach was 

made); Harris v. Puget Sound Bridge & Dredging Co., 179 Wash. 546, 

552-553,38 P.2d 354 (1934) (analyzing Washington cases, "[I]t is not the 

policy of the law to put it within the power of a party to toll the statute of 

limitations."). "Where the condition precedent to bringing an action is the 

making of a demand, the period runs from the time when it could first 

have been made." Fruit and Vegetable Packers and Warehousemen Local 

760 v. Morley, 378 F.2d 738, 746 (9th Cir. 1967) (citing Washington 
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cases). Washington rejects authority from other states that the statute of 

limitations runs from the date a demand for performance was made (as 

opposed to the date of breach). Harris, 179 Wash. at 553. 

Under Schreiner's use, assignment and licensing theories, 

Schreiner first could have issued a notice of default and termination, or 

alternatively sued for damages, in 2000 when it received written notice of 

assignment, restructuring of tower assets, and licensing of tower, ground 

space and use of easements. Schreiner cites no authority for its theory that 

it first needed a declaration of default from a court before the notice of 

termination could be given. Rather, if for the purpose of analysis 

Schreiner's theories are treated as viable, Schreiner had the right to issue a 

notice of default and declare termination upon failure to cure in 2000. 

Then it could have brought a declaratory action to establish termination of 

the lease, based upon the default that had allegedly accrued, or 

alternatively, immediately sued for damages. 

Schreiner's citation of Colwell v. Eising, 118 Wn.2d 861, 827 P .2d 

1005 (1992) is inapposite. Colwell did not address the issue of a delayed 

demand. In any event, it is consistent with Defendants' position of accrual 

upon breach, because Colwell held that the plaintiffs cause of action for 

unpaid management fees for the years 1978-1986, under a 1977 

agreement, accrued "at the latest" in 1978 when a demand was made. Id. at 
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864-869. Colwell did not hold that the demand was necessary to start the 

running of the statute of limitations. Schwindt v. Commonwealth Ins. Co., 

140 Wn.2d 348, 997 P.2d 353 (2000) is also distinguishable. Schwindt 

notes that the rule of accrual for claims under insurance policies is 

different than the situation involving a delayed demand after a breach has 

occurred. Id. at 357-58. Panorama Residential Protective Association v. 

Panorama Corporation, 28 Wn. App. 923, 627 P.2d 121 (1981) did not 

involve any issue of a declaratory action involving breaches outside the 

six-year statute of limitations, but involved a declaratory action over 

"prospective" imposition of a cost-of-living rent increase. Bailie 

Communications, Ltd. v. Trend Business Systems, 53 Wn. App. 77, 765 

P.2d 339 (1988) does not involve any issue of accrual for statute of 

limitations purposes, but only whether a material breach had occurred to 

establish causation of fraud damages. Fowler v. A&A Co., 262 A.2d 344 

(D.C. 1970) involved failure to honor a defect repair guarantee (i.e., future 

performance), not a claim for initial breach of the construction contract 

resulting in defects. Cary Oil Co., Inc. v. MG Refining and Marketing, 

Inc., 90 F. Supp. 2d 401 (S.D.N.Y. 2000) involved breaches outside the 

statute of limitations (failure to maintain hedges), which did not result in 

contract termination, but the subsequent breaches sued upon (collusive 

deal with CFTC) occurred within the statute of limitations. 
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Schreiner's styling the action as one for declaratory judgment 

instead of asserting a direct action for breach of a written contract, does 

"not avoid the statute of limitation," because where a statute of limitation 

applies, "a declaratory judgment action is subject to the same statutory 

limitation." Reid v. Dalton, 124 Wn. App. 113, 122, 100 P.3d 349, 354 

(2004); 15 Karl B. Tegland, Wash. Prac., Civil Procedure § 42:12 (2011). 

The "right to declaratory relief should be barred when [the] right to 

coercive relief is barred." City of Federal Way v. King County, 62 Wn. 

App. 530,537,815 P.2d 790 (1991) (citing 15 Lewis H. Orland & Karl B. 

Tegland, Wash. Prac., Trial Practice-Civil § 613 (4th ed. 1986)); Tostevin 

v. Douglas, 160 Cal. App. 2d. 321, 325 P.2d 130, 135 (1958). Declaratory 

judgments may not be used to obtain greater relief than under an action for 

breach of contract. Jacobsen v. King County Medical Service Corp., 23 

Wn.2d 324,327,160 P.2d 1019 (1945). 

Accordingly, Schreiner cannot toll the statute of limitations 

through a delayed demand for cure and styling the action as one for 

declaratory judgment instead of for breach of contract. Schreiner suggests 

that it is merely seeking a declaration that Nextel breached the Lease with 

its assignment in 2000, and following that decision, "Schreiner Farms will 

provide Nextel notice of said default for which Nextel will have sixty days 

to cure. If Nextel does not do so, then Schreiner Farms[ ] will terminate 
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the agreement, upon which point its breach of contract claim will accrue." 

(Appellant's Br. at 25 (footnote omitted).) While it is nowhere cited in this 

section of Schreiner's brief, Defendants presume that Schreiner's "sixty 

days to cure" argument is derived from § 10 of the Lease, governing 

"Termination." This section of the Lease certainly provides a remedy (i.e., 

termination), assuming default and failure to cure, but it has no bearing on 

accrual for statute of limitations purposes, as the right to terminate is 

based upon, and derivative of, "a default of any covenant or term" of the 

lease. Lehman, 793 F. Supp. 2d at 1193-94 (contractual right of indemnity 

based on "a breach of any of the representations, warranties, or covenants" 

accrued upon breach, not when the indemnity demand was made). The 

six-year statute of limitations for written contracts required dismissal of 

Schreiner's claims arising out of the alleged breaches from the assignment 

and license in 2000. 

B. Schreiner's theory that Vertecs is not limited to latent 
construction defects is not supported by Vertecs or precedent. 

Both parties cite Vertecs, 158 Wn.2d 566 (2006), but arrive at 

different conclusions regarding its application in this case. The trial 

court's order provides that "[the Defendant's m]otion for reconsideration 

is granted based on the holding in 1000 Virginia, 158 Wn.2d 566 (2006), 

that the 'discovery rule' does not apply in contract cases, outside of the 
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context of 'latent defect' construction cases." (CP 737.) The Defendants 

agree with the trial court in this respect. 

Schreiner argues, "The Supreme Court was not creating a narrow 

exception for applying the discovery rule only in cases involving claims of 

latent construction defects." (Appellant's. Br. at 27 (emphasis original).) 

The Vertecs court's holding is contrary to Schreiner's position, and was 

preceded by an admonition against what Schreiner advocates in this 

appeal: 

Because the Court of Appeals is bound to follow 
precedent established by this court and this court's 
precedent established that a cause of action for breach of 
contract accrued upon breach rather than discovery, the 
Court of Appeals erred in adopting the discovery rule in 
Architechtonics. However, we agree that the discovery 
rule should apply to actions on construction contracts 
involving allegations of latent construction defects and 
therefore adopt the rule for such actions. Accordingly, we 
hold that the discovery rule applies in these cases. 

Vertecs, 158 Wn.2d at 590 (emphasis added). Based on the clear language 

of the Vertecs decision, the discovery rule was extended to "such actions" 

and "these cases" involving "latent construction defects." The instant case 

is not such an action. Therefore, the discovery rule as adopted in Vertecs 

does not apply to the instant case. 

This limitation was reaffirmed by this Court in Kinney v. Cook, 

150 Wn. App. 187 (2009): 
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[T]he Kinneys apparently seek to extend the rule 
announced in 1000 Virginia Limited Partnership beyond 
the construction contract context. This we decline to do. 
Under 1000 Virginia Limited Partnership, accrual of a 
contract action occurs on breach. 

In sum, the Kinneys' claims accrued in January 2000[.] . .. 
The Kinneys ' action filed on August 1, 2007 was time 
barred. Accordingly, the trial court did not err in granting 
summary dismissal of the Kinneys' claims. 

Kinney at 193-94. This limitation was illuminated by the dissenting 

opinion of Justice J.M. Johnson in Vertecs, 158 Wn.2d at 590-603, and 

authors 15A Karl B. Tegland & Douglas J. Ende, Wash. Prac., Handbook 

Civil Procedure § 2.5 (2012). 

Traditionally, the discovery rule did not apply to breach of 
contract claims. That doctrine changed briefly in 2002, 
when the Court of Appeals expressly held that the reasons 
for applying the rule in tort claims apply equally in contract 
actions. Architechtonics Const. Mgmt, Inc. , v. Khorram, 11 
Wn. App. 725, 45 P.3d 1142 (2002). But the line of 
authority was overruled in 2006 in 1000 Virginia Ltd. 
Partnership v. Vertecs Corp., 158 Wn.2d 566,575-78, 146 
P.3d 423 (2006). 

(Citations omitted.) 

Schreiner' s contract-based claims accrued, if at all, in 2000 and its 

action filed October 5, 2007 is time barred. Labeling the Complaint as one 

for declaratory judgment instead of for direct relief cannot avoid the 

statute of limitations. Reid, 124 Wn. App. at 122. "It is elementary that we 

must examine 'the nature of the right sued upon, it is not the form of 

28 



action or the relief demanded, which determines the applicability of the 

statute of limitations. '" Colwell, 118 Wn.2d at 866 (citations omitted). In 

determining the true nature of an action, "the essence of the case controls, 

not particular words in the pleadings." Martin v. Patent Scaffolding, 37 

Wn. App. 37, 39, 678 P.2d 362 (1984) (essence of allegations was product 

liability claim subject to three-year statute of limitations, notwithstanding 

allegations of breach of warranty subject to a four-year statute of 

limitations). A party may not recharacterize a claim to gain the benefit of a 

longer limitations period. Eastwood v. Cascade Broadcasting Co., 106 

Wn.2d 466,469, 722 P.2d 1295 (1986); Seely v. Gilbert, 16 Wn.2d 611, 

615, 134 P.2d 710 (1943) (plaintiff could not avoid assault and battery 

two-year statute of limitations by also alleging a conspiracy claim to 

accomplish the same result). The trial court did not err by summarily 

dismissing Schreiner's claims as a matter of law. 

C. Schreiner's fraudulent concealment theory was 
admittedly never pled. Furthermore, fraudulent concealment does not 
toll the contract statute of limitations. 

Schreiner argues that, "[u]nder principles of equity, the discovery 

rule applicable to tort actions applies to declaratory judgment claims 

involving a fraudulent[ly] concealed default of a contract" (Appellant's 

Br. at 34), relying upon Brutsche v. City of Kent, 78 Wn. App. 370, 898 

P.2d 319 (1995) to support its argument that "[ w]hen there is more than 
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one analogous period, 'the longer of two .. . periods should be applied. '" 

(Appellant's. Br. at 34 (quoting Brutsche, 78 Wn. App. at 377).) 

Fraud as an independent cause of action was never pled by 

Schreiner (and in fact was affirmatively disclaimed). It cannot be 

considered for the first time on appeal. 8 Mithoug, 128 Wn.2d at 462. 

Furthermore, fraudulent concealment or non-disclosure of material facts 

does not provide a basis for applying the discovery rule in a breach of 

contract action. Cornell v. Edsen, 78 Wash. 662 (1914) (reaffirmed in 

Taylor v. Puget Sound Power & Light Co., 64 Wn.2d 534, 537-538, 392 

P.2d 802 (1964), and Vertecs, 158 Wn.2d at 577-578). A cause of action for 

breach of contract accrues upon breach, not discovery. Vertecs, 158 Wn.2d 

at 577-78; Taylor, 64 Wn.2d at 538; Cornell, 78 Wash. at 665; and Kinney, 

150 Wn. App. at 193. In sum, a contention that actions constituting breach of 

contract were concealed does not invoke the discovery rule. 

Additionally, the statute of limitations for declaratory judgment 

concerning the lease is the six-year statute of limitations for breach of 

contract, as the gravamen of the dispute between the parties is based on an 

alleged breach of a written contract, as acknowledged by Schreiner before 

8 Judge Altman correctly noted at the Plaintiffs reconsideration hearing that "fraud was 
not pled." (RP Hr'g Tr. 33:25, August 16,2011.) Schreiner has admitted fraud was not 
pled. (CP 643 :21-23 ("the complaint does not seek such relief'); Appellant's. Br. at 35 
("Here, Schreiner Farms did not plead the nine elements of a traditional fraud action.").) 
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the trial court. (RP Hr'g Tr. 15: 9-12, July 19,2011.) Reid, 124 Wn. App. 

at 122 ("Where . . . a special statute of limitation applies, even a 

declaratory judgment action is subject to the same statutory limitation."); 

Federal Way, 62 Wn. App. at 537. There is not more than one analogous 

statute of limitations in this case. Judge Altman acknowledged as much in 

the portion of his order that provides that, "This case sounds in contract." 

(CP 737:20.) 

Brutsche is distinguishable, as it involved a declaratory judgment 

challenge to zoning amendments that did not have a clearly applicable 

statute of limitations. The court applied by analogy a 30-day period for 

appeals from land-use decisions. Brutsche, 78 Wn. App. at 376-380. 

Unlike Brutsche, there is no need to fashion a limitations period by 

analogy in this case, as Schreiner's claims of breach based upon the 

January 2000 assignment by Nextel to Tower Asset Sub or the April 2000 

license agreement by Tower Asset Sub/SpectraSite to Washington Oregon 

Wireless, are based on the Communications Site Lease Agreement, a 

written contract. The limitations period for written contracts is six years. 

RCW 4.16.040(1). 

Similarly, Schreiner's reliance upon Crisman v. Crisman, 85 Wn. 

App. 15, 931 P.2d 163 (1997) is misplaced. In Crisman, the court 

correctly noted that, "Courts apply the discovery rule to two categories of 
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cases," i.e., fraud (in which case the Legislature has memorialized the 

discovery rule in RCW 4.16.080(4» and tort actions. Crisman, 85 Wn. 

App. at 20-21. Neither cause of action has been pled in this case. Crisman 

is inapposite. 

D. Schreiner's continuing breach theory was not timely 
raised below, and in any event is not applicable to these facts, nor is it 
otherwise supported by Schreiner's authority. 

Schreiner argues that Defendants' acts constitute a continuing 

breach of contract that should serve to extend the six-year statute of 

limitations. (Appellant's Br. at 39.) Schreiner did not raise this legal 

theory, either in opposition to Defendants' motion for summary judgment 

(CP 267-280) or in opposition to Defendants' motion for reconsideration 

(CP 633-639). Schreiner first raised this theory in its CR 59 Motion for 

Reconsideration (CP 745-748), which was improper. Wilcox, 130 Wn. 

App. at 241. 

Even if considered, the continuing breach theory has no application 

to this case. Schreiner argued that "Defendants began breaching the use 

provision of the lease in 2000 and continued to breach the use provision 

through to the present." (CP 747 (emphasis added).) The rule is that a 

promise (or contract covenant) once breached commences the statute of 

limitations, notwithstanding the fact that the same alleged breach remains 

uncured. E.g., Vertecs, 158 Wn.2d at 578 ("a claim arising out of a 
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contract accrued on breach and not on discovery"); Taylor, 64 Wn2d at 

538 (uncured breach for 21 years, 1940-1961). 

A similar attempt to skirt settled precedent regarding accrual of 

contract-based claims was asserted in Pinnacle Pizza Co., Inc. v. Little 

Caesar Enterprises, Inc., 598 F.3d 970 (8th Cir. 2010). In that case, 

plaintiff claimed Little Caesars had taken and used franchise material (the 

marketing concept of "Hot-N-Ready") for more than six years, in breach 

of a franchise agreement. Little Caesars prevailed under Michigan's six-

year contract statute of limitations. Like Washington's case law, "Under 

Michigan law, a breach of contract claim accrues when the breach occurs 

- even ifthe plaintiff is unaware of the breach." Id. at 975. 

Like Schreiner, Pinnacle argued that each day Little Caesars used 

the franchise material constituted a new breach and reset the statute of 

limitations. The Pinnacle court determined that a continuous breach would 

not reset the statute of limitations, but rather there would need to be 

subsequent distinct breaches. Id. at 974-975. The court further held: 

Each subsequent use of "Hot-N-Ready" is merely more 
evidence of the original breach but not a new, distinct 
breach. 

We thus conclude that if [Little Caesar] breached the 
franchise agreement, it did so once - the first time [Little 
Caesar] appropriated "Hot-N-Ready." Pinnacle's action for 
breach of contract, therefore, accrued when [Little Caesar] 
allegedly materially breached the contract. This breach 
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would have occurred before October 25, 1998. "'The fabric 
of the relationship once rent is not torn anew with each 
added use or disclosure, although the damage suffered may 
thereby be aggravated.'" 

Id. at 978-79 (citation omitted). 

The Nebraska Supreme Court applied the same analysis in 

Cavanaugh v. City of Omaha, 580 N.W.2d 541 (Neb. 1998), where the 

City of Omaha allegedly breached a collective bargaining agreement by 

not giving the plaintiff notice of an opportunity for promotion. The 

plaintiff contended that there were four successive breaches, which reset 

the statute of limitations each time there was an alleged breach. The court 

held that "a cause of action in contract accrues at the time of the breach or 

failure to do the thing agreed to, irrespective of any knowledge on the part 

of the plaintiff or of any actual injury occasioned to him or her." Id. at 544 

(citation omitted). Further emphasizing the point, the court instructed that: 

It is the nonperformance of the specific affirmative duty 
contained in the CBA which constituted the breach in this 
case, not the actions taken by the City subsequent to the 
breach and as a result of the breach. To hold otherwise 
would mean that every time the City acted with respect to 
the promotion examination and the list generated from that 
examination, there would be a new breach of the CBA. 
Such a holding would, in effect, obviate the occurrence 
rule. 

Id. at 545-46. 

To the same effect is Liptrap v. City of High Point, 496 S.E.2d 817 

(N.C. App. 1998), which involved a November 1996 claim alleging that a 
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June 1992 city resolution freezing longevity payments violated a 1966 

ordinance. The court held that the claim was barred by the two-year statute 

of limitations and rejected the plaintiffs' argument that "the 1966 

ordinance imposed a continuing obligation" to make payments and that 

each failure to pay following the 1992 resolution "constituted separate 

breaches of contract, each of which triggered a new statute of limitations 

period." Id. at 818. 

Generally, a cause of action accrues and the statute of 
limitations begins to run as soon as the right to institute and 
maintain a suit arises. ... In an action for breach of 
contract, the statute begins to run on the date the promise is 
broken . ... Plaintiffs cause of action accrued on 4 June 
1992, the day the City Council passed the resolution 
freezing the amount of longevity pay and breached their 
contracts with plaintiffs, despite the fact that the 1966 
ordinance imposed on the City the obligation to make 
increased payments in accordance with the schedule 
contained in that ordinance. We do not consider the 
subsequent refusals of the City to pay additional amounts to 
those plaintiffs reaching greater increments of service as a 
series of multiple breaches. The effect of the subsequent 
refusals "is only aggravation of the original injury." 

Once plaintiffs' cause of action accrued, plaintiffs had two 
years within which to file suit. Since they failed to do so, 
their action is barred by the statute of limitations. 

Id. at 819, 822. 

Here, Schreiner's cause of action for breach of contract accrued, if 

at all, in early 2000 when the assignment, licensing and installation of the 

second array occurred. 
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Schreiner's cited authority of James S. Black & Co., Inc. v. F. W 

Woolworth Co., 14 Wn. App. 602, 544 P.2d 112 (1975) is factually and 

legally distinguishable. 

First, Black did not purport to decide any issue of the statute of 

limitations for continuing breach under Washington law. Rather, Black 

(in allowing a claim for contract damages incurred more than six years 

before the suit was brought) specifically noted that the tenant had failed 

to take exception to a jury instruction "'that under the lease plaintiffs 

claim for failure to keep in repair may be brought within six years after 

the time for surrender of the premises,' ... [thus] it became the law of 

the case." Black, 14 Wn. App. at 610, n.6. The "law of the case" doctrine 

limits the application of the legal principles announced to the parties to 

that litigation. Roberson v. Perez, 156 Wn.2d 33, 41, 123 P.3d 844 

(2005). Black involved breaches causing damages outside the six-year 

statute of limitations, where the defendant failed to take exception to the 

jury instruction, making it liable for damages outside the statute of 

limitations. Black does not hold or establish, as a matter of Washington 

case law, that actions for breach of contract need not be brought within 

six years of when the breach first occurs. Nor has Black been cited by 

any subsequent Washington case for that proposition. 

36 



Second, Black involved a covenant to repair where, "The general 

rule is that a covenant to make repairs is not breached until the 

expiration of the term." Black, 14 Wn. App. at 610 (citing Nelson v. City 

of Seattle, 180 Wash. 1, 33, 38 P.2d 1034 (1934)). Black does not 

purport to establish when contract breaches accrue outside the context of 

covenants to repair and surrender of leased premises. 

Here, no claim was pled for a breach of a covenant to repair. 

Rather, Schreiner's claims of breach arise from actions that occurred in 

2000. 

E. Schreiner's equitable estoppel theory is improperly 
argued for the first time on appeal. Furthermore, Schreiner does not 
support the argument by citation to the record. 

Schreiner argues for the first time on appeal that Defendants are 

"equitably estopped from asserting the statute of limitations" defense. 

(Appellant's Br. at 41.) Only the evidence and issues timely called to the 

attention of the trial court may be considered on appeal of a summary 

judgment; issues raised for the first time on appeal will not be considered. 

Mithoug, 128 Wn.2d at 462; City of East Wenatchee v. Douglas County, 

156 Wn. App. 523, 530,233 P.3d 910 (2010); RAP 2.5(a); RAP 9.12. 

A search of the 864 pages that comprise the Clerk's Papers for the 

words "estoppel" and "estopped" reveals that they cannot be found in any 

context related to an issue raised by Schreiner. Notwithstanding, 
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Defendants provide the following limited response to Schreiner's equitable 

estoppel argument. 

After citing the cases defining its equitable estoppel argument, 

Schreiner further argues that the Defendants "induced Schreiner Farms not 

to inspect the property or otherwise inquire whether there had been a 

default by secretly assigning rights" and that '''consent' was superficially 

obtained," merely referring to the record at CP 339 (Appellant's Br. 41-

42.). This document, the letter from SpectraSite to Schreiner dated March 

3, 2000, is not a secret inducement of any kind. This letter provides that, 

"By signing below, Landlord approves the licensing of tower and ground 

space and easement(s) by SpectraSite to [WOW]" (emphasis added) and, 

"If you have any additional questions, please do not hesitate to call me ... 

. " The signature space is headed, "ACKNOWLEDGEMENT AND 

CONSENT." (Capitalization in original.) Immediately below this header, 

the signature line is prefaced, "Consent to the License Agreement is 

hereby acknowledged." (CP 339.) Schreiner points to no other evidence in 

the record supporting the inducement or equitable estoppel argument. 

Defendants respectfully submit that there is no basis for this Court 

to consider Schreiner's newly raised equitable estoppel argument as part of 

this appeal, given that it was not raised below, the dearth of supporting 

evidentiary proof, and the express terms of Schreiner's consent. The seven 
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plus years of notices, requests for a replacement memorandum of lease 

and enclosures that include the actual assignment documents and license 

to Washington Oregon Wireless are far from secret. 

VII. DEFENDANTS' CROSS-APPEAL 

A. Defendants' Assignment of Error on Cross-Appeal. 

The trial court erred in finding that there were material issues of 

fact concerning Schreiner's claims of breach. (CP 732.) Given the claims 

pled, Schreiner's requests for relief, and real property rules, summary 

judgment should alternatively have been granted on the ground that there 

was no breach of the lease. (CP 92, 93, 732:10-14.) Each of the issues 

presented are based on Schreiner's claims in its First Amended Complaint 

and its Request for Relief (hereafter collectively the "Claim" or "Claims"). 

(CP 92, 93-94.) 

B. Issues Pertaining to Assignment of Error for Cross-
Appeal. 

1. Use. 

Whether Schreiner's Claim that Nextel's assignee Tower Asset 

Sub did not provide radio communication services should have been 

dismissed as a matter of law. ("Unauthorized use" Claim.) (CP 92:15-18, 

93:15-18.) 
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2. Assignment. 

Whether Schreiner's Claim that Nextel was not authorized to 

assign to Tower Asset Sub, Inc. under the lease should have been 

dismissed as a matter of law. ("Unauthorized assignment" Claim.) (CP 

92:19-21,93 :15-18.) 

3. Consent; License. 

Whether Schreiner's Claim that it did not consent to Defendant 

SpectraSite Communications licensing tower and ground space to 

Washington Oregon Wireless should have been dismissed as a matter of 

law. ("Unknowing consent" Claim.) (CP 92:22-30, 93:19-23.) 

4. Acceptance of Rent. 

Whether timely payment of rent and Schreiner cashing rent checks 

for over seven years supports dismissal as a matter oflaw. (CP 120:4-6.) 

VIII. SUMMARY OF ARGUMENT 

Schreiner's three Claims (use, assignment, and unknowing 

consent) are subject to dismissal based on settled Washington real 

property law, timely payment of rent, and Schreiner cashing the checks for 

over seven years without protest or a reservation of rights. 
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IX. ARGUMENT 

A. Washington law on lease provisions forecloses claims of 
breach. 

1. Real property rules. 

Restraints on alienation or restraints on use, assignment, and 

licensing are disfavored and strictly construed. Washington courts do not 

enforce them beyond their express tenns. William B. Stoebuck & Dale A. 

Whitman, The Law of Property § 6:24 (3d ed. 2000); and Noon v. 

Mironski, 58 Wash. 453, 455-56, 108 P. 1069 (1910). 

The authorities are numerous to the effect that stipulations 
against an assignment of a lease, or against a subletting, are 
to be strictly construed .... "Covenants of this description 
are construed by courts of law with the utmost strictness, to 
prevent the restraint from going beyond the express 
stipulation." ... "Restrictions of this character ... are, it is 
said, to be construed strictly and a particular mode of 
alienation is .. . not to be regarded as prohibited, unless it is 
'by words which admit of no other meaning.' Accordingly, 
a covenant or condition not to assign is not broken by the 
making of a sublease, and ... the weight both of reason and 
authority is to the effect that a covenant not to sublet is not 
broken by an assignment." A marked and well-recognized 
distinction exists between a covenant against an assignment 
of the entire lease, and a covenant against the subletting of 
a portion of the premises. An expressed covenant against 
the one privilege will not restrain the lessee from enjoying 
or exercising the other. 

Burns v. Dufresne, 67 Wash. 158, 161, 121 P. 46 (1912) (emphasis added) 

(citations omitted). Affinning precedent, Burns cited Cuschner v. 

Westlake , 43 Wash. 690, 86 P. 948 (1906). Cuschner held that a lease that 
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.. . 

prohibited subletting of the entire premises without written consent of the 

lessor did not limit or prevent subletting of a portion of the premises. 

Cuschner, 43 Wash. at 695-696. Given the precedent established in Burns 

and Cuschner, the Washington State Supreme Court subsequently ruled 

that Washington has "adopted the generally accepted view that 

prohibitions in leases against assignments and against subletting are not 

looked upon with favor by the courts, and will be strictly construed; and a 

prohibition in one of these respects will not amount to a prohibition in the 

other respect." Willenbrock v. Latulippe, 125 Wash. 168, 172,215 P. 330 

(1923) (citation omitted). 

Washington has retained its "strong policy against restraints on the 

alienation of property interests." E.g., Ernst Home Center, Inc. v. Sato, 80 

Wn. App. 473, 486, 910 P.2d 486 (1996) (landlord declined to consent to 

assignment of commercial lease by Ernst Home Center to Value Village). 

As shown below, the foregoing precedent supports dismissal of 

each of Schreiner's remaining three claims, related to use, assignment and 

licensing, as a matter of law. 

2. Assignee Tower Asset Sub's activities were not an 
"unauthorized use". 

A use that is not expressly prohibited is permitted. Stoebuck & 

Whitman, supra §6.24, citing Noon v. Mironski, 58 Wash. at 454-55. The 
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express terms of the Lease use provision in the instant case are: "The 

Premises may be used by Lessee for any activity in connection with the 

provision of a radio communications facility from which Lessee can 

provide radio communications services specific to Lessee's operations." 

(CP 328 (emphasis added); and App. 1.) The use of "may" and "any 

activity in connection" is dispositive of Schreiner's use Claim. (CP 92: 15-

18, 93:15-18, 328.) "May" is considered "permissive." Yesler Estate, Inc. 

v. Continental Distributing Co., 99 Wash. 480, 482, 169 P. 967 (1918) 

("May" in a use clause creates "permissive" and not "restrictive" use.). 

See also Benjamin Franklin Thrift Stores v. Jared, 192 Wash. 252, 73 P.2d 

525 (1937) (holding that nothing in the lease expressly prohibited 

operating a competing meat market within 200 feet of the premises and 

competing with the landlord, therefore opening a meat market within 200 

feet was permitted). "[C]ourts ... limit the scope of [use] restrictions by 

strict or literal reading." Stoebuck & Whitman, supra § 6.24. Given the 

disfavor for restricting a lessee's use, Professor Stoebuck instructs, "Thus, 

a landlord who would limit uses to, say, a grocery and delicatessen should 

insure that the tenant covenants to use the premises 'only' for those 

purposes ... 'and no other purposes. '" Id. 

Schreiner admits changing terms III the use provISIOn, but not 

changing or asking that the permissive terms be removed. (CP 172; 
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Schreiner Dep. 93:8-17.) Schreiner also admits that it did not investigate 

Nextel's operations in 1998 or 1999, the time period in which the Lease 

was negotiated and signed. (CP 172; Schreiner Dep. 93:23-94:13.) At the 

trial court level, Defendants proved that Nextel's operations included 

ownership, operation and maintenance of radio communications facilities 

in 1998 and 1999, just like the subject site has been utilized throughout the 

term of the Lease. (CP 130-132; and 443.) 

Defendants also established that the only named Defendant

assignee, Tower Asset Sub, provided radio communications services. (CP 

131-132, 137, 141,439,528.) Defendants also affirmatively proved that 

the non-assignee Defendants provided radio communication services. (CP 

130-132, 137, 141-142, 371 (Nextel, original lessee, and WOW), 525 

(American Tower, Inc., alleged parent of SpectraSite), 531 (SpectraSite 

Communications, parent of Tower Asset Sub).) In response to summary 

judgment, Schreiner did not controvert with competent evidence that 

Tower Asset Sub (the Defendant-assignee in Schreiner's first Claim) did 

not provide "radio communications services." (CP 92: 15-21, 93: 15-18, 

131-132,137,141-142439,528.) 

In sum, owning, operating, and managing a radio communications 

facility are radio communications services and within the permissive use 

terms of § 2 of the Lease. Respectfully, it was error for the trial court to 
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conclude that questions of material fact remained as to the Claim for 

unauthorized use. (CP 92:15-18, 93:15-18, 732.) 

3. The assignment to Tower Asset Sub was not 
"unauthorized"; "Assignment" and "Notice" terms. 

Schreiner argues that "[e]ach of the 'assignments,9 was in violation 

of the Ground Lease in that Nextel did not actually assign 'all' of 'its 

rights and obligations' but only licensed or subleased, without the 

knowledge and consent of Schreiner Farms, the Power Pole ." 10 

(Appellant's Brief at 12 (emphasis added).) In its First Amended 

Complaint, Schreiner claims that, "A controversy exists between Plaintiff 

and Defendants as to whether Defendant Nextel was authorized to assign 

the lease to Defendant Tower Asset [referring to Tower Asset Sub], which 

does not provide radio communication services." (CP 92: 19-21.) Schreiner 

requests that the court declare that, "Defendant Nextel was not authorized 

to assign the lease to Defendant Tower Asset because Defendants 

American Tower, SpectraSite [Communications] and Tower Asset do not 

provide radio communication services ... "(CP 93:15-18.) 

9 The assignments Schreiner identifies here were simultaneous, successive assignments 
by Nextel to "Tower Parent Corp." then to "Tower Asset Sub, Inc." (CP 423-43 I.) 
10 By way of clarification, "Power Pole" is the Plaintiff's term, which the Defendants 
respectfully submit does not accurately describe the leased Premises, which is defined in 
§ 1 of the Lease Agreement (CP328.). 
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The express terms of § 14 of the Lease provide, "Lessee may 

assign this Agreement to an entity upon written notification to Lessor by 

Lessee, subject to the assignee assuming all of Lessee's obligations 

herein." (CP 330 (emphasis added); App. 1.) 

a. Restraint requiring assignment of all rights: While this is a new 

and untimely Claim, there is no § 14 lease term that Lessee is obligated to 

assign "all of its rights and obligations," as Schreiner now argues. 

(Appellant's Br. at 12 (emphasis added).)11 Schreiner acknowledged this 

in its First Amended Complaint, when it submitted that the Lessee could 

assign, subject to the assignee assuming the obligations under the lease. 

(CP 91: 16-18.) A covenant not to assign all parts of the premises will not 

prevent assignment of only one part. Burns v Dufresne, 67 Wash. at 161; 

Cuschner v. Westlake, 43 Wash. at 695-96; and Willenbrock v. Latulippe, 

125 Wash. at 172. In sum, in the absence of an express term requiring the 

lessee to assign all of it rights, in addition to "the assignee assuming all of 

Lessee's obligations," Washington real property law forecloses Schreiner 

from imposing an added restraint or term limiting alienation. Relatedly, 

II Defendants object and do not concede that Plaintiff can add a new claim such as this. 
Defendants have consistently maintained that Plaintiff may only advance claims and 
requests for relief pled in its First Amended Complaint. This claim was not pled, and by 
pointing out the legal futility of this new claim, Defendants do not intend to waive the 
lack of pleading and untimeliness. 
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the assignee's acceptance of obligations under the Lease has never been 

questioned by Schreiner. 

b. Use: Defendant Tower Asset Sub's operations, as well as those 

of other Defendants, is addressed in § IXA.2. above. Tower Asset Sub's 

operations were radio communications services and the services it 

provided from the Premises were specific to its operations. 

c. Notice: The First Amended Complaint makes no claim that there 

was a breach of the notice provision. (CP 92-94.) The only assignment

based Claim is whether Nextel was authorized to assign to Defendant 

Tower Asset Sub, given the argument that Tower Asset Sub did not 

provide radio communications services. (CP 92:15-21, 93 :15-18.) As 

shown, Schreiner was provided with an abundance of notices of 

assignment. 

For example, Schreiner was notified by letter on January 20, 2000 

that the lease was assigned to Tower Asset Sub, which did business as 

SpectraSite Communications, and that Tower Asset Sub was an affiliate of 

Nextel. (CP 159-160, 187; Schreiner Dep. 41 :13-43:11; App. 2.) The 

notice also informed Schreiner that, "You should experience little change, 

if any, as a result of this restructuring of Nextel's tower assets," and that 

the name on the rent checks would change to SpectraSite. (Id.) "The 

contract [sic] information of [Tower Asset Sub] for the purpose of the 
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giving of notices under the Lease is .. . " (ld.) Additionally, Schreiner was 

notified, "If you have any questions or concerns regarding this notice, 

please send a letter to Nextel at .... " (ld.) 

Within a month, Schreiner was given a notice directly from 

SpectraSite Communications, again describing its relationship as a d/b/a 

for Tower Asset Sub and explaining that SpectraSite Communications was 

"a leading owner and operator of communications towers for the wireless 

telecommunications industry." (CP 160-161, 188; Schreiner Dep. 44:15-

47:11; App. 2.) 

On March 3, 2000, SpectraSite Communications again wrote to 

Schreiner, recapped the prior assignment, and requested consent to license 

"tower and ground space and easement(s)" to Washington Oregon 

Wireless, under § 14 of the LeaseY (CP 161, 189; Schreiner Dep. 47:15-

49:21; App. 2.) On March 10, 2000, Schreiner signed and gave written 

consent. This was within seven months of having signed the lease (August 

1999) and seven days after being requested to provide consent. (ld.) 

Schreiner had no questions about any part of the notice and consent. (ld.) 

On May 23, 2001, SpectraSite wrote to Schreiner and requested a 

replacement memorandum of lease, as SpectraSite had not been able to 

12 Washington Oregon Wireless was inadvertently referred to as Western Oregon 
Wireless. See footnote 4, supra. 
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locate the original. (CP 164,204-235; Schreiner Dep. 58:2-59:12; App. 2.) 

The May 23 rd letter noted an enclosure. (CP 164, 165; Schreiner Dep. 

58:2-60:21, 62:21-63:18.) The enclosure included a copy of the actual 

assignment to Tower Asset Sub (as distinguished from simply notice of 

assignment). (CP 212-235; App. 2.) In part, the assignment states that it 

"contemplates, inter alia, the conveyance, assignment, transfer and 

delivery of Nextel's tower assets, and the continuing lease by Nextel of 

certain ground and/or platform space on such tower assets ... " (CP 224.) 

Schreiner admits it was likely read. (CP 165; Schreiner Dep. 63:5-10.) 

The notices and consent highlighted above are only a portion of the 

numerous notices provided to Schreiner over the seven plus years that 

elapsed before it first raised a question in April 2007. From August 1999 

to April 2007, Schreiner was repeatedly given a toll free number and 

asked to call or write ifthere was a question. (CP 187, 188, 189, 203, 204, 

205; App. 2.) Schreiner acknowledges that, at the same time, it timely 

received and cashed every rent check, with out objection, protest or a call 

to any of the Defendants. (ld., CP 160, 161, 165, 166, 168, 170,241-242; 

Schreiner Dep. 43:11, 47:3-7, 49:4-21,65:1-13,67:13-16,69:3-17,75:15-

76:25,82:1-21.) 

In sum, Washington real property lease rules foreclose imposing a 

non-express restraint. (CP 92: 19-21, 93: 15-18.) 
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4. Schreiner gave written consent to the license to Washington 
Oregon Wireless; "License" and "Consent" terms. 

Section 14 of the Lease expressly allows subletting or licensing of 

all or a portion of the leasehold with consent. (CP 330.) In deposition, Joe 

Schreiner admitted that the Lessee can sublet or license a portion of the 

premises if the Lessor gives consent. (CP 171; Schreiner Dep. 86:6-18, 

87:4-8.) With that admitted understanding, Schreiner signed, gave written 

consent, and specifically "approve[d] the licensing of tower and ground 

space and easement(s) by SpectraSite Communications to [Washington] 

Oregon Wireless, Inc." (CP 161, 169, 189 (emphasis added); Schreiner 

Dep. 48:14-19, 81:21-25.) 

The "subletting" and "licensing" terms of Section 14 make no 

distinction between consent for subletting and consent for a license. (CP 

330; App. 1). There is also no express term for the form or content of a 

request for consent to sublet or license. (Id.) One hundred years of 

precedent disfavoring restraints on alienation and forbidding restrictions 

that are not express forecloses the contention that a landlord is entitled to a 

particular type of information where the lease did not expressly provide 

for it. Ernst Home Center v. Sato, 80 Wn. App. at 482 n.8, 486. It deserves 

further emphasis that SpectraSite Communications' March 3, 2000 letter 

requesting Schreiner's consent invited, "If you have any additional 
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questions, please do not hesitate to call me." (CP 189.) Contrary to the 

arguments presented in Schreiner's appeal, Schreiner admitted that it had 

no questions about the consent to license that was being requested and 

which it provided on March 10, 2000. (CP 161; Schreiner Dep. 47:12-

49:3.) 

Moreover, in response to a question from its lawyer, Schreiner 

admitted to receiving the actual Tower Attachment License (as 

distinguished from the March 3, 2000 request for consent to license) and 

likely reading it. (CP 162; Schreiner Dep. 51:1-53:9.) The license 

Schreiner received described Washington Oregon Wireless' use, and 

illustrated both its antennas and equipment and those of Nextel by name. 

(CP 190-192 (Recitals, §§ 1,2,8,11),198-200 (Ex. A-I); App. 2.) In 

sum, based on real property rules, Schreiner's Claims relating to licensing 

and consent should have been dismissed as a matter of law. Respectfully, 

the trial court erred when it found that questions of material fact remained 

concerning Schreiner's claim of unknowing consent to the license. (CP 

92:22-30, 93 : 19-28, 732: 10-14.) 

B. Washington law on past performance and acceptance of 
lease payments forecloses claims of breach. 

For over seven years after Schreiner's March 10, 2000 

Acknowledgement and Consent, the Lessees/assignees performed by 
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remitting rent as provided in § 4 of the Lease. (CP 149. 160, 168,241-242; 

Schreiner Dep. 43:3-18, 75:15-76:1.) Schreiner cashed the rent checks 

without protest or a reservation of rights. (CP 149, 168, Schreiner Dep. 

75:19-22.) 

For over seven years, Defendants wrote to Schreiner about the 

assignments and use of the leased premises. (See § lIl.A., supra; App. 2.) 

Schreiner gave no notice and did not raise a question until its counsel 

wrote to American Tower Corporation on April 25, 2007, in an attempt to 

obtain increased rent. (CP 388-390.) From August 1999, when the Lease 

commenced, to 2007, Defendants relied on the Lease terms as written, 

invested in the site, relied on Schreiner's signed consent that was given 

March 10, 2000, and contracted with users of radio communications 

servIces. 

Under Washington case law, "When one party performs under 

contract, and the other party accepts his performance without objection, it 

is assumed that such performance was the performance contemplated by 

the contract." Evans v. Laurin, 70 Wn.2d 72, 76, 422 P.2d 319 (1966) 

(citing 17A C.J.S. Contracts §590, at 1144). A plaintiff cannot accept over 

seven years of performance under a contract and then assert a breach of 

contract claim based upon a provision that was allegedly not performed 

according to its letter during the course of performance. Douglas 
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Northwest, Inc. v. Bill O'Brien & Sons Const., Inc., 64 Wn. App. 661, 

675-76, 828 P.2d 565 (1992). When a plaintiff does not mention or seek to 

enforce certain provisions of a contract during an extended period of time 

and the defendant timely pays, the plaintiff is deemed to have waived a 

breach of contract claim. Id. at 676-77; see also Field v. Copping, Agnew 

& Scales, 65 Wash. 359, 362, 118 P. 329 (1911). 

Respectfully, the trial court erred when it ordered that there were 

questions of material fact concerning the Schreiner's claims of breach. (CP 

92:15-30, 93:15-27, 732:10-14.) Schreiner's more than seven years of 

acceptance of performance and cashing of rent checks provide an 

additional basis to affirm dismissal of this case. 

X. COSTS 

Without presuming the outcome of the subject appeal, the 

Defendants respectfully request an award of costs and recoverable fees in 

accordance with and pursuant to the court rules, which provide, in relevant 

part, that "the appellate court will award costs to the party that 

substantially prevails on review, unless the appellate court directs 

otherwise in its decision terminating review." RAP 14.2; see also Kirby v. 

City o/Tacoma, 124 Wn. App. at 475. The Defendants further reserve the 

opportunity to file a cost bill to set forth their costs and fees that are 
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recoverable under Washington law and the relevant rules of appellate 

procedure. 

XI. CONCLUSION 

Based on the foregoing argument and authority, the Defendants 

respectfully submit that the trial court's order granting summary judgment 

dismissal of Schreiner's claims against the Defendants (CP 734-38) was 

appropriate because they were time-barred by the six-year statute of 

limitations for written contracts. 

Alternatively, Defendants respectfully submit that long-standing 

Washington precedent in the area of real property and lease jurisprudence 

provides an additional basis for affirming the trial court's decision. The 

express language of the Lease does not restrain or prohibit assignment, 

licensing, and use of the premises, as challenged by Schreiner in its First 

Amended Complaint. Because of this, Defendants respectfully ask this 

Court to find that the trial court erred when it ordered that "[t]here are 

questions of fact concerning Plaintiff s claims of breach of the lease as 

pled in the Complaint ... " (CP 732:11-12), and hold that real property 

rules provide an alternative basis to affirm the grant of summary 

judgment. 
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Finally, well-settled Washington case law governing principles of 

payment and acceptance require that this Court dismiss Schreiner's claims 

of breach. 

DATED this L3 day of April, 2012 

MEYER, FLUEGGE & TENNEY, ETTER, M~MAHON, LAMBERSON, 
P.S. CLARY & ORESKOVICH, P.C. 

/ ... :.~ 
--.. ... -;~: .. / . :9~Ray: . Clary, W 

Robert C. Tenney, WSBA # 9589 Attorneys for Defendan 
Mark D. Watson, WSBA # 14693 Tower, Inc., Tower Asset Sub, Inc., 
Attorneys for Defendants Nextel and SpectraSite Communications, Inc. 
West Corporation, Inc. d/b/a Nextel 
Communications, and Washington 
Oregon Wireless 
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APPENDIX 1 - ENLARGED EXCERPTS OF LEASE 

The following Appendix is provided to the Court as a means of 

facilitating review of Lease excerpts and other portions of the Clerk's 

Papers. The selected Lease provisions below consist of actual 

reproductions of the Clerk's Papers which are unfortunately of fairly poor 

quality and are followed by a more legible typed version. 

COMMUNICA TlONS SITE LEASE AGREEMENT (GROUND) 

This Communications Site Lease Agreement (Ground) ('Agreement") is entered into this U day of ~Ob , 199 L 

I. Premises. ~or is ~c owner o( a pwl of land (the "Land') I«alcd in the COIJnty ~f Klickitat, Sialt of Wushington, commonly 
known us A.!smot's PiirCtl No. 02·ll'()900.0000. The lAnd is mort particular~ destribed in Exhibits A·I and A·2 ilnhcxcd hereto, lessor 
hmby lcases 10 Lcm and LessI!C leases (rom 1Asof. approximalely two·thousand (1000) square reel of the Land and all access and utility 
COlScmenlS, ir any (the "Ptemi~~s'). al described in Exhibit B a.'1nex~d rn.'ltIO, 

(CP 177,328.) 

1. Premises. Lessor is the owner of a parcel of land (the 
"Land") located in the County of Klickitat, State of 
Washington, commonly known as Assessor's Parcel No. 02-13-
0900-0000. The Land is more particularly described in 
Exhibits A-I and A-2 annexed hereto. Lessor hereby leases to 
Lessee and Lessee leases from Lessor, approximately two
thousand (2,000) square feet of the Land and all access and 
utility easements, if any (the "Premises"), as described in 
Exhibit B annexed hereto. (Emphasis added). 
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2. Usc. The Premises may be used by Lessee for any activity in connection with the provision of a radio communications facili~ from 
which Lessee etlrl provide radio communications services specific to Lessee's operations. Lessor agrees to cooperate with Lessee, at Lessee's 
expense, in making application for tIrId obtaining all licenses, permits and any tIrId all other necessary approvals that may be required for 
Lessee's intended use ofthc Premises. . 

(CP 177,328.) 

2. Use. The Premises may be used by Lessee for any 
activity in connection with the provision of a radio 
communications facility from which Lessee can provide radio 
communications services specific to Lessee's operations. 
Lessor agrees to cooperate with Lessee, at Lessee's expense, in 
making application for and obtaining all licenses, permits and 
any and all other necessary approvals that may be required for 
Lessee's intended use of the Premises. (Emphasis added). 

6. Facilities; Utilities; Access, 

(a) Lessee has the right to erecl maintain and operate on the Premises radio communications facilitiesincludiog, without limitation, 
a monopole and foundation, utility lines, transmission lines, air conditioned equipment shelt~r, electronic equipmen~ radio transmitting and 
receiving tIrItennas, supporting equipment, possible future generotOl, and structures thereto ('Lessee Facilities"). No addilional structures 
beyond those proposed and depicted in Exhibit B can be considered part of this Agreement unless previously approved by L~ssor in writing, 
which approval shall not be unreasonably withheld, but may cause Rent to change. In connection therewith, Lessee has the right to do all 
work necessary to prepare, maintain and alter the Premises for Lessee's business operations tIrId to install transmission lines connecting the 

(CP 177, 328.) 

6. Facilities; Utilities; Access. 
(a) Lessee has the right to erect, maintain and 

operate on the Premises radio communications facilities 
including, without limitation, a monopole and foundation, 
utility lines, transmission lines, air conditioned equipment 
shelter, electronic equipment, radio transmitting and receiving 
antennas, supporting equipment, possible future generator, 
and structures thereto ("Lessee Facilities"). No additional 
structures beyond those proposed and depicted in Exhibit B can 
be considered part of this Agreement unless previously 
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approved by Lessor in writing, which approval shall not be 
unreasonably withheld, but may cause Rent to change. In 
connection therewith, Lessee has the right to do all work 
necessary to prepare, maintain and alter the Premises for 
Lessee's business operations ... (Emphasis added). 

10. Termination. This Agreement may be terminated without funhcr liability on thirty (30) days prior written notice as follows: (i) by 
either party upon a default of IlI1Y covenant or term hereof by the other pany, which default is not cured within sixty (60) days of receipt of 
written notice of defaul~ provided that the grace period for any monetary default is ten (10) dlYs from receipt of notice; or (ii) by Lessee for 
any reason or for no r~on, provided Lessee delivers written notice of early termination to Lessor no later than thirty (30) days prior to the 
Commencement Date; or (iii) by Lessee if it does not obtain or maintain any license. permit or other approval necessary for the construction 
and operation of Lessee Fatilities; or (iv) by Lessee if Lessee is unable to occupy and utilize the Premises due to an action of the FCC. 
including without limitation, a take back of channels or change in frequencies; or (v) by Lessee if Lessee determines that the Premises are 
not appropriate for its operations for economic or technological reasons, including, without limitation, signal interference. 

(CP 178, 320.) 

10. Termination. This Agreement may be terminated without 
further liability on thirty (30) days prior written notice as 
follows: (i) by either party upon a default of any covenant or 
term hereof by the other party, which default is not cured within 
sixty (60) days of receipt of written notice of default, provided 
that the grace period for any monetary default is ten (10) days 
from receipt of notice; or (ii) by Lessee for any reason or for no 
reason, provided Lessee delivers written notice of early 
termination to Lessor no later than thirty (30) days prior to the 
Commencement Date; or (iii) by Lessee if it does not obtain or 
maintain any license, permit or other approval necessary for the 
construction and operation of Lessee Facilities; or (iv) by 
Lessee if Lessee is unable to occupy and utilize the Premises 
due to an action of the FCC, including without limitation, a take 
back of channels or change in frequencies; or (v) by Lessee if 
Lessee determines that the Premises are not appropriate for its 
operations for economic or technological reasons, including, 
without limitation, signal interference. (Emphasis added). 
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14. Assignment and Subletting. L~ssee may assign this Agrccmelltlu un entity upon wrillcn notilication to Lessor by Lessee. subject to 
the assignee assuming all uf Lessee's obligations hl!t'cin. Upon assignment, Lessee shall be relieved of all· future performance, liabilities, 
and obligations under this Agreement. Lessee shall not have the right to sublet or license Ihc Premises Of any portion thereof without 
Lessor's consent. Lessor may assign this Agreement upon wrillen no lice to Lessee, subject 10 the assignee assuming nil or the Lessor's 
obligations herein, including but not limited to, those set forth in Pafagrnph 10 ("Waiver of Lessor's Licn") above. This Agreement shall 
run with Ihe property and shall be binding upon and inure to the benefit of the parties, their respective successors, personal representatives, 
heirs and assigns. Notwithstanding anything to the contrary contained in this Agrccmen~ Lessee may assign, mortgagc, pledge, hypothecate 

(CP 179, 330.) 

14. Assignment and Subletting. Lessee may assign this 
Agreement to an entity upon written notification to Lessor by 
Lessee, subject to the assignee assuming all of Lessee's 
obligations herein. Upon assignment, Lessee shall be relieved 
of all future performance, liabilities, and obligations under this 
Agreement. Lessee shall not have the right to sublet or license 
the Premises or any portion thereof without Lessor's 
consent. Lessor may assign this Agreement upon written notice 
to Lessee, subject to the assignee assuming all of the Lessor's 
obligations herein, including but not limited to, those set forth 
in Paragraph 10 ("Waiver of Lessor's Lien") above. This 
Agreement shall run with the property and shall be binding 
upon and inure to the benefit of the parties, their respective 
successors, personal representatives, heirs and assigns. . .. 
(Emphasis added). 
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18. Miscellaneous. 

(a) This Agreement constitutes the entire agreement and understanding between the parties, and supersedes all offers, negotiations 
and other agreements concerning the subject matter contained herein. Any amendments to this Agreement must be in writing and executed 
by both parties. . 

(el This Agreement shall be binding on and inure to the benefit of the successors and pennitled assignees of the respective parties. 
(h) In any CIlSC where the approval or consent of one party hereto is required, requesled or otherwise 10 be given under this 

Agreement, such party shall not unreason~bly delay or withhold its approval or consent 

(i) All Riders and Exhibits annexed hereto form material parts or Ibis Agreement. 

(CP 179-180,330-331.) 

18. Miscellaneous 
(a) This Agreement constitutes the entire 

agreement and understanding between the parties, and 
supersedes all offers, negotiations and other agreements 
concerning the subject matter contained herein. Any 
amendments to this Agreement must be in writing and executed 
by both parties. 

( c ) This Agreement shall be binding on and inure to 
the benefit of the successors and permitted assignees of the 
respective parties. 

(h) In any case where the approval or consent of 
one party hereto is required, requested or otherwise to be 
given under this Agreement, such party shall not 
unreasonably delay or withhold its approval or consent. 

(i) All Riders and Exhibits annexed hereto form 
material parts of this Agreement. (Emphasis added). 
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EXBmrrR 

DESCRIPTION OP PREMISES 

I, Thi! E.t.hibt( Ii'filY I;t replro:cd by A lond 9.lr\~ of the Pren:l$es or.:e It Is (tcCi,od i}f lmet 
2, SelbJct or lhe Pmile! fll.'l!n the l.an:fs bDUJ1Ijri~ shall tit !lit ~3ll1nLt requlm:! by ib! spplK-Jblc 8D\~mrnenul uhorities, 
3, nIt type, nuti)ber and mcruniinB p~lion! Dnd b:alions of anrenaas Dnd rI\lnlll~Won 1i.n6 J~ 11ii4lnlli'l1l OI'Ily, A(mll}~ fl1lmb~ 

mounting p:1!iliOQl may ~Ir} from whlll is !hown AOO~e, 

(CP 183, 334.) 

EXHIBITB 

DESCRIPTION OF PREMISES 

[annotated diagram removed] 
Notes: 

1. This Exhibit may be replaced by a land survey of the 
Premises once it is received by Lessee. 
2. Setback of the Premises from the Land's boundaries shall 
be the distance required by the applicable governmental 
authorities. 
3. The type, number and mounting positions and 
locations of antennas and transmission lines are illustrative 
only. Actual types, numbers, mounting positions may vary 
from what is shown above. (Emphasis added). 
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APPENDIX 2 - NOTICES TO SCHREINER 

The following Appendix is meant to provide citations to the record 

for portions of Schreiner's Statement of the Case that argue 

unsubstantiated allegations of fraudulent concealment, despite the absence 

of a claim for fraud in the First Amended Complaint. The following list of 

documents shows the notices to Schreiner of the lease assignments and 

licensing: 

I . January 20, 2000 Nextel letter to Schreiner: lease assignment to 

Tower Asset Sub Inc. DBA SpectraSite. (CP I 87)(Emphasis added.) 

2. February 14, 2000 SpectraSite letter to Schreiner: lease 

assignment to Tower Asset Sub Inc. DBA SpectraSite. (CP 188) 

(Emphasis added.) 

3. March 3, 2000 SpectraSite letter to Schreiner: assignment to 

Tower Asset Sub Inc. and requesting consent to license to Washington 

Oregon Wireless. (CP I 89)(Emphasis added.) 

4. March 10, 2000: Schreiner consent to license to Washington 

Oregon Wireless. (CP I 89)(Emphasis added.) 

5. April 2000: Tower Attachment License to WOW. (CP 190-

193, 195-196, 199-200)(Emphasis added.) 

6. April 27, 2000: SpectraSite attorney letter to Schreiner: 

assignment to Tower Asset Sub Inc. (CP 203)(Emphasis added.) 
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7. May 23, 2001 : SpectraSite letter to Schreiner: referencing and 

attaching the 2000 assignment documentation from Nextel to Tower 

parent Corp. to Tower Asset Sub Inc. (CP 204-206,212-213, 224-

225)(Emphasis added.) 

8. September 14, 2005 : American Tower/ SpectraSite letter to 

Schreiner: SpectraSite merged with American Tower. (CP 238-239) 

(Emphasis added.) 

9. October 18, 2006: American Tower Corp. letter to Schreiner: 

Tower Asset Sub LLC is the lessee. (CP 243)(Emphasis added.) 

10. January 18, 2007 American Tower Corp. letter to Schreiner: 

Tower Asset Sub LLC is the lessee. (CP 246)(Emphasis added.) 

11 . February 23, 2007 American Tower Corp. letter to Schreiner: 

lease assigned to American Tower Asset Sub LLC. (CP 259-260) 

(Emphasis added.) 
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NEXTEL: 

VIA 
Re: 

PO BOX 2535 
RESTON VA 20195 

JANUARY 20, 2000 

068040 P 920 950163 
1IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIr~llllllIlIJllllllllllIlll,I 
JOE SCHREINER 
SCHREINER FARMS, INC. 
105 EAST BTH 
OLYMPIA WA 98501 · 1300 

X 010902 

CERTIFIED MAIL ' RETURN RECEIPT 
Ground Lease Agreement dated 08/28/99 (the "Lease") 
executed by and b~tween Schreiner Parms, Inc., 
as "Landlord", and Nextsl West corp., 'as "Tenant" i 
Nextel Tower Site No. WA - 0203 - Murdock, located 
in Klickitat, WA. 

Dear Sir or Madam: 

o ga ons un e e er . e a e 0 s ce, nc u ng 
w tho~t limitation all obI gat10ns set forth in the Lease to pay rent. 
ACCordingly' all Qf the duties and obligations of the tlnant under the 
Lease ehal hereafter be performed by Affiliate, and al of your duties 
and obligations as L~ndlord under the Lease hereafter s all De performable 
to and for the benefit of ,Affiliate. 
The contraQt information of Affiliate for the purpose of the giving of 
notices under the Lease is as follows: 

T6w~r Asset Sub l Inc. 
d b/a SpectraS!ce 
1 0 Regency Forest DriVe 
Suite !l00 
Cary, NC 27511 
Attn: COntracts Manager 
1,888-498'3667 

Thank you for your cooperation. 
Yours truly, 
Nextel Wesc Corp. 

cc: Tower Asset Sub, Inc. 

IJvuiti.v J JujJ 
Christie Hill 
Corporate Secretary 

1 EXHIBIT 
~ 

, .~ 

~ 
SF 001 
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SpectraSite 

EXHIBIT 

Febntary 14, 2000 

Schreiner Fanus, Inc. 
105 East 8th 
Olympia, WA 98501 

Re: Landlord Welcome Letter for Tower Site No.: WA-0022!Site Name:Murdock 

Dear Schreiner Farms, Inc.: 

Nextcl has notified you of the transfer of its interest in the lease, tower and associated equipment to 

Tower Asset Sub, Inc. an affiliate of Nextel d/b/a SpectraSite. Sper.traSite, based in Cary, NC, is a 
leading owner and operator of communicatioils towe(s (or the wireless telecommWlications industry. 

I For inquiries about Site Administration (e.g. Lease l>ayments, Contractual Matters, etc.) please 
contact (8:00am - 5:00pm EDT): 

SpectraSitc Communications 
100 Regency Porest Drive. Suite 400 
Cm.J::i:C 27511 : .,@ h'~]§67 I 
Attn: Pr6p'erty Manager 

t:~;~¥.q~~ ~b~~t ;&'t~c~: ~f Physical Sire Maintenance please contact (8:00am - 5:00pm EDT): 
• 1 .~ . 

SpectraSite Communications 
100 Regency Porest Drive, Suite 400 
Cary, NC 27511 
(888) 498-3667 
Attn: Property Manager 

"for After Hours and Emergencies (5:00pm - 8:00am EDT weekdays, weekends/holidays) call: 

(888) 498-3667 

Whenever you have an inquiJy, please reference the following: 
Tower Site No.: WA-0022 
Tower Site Name: Murdock 

For tax pwposcis we will need to have you complete the enclosed W-9 and return to SpectraSite. 
Since this is a legal requirement, it will ensure payments will not be delayed as well as correct 
reporting to the IRS. 

Sincerely, 

M~r9(~J~~, . . " '" .r ." ' .' 
Propeny-Manager: WcSt Region' 

Cc: Site Operatio~s, Aip; File 

I 

SpoC1raSI'. (ommuflfceUonl, .ne. www.Speetro9Ite.com 

100 R(ea,cy FotUI Uti", Suite' ~OO • CU1. NC 2751 J • Tel "'.~G8.0112 • Yu 'J1?"iSIUS2l F 032 

65 Clerk's Papers 000188 



Ite 
March 3, 2000 

VIA OYERNIGHT MAll. 

Joe Schreiner 
Schreiner Farms, Inc. 
105 East Slit 
Olympia, WA98501 

Deor Mr. Schreiner, 

WA-0203 

Recently, you received a notice from Nextel Communications informing you that tho Ground Lease 
(''Lease'') between Schreiner Parms, Inc., a Washington corporation ("Landlord") and Ncxtel 
Communications of the Mid-Atlantic, was assigned to Tower Asset Sub, Inc {"Tower Sub'? Tower Sub ia 
a whoUy owned subsidiary of Spectra Site Communications, Inc. and an affiliate ofNextol 
Communications. Tower Sub is the current Tenant under the Lease and OWDcr of the communications 
tower located on the demised premises. SpectraSite Communioations is the manager and agent for Tower 
Sub. 

Pursuant to PlII1IgI1Iph 14 of the Agreement, Lessee is required to receivo Lessor's consent prior to 
licensing or subleasing the I'remises. SpectroSite Communications is now requesting Landlord's COD sent to 
the licensing of tile Premises to Western Orogon Wireless, Inc. (,'WOW"). SpectraSite CommunicatioDs 
wlIl remain liablo for rent payments and all terms and conditions of the Lease. WOW will also be subject to 
the tcIlJlS and conditions of tho Leaso and the nature of the Premisos wiU not be affected by such licensing. 

By sigrting below, Landlord approves the licensing oflowor and ground space and eascmcnt(s) by 
SpectraSite COmmunications to Westem Oregon Wireless, Inc .. Pleaso retnm one original signed copy of 
lhisletter in the enclosed self-addresscd envelope within ten business days ofrcceipt. lfyou have any 
additional questions, please do not hesitate to call roo at (919) 46S-6709 or (919) 291:9627. Thank You. 

Sincerely, 

Jason Catalinl, Esq. 
SpectraSite Communications 

ACKNOWLEDGDMBNT AND CONSENI' 

nl is hereby acknowledged: 

By: --fJ<\'.T.o.L'-'-'--'------

.~ ............ siiDe~lriDsrl~ID~c=D~m~m~U~nJ~ •• ~JI~.~n.~,~Jn~~;..;.;.[M~~~):_c,~~~~~~~~oo~~;;~~~~w~ww~.s~p~.<~lr.-s-il-•. e-.-mSF 002 
II JOO Relent)' POtClf Olive, Suire '(DO • CHr. NC 2751 J • 'rel919.468.011J .. }lax !119.468.8S22 

~ EXHIBIT 

~ h( 
~ 
;i 
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• 

THIS Tl)WK..R A'ITACHMRNT t..ICRNSE 
ACREEM[o;rfl" (UUe~lUc") ia aeculed Ihls , ~~y of 

, 2000 (whlcll date I~ tho dul~ Clr \ .. 1 <:'~ClCution u 
bolw<;tn LiCellJar noid (,iUQ'lICC), by lind hl!l"'~ 
Sp.:..traSItl: C"nlml>nICG~unll, Inc., (IILlocNltlr'?, ,\,"1 
Washlnglon ()reg01l Wirelem, L.l.C. r'Ucen'eo"). 

WH&RJ:Ai!l, LIMlor dcslru 10 license unt ... 
LiecnsCB ootlllbi ~plII)I! 00 • lower operated hI' l.IC\\rl$ur 
u»<ln whlcl, 1.1_ inlmlb to nlount cOItain of LlcMRc'f 
onlcnn .. , logether wlth n:lKled III\d ancJlI"'Y equi)lm<;nl,lI1d 
CQ10ln sround ~"PII:C upon red property I~ by Lie,""or 
ullan whi~h Liecmsco inlonda r ... inllA" I)tI\cr equillm~'Ot IUId 
devices; .nd 

WHEREAS, LJctftteq dosiM 10 Iicento rl'llm 
1.iC9nIC1l' oul1Ifll SJl"8 lUI II lOwer opClUtod by Llelllllor 
Upo<I whillh Llcc:n.ste in lends I~ muunl cm~in of Lfoctllee'c 
IUllenu ... Iog.thor with reI~led Gnd allcmery IlIIvipmm, ood 
cottalll ground fp_ upunl1:Ol propany IIlII..td by I.iOCDlor 
upon w&ich U_k<llp~d, 10 insiall othet equ/pmtnland 
Irmccs. 

NOW "'URRtr..IlOItB. for and In con..ldcralion 
uf Iho tena. ontl mulU\11 pAlml.es heroin contllincd tlI1d fur 
uth~r (lCod III1d \'AI~nbf~ ~onsidc(lulon ~te receiPI lIIul 
wffioimcl' of which QtO hCtcby QeknowJ~ed, L/CCI1t;f1t 

1IJ111 Llllensc:c 18m; as l'nlln ... ,: 

I. ~t.!. l,il:Cnlorhcrcb ''II''lIlnLi_ 
10 lamll. mo nlll und OJ!mte 1.IcCllIeO'I wild. 
IIUmDlllnicaJiDl1! equipment $lid BppurtCnll1CClll on a lower 
ownod by Uccl\tor ~·rn"""·), inulodi.~ 411ICDII8S 01 " 
cenWrl11\ll hrieh! oCSS' above Mound liiil on tho Towlr, 
wlliell if loulted 00 C«IDln I'I:4l ~ropcrty lcucd by L/cCllSor 
mol'Cl partiou/arly dcseribcd III ~~hIOIl"A" altlchcd hcreto 
C"l'mperly")i 3IId to 1I\SI4I/, nwn Inin, UP~AlIC :md Cl:rIlOVO 
LiCIIIISed., ~"ipmCllI cablnol or cotnpz)u,hd ftml rclllt:d 
device., ownllll by Uconlcc 00 a 345 Mutllt rool pymon of 
tho Propel'!Y 01 I Iycllnun deplcled on ltxhlblr "A-I" 
~1111~"cd hClll10 (the S)lICC Iluuuplcd by Ucenlee all the 
PtUpcny nnd the 'l'owtr ltotOfnHR~T .hlll be referred 10 
colle.;tivoly DI tho "l't·an/~q"). SubjCGI to !jml!;ufon~ 
cool4lncd lq Ih. Primo Lease IIA <lullow below). LiOCllSOr 

o anlnlS tcwm:c IS 0 na~ Cllr~nl1 ufililiOilo 
(h~ Pr~nisc.s IIVCIII)'·rnur (24) huU[$ p;r day, levcn (1) 
dol" pcr 'Hock dur/llll thlt 'nitiAI Tcnn GIld :Illy RIIIIBWIII 
Tenn (U$ hcr~nJn.r defined in l'illlllln,plts 3 and 4) orlhl .• 
lIc<!<l~c <>V<r th~1 ~ pro"",,), tl61\llib«! In Exhibit "11" 
altlchcd h",clo C"J!.'lIcment'? 

2. lID, l.illcr1¥oo tuoy u.c Iho I'renllAC:\ r(lr <lIOl~oipt and 
IrMSlIII",lon III wireless ~orumUJIlcotll)lll $\gonl9. Tho U$O 
~lWIred 1.1C411k~ by this LIcence ,hall b~ nl/O'wcolutivo 
and IJlllilw in strict DDC(Irdanc.e with the Imu. of tIIll 
1.lc¢n~o. LlqM£OC shpll hnve Ibo riSbl (0 CIImlllue 10 
UIlCU Y Ih It Pro I\IId tu cnlcr Inlll lea.IO and lioeme 
8 11111 w I uthtn or 10 1'0 4,1 Ulo Toww in 

C 51) e d.sorot on 0 =.or. f.~C\1 """11 havi no 
property right~ or Infer .. , III til, Prtmlrotj or 11001 Bescmenl 
SpeotrlSIte: M ...... "'WA.flO21 
WOW: lIIurdoolVWAOI05 

by vinue nf.hl" Lie,"" .. lbil UWIE¥bal! .lm be ruble.:! 
10 rh~ leml! aDd coolioiMI oxiSlcaoe of Ihal cwill Tower 
mlo Lcuc AJII'mlleJ1t (nr Iha P!'!!!its! tnlclCd in 10 
bClWteI1 Naxt.l W~ Co",~lion., • Ddawnre 
OOlPonuloll dha Nexlal COAln,uniCilliunr, '" prcdectsr.nl'" 
IzI·/IUUC!.<I to Lluusor 0011 Sllhrclncr ilamu, 111<:', n 
W~hin,l(In cotpOl'1lllo". which b dal'cd diD U" day (II' 
A~gus~ I Q99 " copy of' whluh lo~her with a/l 
Illuendnlent. alld addenda IhCfCIQ (bul ,ubjecr 10 tile 
redaction of f1nanGiol lerm,) is l~cho:d herelO a. &rblbll 
''C'' (,'1'",11& 1AM9'). !.iQCIJleIl COVIllIUILl dJ6Ilt sholl nul 
CIIlnlnll lU1y Q91 whicb would ,esult In Q detD~1t III' 

nMool\I'bmIIIue<: willi tho Prim~ Lwa. In tho ~vcnl IlIAI 
lbo Prime (.cuo requlrlll tho cnnalVlt or tho IM<IIllJd uader 
Ibu Primo LC3H 10 the maklna nr tltl$ Lic:o:nJ~ it ,,],1Il1 b, A 
IIOndirion precodeot 10 III. aft'ecllveaeas otthls Uemso tllQI 
Lio_ obtain. luch canCellI, .. /Jol:llsor deau. 
n_1Y in ill IOle dllcretlon. Inlh~ ~~,"I tlmt tho Prime 
La'il60piRlj ur i. h:nniMlo:d,lbl, LlCMU Ihall tl:nnlnuto 
as betwetn 1.1cC>1I<'1' and Li~ on !he affectlva dato of 
lermlnallon of th~ Primo I~II Hnd LlCCllIO' sh.1I ho.va nO) 
liability !O llclWce u 0. r*11 ~f Iho lonnlnarlon of till. 
LicCDSo. L/Cetl$O( I, under no obll,a6on 10 c:xlcnd thl tonn 
of the Prune t.u.a or r""6W the Primo LIlUl'. LicenfO)r 
siuIll give lIcan_ wrillcn not(ug of such ~nlnadon or 
exp/radon ot 1110 Leas~ '" provided hctcia or II loon Ilt 
prtlcllcabl. but 110 JQIer IhlUt sblY (60) dal'S prior to did 
dNlo of lUI antlolpalcd I_"natlnn or 8IIplt1ldon. 

.3. Iql!lglD!t!!l. Tho lnilial Terns ollh" LI""se "'BlI bo 
fOr a p«lod or I~I (H) )'~ commcncine on d,e dille 
Liecns« COIIllIlUII_ Iho hl$\IIlIoliOn ... r lhe Equipmelll CII.~ 
,Iolined in PQI1J8rnph alb) hflnw) hUI nu 1"lcr Iban chirt)l 
(30) "~Y' aftcr the dalD of thl~ licen~o ("COmmOllcanell! 
PHfO") Md Q>lplrillg on Ihelenth (10lh) >,eoIfllnnlvmsry of 
1110 Cummc:rJcanOllt ~Ie ("Inldlll Tenll',. Lioen~N Dlrecs 
io pl'Ovido immedloto IYrillen nOlieo 10 Li~or of 
U=see', Cummc:nccmenl of the Inlwladon (If Ihu 
Equlpnteo\L Follo"linfl IllIJ COrrunt:llCGDll!llt D4I.t, Ihc 
pllltfes may I1cknowlqe In wri~", lIIelr mutuAl 
undcllfalldln, of rho prcc/IO Cammoncemenl J)Jw, 

4. Benm.' Tmgr. Ucen.ee $hall bavu tho richt 10 
811IMIIlIIb Liecmu for throe (3) additional fivu (5) yc.v 
Um\, <Clllh a "Rmcwol Tcnn"). TIll' Licauc !bnJl 
KulumaUcally n:nav for each gllCCCSSlvo Rt!to\oo Torm 
unless LleenlN notifies UceoIInr of LI_', inlent/on 
I\UIIut'Q1~ tbl.r Uc:ellSO II I_I KI~ (6) /IIOIIIIJ:j prior 10 tile 
""~ Clf Ihe then etistlns IlIIm or IhLt "'ocaSCI. Ea~h 
RenGwul TQIn ahall be on thesamllenll. OIId QondiliQ!13 U 
8~1 /brth in th,. LjOCtl~ O~CC:PI liz .. conddCflllIOn Cor litis 
LlcenlO ~hllli inllRlllC QI provided III pamaraph $(b), 

S. ConwidmtioQ. M Iniliol Tarnl. DUlins Iho lnilial 
Tmn. Licensee shall JIIIY. lOonthly tu Li~sor II.~ 
oon.idCfllrrO'\ for 11119 UC<NlfD tho ~m of One Thout;lUld 
Six Hund,t.d fllly an~ N(lI/OD Dlllim (SI ,6S0.no) CUFu"), 
KubjCCI 10 iMtWso "" providW In 1/" ro/ln\VllI~ $tnl.nee. 
Tht PtO ",.n incn:aso CIIch year hy In i\n)ount CIIupl to 
rOur ~.cnl (4%) over the Peo '1'3)'.\h/e for Ih~ immodi~lcly 
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precedIng '1etJr. Tho l'to Ihall bu paid each m0111ll In 
~dvan~ The fllSI monlllly p.YlRent shBll1x: due on Iba 
CoIllnle~IAlenl 0410. 111c F~ paid by UCu»se-6 10 
LiCensor shall be due wltllo~t •• I·uff notice or domlll\~ 
fronl llcemot 10) I.I~n,cc. .'\ny Fcc or othar 'UI\1 nol 
l-eo.lytil by l.ictntor wilhin fifleCII (IS) da)llll1r Iho ,b,le 
wh~1\ d~ 4!loll ~$ $ubj",,1 Iu 3 IftlC ptn31ry ~f Ibu, p~r..,.nl 
(4~) nf the IIlnounl .. hl~h I~ Oyon/II<-. /h)~!..nJm, 
III Ule ev.,,1 Ihl, 13cen.te i, rene,!,ed iIS prnyid~d lor In 
po"'S,.ph 4, Ibe F..; .ppliC<lblc 10 sudl ~ienewlll Tmn 
shull bd "old rl)4)ol"Iy In atlvllllcc beginolug QII rhe lillll ~uy 
Clflh. r"pltll~~ Rencwul Tcnn ""d ~hall h~ ~ublccl ro 0>. 
snmo four pr:rccnl (4%) aIInual Ine...aN IIcvctibcQ in 
V~IlIP11ph 5(1) furthernldol Term. (0) Irel kny time durill8 
,Ito Ptimruy lenn 0' this LlCe/I$e or nn)' renewal or 
""Ien.ion Ihercof. tu or IJ(cl$o ,In ren,", or other !WI 

II0wcvCI ~Clm"ed (excepr any (nmohirc, CSlOlt. 

inheril.n .... capikll stock, Incont6 at e..:DCI:l profits lax 
1",~\lSrld upon Uccn,ur) Is Icvitd or :1.<"O$$¢d "xninsl 
Lleensor by Ilny I1wfut h.xing ruthllrity QI) 8¢C<)unl of 
Uor!n~n($ intl:rC>l in chb Lieen •• or ~I" ,enu or uther 
ch41gts re.luv<:d htlCl)ndcr, lIlI .n .ubuiNC" III wllall) Ilr in 
1' .... Clr in addirlon 10 Iho amenl lalCes ~Ihed "~D, 
Ucensee o~ 1\1 PI\)' til Landlord upon dOllland, And III 
~ddirlo" In the tonl4l.! and other Mill" proscribed 11\ tIIi. 
L!cu.se, Iha i1lnnUIII ,,( 41lch ~ or ;xciac. In lIIe ,VOlII 
suGh tu Of exclso It lcyled or /lNQ/.w dfrcotly allAlnil 
LI~", then U(c:as~ mill be mpon$iblc fur and sball 
pay Iho 1IIfD~ ,I .ucb limes Olld In ~udl IIttllncc .. Ihe 
I4ICln8 authorily eII./I re>quiro. Cd) Any feo Ot" uth ... 
p"ymonl modo by LlcenlCe .hlll C:ODlidn • nOUldolt of tho 
appUcablt Llcenrllr~,. nWII~ applicable 10 thl. Lle •• e; 
which slu, nUUlbu II WA.o(J:u. 

6, CondlUons rrmdent, Li~fco's ob/lgllllOll h) 
pcribml vntlC\' Ihls LIcense fholl 1/. ~ublccl 10 and 
ooaditioned upon U_ lICQIrlng approprilllc ~pproVIIII 
Ibr l.iucrwce'll Inlended UIC of dIe Plemi$c!j £rom the 
Fed=' (:~mtnuni<Ullons Commission e'I'CC',), 1',. 
Fw_1 Aviilllnn i\dmlnlcrr1lliun ("PM") and any nrhot 
fedc:nll, l/ace or 10<a.l reaulaIDl)' Dulllorisy havIng 
JUludiclion OVII' Ltcentca's propoaed u:so uf tit .. PrentiJes. 
LI_lfCC's inability (lbllowlng 011 _nRb!.e drorf,) 10 
,uccl:$IMly aotisfy tIIc:sc oondlulltlR shnll rolicvCl Licensee 
lTum DOY obligation 10 par1nrm Und~ tills LIcense.. 
Liccmac:c sIIall oct with due: dlliaooU<l 10 obtaIn and 
m.intaia all 'DV~III/Qental opprovaJ~ n_1U)' (or 
Li\ICa.s", 10 pcrfomt underdlla tic;enso. 

7. WnrrnnlY or TI.le nud QuIet !j:njoym.oll 
Suh/,tdlnatlon. LicgQor lYamnts chill (il 1.1~~or '''''$'CS 
rhe PrClpcny "nil upmtcs Ihe Towlr, ""d (ii) I.fec:nror has 
r~1/ nanlto m:rlcc Rnc! perfor'll rhl~ Ueell,. s.bl~t to the 
1tn1l6, (ovOI"'III, lind condili~1IS of Ihe .. rinle LeII$"" Upon 
LietnStII's payment of Ihe Fee ~d nil other charge.< duo 
herc:undor. on" nthtrwi •• Cl/lf!plylnll willi Iho Icnl~' "<reof, 
lie.MM ,1'011 tn$ulO ~I~I 1.11)<,"11' •• IIIAy hovo ~uitl us .. Rnd 
cnJnYIIICtlI of Ihe P"""i~ .. , Thl. L1.elllc $".11 "" 
subotdl~lIIo und ioferior (0 nny mnrlsago or lion which 
currently ur hmallcr encwnblrl! cho ProflC1y ur Iho TDww. 
SpectnShe: Munb>IcIIYA-40U 
wow! MvnlClO.lVWMIC6 

2 

Upon tho request of LiCC1U~ Licensor lhall roa$(lll~bly 
COupcnlo !Villi Uccos~, .1 I.lctnsCe's expense, In 
Llew .. • •• lrona ·10 obwn It non-disturbDnec l\SteenJClIC 
fronl tha holder pf QtIY mOr1gD,to or d(e<I of InIn Iln Ihe 
reopClt)'. 

8. Improvcnlg.r. fly I,/e.g"'. C.) PIW S!OIC!yrtJ 
Analnl. ond n:e 6.0"*,1" (I) Prior 10 til" eOlnn'.ncemel!l 
of any CIIn,truet!OIl or IUIIIIlIQtion on the Pr61111'01 by 
Uceulte, LicCdl" ,hall filmlsh, fbr revI~\III olld oppnJlIHi 
by UCCIl.lOr, "'hloh Al'pIOY~1 may be witbhe'd In Ll~enlor'3 
l"\It$ontblo di6Cllllon, plans and apecltlCllllonl for luch 
COI1ltruccion or inJll!leUon of tile hllproVf1nc:nb nnd 
IAccnsoc:: ,hall not coll11llence tho conllnl~IDn or 
itlllaJlRrion un tho Prcmio<'l uallJ such tlMt .. L\ccnlCCl ha.s 
received wriHm "I'Plovll altha plan. and IJIQIiIi~thlll' 
m,1lI Ul:alsor. Llc:cnscc shall be rt,tpontiblo for paying In 
il(jYjlnc¢ to Liccwor llIo cost of any IlNctund 
tllllll1e«nenl8 10 bo mal!o 10 tho Towll' 10 'OC<Jmmodstc 
dlo E.qql/lmetll.l1uoll .ltltclUlai tfthnnceol<l111 ,bnl' btcomo 
pOlt or C.lcCII$Or·, Tower. (ii) UC6RS1IO ah~1 conducl III 
UCCI\Cec'. sola COt! and o=opcnJO I slruchUai oll4ll)l'" end 
wlnc! lned III~Y'" of llIe TOWGr whlcll Includ~ .... y 
exlSlln, loadl (as IWII as Ihe loada dtAl third-party ulm 
hove th, rlghl I" pilla' on tho Tllw.r) and III. IIlGd of 
Llccn ... " entonll", cabling IIIId sppudcnancl\l. (111) upon 
tho wrirtCII RqUCSl of Ucen.or Ol 1lIIY tim, durinf Ih/, 
1.i<*l1Cr Llccasce .ha/l conduct III L1ccmcc'. 'ole cosl Dnd 
Cllpenll II nldiu &c:quc:rrq fDtutbrenoa lIn.lyei. ("RF 
Anlly,I,") of tho e'qulpmonl with all nlbet eqlripmcnl 
whleb If nn chI Tower .. of .he Cotrunlnc:emllllt D4U>. (iv) 
Lrt:CIIsee .hAll urI rho company of (.fe_ai, choice rOr 
_1nIatura! Al1aIYJI., RP Allolyais end dre desIgn Gnd 
CODSIrUedoll of platforms, an~o~ oy.tOUll, cable run, on~ 
3Uy olller modlflC31lon of 1liiy typo 10 tho PrernlltS 01111 
Liceal"" .ball bo oololy re1poneihlo ror ""~ .hlll' 
indemnilY LIQCJIlOr Aom 111 OOslS GrId cxpmscs assoolott:d 
wIth IhOle m8ltrilll¥ :md iCTVIccs. (v) Li_ ,hall bo 
rHpol"lb'o tnt ~rin. III boUdlnl penni .. fI"om any ond 
III nppUc:lbla governmencal AIldtorillct prior 10 Iho 
coormCClOllJllCClI of aoy coBStruotlon or iJutaU.llon on 1/10 
Pn:InIs." Capias or Ill' consll1tcrion pmnIt issued IQ 
LillCa,,,,, IhaII bo provided 10 Lltensor, (vi) Llccnsoo .1t4l1 
usa 0 \'OIIJtnIOIIon firm II'proved by Liccruor for MY 
o:<Intlru.Uon adlvillas 10 be cOlldu~ by LIcensee on tho 
Property and th.. '&scoreD! ",d tho InmJ ladon 0' 
L!I;CI)!W, cquipmw 00 ilia Tower. (b) ~ 
I..l_scc', oomlDwUoarions system, illOlndln, iIItmllllS', 
.. dio equIpment ftnd opc:A~ng /h)quCIIII,Y, CIIblinS aad 
C(>JJduiLs, ,hollGl" Olldlor cabiDeu, "Id other pmonai 
Ptllptrty OlYlled Or opmIIed by LlcelllOl!, which L1l:C1l5oo 
ILtltlor~fIf ~holl be 10¢IIlCd by LlclIIsoo O~ Iho Prembcs, is 
maIO pArtlou'lIrly dC3Qibcd on Llcenreo'~ CIIllucaliou 
applioQr/on, • copy of whIch il aIUIeJl«l hetc/o as E~blbJt 
~I)" ("lfquipm""'''" Licensor heroby snnll Ucensoo 
nwo .. ble aooeS! In tho 'rower und 0>" Preenl'et ror Iho 
purpn.se (If Installing ODd maintalning tho l!qulpmene And 
lIfIPulleIIoncCl. Uccn.oo 11uI" be roepeR.lbl. ror ull silo 
work 10 b$ ~ontl on tIro Prcmiset pursuant to thi. Llecn'Cl. 
(.i~en"", sh"1I provfdt all /lI4luW, IIIId IhAU ~y Cor 011 
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IQ~~r lilt llie con=dnn. in~tJllI:lllun, operation, 
InQlntcnbnce and repslr of lit. Squlpmtllt Llcen_ allllli 
nol cnll.!tNa or IMbll 311)/ equlrlnent lit itnprovtmtnls un 
the PretnlSC!l IlIhcr Ihlll which tiro d~cribcd in E~blbi! 
"»" or .Ilft ~IC rndill :'rcqurnllj/ or opet~linn (0( Ihll 
F.~ui(lm.:nf ",lhOUI Or.lt o.IKiniRll Ihe prior conSCnl of 
licon .• or whicb COII$t!lt tn~~ ,,, wilhhold ~y Liccnlor III 
l.i~cn80r'. rcuoll:lble dil<retiOI1. Ll~.n.c. "ul:nowltdg<'S 
IhOII.I~ellSor hlDy cllar8~ 4ddilio.1al r~u; for the irutall.t;.n 
at' un)' cqull»Ih!11l ~6t 1i~1 .. 1 nn Exhibit "D". TIl. 
c1luipmcnt dlllli ,.:moln Licensec's nell/Alvo II~Q.O' 
propcrCy UIrQughout Ihe ICnTI and ul,olI (O,,"iIlOII(l1l \)1' Ihe 
L1censa. 1.I~enlco shill h,,,o thot rl~ilc to r.,n~vu .11 
Equl/lll1tn~ ~t Uccnms snl. expellfe on ,'r Wore the 
c.,plr31lol1 or ",r/ier lenllin>lioll "r dl~ l.ie.."Cj providod, 
Llctluee tq,~i~ /tny d8llllllle I/) d,e PMptrty 0' Ibt Tuwer 
~us.:d by ~u~" mnovol. If Lf"",1H: doe.~ 1101 ttl1l0v~ the 
Equipme"l Oil Or prior 10 Ihe CJ</lircrinn or ItrllllnAtion of 
"'I. Llctn~ ur within 30 d.,y, (herc.lner, LI(:4n¥~o shall 
remo\" .Iuch r"llllpmCnl wldlin a ,_"nohle rcriud 
IhcrCllikT provided Lictn$CXI pay' to Licensor ISO'l(, of tho 
T'c:o in c(f~ct durin, 9ucil holdover period. (c) ColllpllpoO!J 
wilh QoYcnllntll~, All work sholl b;o perl'(lrmed by 
Li~CII$ce or U~I""'. employees, conltoelO'" or olonle in 
" good and workmlnlike manner • Llc:on5nr Mall bo 
• nlil":(/ 10 r"quire ~mt c~'mpli.n"" wilh che planA MId 
~p""ificuriDns 3pJlmvW by J,iucnsOl" PUm(3nl (0 p3li1Cr.ph 
B(a), Including slI"eifk:llicI/IS lOr Iho ~roundlnl or 
Licell_'~ ''<tulpmCRI Md .nlenn~. ,\11 con¥lruclion, 
Inst.tll.tloM and IIPtrnlions in connCl:llon wlc" Ihit J,j~n~c 
by LicalS." ~holf (lIC<:1 wiOI .11 appli~:wle ltul~t 01111 
Rllgul.'ions or Ill. FOC. FAA nnd allol'pileabl.s cO<IM olld 
rCgulations ()r dl~ clty, counCy, Bnd ~C.lo (lncented. 
LicclUor G.lSUQlI:$ no rc:5pon,lbilily for Ih& ""cn~inll, 
(I"o,.lion «net ",ohuononc<: ufrhe "lJUipmcnL Lieell~eo holl; 
dl~ rt$JIlWibilily of wYyina oul th~ rcom, of Li«ilsec's 
FCC Ii_,~ wilh rupeel (a 16w~r liKht ubsmoatlon ;\lid 
nOlifiC;1(lon tu tho I'M iI' (h016 rllquirCIDtml' imposed on 
l..ie,", ... Ir~ In OXcc-l' or Ihoso .... ~IIII~ ,,, (.i""n~lIr. 

U2ent<:" covelll\ll!! Ihal Ih2 Sgulellltllt ond the 
eon.mlcllon, /nAtAII.cionr mlintenlncc :IIId "I'tIIIllrln 
lhllrcu( ~hall nOI dtnltltC the Tower or Intl'n)vCCllonu Ot 
iIIito' 2!l! with rhe UN 0 cbe l'uwg: br lecnsor or ~n:. 
IlXlstins .... all on Ilia Tow ..... Cd) e\'21~~2DI[D12ion 
Rm!Il.!w. Fullowinll !leo /"~ra"Rlion of ils Equlpmenl, 
Llce/I$to ,h.1I provide Liool(or with pU~"':(Jnllruolion 

field dmll'lnlis sati.r""tory 10 LicenOlJr, highlighting any 
ncld ehRnles made eluting in.t.II~tlon 3lId vco11ylns Iha 
RAOcenl/:f. 

9. ~ All utility smrle.n IlUIIIlled nil lh~ "Rmi~ 
for the IIJ<I or Hrlafil of LinnleG ~hllli h& mnde IIllho ~c 
cos I .. ~d ""penso of Llc.ensee Dnd $h~1I bo ¥"Puralely 
melered rt~'" Li"msD~S uli/hlu. 1.I.:ens.e .h~1I be !Oltty 
r"",ollslble fur c.'lcndinll u,lIhl~ 10 Iho I'rtmiyCl occc£';UY 
U) ,moo lis needs olld fc)r cho payment of utilily dlllrGu 
Including eMnMIOII ch.rges lind s~lrily deposIts 
inoumd hy 1.10l:Jl.~ 

Speoll'OSlt6! MurdncItWA .. OOU 
WOW; MW1IochIWAOIN 

10. Iuu. Except lIS provlde4 h"m~I~ly belolY, 
LiceQlor $holl pay all reel ,,",pM), tb" Licensor is 
l'l\tIlA,rfd 10 pay under \he Primo Lease. Licensee sholl 
rtimbwu Lj~lIl.~or fbr OilY I~CffiI'C8 hI rfal ptIlponty "ACt' 

which G/tl lISIIesscd tI' " dlTect mull of Llc:en ... 's 
Improvclllcuu In Ihe Preml,Cj. A_ l CO.,lition ot 
I.ieauco's obll83tion 10 [loy such Iall IfteteJllts, Li~sor 
Ihlll provldo 10 Ueen_ cl,. documenlAllon (film the 
~g luU,orily, rCGSollably ~blo to Liccnsoc, 
indioallns lite In~ I. duo to Uoensoc'l fmprovcmonts. 

II . 1n!l!!lJ:mS. Lioc:urco _ 10 inslall egull!In!DI gf 

IJr:I!!t ollll lI~i~ fmm!illSS lvblsli l!£111 Il!ll G1.l-1S1 
Inler~nOo 10 conlmuni~ons °e.."el2"S !!eigg 
conducted from tbo Pro~ or the TowCf b~ UCCll~Clr 2r 
0I1111t oc~ue~gls of the Pr02!:!!:i 2r Ih~ Telm ~vhlch "'l\ in 
1!1.ce os or lit. Comm9lcem!2!l Da!~ (610luding pennltl.d 
M(ldhlClltlon' 10 tho eOllDllurricalion5 OPtt:ltrons of dcl,d 
pOltict wlto, by the lenn, of pre.il.I<ildn& .&'eanell~i hnvo 
Iho r\sht 10 mll~11Y Iheir communl .. rion OpUo\lIOll:t). 
LlCIlISIO AlGI) e,)vblQllW thol Iho ~uipmcnt insl~flcd by 
Lletnsot 'hall C4)IIIply witlt All opp/f.,ble laWl, ordlnnncu 
and regulliion. Inoilldin, but nol tirnI~ 10 dIose 
I'<I8IIlnrion, ptOmula.lai by tho FCC, In \hI !I!SDI WD 
IiIIJIIIIIIICIII QW.:a IIiRb iot.. radlga, LI~1II11Ol11 wllllilkllbp 
1I!I!l nccauc!l! ~ eorrcelU!! £lillliD!!io tb!! lals!~DlII~p. If 
such hcten'llhlllCol .Mnol bo ciirDinalcd widrJo 1bJ1y'QlhI 
(48) hour. af\cr !'ICC/pI by Ucen.tO of nOlioo !'rom 
LI~r dcat:ribln, lit. c:xbtcnoc or dID Inter~ence, 
Lic:ell.Co! sIIali \cmpol'llrily dlscoonccl tho e1utrie power 
Inti Ihul dow... tho 5ctuipmcnt (t1tt:c)l1 ror InlcnnllreUl 
opu.lion for (ha PUrpOfO of t"ting, after pcrfonnfng 
nllilll"lan~ lepMr, mudlf!Q/ion, I<pbcemc:n~ or Cllher 
Q~llon Idlt~n fUT Ihe pUI}IOIC of comedng ouclt 
Inlec!lfe.rcc) until ~ueh inltrfmnc<; if COI1'OOL ~h 
inl9iCfCll!ll i! !!!!t SOlIfQIed wllllln Ilft!!!:!! II ~l ~ nllg-
~I!I !!l [J~II or such i!!:!0r wclIIM dOlieo trom 
I.iccnsor of the exldeacII of Interf_rce Ihl, U~I" shull 
then lamInlllo wllhout tllI1l\cr oblll~uon on .'lIIer 2Sr1 
e.~cept AS ~)' bo speciliRUy m~ID.,.tcd honln and 
LlCClllea "8'* to lIten remOV$ 1110 ijquiptnCllt from the 
l'rofJIlse.. L/cert$Ol' Gb.1f ImpoN upon fitlllro Iic:<:llS<CS a 
duly 10 retia In froln Interferln, with 1.loensco which I. 
similHr to tits, ~C\ rom hereln. 

12. MitlallDRDSI Illd Bmal'" (I) Llcen.e;, .h.1l 
pc:rfolDl all tCP";1"$ ncceuary or IItlpropriblO tu we 
Equipment on 0' ohnlll th~ Prcmi,C$ or localed on allY 
IptJllttenant rigltrs-of-w3,Y 0' _ 10 th~ Prcrnist:i In 
gnnd II/Id tCllMhtblo condition, rcosonable weer ond tear, 
dalllaso by ll.", tho .Iomen" or other ~.hy OJ<ceplcd. 
lJ~m.go co rh!, &juipmenc resulllnil fIoonl rhe 001$ or 
Ollll$ci\)llt or Lltcnlar sh.1I b<r repalred by L/cenl<'r ,It 
l.ic¢n!II(' cost and expcIISC, or 21 ~18 opelon 01' Llcenst<;". 
Lie<n,or 5hafl rdlnlhul10 Llcenlee (or (h~ ftClu~1 co,ts 
Incurred 05 8vldcnced by adequllO documClltat/on by 
LlC&\$~ 11'1 repalrins IIl1eh d3m18c or rqll.clng luch 
equIpment (b) LiOQ1SOtl ~I Uc.eIlWI soil cosl GIld 
$l<PtM~, IballlRlfnbin th. Tower, Bud ou)' othllr portiollS 
or tho I'ropony and ImproV4mlll1lS muclo to the o~/C"'1 
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~ulroJ tu bo maintained by t.lCc~t purruDIII 10 th~ 
Prima ll::IBe. In gnnd ordtr lind tepalr, W<~r ~nd 10:01, 
d3111Gge by flre. Ihe elements or olhea' C49uRlty cxcqlfeJ. 
DonlY9 10 Ihe Tower or !hp cgyllll!leJlt oc jmomygnenL< o( 
tiUflSor ar olhCII localed nn tho 'roDtttV or the Tow«, 
whl~_h'CN Is !tom 1/10 BtU or ombsiolU Or Llctl>SC<J sh.J1 
bo repauCd by L1~twjI 01 \..1*--. co" and O1\psnse. or 
.1 Iho geliD" nf LlcOftlOr, License chatl mlllbocle 
t,iQcnaor for !he OCIUAI COfIa inulllTCd as .vJd~n<:Od by 
IIdcqu~ dODlllnoncallOft by Licensor In repn/ring IIIch 
damoslc or Npilcins AlldllOqulpmml or hllj'Mverncnts, 

13. Towg MlttlU, and Lightloll 8R1lp;remOJlI!. 
LicCIIsor sholl be l'OfI!onsiblc Cor COlllllliRftCO wiUI allY 
appUtable muld'1l ",d U&hU.r rc:quIMlllenlt of the PAA 
and lho FCC provided thaI If tho mjuiremellt ror 
cONpllDIIM '1IIII1b &om rho p_CO orlh~ Equilionen' Q/lil 
Ihe Tower, Li~cnsca .ball pay tho CQ:Its and IIlIpon,a 
Ihmror (Incl.dln, "",Ijchlinll bUlonlllled ~'mn syllcill c() 

rcqult1ld). 

14, Meehl'!.,' Llc!l~ I,ic= 'hllll nOL pemil any 
IIlCCb'V1id, mllleria/men'a" oonlnlctors' or lu!>clonlraclow 
litllJ lrising ftoto lOy COllllnlOtlun \va"" I'<I'oIr, ~don 
or remuwl or lIllY 0IhfI elalnl, or danllllds 10 hit OIIlol\:cd 
.,Rioot tlta Pn:ml.u:. or any PNt IbCl1:of. LlCClqor ,hln 
hav$ lito ri&hl .t l1li)' dill 10 PileI aod malnll.ln UpOq tho 
l'1em1. welt nod~CI U lnay " ROCCSHl)' ID PIOI«1 
LICtlRlor ~n~1 liability fOl' all web 1i01l1 Gnd 
coawnbtallee&. Uccmco ,h,U ,IvI t./cenwr written nodet 
prior 10 tltl co_tblltIll (f( 1111)' lVork or 11111 dcllYttY of 
AJlY molcri.1c eonllected with such work IIr con.lnaelion, 
tepair, /QI1011t!on, or ranovd or ",Olmal. on Iho p."...,h<f. 
l.fCCrl.or .!wlt UIUIIII no IlAbllily for Ihu (10)'111""1 of 
l\1A1eriQI~ or Inbor which atcnle in Ihe /nstal1l1l!oo of 
Licensee', implOVClDCDtI upon Ihe Prcmftn Alld no 
meehanlOJ" or rmttcrillmen'. 11011 (or Llca~, 
(Illprovenlenit shll.IIIGb lu tbe Inr.en.st of Uaauot In Iho 
Pranjll!l1. 

IS, Indrm.!O .. I!oD. 1.;CMIII.vr IIld LlccnfCO caah 
lnllcmnifiCJ the other I&IIIIIII",,,1 buld. Ibo olhOl" IIIInnlo", 
(NIO lIBy and ftll oom, dtmands, ~Kc.I, IUIIt, IIXpeNov, 
or cau .... 0" 00/1011 (Inoludlng te:lSonallle IIItomcys tee; and 
OOU1t olGlJI) which umc OUI of tllO ~ oRlllor occupancy or 
tho 1'l\lllllsOi by Iho indcrunll)tlna pArly. Tbl, IQde.nnlry 
does nllt apply 10 OIly clolms ari~/nB Crom tho aro8$ 
ne~Il&e.lco or Inlenliunal mIsconduct of the IndomnUle4 
pOlly. RXWIlI flIT ib own tel. IIr crua ncgllSetlOc or 
InltAllonal milK:Obdue', UCCIII/I' wlR ".~ no llabllll)' for 
petlllnQI InjIlJ)' or dmh, Inil of ,a-alUO duo 10 
d1,conllnu8lloo (If opcnlioa. 01 the Pr1lInisCl, or Imperfl':l 
comlllunlCOllon. upmliuBt experlelloed by Llca,.1\/1 (or 
:Illy rl3S(1n. 

I G. /!I.rulndI!M AMrnm'nt. LlCC!lSolO may, Uporl wrilltn 
n(\II~.1O Liuauor, mOllJaae Dr 8111nl • security Intomt in 
lite Equlpmllll 10 any suoh mllnsagDeII (I' holdm of 
!ecurlcy Inlet""" 'ndydu.. their lIIIccesson lAd .. ulan, 
(heraillatltr OUIlIoat/voly reforred In III "Scoured Pard"",. 
SpocItD81to: Mwdool<lW A.(JOll 
WOW: M-"'WAOI06 
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No 1\11:11 ~CIl<Irlly iolor .. 1 shall t:llCnd in UIIY w~y 1\' th" 
Inl« .. t:s or propaty of Llc~o"'r. 

17. DIsclaImer or WW4AJI". LICENSOR HEREBY 
6XPRRSSLY DISCLAIMS ALL WARRAmlSS 01' 
MB.RCHANTABn.rrv f.ND FITNESS FOR. A 
PARTICULAR PURPOSB ASsoCIATEO WrtH THIl 
PRJiMISES OR. THE TOWBlt UCBNSBB ACCIlPTS 
-rnB PREMISl!S "AS IS". 

18. fdlylronmJO'al IndcolnlOcotlog, Cil LlI>!II'«:, its 
hei'f, tnnl.:cs, IUCcessors, and "sigu sh.U indlO/1UliIY, 
deCm", mmbullO IUId hold Imnnlea Llcenlllt /'rom IlId 
R'~lUIt any QIId oil tAvironntcnlal cbtUIl8te. ct\I$Gd by 
.crivlllCJ cDoductM on !hc PRanisa hy Uotn$GO, ond (I) 
.risla, fran! tlte pretenco of lilY l<IIbttaHce, chemical (lC 

W&S16 IdMdfled at haardow, toxic: or dlniClO\ll In any 
applicable /WeroJ, &1410 or looal law M re,ulalion (lleludlns 
petroleum or IlydlOC4rbn~ based l\tels SIIoh as dlcsel, 
pJOpUIo or nODUli 8U (ooOecdvely, "Hlz:anIou& 
Mall:rial.") upoa, .boul 0' bCD.'" tho Pranises or 
IIIll!11rinr 10 or INm tho I'teII\UaJ, or (II) Mslng [n My 
m ... net whatsoevet out of tho violation or 1liiY 
oIIIvlrunmclllat rcquln:nwt1S PCl1aIDiaa 10 thl Premi.ot lind 
iIIIY AlJIMliCIIIhmoon. LlCGIlII!O ouvmlOlS "'alit .ball nul 
nor $hall Li~'QUCC allow irs tmployets, ~senls or 
illdep:n".nl <OIl1ru~lors to use, IrtII~ .Ioro or di,p(I$O of 
allY Hotardoo$ ,I,Mori"" on lho Prnni~~ or Ihc "rc,petty. 
(b) Llun_, ilt h¢lr" ""Idees, .UCUSIOD, and Dlslen, 
,han Indolllnl~, delW, «1mb.,... and hold hom,lon 
Lieonsoo ft-om and ~8.h"l .ny and .n enllll'l)nmcnlol 
dllmag", Miling ft"om (I) tile ,,",1:11'0 of HOUtdulI' 
Mawiol, upun,lIboul or bcncolh lbe Prmrises or O1I,"lInll 
In or (rom Iho Pmnlu!, or (II) Arisill8 10 :III)' IIIl11nCl" 
\\of!woevec- out of tho vlol~tion of lOy environmental 
requlr.mo!ll~ J)OI1"'nlng 10 Ibo Pc.lIl .... I/Id DDy aellviti. 
thl ..... n, atlltt o( which oondillon. OIIno Into exblen~ 
prior to 1110 oUOIItlOI\ of Ibis UCllllO RIId IfII co""y 
.tlribulablo 10 acllvltlet C1IRducred on dlO '(o\lc:rty by 
I.'-'or. 

19. Y4I!lJ/ly Ig.Um .... (.) LiOCll'oo olrall cony dUM¥ 
the term of Ihl. LivCIII" at Ucwws own cost IIIrl 
cqr_, FeCjMOtlvel,y, Ihe followlns 1~'.l1oco; (I) "All 
Rlck" ptGfIerty In,ul1Ul~O whloh h~ t..io.mW& property 
for such propeny" Cull rtplacerncnl \lO~1; end' (II) 
ComprthlllGlvo ,eeI«ol liability In,vr.nto with a 
oomOlercloi aenml liubilily eadOtlClllml baYing 0 
mlnimu", IInlll o(liAbility oU2,OOO.ooO, wllh a com~lqed 
IIrnlt for hl)t)ily Injury unclfor proJ1«ly d1mago for any ana 
OCCUmllce, and (iii) . ClIccWumblOlla, covmgo of 
53,OO.O,ClOO. (b) 1.lcetllC<l IIIBlI 1101110 1M Llomsor ... 1\0 

uddldonol In.UNd \IIId~ Liucnsu's lillbilil)' polley. and 
l1lIIulrc Llaen_'. In.ul\lllCO \:Ol1Ipany 10 ftJdQlvor to glvo 
al 1!!IISt thirty (30) day,' wrillcrl notloo ~f ICIlIIinallnn or 
CtWt:ellolion or Ibe polluy 10 LlcclISot. A ccnin""le of such 
(nlllranCII, logodtcr with sueb mdontTllent U 10 prior 
wrilltrl notic:tl or tonnlnolloa or cancellollon, ,han Ito 
dolivaed 10 1.lcelI&Or wilhln thlll)' (30) days &Oln tll~ 
e.ueuiloll \" 1It1. Liccnso and bef'olc tho ~il1tlon .1' any 
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(.Icm_ W .. "hinvton Oreac'lI WI",I.,., LLC 
Ul38 S. FI!chare Mill Road 
Orelan Cry 01\ 97045 
Allendon: (:J'HirnllnlCEO 

Wid, ~ copy 10: 
DUQC1In TIger It. TRbor 
P.O. Bolt24S 
Slayton OR m83 
Ancndon: Jenni"" Niesel 

25. ¥_'\'.!!l!!!!2, Ihnlcnna l'AWl:/' Qulpul (,'RF F.'lIi"iuns") 
ore presenlly or hCl'Ollner becollle $Ubj...:1 io any re.llricliun, 
imposed by lilt FCC IJ( \.ther govClnm ..... 1 agClley I;', rtf. 
1!1II1.,i!)n. ""ndorels on MIlAI", .. m Pcnnisslhlc Il>.posure 
("Me; limits, or if the Tower o.It~'Iwi.c become lobjo:cl (0 

(cdcnJ, MAlt! or locol nolet, I"cgulolloll$. restriclions Ilr 

ordinances, 1-i9CrlRQ shall COI"ply wllh UCleIIIIU", 
'QUonabls R!4UetlC fur modlRcadonr to LIcensed, 
IIqllipmon. which are 'O'JwnobJy 11ec",Sory far Lfcon_ \.0 
¢umply with weh limi", NIc" R(I1II4IIM" ICSlrlcdon. or 
lI,dlnllllvc:.. The RI' !nllqloD9 r<:qulremtnt. of Uccnree 
shall be ""bordinale 10 any prior wete of III .. TowQ'. 
Slm/lll'l)/, tho RJI Emlulonc of IISC", .... uoqvcnt 10 
Uccn_ 111011 bowmc llIbordinClloS loony requhwnllld' or 
UCIlIIICIS. If Licensor r"'lulr., an cngin~in. cvalu.uon Of 
ocher POWtf dtnslty Ihtdy bo perfome" 10 evohwe RF 
fmbllonr c:ompllAl'''' wrlh MB IImira, thelt ,II ICtllOllaht. 
_1.1 of ...... "" o •• luadoll Ot 'luoly ,hAil bo showcl "'IDIIIY 
bctIRcn Ucensar, t..iccntoo, and 1liiy other users ot th" 
ToWO'. (f raid elu~y Indlurel thAt RF I!misslanl at lhe> 
IhoIlity do bDt eoanply willt MB I .. w, Ihen Uuo.o" 
Llcen~, and subsequent 1411A11l¥ 9hell Inlllled'lIlloly like 
any 1I1p' neoe$StIIy to OMIre thot III$)' IU'O indlvlcluelly In 
wmpliallcl wllh .UM li",ita or mall at IlIc detuand of 
I.lllel\,or CCISC optration uRlil a IIIIIlntrnan~ pro""", (lr 
od.fI' milia,dull lIIeG1\1rec CM bo implemenled 10 CGn.ply 
whhMl!, 

26. RcI~."lion 0' 'Tower, l..ie<1\sor III.Y, nl its clecdon, 
rel,\cftt~ Ille Tower In all .llcmulivc loc~dnn or propo:ny 
owntd or loo..<coJ by Llcen,or. Such I"oulion will (I) helllt 
Li..,.vv,'. ,.Ie cose, (Ii> no: r.",11 in 0" Inlermpllon of 
r ... icenscco, eom"IuniCf,tionl s\. ... "ieC't. Upon r'uc.h 
r.lacado... the I're,niltlt cOYORCi hereh, sholl be Ihe new 
'rower and tho new ground IR'II on which tht new Tower 
111$, At Iho rc:qu8$\ of cllher party, U_or end Licensee 
,hall ~nl~ Into an In'et,dmOtlI uflhis L1cctllle, to Qlaf~ lito 
rlchls olLieCIIISllto tho now Towa'. 

17. ~~ 'OIl. Lh;enlO aonlaitlS the entlro 
"JII'cell.enl bctwcoln ~.e panics I.ercto and suporsedas 411 
previous noS<)tiolioo'. Ic:o~ing thereill. 'T1tt, Ucco" m~y b$ 
modifted ollly by ~~ ",r .. mCltt in writing ~ecultd by 
LIcensor and Lico:n$'" 

28. ~11" .... n ud Asslent. Thl, Llcen¥c sh3l1 bo 
binding Upall .ud inuro Iv Ihe bCllelll uf ths leaal 
,,,,,menlellv ... holrt. 8UL'CO,::UOI'S, Ind WiAnll of LlctllfOr 
Hod Ltcan,ee.l..ft.'Clllcc lOay wlall all ur Il pn"'on of ill 

SpeccrnSltr. M""""'I<IWA~n 
WOW; MurdochIWAOI06 
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1·laht,. tltlo or Inl<Rllle hcuunJao voly upon Llcenso ... 
prior wriUt:II consenl, whlcll COtlSclll 111011 nOI bo \vilhhold 
or dclayad Ii lIcenl~'. propo"d IISIlsnco lJIRN In 
IYnllns Co be oolllld horeby IDd malulOln. III Ihe limo or 
WGII Q5118run~I\I, 01 dcmoll$lnJl"II by QUrrent fllloncitll 
AlGl-OJIIcnCt provided 10 UCOII\,or, I flnanolol po,ill"" 
rtalIOn~bly dc:moostrollft8 tho ability 01 cuoh M.'IiJIIC8 10 
onoel and pedOnn the obJlflA/lons of L!censO!o hcn:undcr 
IblOU,h tbe unupl...! halonOll of 11\0 CWl"eqt Initial Tonn 
ur Rcno:wal Tllln, 41 tltf 01150 may bo (or delivers tn 
Licensor 3 11111 suarOllty of $uli! 'lbllCadollS II)' Il IUlltQnlOr 
Ihal so dttllOllsuat~ lu~h q I1nanol.1 PU,itiOD). Ally 
j.u'1'Llrtcd ~"ipmcnl by Llcetlko in vlol.don of tho lenns 
of tltl. Lioc ..... MIll bo void. LI .... 1OI1 mo.y not ~Ilbllucnsc 
.11 or till' pl\l'l oC d .. f>r«ruiso5 wltlt.,II' LlvellSOr·. prior 
written OOllltt.1. UCOtIItJr may \lS8iail ils righM hSNllntlo:t 
10 MY party I,"""ns 10 be h.l~nd DId wbJect to Ino fORtIS 
orllliwU_ 

20. "lntllfllAA tfP,dlg' LlAbJlltx, Noillter LlC<Mtornor 
LI_ceo shall b~ Rsponalble (or ony h,cldClltaJ or 
eon.equOtldol dIInIJ8W Incum<! rosulling t1'OIII (il 
Licco!te', l\1li or UUIIsee', inabllll¥ 10 ~to Ihtl Preml~tf, 
ur fhIln (iI) damaS.1i) lite aliter', .qulJ1on.:ftL Ir LICCIIlor 
~1I¥1I fail to pcdonn Of obccrvo any t-. eondilion, 
CIIveRanl Of obllB"lion ''''II.lrcd 10 be pmormcd or 
(,bu.v«l I-y il under d,i, Ue.lIl$C or Is c"vied wilh OIt 
indttnnity ublipion hereunder, •• d if LlcclIs,:" 'h'". M • 
<lIInscqucnoc d.orcof, co:ov,", u mOIlCY jud~'n\cnl liainu 
lIc~or (whelher o:ompen'QI(,!y or punltivo in nehlre). 
Lic.n~ct;t Kgrccs Ihat Ir shallloo~ folely ro Llca\So"~ ri,hl • 
tille and IntCtll,1 in Mnd to Iho Build .. , for lho Coll'clion uf 
.ltcb Judsmenl. and LlctlOsee tlutbor &so- thai QO othet 
ll:I¥otJ uf Licensor shall bo ,ubjc« to levy. ox_lion or 
.lIh.:r pru_ for Ihe udelbedon of Llccnleo', jud""cnt, 
and thai LI,,"~ur ,h.1I nol be ~enona/Iy liable ror fillY 
dellcJenc)'. 

30. lllIlAr, /..i~r moy, Itotn tI",o to time, eelAblitlb 
~onabl, 11110:. relalilt, 10 no_ 10 and from the 
Premb... LI .. _ awr- 10 comply wilh such ""'.!t. 
SIIoh Nt .. .hall not matttlafly I"'pcde LlcensO!o'. _5 
dehu described elMwh_ in thie Ute.". 

:JI. M'mllpueoys. (8) ThIs LI_'e " covemed by lite 
IIIWj 0' rho SIW IQ .whloh Ibo ('fopert)' Is 10C4I1d. (b) If 
My j1lOvl,'OR tof IItla LiccrtJc Is In~lid or WJeQtaroe@lc 
with nspect 10 PJlY PiWIY, tho runundcr of this licente wnr 
nnE bp IItrcclod and "o:h provltloll of Ibl. Llc_ ahall be 
vlllld ftOd cnfbn:cabIe to rhe 11111 ~Ient pennlUcd by law. 
ee) Tho prov.iIInl party In OItf llIIion 01' Jlroctedlll$ 10 
cnro~ th. Imn, of this Llo", .. I. milt/cd to loc.:Ivo lis 
re.\80nebl. ~ltomcys' t't:cs OI.d (lilt .. rcuottable "XP~ICS 
flOn) Ih$ nOD·prcyailin, parry. (d) Pallure or delay em tit. 
pan o.f either palW 10 ca6rUlsc OIly rlaht. power 0' prlvilogo 
hOl'Cll/lder will no)l UPcnllq u a VI9Ivcr thm:oC and waivtr 
or • breach ot lilly provision hcreof under aay 
clrcum.\Qn~ will nDI conttltulO b lIIIivCl' of any 
$UbieqUMt bleac:lt. (e) EaDh pllrly executlnJ Ihis License 
RdCllowlcl/sa IhAt It h.' full power and mutbOrity 10 do co 
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OI,d thot tho,ul'ion c.'llCulinS M 11$ bolull(h3~ the Iluthority 
h' hlud 1M pvriy. 

IN WITNBSS WHF-RI!OP, lite Licensor and 
t.l\lCll~ Ir.wo cx~C\ltld dll, TuwCI' AHaehmen! LlcDnlO 
~c""",ent II of tile datoolld yeorr lint above wrlnell. 

LIC!!NSOR: 
SP(O;(;TRASITE COMMUNICATIONS. INC •• 

a Otf~\\'U?r.1110n I, ~ 

BY: __ ~. __ _ 

Nlllltlr. Scot Lloyd 

,Ufo: Vic:o Praidenr, (~UOu:uiDn Manlgement 

LrCENSBB: 
\V ASHIN'O'rON OIUiOON WIRBWS. 1..1..C .. 

ntI OnoKUn IimllCd lIabUfly COl1lpllnY 

Name: Mq:c-tb; '-L v1oQae", 

Tlllo: .£jb-I(Lr1~/t..ilO 

Data: 4- - fi -q_Z' ____ _ 

Spc4tl~lIe: M .. "lucl:/WA-ooll 
WOW; MUldoobIWAOIO& 
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E-Mail 
younglnw@prodigy.nci 

April 27,2000 

Schreiner Fenns, Inc. 
108 East 8'h 
Olympia, WA 98501 
Attn.: Joe Schreiner 

LA W OFFICES OF MICHAEL J. YOUNG 
1931 SAN MIGUEL DRIVE, SUITE 220 

WALNUT CREEK, CA 94596-5358 

RE: Memorandum of Lease Nextel Lease Assigned to Tower Asset Sub, Inc. 
Our File: Murdock WA .. O .. O .. 22 _______________ ......I 

DcaI' Mr. Schreiner: 

,...l.iIJ;I;I.!IWlJlgJWIO;:a:..tI~~~W~~~~~w.u;II.LI:l~~gU SpectraSite Communications is the managing agent 
for Tower Sub, Inc., who hils been assigned the Conullunications Site Lease Agreement (Ground) between 
Schreiner Farms, Jnc., and Nextcl Conununicatiolls. 

Enclosed you will find three original Memorandums of Lease referencing you as the Jessor and Tower Asset 
Sub, Inc., liS the new lessee (pursuant to the Assignment attached to the Memorandum of Lease). Please sign 
the enclosed Memorandum of Lease before a Notary Public and return the executed originals to my office. I 
will have someone from Tower Asset Sub, Inc., sign and return an original to you for yow' files. 

If you have any questions feel free to call my office. 

Thank you, in advance, for your cooperation. 

Michael J. Young 
Attorney for SpectraSite Communications 

MJY:kg 
Enclosure 

.' ;i 

~ 
~ 
~ « 

EXHIBIT 
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SpectraSite 

May 23, 2001 

Joe Schreiner 
Schreiner Fanns, Inc. 
lOS East 8"' Street 
Olympia, WA 98501 

Re: SCI Towsr No ·Iw A .. 0022 

Dear Mr. Schreiner. 

As part of the customary review o.pyr lower ROUfouplwc bave been examining Ihe real estate records relative to our 
site located on your property in the County of Klickitat, Slate of Washington. During this review, we learned that a 
memomndum of ground Icase was not recorded When you signed Ihe ori8inal ground lease with Nextel West 
Corporation. 

In order to correct this omission, we have prepared a memorandum ofleose. Please review Ihis document and if it 
meets with your approval, have it executed in tbe presence ofa notary public and return it to me in the enclosed self
addressed stamped envelopo. Once the memorandum has been completely executed, we will record the document and 
provide you with a copy. If you have difficulty finding B notary public, please contact me and we will attempt 10 find 
onc in your area. 

If you have any questions regarding this document, please feel free 10 contact me Thank you in advanco for your 
coop ra Ion. 

Sincerely, 

Kirsten 1. Sexton 
Tille ParniegBI 
Phone: 919-466-S681 
Kirslen.sexton@speclrasite.com 

Enclosure 

.~ ___ ... .-.!S~Pii·ii·lii'·iisiiillii·[e:::o:::m::m:::u:::nJ:::C8~I~'·fn.~,;'n~c~. ;P;:~;;'-M;;;l:;;J,;~O:'C:;;'-NC'1i:sli--;-T.i919.4ii8.0m--;-"'F.::9I9.4i;o:srn~w~w~w::.s~poetr.sue.com 
.oil IOOR'8,ncyP.,",DriY<.SuJI0400 • C"l'.NC 17S11 • T,J919.4G8.01I1 • f .. 919.4GB.SH2 ----SF 004 
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S pectraSite 

. ... ! 

I· . May 23, 2001 

Joe Schreiner 
Schreiner Farms, Inc. 
105 East Slh Street 
Olympia, WA 98501 

Re: 

Dear Mr. Schreiner. 

As part of the customary review 0 our tower ortfolio we have been examining the real cstAte records relative to our 
site located on your property in the ounty 0 IC tal, State of Washington. During this review, we learned that a 
memorandum of ground lease was not recorded when you signed the original ground lease with Nextel West 
Corporation. 

In order to correct this omission, we have prepared a memorandum of lease. Please review this document and if it 
meets with your approval, have it executed in the presence of a notary public and return it to me in the enclosed self
addressed stamped envelope. Once the memorandum has been completely executed, we will record the document and 
provide you with B copr. !fyou have difficulty finding a notary public, please contact me Bnd we will attempt to find 
onc in your area. 

If you have any questions regarding this document, please feel free to contact me. hank you in advance for your 

Sincerely, 

Kirsten J. Sexton 
Title Paralegal 
Phone: 919-466-5681 
J(irsten.sex ton@spcc!rasite .com 

Enclosure 

EXHIBIT 

9peclr.SU. CommonlcaUons, Inc. www.SpoetraSlle.com 
100 Rc&;wcy fDrU( Olive, Suilr ~OO • Cary. NC 27'SIJ ' Td 91'.168.0112 • Fu 9J9.468.85022 
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Prepared by and Retum to: 
'J'tILE& RECORDA nON DEPARTMENT· 
tSileNo'!-WA-0022 
SpectraSlte Communications, Inc. 
100 Regency Forest Drive, Suite 400 
Cary, North Carolina·27511 

Sell tl tax bills tD: 
PROPERTY MANAGEMENT DEPARTMENT 
Site No.: WA"()022 ' 
SpectraSite Communications, Inc. 
100 Regency Forest Drive, Suite 400 
Cary, North Carolina 27511 

STATE OF WASHINGTON 

COUNTY OF KLlCKlTAT 

(Recorder's Use Above this Line) 

I MEMORANDUM OF AGREEMENT 

THIS MEMORANDUM OF AGREEMENT ("Memorandum") is made and entered into this _ day of 
-:----:--::--:-:;---" 2001, by and between Schreiner Farms, IDC., a Washington co!pOration, ("Lessor"), and Tower 
Asset Sub, Inc., a Delaware co!pOration, successor-in. interest to Nextel West Corp., a Delaware corporation, d/b/a 
Nextcl Communications, with an office at 100 Regency Forest Drive, Suite 400, Cary, North Carolina 27511 
("Lessee"). 

1. Lessor and Nextel West Corp. ("Ne;<tel'') entered into that certain Communications Site Lease Ag!eement 
(Oround) dated August 28, 1999 (the "Lease"), for certain real property and easements as described in 
EJ:h.Ibit B attached hereto (collectively, the "Premises"), which are a portion of that certain pan:el of real 
property owned by Lessor located in the County of Klickitat, State of Washington, described in Exhibit A 
attached hereto (the "Laud"). 

2. The Lease was assigned by Nexte! to Tower Parent Corp., then subsequently assigned by Tower Parent 
Corp. to Lessee by Assignments of Leases dated January 10,2000 ("Assignment"), copies of which are 
attached as Exhibit Col aDd C-2, whereupoD Lessee succeeded to the original rights and obligations of 
Natel under the Lease. 

3. The Lease commenced on September 3, 1999, for an initial tellTl of five (5) years, with options to renew for 
five (5) additional five (5) year terms. 

4. Notwithstanding anything to the contrary' in the Lease, the description of the Premises shall be as shown on 
Exhibit B attached hereto and incorporated herein by reference . 

. 5. The purpose of this Memorandwn is to give record notice of the Lease and the Assignment and of the rights 
created thereby, aU of which are hereby confirmed. In the event of a conflict between the tenns of this 
Memorandum or the addition of any teons in this Memorandum which are not contained in the Lease, such 
coufilcting or additional terms shall be deemed (0 be a part of the J..ease and shall otherwise amend the Lease 
and be controlling. The terms of the Lease are incorporated herein by reference. 

6. Notwithstanding anything previously recorded pertaining to the subject property, this Memorandum is 
recorded to assure that a true, complete and correct memorandum of the rights and obligations of the current 
Lessor and Lessee is of record. . 

(SIGNATURE PAGE FOLLOWSJ 

Site No.: WA-0022 
Site Name: MURDOCK 

78 Clerk's Papers 000206 



This document Wl!S prepared bv; 
Nextcl Communications, Inc. 
2003 Edmund Halley Dr., 6th Floor 
Reston, Virginia 20191 

Return Document and 
Future Tax Statemcnts to: 
SpcctraSite Communications, Inc. 
100 Regency FoICst Drive, Suite 400 
Cary, North Carolina 27511 
Attn: Manager, Property Mgt. 

Klickitat County, Washinglon 
Site ID WA-0203/Name ~ 

I ASSIGNMENT OF LEASES 

WlTNESSETIi: 

WHEREAS, Nextel is either the tenant or the successor in interest 10 the tenant, as the 
case may be, to that certain August 28, 19991easo by and between Schreiner fanns, Ige .. II 
Washington COIporation as Ilutdlord and Nextel West Corporation, a Delaware corporation, rJ/bIa 
Nextel Communications as tenant (as the same may have heretofore been assigned, modified or 
supplemented, the "Prime Lease"), which Prime Leaso is \UIreCOnled in the Office of the Clerk of 
Klickitat County, Washington. 

t l\l~ J A:I"~'IQf_l.PJe 

Name: WA·0022A·BW.TIF 
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79 Clerk's Papers 000212 



WHEREAS, pursuant 10 the Prime Lease, Nextel's tower assets include without limitation 
rights, title and interests in and to a certain parcel of real property in Kliclcital County, 
WashinglOn (the "Property"), and all subleases and sublicenses between NeX1el or its predecessor 
in jnterest as sublessor 9r subliceosor and third party sublessees and subIiccnsees, if any 
(collectively, the "Tenant Leases"); 

Nextel's tower assets, Nextel desires to assign to PlIICIlt Co .• and Parent Co. desires 10 assume all 
ofNextel's rights, title and interests in and to the Prime Lease, the Property and the Tenant 
Leases if an • 

NOW, TIlEREFORE, for and in Cllnsideration of the foregoing, the sum ofTen Dollars 
(SI 0.00) and other good and valuable consideration, the receipt and sufficiency of which is 
acknowledged, the parties hereto agree as follows: 

1. Recitals. The recitals sct forth above are incorporated herein by reference and 
made a part of this Assignment. 

2. IncOIpOration ofExhibilS. The Property. andlor the underlying parcel of real 
property owned by landlord of which the Property is a part, is more particularly described on 
Exhibit A hereto which Is Incorporated by this reference. The Tenant Leases, ifany, are listed on 
Exhibit B hereto which is incorporated by this reference. 

4. Further ASSUJ'lInce1/. The parties hereby agree to perfonn, execute andlor deliver 
or cause to be performed, executed andlor delivered any and all such further acts and assurances 
as may reasonably be required to confirm the transfers made pursuant 10 this Assignment. 

5. Counteroarts. This Assignment may be executed in two or more counterparts, all 
of which talten together shall constitute one and the same instrument. 

6. Governing Law. lbis Assignment shall be governed and construed in pccordance 
with the Jaws ofthc State of Delaware without reference to its conflicts of laws principles. 

2 

Name: WA·0022A·BW.TIF 
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This document was prepared by; 
Ncxtel Communications, Inc. 
2003 Edmund Halley Dr., 6th Floor 
Reston. Virginia 20191 

Return DOcument and 
Future Tax Statet!lC!nts to; 
S~traSite Communications, Inc. 
100 Regcncy Forest Drive, Suite 400 
CftI}', North Carolina 27511 
Attn: Manager, Property Mgt. 

Klickitat County, Washington 
SitelD~/Name~ 

ASSIGNMENT OF LEASES 

WlTNEsSEnJ: 

WHEREAS, Nextel West COip., a Delaware colJlOration, d/b/a Nex1e1 Commurucations 
("Nextel"), Parent Co., Tower Sub, and certain other parties designated therein have entered into 
an AgreeIJlent and Plan of Merger dated February 10, 1999, as amended (the "Merger 

. Agn:1:ment"). which, together with the related Master Site Commitment Agreement dated April 
20, 1999 between tho parties hereto, Nextel Parent, and certain other parties designated therein, 
contemplates,!m!a:!I!!, the conveyance, asslpncnt, tnmsfer and delivery ofNextel'g tower 
assets, and the continuin leasc b Nextel of certain und andlor Jatfoml ace on such tower 
assets pUlsuan pn aster 
Lease"); 

WHEREAS, Nextel is either the tenant or the successor in Interest to the.tenant, os the 
case may be, to that certain August 28, 19991easc by and between Schreiner Farms. Inc., a 
Washington cOJpOration as landlord and Nextel WC9t Corporation. a Delaware cOfllOl8tion. d/b/a 
Nextc! Communications as tenant (as the same may have heretofore been assigned, modified or 
supplemented, the "Prime Lease"), which Prime Lease is unrecorded in the Office oflhe Clerk of 
Klickitat County, Washington. 

' f \lallEIVUI 1 USICPlMlJfn\"'ICaIt!'~ •• 1JOC 
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WHEREAS, plllSll8nt to the Prime Lease, Nelltcl's tower assets include without limitation 
rights, tille and interests in and to a certain parcel of real property in Klickitat County, 
Washington (the 'Property"), and all subleases and sublicenses between NextI.'I as sublessor or 
sublicensor and \hird party sublessces and sublicensees, ifan), (collectivel)" the "Tenant 
Leases"), being the same Property and Tenant Leases assigned to Parent Co. from Nextel by 
Assignment ofLcascs of even date herewith, intended to be filed immediately prior to this 
instrument. . 

WHEREAS, in connection with the conveyance, assignment, transfer and delivCI)' of 
Nexlel's tower assets, Parent Co. desires to assign to Tower Sub, and Tower Sub desires to 
assumo all ofNextel', rights, title and interests in IUld to the Prime Lease, the Property and the 
Tenant Leases, if any; 

NOW, THEREFORE. for and in consideration of the foregoing, the sum of Ten Dollars 
($10.00) and other good and valuable consideration, the receipt and sufficiency of which is 
acknowledged. the parties hereto agree as follows: 

I. ~. The recitals set forth above arc incolpOratcd herein by reference and 
made a part of this AssignmcnL 

2. Incorporation of Exhibits. The Property, and/or the underlying parcel of real 
property owned by landlord of which the Property is a part, is more particularly described on 
Exhibit A hereto wmch is incorporated by \his reference. The Tenant Leases. if any, arc listed on 
ExIu"bit B hereto which is incorpora1ed by this reference. 

3. Assignment and Assumption. Parent Co. does hereby assign. transfer, set over, 
and deliver to Tower SlIb all of Parent Co.'s rights. titl8 and interests in and to the Prime Lease, 
including without limitation all relaled easements, ancillary agreements and other nppmtenant 
rights pertaining to and running with the real property subjcct to the Prime Lease, the Property, 
and the Tenant Leases. Towel' Sub does hereby ~pI, assume and agree to be bound by all the 
tenos and conditions which are !he responsibility of the lessee or tenant UDder the Primo Lease, 
all the terms and conditions of all reillted easements and ancillary agreements, and all the tenos 
and conditions which are the responsIbility of the sublessor Or sublicensor under each of the 
Tenant Leases, and which arise, are incurred, or are required 10 be performed from IIDd after the 
date of this Assigruncnt. 

4. RecoDveyance. Notwithstanding anything to the contnuy con1ained herein, in the 
event Nextel exercises its option purslWltlO the terms of the Master Lease to rc-acqulre from 
Tower Sub its rights, title and interests In the Property, then all of Tower Sub's interest therein 
shall automaticalJy re-convey 10 NexteJ. The parties hereby agree to execute lID)' instrwoent or 
other docwnents required to evidence any such rc-coDveyance. 

I , \ICRmIno. J USfG&ld:Wt"l'\IoUQIIT0).DOC 
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~~ A 
SpectraSite® 

VIA CERTIFIED MAIL, RETURN RECEIPT 
ARTICLE NUMBER: 7160 3901 984871290153 

Schreiner Farms, Inc. 
105 East 8th 
Olympia, WA 98501 

Re: Lease Agreement with Spectrasite allll/or its ajJiliQtes, sublessors, subsidiarieli andlor 
predecessors ill i,l/erest ("Spectrusite'') 

Dear Valued Landlord: 

We are pleased to infonn you that on AUgust 8, 20051 Specirasite merged with American Tower. 
Our comb~ned company is poised to be the industry leader for wireless infrastructure solutions 
with the largest site portfoliO in the industry today, along with the best people, processes and 
s sterns behind eve hin wc do. 

Please be advised tllat effective Septell/ber 15. 1005. 01/1' /lotice {/(fdres.f will challge to: 

AMERICAN TOWER 
ATTN: LAND MANAGEMENT 
10 PRESIDENTIAL WAY 
WOBURN, MA 01801 

All correspOlldellce sf,ollill be /lilli/cd to tllis Qddress. AOer September IS, 2005, we callJlot 
ens"" "Ult a COlIllIIIIII{CQtioll se/lt to ""1' otlte/' Qddress will be received bv tile prope,. 
department. 11lere(OI'e, we ulI(ortllllQtel" CQIIIIOt cOllSider aliI' com/llll11icatioll se/l( to al,,, otller 
address as beillg legallv effective IInder our letlse agreemelllll'itia vou, 

Please be assured that the merger does not affect the terms of your lease agreement or our 
contractual obligations to you. Should you ever have questions about your lease agreement, rent 
payment, etc., please contact our Landlord Relations Dtlpartment at: 

E-mail: Landlord.Relations@americantower.com 
Toll-free: 1-866-586·9377 
Fax: 1-781-9264555 

Landlord Relations Specialists are available Monday-Friday during normal business hours to 
IIssist you on all inquiries. 

We are continuously striving to provide our landlords with 'best in class' service and hope you 
share in the excitement of becoming part ofthtl American Tower family. 

Sinceroly, 
American Tower Land Management 310462 

~ E~HIBIT 

~ 
~ \ I;; 

~ 

SF 014 
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VIA ClRTIl'lJ<Il MAIL, IlBTDRN UCEU'T 
AR11CLE NlJNBEIb 1160 3901 , ... 11129 DIS) 

SchmD .. P ...... rr.:. 
IOS1!ost81h 
Olympl .. WI<.9&SOI 

R'rercDtit Infoanllllgn 

" .. be US'GJ'Cd1ha1 the l'I'I8fI.dCHII notlU'oct Ih' tInDIofyourlcuc Igl"ClCmant DrOV 
COJltnctuaJ obU"don, 10 you. Should you ~w:r have qUU14ot\S about yo. Iea&e .~I rem 
P'JP""" rio please cmhd mV , ,N0md Rd·tie' Dcped!!!COt ,I· 

E-mail: rpdlonlRcllfjprnljamqir,anto_sgm 
T1>IJ.Inr. I-166-!16-9Jn 
Va: 1-1'1-92i-4SS5 

LmdIacd a._SpooiIIioU ... ovalloble _y-Fridoydorioa.......t _ ...... to "")'OIl oallllotpIrko. 

W .... ~rllri .... to~ ... _ ... "' ... • ..... ID_·_IID4 ..... )'DU ..... "'a._.r ............ altIIo"-'""'T_-,.. 
B~. 
_T ... lAM ........... 
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VIA UPS COURIER SERVICE 

Schreiner Fanns, Inc. 
lOS East 8th 
Olympia, WA 98501 

A 
AMEIU1CAN TOW'ER~ 

CO,,"O"ATION 

October 18, 2006 

Re: lAue with Towel' Asset Su6, LLC with uspect to certain rflll property (the 
"ProperlJl") located at MURDOCK Windy Point J"p TralVP.O. box .,49 LYLE 
WA 986JS-(lhe ''Lease "): 

Dear Landlord: 

Amencan Tower Site Name: Murdock 
American Tower Site Number: J I 0462 

I. We have been asked to obtain from you certain rep1esentations for the Lender about the 
current status oflha Lease. We request that you confirm to us and to the Lender that the statements below 
are true as oflhe date oflhis letter: 

(8) Tenant is Ihe current Tenant under the Lease (which, together with all amendments, 
is ahBched as Exhibit A), IIItd the Lease Is in fun force and effect and contains the entire agreement 
between you ("Landlord") IIItd Te.nant about the Property. 

(b) Tenant is not in default oftbe Lease, IIItd, to Lllltdiord's knowledge, nothing has 
occurred or exists which, with notice or the passago of time or both, would be a default by Tcnnnt undcr_ 
the Lease. 

(c) Landlord owns tbe fce Interest in tlte Property. 

(d) The person signing this letter on behalf ofLBlldlord is authorized to do so and ha.~ 
the full power to bind Landlord. 

(e) The Lender may rely on the information confirmed In this letter. 

(f) Lllltdlord agrees to cooperate with Tenant In signing any documents necessary to 
confirm the existence of the Lease (such as a Memorandum of Lease) and to answer any questions that 
Tenant or the Londor may have about the Lease or the Property. 

2. By signing this letter, you agree that the following provisions IIpply to the Lease: 

-------1~ 
~ 

.~ 
~ . 

EXHII3IT 
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EXHIBIT 

V[A urs COURIER SERVICE 

SCHRErNER FARMS, INC. 
105 East 8th 
Olympia, WA 98501 

A 
AMERICAN TOWER-

January 18,2007 

.. ..---...... 7,~ei1ii"f7OC7iieTatil1rlJjil1i~'A: ith respect to cerlai" real property (the 
Windy Point Jeep TraillP.O. box 449 LYLE 

Dear Landlord: 

We recently reviewed the records on your tower site. During this review we leamed that 
a Memorandum of Lease was not recorded when you signed the Lease with Nextel West Corp., a 
Delaware corporation, d/b/a Nextel Communications. The purpose ofthis Memorandum of Lease is 
simply to confirm that the Lease was signed, is for a term of years and is on the Property 
described in the Lease. It does not change the terms of the Lease-it just confinns that the Lease 
exists. 

In order to complete our records, please sign the enclosed Confumatory Memorandum of 
Lease and have your signatures witnessed and notarized where shown by the flags on the 
document. Please keep one for your records and return the other .Ilu·ee originals in the enclosed 
pre-paid UPS envelope. 

If you have any questions about the enclosed document, please call us toll-free at 
877.220.2861. Thank you in advance for your cooperation. 

Sincerely, 

~~ 
Neil L. Crocker 
Project Manager 
American Tower Corporation 

Enclosures 

c;: ~"'-~ ~ ~ 
CV~' ~ tf) &,ttl 
CUfrrz.e~-t- ~t\.. 
b~~ 2-~ 4:1 c?c( 

()t-:) (1~~/07 

10 Pr •• ldenU.IWoy .' Wobum. MA 01801 • 877.220.2861 Office • 781.926.454Sfa •• www.amencantower.com 
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EXHIBIT 

A 
AMERICAN TOWER-

February 23, 2007 COftPO""TIOt. 

VIA CERTIFIED MAIL, RETURN RECEIPT 
ARTICLE NUMBER: 7160 3901 984999865578 

Schreiner Fanus Inc 
105 East 8th 
Olympia, WA 98501-1300 

I Re: Lease Arrreenlfint wltll SpqctraSlteJlts ajJiliQtes, sublessors, subsldlQrieJ or predecessors '" 
interest ("SpectraSite,,); ATe Site Number: 310462 

Dear Valued Landlord: 

American Tower Asset Sub, LLC is a wholly-owned subsIdiary of SpcctraSite CommunicatioJ18, Inc. 
Please be assured that thls assignment does not affect the teffJ18 of your Lease Agreement or our contractual 
obligations to you. 

same: 
Our notice address and contact infonnation for all lease and payment related inquiries will remain the 

AMERICAN TOWER 
ATTN: LAND MANAGEMENT 
10 PRESIDENTIAL WAY 
WOBURN, MA 01801 
E-mail: Landlord.Relations@amcricantowq.com 
Toll-free: 1-866-586-9377 
Fax: 1-781-926-4555 

In addition, in the event of a default under the terms of your Lease Agreement, please also provide a 
copy of any notice letter to the Bank of New York on behalf of our Lender at: 

Bank of New York, as Servicer 
600 East Las Colinas Blvd. 
Suito 1300 
Irving, TX 75039 

Again, this assigJunent will not cllDllge Ih\) features and benefits of your exisling Lease Agreement or 
impact your rlllatiollship with us. (fyou have any qllosliollS aboul tho loan orlhe assignmcnt, please do 1I0t 

hesitate 10 call the Refmal1ce Project TclUll at 877.220.2861. 

Sincerely. 

//~ 
lason D. Hirsch 
Vice President, Land Management 

10 Pre,ldOfllial Way • Woburn. MA 01801 • sn.nO.2861 Office • 781 .926.4545 fax • www.arne,lcantowe,.com 
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Case No. 30244-0-111 

COURT OF APPEALS 
DIVISION III 

OF THE STATE OF WASHINGTON 

SCHREINER FARMS, INC., 
a Washington Corporation, 

Plaintiff / Appellant, 

v. 

AMERICAN TOWER, INC., a Delaware Corporation; NEXTEL WEST 
CORPORATION, INC. d/b/a NEXTEL COMMUNICATIONS, a 
Delaware Corporation; TOWER ASSET SUB, INC., a Delaware 

Corporation; SPECTRASITE COMMUNICATIONS, INC., a Delaware 
Corporation; and WESTERN OREGON WIRELESS 

COMMUNICATIONS, INC., an Oregon Corporation; and 
WASHINGTON OREGON WIRELESS, a Washington Limited Liability 

Company, 

Defendants / Respondents. 

PROOF OF SERVICE OF BRIEF OF RESPONDENTS 
and CROSS-APPELLANTS 

Robert C. Tenney, WSBA No. 9589 
Mark D. Watson, WSBA No. 14693 
MEYER, FLUEGGE & TENNEY, P.S. 
230 S. Second St. - P.O. Box 22680 
Yakima, WA 98907-2680 
Phone: (509) 575-8500 

Attorneys for Defendants / 
Respondents Nextel West 
Corporation, Inc. d/b/a Nextel 
Communications and Washington 
Oregon Wireless 

{OOO84430} 

Raymond F. Clary, WSBA No. 13802 
ETTER, M£MAHON, LAMBERSON, 

CLARY & ORESKOVICH, P.C. 
618 W. Riverside Ave., Suite 210 
Spokane, W A 99201-0602 
Phone: (509) 747-9100 

Attorneys for Defendants / 
Respondents American Tower, Inc., 
Tower Asset Sub, Inc., and SpectraSite 
Communications, Inc. 



PROOF OF SERVICE 

I certify under penalty of perjury under the laws of the State of Washington that on the 13th of 

April, 2012, I caused a true and correct copy of the foregoing document to be served by the method 

indicated below, and addressed to the following: 

Michael F. Cressey 
Workland & Witherspoon, PLLC 
714 Washington Mutual Financial Ctr. 
601 West Main 
Spokane, W A 99201-0677 

Personal Service 
U.S. Mail 

X Hand-Delivered 
Overnight Mail 
Facsimile (624-6441) 

Dated this 13th day of April 2012, signed at Spokane, Washington. 

{00084430} 


