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I. INTRODUCTION

After a bench trial in May 2011, the trial court determined that the
City of Richland had been negligent and had created a nuisance and a trespass
by collecting and channeling stormwater, ground water and irrigation water
onto Keene Valley Venture’s property. The trial court found that the water
level on Keene Valley Venture’s property had risen by 5 feet and that the
property was subject to periodic flooding. At the time of trial much of the
property, which had been mostly dry with isolated man-made wetlands, was
covered with standing water and cattails. The trial court wrote in its
Memorandum Decision:

The City is liable under the theory of inverse condemnation.

It deliberately designed a system that would discharge surface

water to plaintiff’s property, eschewing an alternative that

could have confined the water to the Amon wasteway and

Leslie drain. . . . [T]he inundation of water . . . is chronic and

unreasonable.

Despite having Richland’s estimated cost for nearby land, Keene
Valley Venture’s sale price evidence, Keene Valley Venture’s estimated costs
of repair by filling and Richland’s estimated cost to place fill, the trial court

awarded nominal damages in the amount of $1 together with statutory

attorney fees. The court denied Richland’s request for a flowage easement.
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II. ASSIGNMENT OF ERROR

A. ASSIGNMENT OF ERROR

1. The trial court erred in entering Finding of Fact' No. 75: “The
court has insufficient evidence upon which to make a finding as to the value
of the tract at any time nor as to any diminution of value in the tract due to
the inundation of water.”

2 The trial court erred in entering Conclusion of Law No. 14,
“KVYV has not proven the amount of any damages sustained.”

3 The trial court erred in entering part of Finding of Fact No. 78,
to wit: “Johnson provided no explanation of how he arrived at that estimate,
nor any details of the area to be filled with dirt. The court rejects the estimate
as not credible.”

4. The trial court erred in entering Finding of Fact No. 79, “Ron
Johnson testified that the cost to acquire fill dirt would be $10 per cubic yard,
but he provided no basis for this figure. Ron Johnson lacks the expertise to
opine as to the cost of fill dirt.”

5. The trial court erred in entering Conclusion of Law No. 15,

“KVV is entitled to nominal damages of $1.”

Finding of Fact, CP 406, Appended at Pg. 3, will be referred to as “FF”.
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6. The trial court erred in entering Judgment in favor of KVV but
for only $1.

7 The trial court erred in entering Finding of Fact No. 72, “Ron
Johnson is not qualified to render a meaningful opinion as to the value of the
tract. Ron Johnson lacks the expertise to render a meaningful estimate of
property value.”

8. The trial court erred in entering part of Finding of Fact No. 74,
to wit: “the sale has no probative value because of the lack of expert
testimony comparing the twelve acres to the tract.”

9. The trial court erred in entering part of Finding of Fact No. 76,
to wit: “the court has insufficient evidence to determine the extent of the
impairment.”

10.  The trial court erred in entering Finding of Fact No. 77, “The
damage to the tract is temporary. The damage can be eliminated by blocking
or removing the culverts that direct water under Keene Road and by revising
the Amon wasteway to accommodate the increased flow and volume of
water.”

11. The trial court erred in entering Conclusion of Law No. 17,

“KVYV is not entitled to an award of reasonable attorney fees and costs”.

APPELLANT’S BRIEF 3



J2. The trial court erred in denying a Motion to Reconsider or Re-
Open the Case.

B ISSUES PERTAINING TO ASSIGNMENT OF ERROR

L When the court has determined that a City was negligent,
committed a nuisance, trespass and inverse condemnation by diversion of
stormwater, ground water and irrigation water onto a developable tract, and
further has evidence that the tract is no longer developable, should the court
award more than nominal damages when it has before it (1) the purchase
price, (2) the cost to repair, (3) uncontested evidence of two sale prices and
(4) the owner’s testimony on value? (Assignment of Error 1, 3)

2. When a property owner has presented evidence that the costs
to repair damages from a taking are approximately $1.18 million, that the
before fair market value of the property was $575,000 and that the after value
of the property is zero, has the owner proven the amount of damages
sustained? (Assignment of Error 2)

3. When the Court is presented with: topographical maps;
development plans; evidence that the water has risen from 5 2 to 7 %' in
places and 2' in others; expert testimony that a reasonable option is to raise
the site to deal with the water; a consultants’ recommendation to raise the site
5'; testimony that the owner would fill to a certain elevation; and testimony

by the owner that filling would require a certain volume of fill, has the owner
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provided an explanation of the estimate and details of the area to be filled?
(Assignment of Error 3)

4. When an owner has paid for excavation, moving, placement
and compaction of fill on the same site and has presented the City’s projected
cost for excavating, moving, placing and compacting fill on property adjacent
to the owner’s property for the City’s purposes of handling water that is
damaging the owner’s property, has the owner provided a basis for the cost
to excavate, move, place and compact fill on the owner’s property?
(Assignment of Error 4)

¥ Is $1 just compensation under Washington State Constitution
Article I § 16 for a City’s taking of property that turns 21.6 acres of arid
ground into a swamp? (Assignment of Error 5, 6)

6. Is an owner of property competent/qualified to testify to the
value of his property? (Assignments of Error 7, 8)

s When the Court has aerial photographs and detailed site
assessments showing the ground to be dry/arid except for isolated wetlands;
testimony and photographs after the inundation showing cattails, standing
water and ducks; and the owner’s uncontested testimony that repair costs
exceed the value of the land does the Court have sufficient evidence to

determine the extent of impairment to land the Court has found to have been
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flooded by a City project? (Assignment of Error 9)

8. When the Court has evidence of sixteen years of City actions
leading to the recurring, chronic and increasing damage to an owner’s
property, no plans by the City to change its course of action and no evidence
that the property can be returned to its original condition, is the damage
temporary? (Assignment of Error 10)

9. Is it proper for the Court to create disputed issues and decide
them adversely to uncontested evidence? (Assignment of Error 1, 2, 3,4, 7,
8,9, 10)

10. When a property owner has established a taking without just
compensation for which no “final offer” has been made, is the owner entitled
to an award of reasonable attorney fees and costs pursuant to RCW 8.25.75?
(Assignment of Error 11)

11. When a Court has found a taking but rejected uncontested
evidence of damages should the Court allow or even require additional
testimony and evidence on the issue of damages if it is satisfied as to the fact
of substantial damage but is concerned about the quality of evidence before

it on the quantum of such damages? (Assignment of Error 12)
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III. STATEMENT OF THE CASE

A. STATEMENT OF FACTS

Ron Johnson (“Johnson”) is the sole shareholder and director of
Baines Corporation (“Baines™) and President, sole shareholder and director
of Keene Valley Ventures, Inc. (“KVV™). RP 41, 58, Ex. 26, 28.

Baines purchased 21.6 acres of raw land lying north and east of Keene
Road at Shockley Road (the “Tract”) for $47,500 in November 2005. Ex. 2,
4,RP 42,116, FF 3, 4. Baines purchased the Tract to develop as a residential
subdivision. RP 48, FF 3. The Tract is separated from Keene Road by an
abandoned railroad right-of-way. FF 13, Ex. 6, Figure 4.

Johnson had worked with another developer on two residential
subdivisions in the Tri Cities, one of which, called South Haven, is about 1
2 miles east of the Tract. RP 40-41.

Johnson had made three other raw land purchases for residential
subdivisions in addition to the Tract. One was in Pasco, Washington and the
other two were in Spokane, Washington. RP 44. Johnson followed land
values at the time of the purchase of the Tract. RP 45.

Johnson saw what he believed was a wetland on the Tract and dug test
pits before Baines purchased the Tract. RP 47, 116. The test pits were dug

to a depth of 7 or 8 feet. Water was only encountered near the wetland that
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Johnson had identified. RP 120. Baines retained professional wetland
scientist and certified wetland delineator, Thomas Dubendorfer to delineate
the wetlands on the Tract. Ex. 6. The Dubendorfer Report issued January
2001 identified three wet lands on the Tract but concluded that all three were
man-made and caused by irrigation. Ex. 6 at page 2.

Baines hired Surveyor, Rob Stratton, to help lay out a residential
development and to identify fill of the site for development. RP 124.
Stratton’s site plan with fill areas shown as cross hatched is dated August 27,
2001. All three wetlands were to receive fill. RP 126, Ex. 2. Johnson
calculated the fill required in the cross hatched areas to be 27,000 cu. yd. and
projected the cost of fill at $10 per cu. yd. RP 53, 130. Baines had a plan
prepared which included streets and home sites. The plan shows 16.01 acres
developed for buildings and streets. Ex. 31.

Baines obtained a fill permit to allow filling the Tract as planned
including the filling of the wetlands. RP 56. In February 2003, the Tract was
sold to KVV for $189,700.00. RP 58-59. KVV obtained some donated fill
starting in 2003. RP 56. KVV paid for stripping, moving, placing and
compaction of the fill. RP 57.

KVV retained Shannon & Wilson to conduct a preliminary

geotechnical engineering study. Ex. 7. The study, dated January 2005,
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included test pits which identified groundwater levels. In three test pits, the
ground water was at 5 /2, 7 2 and over 10 feet deep respectively. Ata fourth
test pit, near the wetland, that was to be partially filled, groundwater was at
2 feet deep. RP 60-62. Ex. 7, Fig. A-1 to A-4. KVV retained DWR, Inc. to
supervise filling of the Tract. RP 63. DWR investigated and filed a report
dated November 16, 2005. In its investigations, DWR installed three bore
holes in the same general area as Shannon & Wilson had tested. DWR.
encountered groundwater at 1.11 feet, 1.2 feet and 2.5 feet, respectively. RP
64. Ex. 5, pg. 2-4, Sheet 1. DWR recommended five feet of fill on most of
the site to deal with the groundwater. Ex. S, pg. 2, 4.

By correlating the groundwater levels from the Shannon & Wilson’s
January 2005 report and those from DWR’s November 2005 report, Johnson
could see a significant increase in groundwater level. RP 64-65.

Richland’s Drainage System.

Richland constructed a drainage system (the “System”) as part of the
Keene Road Reconstruction Project (the “Project”). The System collects and
channels water to the Tract. Ex. 13,27. The Project began before 1994 and
was continuing at the time of trial. RP 295.

The Tract lies in a 737 acre sub-basin referred to by Richland as Sub-

basin 3. Ex. &, pg. 96. Above the Tract on the hillside south of Keene Road
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lies a Kennewick Irrigation District (“KID”) canal. Consultant Dubendorfer
identified the KID canal and related irrigation as the source of the wetlands
on the Tract. Ex. 6, pg. 2.

The Leslie drain is a KID and Bureau of Reclamation Facility adjacent
to the south side of Keene Road that, since the 1950s, was intended to and did
operate to convey irrigation water southeasterly from Sub-basin 3 to Amon
Creek. RP 384-385, 387. There is no evidence that the Leslie Drain ever had
standing water prior to approximately the year 2000. RP 386.

In 1982, Richland entered into an agreement with the Bureau of
Reclamation to allow Richland to use and reconfigure the Leslie Drain.
Ex. 22, RP 322, 400-406.

Starting in 1994, Richland designed and constructed the Project in
three phases. Phase One which runs from a point opposite the Tract westerly
was constructed in the late 1990s. RP 293. Phase Two running from a point
opposite the Tract easterly was constructed in and about the year 2000. Phase
Three lying west of the Tract was under construction at the time of trial. RP
295,

In 1994, Richland obtained a Wetland Delineation and Functional
Value Assessment by Sheldon & Associates (“Sheldon™). Ex. 19. Sheldon

identified wetlands adjacent to the Project including the large wetland on the
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Tract. Ex. 19, Wetland Maps 1 and 2. Sheldon did not describe a water
course on the Tract. Ex. 19.

In 1995, Richland obtained a Geotechnical Engineering Study for the
Project by Shannon & Wilson and a Storm Drainage Report for the Project
by JUB Engineers. Ex. 20, 21.

Shannon & Wilson identified the need for retention ponds and outfalls
north of Keene Road on or near the Tract. Ex. 20, pg. 6.

JUB’s Report identified existing stormwater flow at Keene and
Shockley at 25 cubic feet per second (“cfs”) and projected a fully developed
flow of 180 cfs. Ex. 21, pg. 3, Drawing. The Report also located a 10.7 acre
feet stormwater detention pond on the Tract. Ex. 21, pg. 3-4, Drawing.

Richland moved design of the Project from outside consultants to in-
house staff. The System designed by Richland reconfigured the Keene Road
ditches in Sub-basin 3 and eliminated the Leslie Drain as a drain from Sub-
Basin 3. The Leslie Drain ditch on the south side of Keene Road was
reconstructed to drain from the east and from the west to a new low point
opposite the Tract. Four new 42" diameter culverts were installed that
drained from the low point in the south Keene Road ditch to the north Keene
Road ditch. RP 179, 330, 334. The ditches on both the north and south sides

of Keene Road were widened and deepened. RP 390. Richland claims the
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north ditch was designed as a retention pond but no design exists. RP 375-
76, 396. The Project included regrading of the railroad grade on the north
side of Keene Road and construction of an asphalt bike path on the railroad
berm. RP 329.

Concurrent with construction of the Project, Richland approved the
first of several new subdivisions south of Keene Road that sent stormwater
to the System. RP 339-42, Ex.13, 46. Starting in the late 1990's the
Vineyards, then four phases of Applewood were developed. RP 339-343.
Stormwater from the new subdivisions is collected and transported to the
System. RP 390.

Irrigation water that once drained from Sub-basin 3 down the Leslie
Drain is now collected in Richland’s System. RP 362. Groundwater from
pumping and from a french drain in one of the new subdivisions is collected
in the System. RP 391, Ex. 1, pg. 5-6.

Development of Sub-basin 3 is continuing and Richland does not
know how much stormwater flows to the System or how much more will
flow as development continues. RP 308-9, 349. No evidence was presented

of any plans to stop the additional flow or to divert it elsewhere.
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System Impact on KVV’s Tract.

Water collected and stood in the north Keene Road ditch in part of the
System as early as March 2007. Ex. 26, See Ex. 56, 57. Water has flowed
and continues to flow from the north Keene Road ditch through the bike path
berm and onto the Tract. RP 168-69, 226, 477. On occasion water floods
over the bike path and flows directly from the System onto the Tract. Ex. 13,
pg. 5, Ex. 27, pg. 2. When this happens the water carves gullies into the bike
path berm and deposits silt on the Tract. Ex. 55, RP 483.

Groundwater on the Tract has risen and water stands on most of the
Tract. RP 88. Where the groundwater was at 5.5 and 7.5 feet deep in
January 2005 there is standing water, cattails and ducks. RP 88, Ex. 52.

Richland’s Storm Water Management Plan.

In 2005, Richland adopted a Storm Water Management Plan
(“SWMP”). Ex. 8. RP 235-236. The SWMP included two projects in Sub-
basin 3. The first project is the Jericho Regional Infiltration and Detention
Facility lying nearly adjacent to and down gradient from the Tract. Ex. 8, pg.
96. The facility is to be 3.8 acres in area and is to be created by excavating
dirt from the site then moving, placing and compacting the dirt into a berm
across the drainage to create a 6' deep pond. Ex. 8, pg. 96. Richland

projected the cost of the land for the Facility at $30,000 per acre. Richland
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projected the cost to excavate, move, place and compact dirt to make the
berm at $9 per cu. yd. ($4 per cu. yd. to excavate and move and $5 per cu. yd.
to place and compact). This project was scheduled for calendar year 2011
and would handle water flowing from the Tract. Ex. 8, pg. 96, Table 7-1, RP
448,

The second project is the installation of a 30" diameter pipe running
down Shockley Road above the Tract to the intersection of Keene Road and
Shockley just opposite the Tract. This project, which is scheduled for
calendar year 2018, will deliver additional water to Richland’s System and
thus to the Tract. Ex. 8, pg. 98, Table 7-1.

Richland still plans to proceed with both SWMP projects. RP 239.

The SWMP included modeling of Sub-basin 3. Links and nodes in the
models identify the path of water through a sub-basin. RP 388. The drainage
across the Tract was not identified as an existing path for Sub-basin 3
stormwater in the SWMP model. RP 387.

When DWR surveyed the Tract in November 2005, and found
groundwater at 1.11, 1.2 and 2.5' in three test holes, it recommended that five
feet of fill be placed across most of the Tract. Ex. 5, pg. 2, 4. Johnson
calculated the volume of fill needed to fill to the recommended level at a total

of 145,000 to 150,000 cubic yards. RP 104-105. This figure included the
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27,000 cubic yards of fill that had been planned before the rise in the
watertable. RP 129, 130.

KVV has paid for excavating, moving, placing and compacting some
of the donated fill on the Tract. RP 57. In calculating a cost to raise the site
above the higher water levels, Johnson used the cost of $10 per cubic yard for
excavating, moving, placing and compacting the needed fill. Richland’s
costs for doing the same work on the Jericho Regional Facility in the SWMP
is $9 per cubic yard. RP 249, Ex. 8, pg. 97, Tables 7-6.

KVV entered into two Purchase and Sale Agreements for the Tract.
Ex. 32, 33. The first, dated January 10, 2006 with Neighborhood, Inc. was
for a sale price of $541,500. RP 67, Ex. 32. The second, dated January 8,
2007 with Envision Homes, LLC was for a sale price of $575,000. RP 68,
Ex. 33.

Richland offered no testimony or evidence on the Tract’s value,
diminitution of value, possible use for the Tract, method of repair or repair
costs.

B. PROCEDURE BELOW

On March 26, 2007, KVV, President Ron Johnson, in a letter to
Richland’s City Attorney, complained of rising water table and standing

water in the north Keene Road ditch adjacent to KVV property. Ex. 26.
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On April 18, 2007, the City of Richland Public Works Director
responded to KVV’s letter and explained that Richland’s routing of water to
the Keene Road ditches with the possibility that the water would flow directly
onto KVV’s property was by design and was consistent with Richland’s
SWMP adopted in 2005. Ex. 27.

On August 16, 2007, attorney Brian Lawler, representing KVV, in a
letter to Richland City Attorney explained the impact of Richland’s water on
KVV’s property and proposed solutions including filling KVV’s property.
Ex. 30.

On June 9, 2008, KVV had its Claim for Damages served on
Richland’s Deputy City Clerk. Ex. 1.

On August 11, 2008, KVYV filed its Complaint in this action. CP 1.

On December 19, 2008, Richland answered KVV’s Complaint. CP
425.

On May 9,2011, this matter proceeded to a four day bench trial.

On May 19, 2011, Richland moved to dismiss at the conclusion of
KVV’s case. CP 254. The motion was denied. CP 277.

On June 7, 2011, the trial court filed its Memorandum Decision. CP

361.
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On June 10, 2011, the trial court filed an Amendment to its
Memorandum Decision. CP 369.

On August 19, 2011, KVV filed a Motion to Reconsider and for a
New Trial. CP 371.

On August 23, 2011, the trial court entered its Finding of Fact and
Conclusions of Law and Judgment. CP 406, 418.

On August 26, 2011, the trial court denied KVV’s Motion to
Reconsider and for a New Trial. CP 421.

On September 20, 2011, KVYV filed its Notice of Appeal. CP 431.

On September 27, 2011, Richland filed its Notice of Cross Appeal.
CP 438.

IV.  ARGUMENT

A. STANDARD OF REVIEW

Findings of Fact are reviewed to determine whether they are
supported by substantial evidence. Miller v City of Tacoma, 138 Wn.2d 318,
323,979 P.2d 429 (1999). Conclusions of law are reviewed de novo. Bishop
v Miche, 137 Wn.2d 518, 523, 973 P.2d 465 (1999).

B. The Court had Substantial Competent Evidence of Damages.

I; The Court had Substantial. Competent Evidence of the Tract’s

Fair Market Value.
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Richland, in its SWMP, projected the cost of purchasing four acres of
land nearly adjacent to the Tract for construction of the Jericho Regional
Infiltration and Detention Facility. The projected cost of the land in the
SWMP as adopted in 2005 was $30,000.00 per acre. Ex. 8., pg. 96, Table 7-
6. This per acre value is Richland’s candid evidence on property value. The
figure was for planning purposes, was arrived at deliberately, was not for
litigation and was contemporaneous with the flooding of the Tract. There
was every reason for Richland to identify an accurate cost. This evidence is
substantial, competent evidence of the Tracts value on a per acre basis. The
Tract at $30,000.00 per acre would have a value of $648,000.00.

After KVV had rested, the trial court stated:

The evidence provided at this point seems to indicate that the

fair market value lies somewhere between the $179,000.00

purchase price for which Bains paid in 2000 and [$541,500.00

and $575,000.00] that is reflected in those purchase and sale

agreements. [Referring to Ex. 32, 33].

CP 275.

Notwithstanding that comment, the court in its Memorandum
Decision apparently dismissed out of hand the evidence of the two purchase
and sale agreements (Ex. 32, 33) and the SWMP value then stated:

Without more information, and expert opinion, [the sale in

Exhibit 24] has no probative value. Ronald Johnson lacks the
expertise to make meaningful estimates of property values.
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(The Court would have found his opinion to be of little
probative value had he offered such an opinion.) The Court
was not provided with a current appraisal. The Court cannot
determine by a preponderance of the evidence that (sic) the
value of the property is or what the diminution of value of the
property due to the inundation of water.

Id. CP 365.

“Fair market value” means neither a panic price, auction

value, speculative value, nor a value fixed by depressed or

inflated prices. We have defined it as the amount of money

which a purchaser willing, but not obliged, to buy the

property would pay an owner willing, but not obligated, to

sell it, taking into consideration all uses to which the property

is adapted and might in reason be applied.
Ozette R. Co. v Grays Harbor County, 16 Wn.2d 459, 133 P.2d 983 (1943).

Mr. Johnson’s testimony was unchallenged and unrefuted. There was
no evidence that the two sales were other than at fair market value. The sale
agreements were clear, cogent evidence of the value that KVV put on the
property as understood by the trial court. RP 275.

Richland’s value of $648,000.00, the sale price of $575,000.00 or
some figure in between should be accepted as the fair market value of the

Tract. Ex. 33.

2 The Trial Court had Competent, Substantial and Uncontested

Evidence of Repair Costs.
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Keene Valley’s Cost to Repair is $1,180,000.00. RP 57, 104-06.
KVV planned to filled 27,000 cu. yd. in developing the property. RP 53. In
order to raise the project sufficiently to avoid the rise in water it is now
necessary to fill between 145,000 cu. yd. and 150,000 cu. yd. ata cost of $10
per cu. yd. RP 57, 104-06. The fill required by the City’s water is thus at
least 118,000 cu. yd. at $10 per cu. yd. or $1,180,000.00.

3. Johnson Explained in Great Detail the Volume of Fill

Required to Respond to Flooding from Richland’s System.

There is no mystery in the 118,000 cubic yards when Johnson’s
testimony is considered with the exhibits. Exhibit No. 2, “Stratton Surveying
and Mapping” from 2001 shows two areas to be filled and quantifies those
areas at 75,631 square feet and 39,713 square feet for a total of 2.65 acres to
be filled. Exhibit No. 4, “Contour Map” shows the closed depression and
shows the lack of fall across the entire site. Exhibit No. 31, the “Vicinity
Map” details the planned development. It shows that 16.01 acres of the site
will have buildings and shows the buildings as planned. ~Mr. Johnson
testified that 27,000 cu. yds. of fill was planned as part of development. RP
53:

In the DWR Report, Exhibit 7, engineer Black, after examining the

site and finding the high water levels, recommended:
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[T]hat a large portion of the site be filled to an elevation of

about 100 ft. on the southeast end of the project to about 95

ft. on the northwest end of the project. This amounts to about

5 ft. of fill across most of the site.
Id., at page 4.

Exhibit No. 25 shows that the water rose as much as two feet after
Mr. Black’s recommendation (see below).

The calculation of volume is not complicated. Volume is defined as:

The size or extent of a three-dimensional object or region of
space.

The American Heritage Dictionary of the English Language - College

Edition. Houghton Mifflin Co., Boston, Copyright 1980.

Cubic is defined as:

Having a volume equal to a cube whose edge is a stated
length.

1d

Thus, a cubic foot is the volume of a cube measuring one foot on each
side and a cubic yard is the volume of a cube measuring one yard on each
side.

The volume of a cardboard box is readily ascertained to a high level
of accuracy because its sides are flat and the sides are at right angles to each

other. The dimensions of the height, width and depth are simply multiplied.
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The volume of a car trunk can be approximated but with a lesser level
of accuracy because the sides are not flat and may not be at right angles.
However, the process is the same.

Calculation of the volume of fill required on the Tract is simply a
matter of calculating volume. It is noteworthy that at trial the court advised
the parties that it had the skills to make a hydraulics calculation applying
Manning’s Equation but was unable to follow Johnson’s calculation of fill
volume. CP 487.

Five feet of fill over the entire site is 5 ft x 43560 sq. ft./acre x 21.6
acres + 27 cu. ft/cu. yd. = 174,240 cu. yd.

Five feet of fill over the 16 acres to be covered by buildings is 5 ft x
4350 sq. ft/acre x 16 acres + 27 cu ft/cu. yd. = 129,066 cu. yd.

When these figures are reduced by the planned fill of 27,000 cubic
yards they are 147,240 cu. yd. and 102,066 cu. yd., respectively. The average
of these figures is 124,653 cu. yd. Increased water levels after November
2005 would require yet more fill.

Mr. Johnson’s testimony of 118,000 cu. yd. of fill needed to offset the
increased water level was unchallenged and unrefuted.

4, KVV has Provided a Solid Basis for its Estimated Costof $10

per cubic vard to Excavate, Move. Place and Compact Fill on the Property.
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Johnson testified that KVV had projected and has paid to excavate,
move, place and compact some of the fill on the site. RP 53, 57. This gives
Johnson personal knowledge of the cost to do the work and a basis for his
estimated cost of $10 per cu. yd. Johnson testified that Richland’s planned
excavating, moving, placing and compacting of material on its adjacent
property for the Jericho Facility are the same activities required to place fill
to deal with the rising groundwater on the Tract. The City’s projected cost

of $9 per cu. yd. is comparable to Johnson’s estimated cost of $10 per cu. yd.

5. Richland’s Storm Water Management Plan Evidence Should
have been Accepted and Used by the Court in Determining Damages.

The cost of fill at $9 per cu. yd. and the value of property at $30,000
per acre is not only sufficient evidence, it is ample evidence of damages. Ex.
8, Table 7-6. The evidence is timely in that the SWMP was adopted the same
year that the damage of rising water was first recognized. RP 235-36. The
evidence is relevant in that the study focuses not just in Sub-basin 3 but on
properties on either side of the Tract. Ex. 8, pg. 96, 98.

The evidence is competent because it was not prepared for litigation
purposes but instead for planning and budgeting purposes for the City. It is
competent because it describes the exact kind of activity involved in this

case. That being the moving and handling of material on the site and the
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purchase of property needed for drainage facilities. It has probative value in
that Richland’s cost of fill at $9 per cu. yd. is close to the $10 per cu. yd.
figure used by Johnson and the $30,000 per acre value of land is close to the
$25,069.00 and $26,620.00 per acre values in the two purchase and sale
agreements. Ex. 32, 33.

0 KVV Proved that Damages are the Fair Market Value of the

Tract because Repair Costs Exceed Fair Market Value and the Tract has No

Value after the Damages.

1. The Determination of Just Compensation for a Taking is not

Limited to a General Rule.

Just compensation for a complete taking can be the value at the time
of the taking rather than the value at the time of trial. Lange v State, 86
Wn.2d 585, 547 P.2d 282 (1976). Just compensation can also be the cost to
repair or modify even for a complete, permanent taking. Highline School
District v Port of Seattle, 87 Wn.2d 6, 548 P.2d 1085 (1976); Harkoff, Jr. v
Whatcom Co., 40 Wn.2d 147, 241 P.2d 932 (1952).

In Lange, supra, adeveloper had just started development of raw land
when the State published a map showing that most of the land would be
required for highway construction. Publication of the plans drove property

values down. In determining just compensation, the court considered the
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undeveloped land as the developer’s inventory and valued the property at the
time that the taking became clear. The court stated:

The constitutional requirement of just compensation derives
as much content from the basic equitable principles of
fairness . . . as its does from technical concepts of property
law. ...

It is well established that the condemnee is entitled to be put
in the same position monetarily as he would have occupied
had his property not been taken. . . . “While the owner is
forced to sell, he is not to receive by reason of that fact a
lesser amount than the property would fairly bring upon the
market”.

Determining just compensation is the ultimate objective of
condemnation proceedings . . . . [JJust compensation is to be
determined by equitable principles and . . . its measure varies
with the facts.

The undisputed evidence indicates that after November 1969
appellants could not effectively sell the property as building
sites, could not proceed with development of the property,
and could not borrow money on the property. The property
had no income potential, yet appellants were obligated to pay
property taxes.

Such a result was clearly foreseeable in this situation because

the property was vacant and in the process of being
developed.
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Under these circumstances the loss suffered is so closely
connected to the condemnation itself that our constitutional
concern for truly just compensation requires valuation in
eminent domain proceedings at a time earlier than the date of
trial. This conclusion is necessary if the condemnee is to be
placed in the same position monetarily as he would have
occupied had his property not been taken. . . . The facts of this
case establish the elements of the rule. For the time of
valuation to be advanced, marketability must be substantially
impaired and the condemning authority must have evidenced
an unequivocal intention to take the specific parcel of land.
The special use of the land by the owner must be acquired and
holding the property for subsequent development and sale.
Further, the owner must have taken active steps to accomplish
this purpose.

86 Wn.2d at 589-595. (Citations omitted).

Richland’s taking of KVV’s inventory of development property
became clear in late 2005 when damage became apparent and the City’s plan
for Sub-basin 3 was published in the Storm Water Management Plan
document. The SWMP and the configuration of the Keene Road ditch System
made it apparent that all or most of KVV’s property was being taken.

Although the trial court distinguished Highline, supra, in ruling on
Richland’s Motion to Dismiss at trial, (RP 276), the court in Highline cited
Lange, supra, in explaining the principle of just compensation and making
it clear that the principle extends to other than a public-upon-public taking.

87 Wn.2d 13-14.

APPELLANT’S BRIEF 26



In Harkoff, Jr., supra, the court in making just compensation awarded
both repair costs and diminution of value damages for the same taking. In
doing so the court stated:

In determining what is the applicable rule for measuring
damages in cases like the one before us, one of the first
questions is whether the damage to the property is permanent,
or whether the property may be restored to its original
condition. If the injury is permanent, the general rule
applicable is the difference between the market value of the
property immediately before the damage and its market value
immediately thereafter. If, however, the property may be
restored to its original condition the measure of damages is
the reasonable expense of such restoration, and in a proper
case the loss of use or of income therefrom for a reasonable
time pending such restoration.

In some situations, the cost of repairing the injury may be
greater than the diminution in its market value, in which event
the courts are inclined to use the latter measure of damages.

However, when we consider the nature and character of the
damage done to the respective properties of respondent, we
find that in those situations where the court used the
restoration measure of damages, repairs and replacements
could readily be made. In the case of respondent Harkoff, the
court properly adopted the difference in value measures as to
the 2.3 acres of land, because the flooding removed top soil
therefrom and deposited sand thereon, thus depreciating its
value. The field of strawberry plants was not operated for the
raising of strawberries, but for the growth and sale of certified
strawberry plants. The court treated the plans as an annual
crop, and upon the evidence submitted was able to find the
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market value of the plants as such. We think that was the
proper measure of damages rather than either cost of
restoration or difference in market value of the land upon
which they were grown.

40 Wn.2d at 152-154.

2. Richland’s Damaging is Permanent because the Property Can

Not be Restored to its Original Condition.

Richland plans to continue use of the sub-basin to collect and channel
water to the Tract. RP 239. More water will be channeled to the Tract as
development continues. The planned installation of a culvert through the
bike path berm will accelerate the delivery of water to the Tract. RP175-77.
All of this makes it impossible to restore the Tract to its original condition.
There was no evidence to the contrary.

3. The Cost to Repair is Greater than the Tract’s Value before the

Damage.

Johnson’s estimated cost to fill, $1,180,000.00, exceeded both the
value based on Richland’s SWMP price per acre, $648,000.00, and the
$575,00.00 sale price in the purchase and sale agreement between KVV and
Envision Homes, LLC. Ex. 33.

4. The Tract has No Value After the Damage from Water.

Johnson testified that it was uneconomical to fill the Tract because it
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would require an added 118,000 cu. yds. of fill to offset the increased water
table and flooding. RP 104.

As the trial judge in Colella v King Co., 72 Wn.2d 386,433 P.2d 154
(1967) said: “this condition that I have described has rendered the plaintiff’s
property useless for anything but duck hunting, and I presume there is a
county ordinance against that.” Id., at 390.

The court in Pruitt v Douglas Co., 116 Wash.App. 547,66 P.3d 1111
(2003) found that property damaged by flooding from a county road project
had zero market value after the flood due to its potential for future flooding
and because if the road were not changed the property would continue to be
a dumping ground for neighborhood water. /d., at 560.

KVV’s property exhibits evidence of both high ground water and
repeated flooding. RP 88, Ex. 52, 55. It too will continue to be a dumping
ground for neighborhood water. The only certainty is that the flow of water
to the KVV property will continue to increase as development continues. Ex.
8, RP 308-9, 399.

D. Johnson was Qualified to Testify to the Value of his Property

and to Explain his Valuation.

In State v Wilson, 6 Wn.App. 443, 493 P.2d 1252 (1972), the court

stated in pertinent part:
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The owner of real property has aright to testify as to the value
of his property. The rationale behind this right is that one
who has owned property is presumed to be sufficiently
acquainted with its value and the value of surrounding lands
to give an intelligent estimate of the value of his property.
Because of this rationale no inquiry into knowledge is
required to qualify the owner, although knowledge will affect
the weight to be accorded his opinion. Wicklund v Allraum,
122 Wash. 546, 211 P. 760 (1922);

Id. at 451.
The decisional law leaves no room for doubt that the owner
may testify as to the value of his property because he is
familiar enough with it to know its worth.
Cunningham v Tieton, 60 Wn.2d 434, 374 P.2d 375 (1962).
In giving his opinion the owner is entitled to explain his
valuation by relevant and competent methods of ascertaining
value.
Port of Seattle v Equitable Capital, 127 Wn.2d 202, 211, 898 P.2d 275
(1995).

E. When the Uncontested Evidence is that the Tract went from

Dry with Water from 2 to 10 feet below the Surface to Standing Water.

Cattails and Ducks. the Court has Sufficient Evidence of Impairment/Taking.

In Cunningham v Tieton, 60 Wn.2d 434, 374 P.2d 375 (1962),
plaintiffs sued the Town of Tieton to recover for a taking by the City’s

construction of a sewage lagoon. The property owners testified to the extent

of the damage. The verdicts were from $1,500 to $5,000. The Town
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appealed challenging jury instructions including those related to hypothetical
impacts on market value of the property. In affirming the trial court, the court
stated:
For present purposes, we must assume that a fully informed
purchaser would have a true picture of the conditions
disclosed by this evidence. The trial court sagaciously
summarized the entire matter in these words:
. it is a matter of common knowledge,
which the jury may know, farm homes with

offensive odors and/or contaminated or
polluted water will be depreciated in value.

60 Wn.2d at 440.

In this case, the trial court was presented with uncontested evidence
that standing water and cattails now exist on a large part of the property
where the water table was formerly at 2 to 10 foot depths. The trial court
found that the water level had risen 5 feet and the Tract was subject to
repeated flooding. FF 34, 49. The trial court found that the “inundation is
chronic and unreasonable”. CP 369. Despite all of this, the court said it
“cannot determine the extent of the impairment™. Like the court in
Cunningham, supra, the court should have relied upon common sense and
common knowledge that land with cattails and standing water has a very
limited potential for productive use. It certainly cannot be used to build

houses. There was no evidence or testimony that there is any productive use
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for land subject to rising water levels and flooding.

Likewise, the trial court should have applied common sense and
common knowledge in finding that the Tract, being subject to continually
rising ground water and flooding, is further damaged by both.

F. The Court Should Have Found that Substantial Damage Had

Been Done to KVV’s Property.

In a case involving strikingly similar facts, the court found substantial
damage when, as the result of the county’s reworking of a drainage, a |
“seepage” became an “inundation”. Buxel v King Co., 60 Wn.2d 404, 374
P.2d 250 (1962). The cost to repair, which was the cost to install some drain
pipe, was $2.350.66. Id. at 406. This amount would be $17,569.39 in
today’s dollars. Affidavit of Terry E. Miller. CP 384, 387.

In Gilmartin, supra, the diminution in value testimony ranged from
$3,888 to $9,000. The court found substantial damage but awarded only
nominal damages. According to the United States Bureau of Labor Statistics
$3,888 in 1953 has the same buying power as $32.869.18 today. See,
Affidavit of Terry Miller. CP 384, 386.

If the $9 per cu. yd. figure is used for fill from Richland’s SWMP,
$32,869 would only pay for 3,652 cu. yd. of material. If this material were

applied evenly over the 16 acres to be developed for buildings, it would only
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fill to a depth of .141 ft. or just over 1 % inches. This would be meaningless
with a rise in the water table of 5 feet on approximately half of the
development area. Even the $9,000 figure in Gilmartin, supra would
translate to a fill of approximately 3 % inches.

Obviously, substantial damage has been done to KVV if the dollar
amount of damages is considered.

G. The Trial Court’s Finding that the Damage to the Tract is

Temporary is not Supported by Evidence but is Instead Contrary to

Substantial. Competent and Uncontested Evidence.

The trial court reasoned that if the four 42" diameter culverts were
removed or blocked and if the Amon Wasteway were reconstructed to accept
all of the water in the Sub-basin then damage to the Tract can be eliminated.
The trial court’s venture into speculation and conjecture brings to mind the
saying “if ifs and buts were candies and nuts then we’d all have a Merry

EE) |

Christmas™'. There was no evidence or testimony that either of these changes
had ever even been considered must less that they could or would be

implemented. The court’s finding also ignores its finding that some of the

water reaching the Tract flows below the surface of the ground but above

Attributed to Don Meredith.
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groundwater and as a result would be unaffected by the two speculative
changes raised by the trial court. FF 40, CP 363, RP 477.

The court’s finding that the damage is temporary ignores and is
countered by at least 16 years of coordinated, progressive action by Richland
that not only has resulted in the damaging but assures the permanency of the
taking. Richland obtained the Bureau of Reclamation’s permission to modify
and use the Leslie Drain in 1982. RP 400-06. In 1995, Richland learned that
the Project and future development in the Sub-basin would increase the flow
of water from 25 cfs to 187 cfs on the Tract. Ex. 21. In construction of the
Project, Richland implemented design and constructed the main components
of the System, redirecting the KID water from the Leslie Drain to the Tract.
The City has approved development in the Sub-basin since the late 1990's
that has resulted in increasing flows of stormwater to the Tract. RP 339, 44.
In 2005, the City adopted its SWMP which formalizes the use of the Tract for
all water in the Sub-basin through at least the year 2018. Richland still plans
to implement the two SWMP projects. RP 239, Ex. 8. One that delivers
additional water to the Tract on one side. The other that collects and holds
the water from the Tract on the other side. Ex. 8. Richland plans to deliver
additional water to the Tract as development continues. Richland plans to

install a culvert beneath the bike path which will reduce the capacity of the
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System to infiltrate and which will accelerate the delivery of water directly
to the Tract. Ex. 27, 61, RP 175-77.

By the trial court’s analysis the taking of land for a freeway could be
characterized as temporary because the pavement could always be removed
and the roadway could be returned to pre-existing natural contours.

A taking that is recurring, chronic and unreasonable is a permanent
taking. See, Bodinv Stanwood, 79 Wn.App. 313,320,901 P.2d 1065 (1995).

Damage to the Tract has been recurring. CP 369. Water levels have
increased over time. FF 34, 35, 53. The damage of standing water on most
of the Tract is unreasonable. CP 369. Richland has no plans to change the
system as it impacts the Tract other than to increase flows as development
continues. Ex. 8, RP 309-09, 399.

H. The Court Should Review the Evidence of Damages and Reverse

Findings and Conclusions Regarding Damages.

1. Once the Fact of Damage has been Proven. the Precise

Amount of Damages Need Not be Shown.

In its Memorandum Decision the court stated:

The Court does conclude that the value of the property has
been adversely affected. It would defy common sense to
conclude otherwise, as the water table has risen five feet in
some areas. There has been some impairment of plaintiff’s
ability to use the property. But, the Court cannot determine
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the extent of the impairment based upon the evidence
presented.

Plaintiff’s (sic) claims as damages the increased cost of
bringing fill materials onto the site to cover land upon which
standing waters have emerged since plaintiff purchased the
property. Plaintiff claims about $1.18 million. For the
acquisition and placement of about 145,000 to 150,000 cubic
yards of material. No explanation was given of how that
estimate was made. No detail was provided regarding the
areas to be filled. Plaintiff estimated that the cost to acquire
and place the fill would be $10 per yard. That estimate is
unreliable, as Ron Johnson lacks the expertise to make a
meaningful estimate. The Court is left to speculate as to the
basis and accuracy of the figures provided.

CP 365-66.

In Jacquelines v Mercantile, 80 Wn.2d 784,498 P.2d 870 (1972), the
court in reversing the court of appeals in an action for damages from a fire
loss, stated:

Although the fact of substantial damage has been established,
the amount is difficult of proof. The value of the merchandise
after the damage is almost exclusively a matter of opinion.
We have often observed that in such circumstances, where
there is no uncertainty as to the existence of substantial
damages or as to causation, recovery of substantial damages
is not to be denied merely because the extent or amount
thereof cannot be ascertained with mathematical precision,
provided the evidence is sufficient to afford a reasonable basis
for estimating loss. (Citations omitted).

The determination of whether evidence is “sufficient to afford
reasonable basis for estimating loss™ must depend upon the
particular circumstances. Important considerations are, first,
that courts should be exceedingly reluctant to immunize
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defendants and dismiss plaintiffs for such reason; and,
second, that the purpose of the requirement is to spare the
trier of fact the onus of an attempt to assess damages solely by
speculation and conjecture and without the benefit of
probative evidence on the issue.

In Gilmartin v Stevens, 42 Wn.2d 289, 261 P.2d 73 (1953) the trial
court after hearing conﬂ.icting testimony from five witnesses had entered
findings “[T]he plaintiffs have suffered some substantial damages [and] . . .
[TThe amount of damages . . . is incapable of determination under the
evidence presented in the trial of this case”. The court then entered judgment
for $25 nominal damages.

The Supreme Court in setting aside the judgment and remanding for
a new trial on damages stated:

Nominal damages never purport to be real damages. They are
awarded where, from the nature of the case, some injury has
been done, the amount of which the proofs fail entirely to
show.

The core of respondent’s argument is that damages must be
proved with reasonable certainty, and that the court should not
overturn the trial court’s “finding” that appellants failed to
meet that standard of proof.

What is “reasonable” certainty depends largely on the extent
to which the particular damage in issue is susceptible of
accurate proof. Where, for example, a plaintiff, in attempting
to prove loss of profits, fails to produce available records
relevant to that question, he fails to meet this standard of
reasonable certainty. National School Studios v Superior
School Photo Service, 40 Wn.2d 263, 242 P.2d 756. On the
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other hand, the precise amount of damages need not be shown

where the circumstances do not permit of careful
measurement. (Citations omitted).

The agreed measure of damages in the instant case -
difference in the market value of the tract with and without
the promised water - is obviously not susceptible of exacting
proof. It can be proved only by opinion testimony as to the
values, given by witnesses competent to express an opinion
on the subject.

It should further be observed that the standard of “reasonable
certainty” is concerned more with the fact of damage than
with the exzent or amount of damage. (Citations omitted).

The case before us does not involve any question as to the fact
of damage, but only as to its amount.

But there is also a serious question as to whether the standard
of reasonable certainty has any application in a case of this
kind. This standard is usually applied only in cases where the
measure of damages is the amount of profits or losses.

The basic question before us, then, is whether the trial court,
upon exercising its undoubted right to reject the dollar figures
submitted in connection with this opinion evidence, was,
under the circumstances of this case, thereby relieved of the
duty to make a substantial award of damages.

[T]t should be clear that we do not here hold that the trial court
was obliged to accept the testimony of any witnesses.

We do hold, however, that, since competent and undisputed
opinion evidence was submitted as to the values comprising
the agreed measure of damages, and the court did find that
substantial damage had been sustained, the court had the duty
either to make an award of substantial damages or to give
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appellants an opportunity to submit additional proof as to
damages. Had the latter course been followed, the court was
entitled, but not required, to appoint an appraiser or other
expert to present additional testimony as to value.

2. The “Circumstances” in this Case Include the Fact that there

has been a Taking and KVV is Entitled to Just Compensation.

This case differs from Jacquelines, supra, and Gilmartin, supra, in
that neither involved a constitutional taking. The Constitution in requiring
just compensation is not conditioned. By the constitutions clear meaning,
this matter cannot be concluded and Richland can acquire no interest in the
property until KVV has been justly compensated.

3. The Circumstances in this Case Include the Fact that Richland

Controls the Situation.

Richland does not have a design for the System. Richland does not
know what water comes into the System. Richland has projected a run-off
based on full development but does not know the progress or percent -
complete of that full development. Richland plans the two projects on either
side of KVV’s property which will directly impact the property. All of these
factors affect both the repair methods and use of the property which, in turn,
affects repair cost and present value which, in turn, affects all aspects of

damages approach and proof.

APPELLANT’S BRIEF 39



4, Any Uncertainty as to Damage Should be Resolved in Keene

Valley’s Favor.

The City presented no evidence on the issue of damages. The City
created the uncertainty as to the nature of damage, permanent or temporary,
partial or complete, by its failure to identify its needs and to follow the
condemnation process.

Uncertainty as to the dollar amount of damage does not immunize a
party responsible for that damage. Wenzler v Sellen, 53 Wn.2d 96, 330 P.2d
1068 (1958). The court in Wenzler, supra, quoted approvingly the United
States Supreme Court from its decision in Bigelow v RKO Radio Pictures,
327, U.S. 251,90 L.Ed 652, 66 S. Ct. 574:

the most elementary conceptions of justice and public policy

require that the wrongdoer shall bear the risk of the

uncertainty which his own wrong has created . . . .

The constant tendency of the courts is to find some way in

which damages can be awarded where a wrong has been done

difficulty of ascertainment is no longer confused with right of

recovery for proven invasion of the plaintiff’s rights . . . .

Wenzier, 53 Wn.2d 99,

I. The Trial Court Created Issues Where None Existed then Decided

Those Issues in Contravention of Uncontested Evidence.

In our adversary system . . . we follow the principle of party
presentation. That is, we rely on the parties to frame the
issues for decision and assign to the courts the role of neutral
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arbiter of matters that parties present.

Greenlaw v United States, 128 S.Ct. 2559, 2564, 554 US 237 (2008).
[Courts] do not, or should not, sally forth each day looking for
wrongs to right. We wait for cases to come to us, and when
they do we normally decide only questions presented by the
parties.

United States v Samuels, 808 F.2d 1298, 1301 (8" Cir. 1987). (Alteration in

original).

Issues are presented by the parties by introducing competing or
countervailing evidence and testimony. Issues are also presented by cross-
examination.

Under our adversary system, witness credibility is tested by

cross-examination and is the subject of fair comment in final
argument.

State v Favro, 5 Wn.App. 311, 313, 487 P.2d 261 (1971).

The trial court created an issue where none existed on the calculation
of the amount of fill required. Richland presented no evidence or testimony
on the quantity of fill that would repair the property that it had flooded.
Richland’s cross-examination of Johnson was limited to establishing that the
27,000 cu. yds., which KVV originally planned to fill, should be subtracted
from the total of 145,000 to 150,000 cu. yds. needed after the flooding. RP

129-130.
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The trial court created an issue where none existed on the unit cost to
excavate, move, place and compact fill. Richland presented no evidence or
testimony on the cost to fill. This was so even after Johnson made it clear
that Richland’s costs of fill from the SWMP were for the same activities
required to place fill on the Tract. Ex. 8, RP 749-50. Richland’s only cross-
examination related to the cost to fill was to have Johnson concede that
grubbing (which is a separate line item and price in the SWMP) would be
required regardless of how much fill were placed. RP 253.

The trial court created an issue where none existed on whether the
damage or taking was temporary or permanent. FF 77, CP 365. Richland did
not identify the permanency as an issue in its Answer. CP 425. Richland did
not identify permanency as an issue in the trial management report. CP 298.
Richland presented no evidence or testimony that the taking was anything
other than permanent. In fact, Richland “heartily disagree[d]” that the taking
was temporary. RP 435.

Contrary to the trial court’s finding that the taking was temporary,
both the testimony and evidence was that Richland plans to continue

delivering water toits system in an ever increasing amount. Ex. 8, RP 308-9.
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I The Washington State Constitution Requires Just

Compensation Before a Taking.
The trial court held: “Richland has inversely condemned the tract.”
CL 13, CP 416.
The Constitution at Article 1, Section 16 provides in pertinent part:
No private property shall be taken or damaged for public or
private use without just compensation having been first made,
or paid into court for the owner . . ..
Id.
Nominal damages are not real damages. Gilmartin, supra.
Because just compensation must be paid before a taking, a taking can
never be complete until actual damages are determined and paid. Ifthis court
does not determine actual damages then the case must be returned to the trial

court to determine actual damages.

K. If the Trial Court does not Reconsider and Award Substantial

Damages on Remand then it Should Re-Open the Case for Additional

Evidence of Damages.

The Constitution requires just compensation. Nominal damages are
not real damages. Gilmartin, supra. Plaintiff has provided more than
sufficient, competent proof of damages, much from Richland’s SWMP and

most of which was not challenged or refuted. If the Court believes that more
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proofis required then it should re-open the case and take additional evidence.
Gilmartin, supra.

L. Keene Valley is Entitled to Interest on its Award.

Interest is due from the time of the taking until just compensation is
paid. Sintra v Seattle, 131 Wn.2d, 640, 935 P.2d 555 (1997). See, Lange,
supra. The court in Sintra, supra, stated:

Just compensation requires that the property owner be put in
the same position monetarily as he or she would have
occupied had the property not been taken. It consists of a full
equivalent of the wvalue of the property paid
contemporaneously with the taking.

[W]e have held that interest is necessary to compensate the
property owner for the loss of the use of the monetary value
of the taking or damage from the time of the taking until just
compensation is paid. (Citations Omitted)

Id., at 655-656.

M. Keene Valley is Entitled to its Costs Including Reasonable

Attorney Fees and Reasonable Expert Witness Fees.

RCW 8.25.075(3) provides for such an award. The statute has been
held to allow the award of attorney fees in an inverse condemnation action.

B&W Construction v Lacey, 19 Wn.App. 220, 577 P.2d, 583 (1978).
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In post trial briefing, KVV argued that RCW 8.25.075(2) provided an
award of reasonable attorney fees to KVV. In doing so KVV cited B&W
Construction, supra. CP 355. In B&W the section of the statute now found
at subsection (3) was there codified at subsection (2). 19 Wn.App. at 230.

The trial court in its Memorandum Decision stated:

Plaintiff’s request for attorney fees is based on RCW

8.25.075(2). That statute does not apply. Plaintiff’s request

for attorney fees is denied.
CP 38.

RCW 8.25.075(3) does apply when a taking occurs. KVV is entitled

to its attorney fees and costs under the statute.

V. CONCLUSION

This Court should reverse the trial court or remand on the issue of the
competence of Ron Johnson’s testimony of fill volumes, fill cost and property
value.

This Court should reverse the trial court or remand on the sufficiency
of repair damages.

This Court should reverse the trial court or remand on the sufficiency
of before and after value of the Tract.

This Court should remand the case to the trial court on any damage

issue not reversed by this Court. The trial court should be directed to re-open
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the case if the trial court is unable to determine and award actual damages
based on the record.

This Court should reverse the trial court on Keene Valley Ventures’
right to attorney fees and witness fees pursuant to RCW 8.25.75.

Until actual damages are determined and paid there is no justice. The
Constitution demands justice in the form of “just compensation”.

RESPECTFULLY SUBMITTED this E)day of April 2012.

Jover & Al

Terry E. Miller, WSBA #14080
Attorney for Wppellant
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Washington State Constitution

We, the people of the State of Washington, grateful to the Supreme Ruler of the Universe for
our liberties, do ordain this constitution.

ARTICLE I
DECLARATION OF RIGHTS

SECTION 16 EMINENT DOMAIN. Private property shall not be taken for private use,
except for private ways of necessity, and for drains, flumes, or ditches on or across the
lands of others for agricultural, domestic, or sanitary purposes. No private property shall
be taken or damaged for public or private use without just compensation having been first
made, or paid into court for the owner, and no right-of-way shall be appropriated to the
use of any corporation other than municipal until full compensation therefor be first made
in money, or ascertained and paid into court for the owner, irrespective of any benefit
from any improvement proposed by such corporation, which compensation shall be
ascertained by a jury, unless a jury be waived, as in other civil cases in courts of record, in
the manner prescribed by law. Whenever an attempt is made to take private property for a
use alleged to be public, the question whether the contemplated use be really public shall
be a judicial question, and determined as such, without regard to any legislative assertion
that the use is public: Provided, That the taking of private property by the state for land
reclamation and settlement purposes is hereby declared to be for public use.
[AMENDMENT 9, 1919 p 385 Section 1. Approved November, 1920.]
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RCW 8.25.075
Costs — Award to condemnee or plaintiff
— Conditions.

(1) A superior court having jurisdiction of a proceeding instituted by a condemnor to
acquire real property shall award the condemnee costs including reasonable attorney fees
and reasonable expert witness fees if:

(a) There is a final adjudication that the condemnor cannot acquire the real property by
condemnation; or

(b) The proceeding is abandoned by the condemnor.

(2) In effecting a settlement of any claim or proceeding in which a claimant seeks an
award from an acquiring agency for the payment of compensation for the taking or
damaging of real property for public use without just compensation having first been
made to the owner, the attorney general or other attorney representing the acquiring
agency may include in the settlement amount, when appropriate, costs incurred by the
claimant, including reasonable attorneys' fees and reasonable expert witness fees.

(3) A superior court rendering a judgment for the plaintiff awarding compensation for the
taking or damaging of real property for public use without just compensation having first
been made to the owner shall award or allow to such plaintiff costs including reasonable
attorney fees and reasonable expert witness fees, but only if the judgment awarded to the
plaintiff as a result of trial exceeds by ten percent or more the highest written offer of
settlement submitted by the acquiring agency to the plaintiff at least thirty days prior to
trial.

(4) Reasonable attorney fees and expert witness fees as authorized in this section shall be
subject to the provisions of subsection (4) of RCW 8.25.070 as now or hereafter
amended.

[1977 ex.s. ¢ 72 § 1; 1971 ex.s. ¢ 240 § 21.]

Notes:
Severability -- 1971 ex.s. ¢ 240: See RCW 8.26.900.
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF BENTON

KEENE VALLEY VENTURES, INC,, a
Washington corporation,
Plaintiff,
CAUSE NO. 08-2-02072-7
V.
CITY OF RICHLAND, a municipal FINDINGS OF FACT AND
corporation; APPLEWOOD ESTATES CONCLUSIONS OF LAW

HOMEOWNERS ASSOCIATION, a non-
profit Washington corporation; CHERRY
WOOD ESTATES HOMEOWNER
ASSOCIATION, a nonprofit Washington
corporation; and GREGORY
CARPENTER and LAREINA
CARPENTER, husband and wife, and

the marital community thereof,

T S e M e e N e e N N S N M M e e e

Defendants

The court conducted a trial from May 9 to 12, 2011, during which the court heard
testimohy from the parties and the parties’ witnesses, reviewed exhibits admitted into evidence,
and entertained argument of counsel. Based upon the evidence submitted, the court enters the
following:

Leavy, $chuliz, Davis & Fearing, P.8.
Findings and Conclusions - 1 2415 W. Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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FINDINGS OF FACT

1. Defendant City of Richland is municipal corporation and first class city situated in
Benton County, Washington.
2. Keene Valley Ventures, Inc. (KVV), is a Washington corporation.
3. KVV is the owner of a 22-acre tract of undeveloped land (the tract) located within the
City of Richland, which KVV seeks to develop as a residential subdivision. The tract is located
on the north side of Keene Road, at Shockley Road. The legal description of the tract is :
That Portion of the Northeast Quarter of the Southeast Quarter of the
Southwest Quarter and the Northwest Quarter of the Southwest Quarter of
the Southeast Quarter and the South Half of the Southwest Quarter of the
Southeast Quarter of Section 22, Township 9 North, Range 28 E.-W.M.,
lying northerly of the Union Pacific Railroad Right-of Way.
4. KVV’s property lies north and east of Keene Road at Shockley Road.
5. KVV’s property lies within what the city designates as Sub-basin No. 3.
6. Aecrial photographs of the tract taken in 1971 show no wetland on the land. In 1971,

there was some limited agricultural activity, but no residential subdivisions in the area.

7. There is no watercourse on KVV’s property meaning there is no channel having a bed, .

banks or sides and there is no evidence of water flowing wi_th regularity.

8. Keene Road generally bisects a region in Benton County known as the Keene Valley.
Keene Road is the approximate low point in the valley. At the time Keene Road was built,
Keene Road was outside the jurisdiction limits of Richland.

9. By 1994, Keene Road lay within the boundaries of the City of Richland. In 1994,
Richland developed a plan to widen Keene Road into a four-lane street (the Keene Road

Leavy, Scimtiz, Davis & Fearing. P.S.
Findings and Conclusions - 2 2415 W, Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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Reconstruction Project). The Keene Road project has proceeded in three stages. Phase I of
Richland’s Keene Road project ran from Queensgate to Shockley Road and along the tract.
Phase II of the Keene Road project ran from Shockley Road to Gage Boulevard. Phase III is now
underway and lies to the west of the tract.

10. In 1995, Richland engineering reports contemplated that storm water runoff,
irrigation runoff, and irrigation canal leaks from the south side of Keene Road would be
discharged to the tract in volumes that would be a several fold increase with development in Sub-
basin 3. The city then designed a system to do that.

11. As part of the Keene Road Reconstruction Project Phase I, Richland installed
culverts to artificially channel water from the south side of Keene Road and undemeath Keene
Road to ditches on the north side of Keene Road that serve as retention ponds. The ditches were
designed to capture and hold water until the water could percolate into the ground and into the
tract.

12. The City of Richland owns and operates a drainage system comprised of the north
and south Keene Road ditches together with four 42" diameter culverts that connect the south
and north ditches (“the System™). The north Keene Road ditch is lower and water in the System
drains to the north Keene Road ditch.

13. The north Keene Road ditch is separated from KVV property only by the City of
Richlaﬁd’s right-of-way, which includes the abandoned Union Pacific Railroad rail bed and a
bike path on top of the rail bed berm.

14. The System is located on City property or property controlled by the Bureau of

Leawy, Schuitz, Davis & Fearing, P.5.
Findings and Conclusions - 3 2415 W. Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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Reclamation.

15. The System was constructed by and for the City of Richland.

16. The City of Richland claims that the System was designed by personnel. The City’s
design was based in large part upon engineering reports prepared by outside professionals. No
design can be located.

17. The System was constructed as part of the Keene Road Improvement Project (“the
Project”).

18. The Leslie Drain is a 40' wide drainage easement owned by the Kennewick Irrigation
District and the Bureau of Reclamation lying south of the Keene Road right-of-way from near
Shockley Road to Amon Wasteway.

19. Prior to the project, almost all of the water that now collects in the System would
have flowed east on the south side of Keene Road to the Amon Wasteway.

20. In preparation for the Project, consultants identified KVV’s property as the site of a
retention/detention facility or the location of a pipeline to transport the water across the tract.

21. The City’s System delivers stormwater from subdivisions, The Vineyards,
Applewood Estates, and Bordeaux Grove, to the north Keene Road ditch in both greater volumes
and faster runoff than natural flow.

22. In addition to storm water from sub-basin 3, the System collects irrigation run-off,
groundwater and storm water from adjacent sub-basin 5. These additional sources of water were
not included in the projected flows. The volume of these three sources of water are unknown.

23. Surface water that enters the city ditches along Keene Road percolates into the

Leavy, Schuiiz, Davis & Fearlng, P.S.
Findings and Conclusions - 4 2415 W, Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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ground and resurfaces on the tract.

24. Keene Road Reconstruction Project Phase Il was completed before November 2000.

25. In November 2000, Baines Corporation purchased the tract for $175,000.00.

26. Baines Corporation’s sole shareholder is Ron Johnson.

27. At the time of the 2000 purchase, Ron Johnson observed a large, approximately two-
acre wetland area on the northwest corner of the parcel. The wetland was man-made.

28 Until completion of Phase Il of the Keene Road Reconstruction Project, surface water
on the south side of Keene Road that did not infiltrate into the groundwater, including storm
water runoff, irrigation runoff, and irrigation canal leaks, but flowed to the Yakima River via the
Bureau of Reclamation’s Leslie Drain.

29. Until completion of Phase II of the Keene Road Reconstruction Project, the waters
stayed on the south side of Keene Road and flowed to the Yakima River via the Leslie Drain and
Amon wasteway.

30. Development of Applewood Estates, a residential subdivision also lying south of
Keene Road, commenced around 2002. Thereafter, residential subdivisions Cherrywood Estates,
Vineyards, and Bordeaux Grove were also begun. Cherrywood Estates lies north of Keene Road
and the latter two subdivisions lie south of Keene Road.

31. In 2003, Baines Corporation transferred the tract to KVV. Ron Johnson is the sole
shareholder of KVV.

32. At the time of the transfer from Baines Corporation to KVV, KVV’s accountant
assigned a value of the tract of $189,170.00. No testimony was provided as to why the

Leavy, Schultz, Bavis & Fearlog P.3,

Findings and Conclusions - § 2415 W, Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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accountant assigned this value.

33. The tract was not appraised in 2003.

34. As expected by Richland, the elevation of the groundwater on the tract has risen by
approximately five feet in some locations after the development of Vineyards, Applewood
Estates, Cherrywood Estates, Bordeaux Estates.

35. The rise in the water table occurred a few years after 2003.

36. The inflow to the tract exceeds the capacity of the soils to accommodate the surface
water.

37. The tract contains a closed depression on the east half of the property.

38. But for the culverts, the storm water runoff, irrigation runoff, and irrigation canal
leaks from the south side of Keene Road would have flowed east to the Yakima River via the
Leslie Drain. Very little, if any, of the storm water runoff, irrigation runoff and irrigation canal
leaks from the south side of Keene Road reached the north side of Keene Road, before
installation of the culverts.

39. Water that reaches the tract is not, for the most part, groundwater.

40. Water that reaches the tract, for the most part, is water that percolates into the
ground, remains near the surface, travels laterally, and reaches the tract before mixing with any
underground aquifer.

41. The tract is not part of any natural drainage. No natural watercourse can drain the
tract unless the tract is first flooded. Richland’s diversion of water onto the tract does not take
advantage of a natural course or waterway.

Leavy, Schaitz, Davis & Fearlng P.5.
Findings and Conclusions - 6 2415 W. Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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42. The tract is one of the lowest parts in the Keene Valley.

43. The city made no measurements of the volume or flow rates of water that ends on the
tract.

44. The City of Richland does not know inflow quantities to the System.,

45. The City of Richland does not know the capacity of the System.

46. The City does not know the percolation rate of the System.

47. Richland created a system without consideration of the consequences upon the tract.

48. Water from the north Keene Road ditch seeps onto KVV property as interflow which
is storm water, not groundwater.

49. Water has flowed directly - remained on the surface of the ground - onto the tract on
more than one occasion, when the volume of water in the north ditch was so high that the ditch
could not contain the water and the water flowed onto the tract. This was referred to in the case
as “overtopping the bike path.”

50. There was no testimony upon which to determine the number or frequency of such
direct flows onto the tract.

51. There was no testimony upon which to determine the volume of water that directly
flowed or flows onto the tract, as discussed in paragraph 49.

52. There is insufficient evidence upon which the court could conclude that the
overtopping incidents materially contributed to the rise in the water table.

53. Starting in 2005, a rise in the groundwater on KVV property was documented.

54. The closed depression on KVV property now has cattails and standing water.

Leavy, Sehnliz Davis & Fearlng. P.3.
Findings and Conclusions - 7 2415 W. Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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55. The City of Richland adopted and finalized a Stormwater Management Plan (SWMP)
in 2005. |

56. The SWMP contemplates construction of a regional storm water facility located in
sub-basin 3 in the same drainage as KVV property and just down slope from KVV property.

57. The SWMP also contemplates a new 30" diameter storm drain up slope from KVV
property that would terminate and deliver additional water to the City System.

58. The City recognizes two options of either piping or constructing an open channel
across KVV property to link its System to the planned regional facility in the SWMP.

59. The City has made no design of a facility or conveyance across KVV property.

60. The City has designed a culvert to be installed beneath the bike path which will
channel water directly from the System onto KVV property. Installation of a culvert is intended
to prevent overtopping of the bike path.

61. The City has disclosed no plan for further development of a drainage system across
KVYV property or that would stop the flow of water from the System to KVV property.

62. Damage to KVV property from the flow of water from the System has occurred and
is continuing.

63. Damage to KVV property from rising groundwater caused by the flow of water from
the System has occurred and is continuing.

64. Damage to KVV property from standing water caused by the City’s System has
occurred and is continuing.

65. Richland has not compensated KVV for any interest in KVV property.

Leavy, Sehultz, Davis & Fearing, P.8.
Findings and Conclusions - 8 2415 W. Falls
Kennewick, WA 99336

(509) 736-1330
Fax: (509) 736-1580
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66. Richland has not instituted a formal condemnation proceeding,

67. Richland’s System is for public use and its operation constitutes a public use.

68. Damage to KVV property from Richland’s System was reasonably foreseeable.

69. The tract has never been appraised by an appraiser.

70. KVV presented no expert testimony as to the value of the tract at any point in time.

71. KVV presented no appraisal of the tract.

72. Ron Johnson is not qualified to render a meaningful opinion as to the value of the
tract. Ron Johnson lacks the expertise to render a meaningful estimate of property value.

73. KVV entered into two agreements to sell the tract, once in January 2006 for
$541,500, and again in January 2007 for $575,000. Neither sale closed for reasons unknown.

74. Twelve acres of land in the general vicinity sold for $545,000 in May 2010, but the
sale has no probative value because of the lack of expert testimony comparing the twelve acres to
the tract.

75. The value of the tract has been adversely impacted by the inundation of water. The
court has insufficient evidence upon which to make a finding as to the value of the tract at any
time nor as to any diminution of value in the tract due to the inundation of water.

76. KVV’s use of the tract has been impaired by the rise in the water table, but the court
has i1151_.1tﬁcicnt evidence to determine the extent of the impairment.

77. The damage to the tract is temporary. The damage can be eliminated by blocking or
removing the culverts that direct water under Keene Road and by revising the Amon wasteway to
accommodate the increased flow and volume of water.

Leavy, Schmitz, Davis & Fearing P.3.
Findings and Conclusions - 9 2415 W. Falls
Kennewick, WA 99336

(509) 7361330
Fax: (509) 736-1580
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78. Ron Johnson testified that KVV will need to place 145,000 to 150,000 cubic yards of
fill dirt on the tract, but Johnson provided no explanation of how he arrived at that estimate, nor
any details of the area to be filled with dirt. The court rejects the estimate as not credible.

79. Ron Johnson testified that the cqsl to acquire fill dirt would be $10 per cubic yard,
but he provided no basis for this figure. Ron Johnson lacks the expertise to opine as to the cost
of fill dirt.

80. In its complaint, KVV sought relief in the form of an injunction.

81. In the trial management report, KVV wrote that it sought damages at trial. It did not
mention that it requested an injunction. KVV’s trial brief made no mention of seeking an
injunction.

82. Attrial, KVV expressly abandoned any request for an injunction.

CONCLUSIONS OF LAW

I. The court has jurisdiction over the parties and subject matter jurisdiction.

2. KVV abandoned any request for an injunction and thus the court will not entertain any
request for an injunction.

3. Richland’s collection and channeling of storm water to the north Keene Road ditch
whence its seep and flows onto KVV property falls within the “collect-and-channel” exception to
the Common Enemy Doctrine meaning that there is no defense to Richland’s actions.

4. Richland’s drainage system, as designed and constructed, falls within the “failure-to-
exercise-due-care exception to the Common Enemy Doctrine,

5. Storm water from sub-basin S, which is delivered to Richland’s system, falls outside

Leavy, Schuitz, Davis & Fearing, P.5.
Findings and Conclusions - 10 2415 W. Falls
Kennewick, WA 99336

(509) 736-1330
Fax: (509) 736-1580
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the protection of the Common Enemy Doctrine, but the water’s impact upon the tract is
unknown,

6. Groundwater delivered to Richland’s system falls outside the protection of the
Common Enemy Doctrine.

7. Irrigation water delivered to Richland’s system falls outside the protection of the
Common Enemy Doctrine.

8. Richland was negligent when designing the storm water system.

9. Borden v. City of Olympia does not control this case since the storm water system does
not take advantage of a natural course or waterway and has artificially collected surface water,
resulting in a substantial increase of flow to the tract in both volume and in kind, and because the
city’s design intentionally caused the water to reach the tract.

10. Richland created a nuisance.

11. Because the invasion of water has substantially increased since KVV acquired the
tract, the court rejects the “coming to the nuisance” defense.

12. Richland has intentionally trespassed onto the tract.

13. Richland has inversely condemned the tract.

14. KVV has not proven the amount of any damages sustained.

15. KVV is entitled to nominal damages of $1.

16. KVV is not entitled to an injunction.

17. KVV is not entitled to an award of reasonable attorneys fees and costs, but is entitled
to statutory costs.

Leavy, Schudtz, Davis & Fearing, P.8.

Findings and Conclusions - 11 2415 W. Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
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DATED this 23day of August, 2011. //—3
L —

APPROVED AS TO FORM ONLY:

JUDGE BRUCE A. SPANNER ~ —~_____

LEAVY, SCHULTZ, DAVIS & FEARING, P.S.
Attorneys for Defendant City of Richland

APPROVED AS TO FORM ONLY:

TERRY £ MILLER

Attorney for Plaintiff Keene Valley Ventures, Inc.

TERRY Eél MILLER #14080

Findings and Conclusions - 12

Leavy, Schultz, Bavis & Fearing P.5.
2415 W. Falls
Kennewick, WA 99336
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KEENE VALLEY VENTURES, INC,,a )
Washington corporation, )

)

Plaintiff, )

) CAUSE NO. 08-2-02072-7
v. )

)
CITY OF RICHLAND, a municipal ) JUDGMENT AND DECREE
corporation; APPLEWOOD ESTATES )
HOMEOWNERS ASSOCIATION, a non- )
profit Washington corporation; CHERRY )
WOOD ESTATES HOMEOWNER ) |
ASSOCIATION, a nonprofit Washington ) ' JUD ? M E,?Ti)BB 5E T
corporation; and GREGORY ) IN O [ | —'6! ) '-L//
CARPENTER and LAREINA ) :
CARPENTER, husband and wife, and )
the marital community thereof, )

)

Defendants )
JUDGMENT SUMMARY
JUDGM'ENT CREDITOR: KEENE VALLEY VENTURES, INC.
ATTORNEY FOR
JUDGMENT CREDITOR: Terry %. Miller
Leawy, Schultz, Davis & Fearing P.S.

Judgment and Decree - | 2415 W, Falls

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF BENTON

Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580

0—090Q00418
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JUDGMENT DEBTOR: CITY OF RICHLAND
ATTORNEY FOR
JUDGMENT DEBTORS: George Fearing of Leavy, Schultz, Davis & Fearing,
P.S.
PRINCIPAL AMOUNT OF
JUDGMENT: §1
PRE-JUDGMENT INTEREST: $ -
ATTORNEYS FEES AND
COSTS AWARDED: £ 450
TOTAL JUDGMENT: $451
JUDGMENT

This court previously entered findings of fact and conclusions of law. Based upon the
foregoing,

IT IS ADJUDGED that plaintiff Keene Valley Ventures, Inc., is granted judgment against
defendant City of Richland, for the sum of $1, plus statutory attorneys fees and costs of $450.

DATED this 22 day of August, 20

JUDGEBRUCE A. SPANNER  —~—~—___,

APPROVED AS TO FORM ONLY:

LEAVY, SCHULTZ, DAVIS & FEARING, P.S.
Attorneys for Defendant City of Richland

oo P

GEORGE FEARING #1970
Leavy, Schuftz, Davis & Fearing, P.5.
Judgment and Decree - 2 2415 W. Falls
Kennewick, WA 99336
(509) 736-1330
Fax: (509) 736-1580
0-0000004
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APPROVED AS TO FORM ONLY:

TERRY & MILLER

Attorney for Plaintiff Keene Valley Ventures, Inc.

Joreer . A0,

TERRY E\.’j/ULLER #14080

Judgment and Decree - 3

Leawy, Schaoitz, Davis & Fearing, P.8.
2415 W. Falls
Kennewick, WA 99336
(509) 736-1330
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RETURN OF SERVICE

IN THE COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF BENTON

Case Number:; -

Plaintiff: Service Documents:
KEENE VALLEY VENTURES,INC. RON CLAIM FOR DAMAGES
B.JOHNSON,President,

VS.

Defendant:

CITY OF RICHLAND,

For:

NW LEGAL SUPPORT
102 Prefontaine PI S
Seattle, WA 88104

Received by NW LEGAL SUPPORT to be served on CITY OF RICHLAND/ CITY CLERK, 975 GEORGE WASHINGTON
WAY, RICHLAND,, WA 99352.

I, M OWENS, do hereby affirm that on the 9th day of June, 2008 at 1:00 pm, I:

SUBSTITUTE served by delivering ONE true copie(s) of the CLAIM FOR DAMAGES , to: DEBBY BARHAM as DEPUTY
CITY CLERK at the address of: 975 GEORGE WASHINGTON WAY, RICHLAND,, WA 99352, the within named person's
usual place of abode, who resides therein, who is fourteen (14) years of age or older and informed said person of the
contents therein, in compliance with state statutes.

The undersigned, being first duly sworn on oath, deposes and says; That he/she is now and at all times herein mentioned
was a citizen of the United States and resident of the State of Washington, over to age of eighteen years, not 2 party to or
interested in the above action and competent to be a witness therein.

M OWENS
PS 004

NW LEGAL SUPPORT
102 Prefontaine PI S
Seattle, WA 98104
(206) 223-9426

Our Job Serial Number: 2008007585

Service Fee:

Copyright @ 1892-2006 Database Services, Inc. - Process Server's Toolbox VB.2w
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0E-05-08; 04 :40PM; i 508-942-7378 ¥ s 2

CITY OF RICHLAND CLAIM FOR DAMAGES

_ALL ITEMS OF INFORMATION MUST BE COMPLETED IN FULL IN ORDER TO ASSURE
PROMPT REVIEW OF YOUR CLAIM. NOTE: ITEMIZE THE PROPERTY DAMAGE OR
COST OF RESTORATION AND COMPLETE AUTOMOBILE CLAIM INFORMATION ON

Richlunﬂ REVERSE SIDE OF THIS FORM.

Name: ©€ene valiey ve.r\mreg \nc. Work Phone: (20&) 228 ~1080
RO JohnhsSon , PresigenTt 5
Ccsr\-t-nc}c’\ earer Willie Home Phone:

Address:

W Ofeices of KGrem A, Wil

o : L
Mailing Address (If Different): [l V. NCGraw St.,seqrie, WA S8119

Amount Claimed: Please see arached. | nident Date: SEPromber a0e 6
oonhnulng E R Pr-c,.gep,-}-

Describe Occurrence Causing The Damages As Follows: (State Accurately And Fully The Time, Place And
Manner In Which Incident Occurred; If Automobile Claim, Show Direction, Speed, Point Of Impact, Names Of
Witnesses, Weather, Efc.

pieace see atrtached.

TOAWGC
STATE OF WASHINGTON— )
COUNTY OF BENFONADR
} Qg(___ (.(.‘ZJ LBQLL(.'\’-G‘Q)? m
l, N L@{u.tgm ch , being duly swom and on oath depose and say that the above

claim is true and correct; that | am the sole owner or person entitled to reimbursement for damages and that |
exscuted the same as my free act and deed.

(YN 5~

ngnatﬂire of’ Claimant

i

SUBSCRIBED AND SWORN to before me this __ A\ day of \'\ 2008,
NIV \Q
Nolary Public in'3nd for the State oF Washington Ld<o
c (s Date to WCiA/Department
"OH a }\U\

-~
STURIETH

k4 TO City Clerk / P.O. Box 190, MS-05/ 975 George Washington Way  Richland, WA 8935219427388 1/08

C @ PY &@0@019 |




FILL IN ALL APPLICABLE SECTION OF THIS FORM. BILLS {OR TWO ESTIMATES, WHERE APPROPRIATE) ARE REQUIRED IN SUPPORT OF CLAIM.

PROPERTY DAMAGE
ITEM DATE AGQUIRED | COST OF REPAIR OR CLEANING | AMOUNT CLAIMED
1) |
)
3)
4)
5)
6)
7}
8)
ADDITIONAL INFORMATION REQUIRED FOR AUTOMOBILE CLAIMS ONLY:
License Plate No.: Driver License No.:
Type of Auto:
(Year) (Make) (Model)

Driver. Quner:
Address: Address:
Phone No.: Phone No.:

Passengers
Name; Name:
Address: Address:

Owners Insurance Co, & Policy No.:

Have you submitted a claim for damages to your insurance company? D Yes EI No

020000 ¥

INdOP P00 {80-90-390

GLEL-TYE-608 !
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CITY OF RICHLAND CLAIM FOR DAMAGES

Claimants:

Keene Valley Ventures, Inc.

Ron B,

Johnson, President

Address & Telephone:

Please direct all communications to my attorney

Incident Date:

Law Offices of Karen A. Willie
11 W. McGraw St.

Seattle, WA 98119

(206) 223-1060

(206) 223-0168 — fax

September 2006, and continuing to present.

Amount Claimed:

The amount of damages incwrred by Keene Valley Ventures (KVV) is as yet
undetermined.

Occurrences Giving Rise to Claim:

e Subject Property

@]

o

o

Q
o}

The property at issue is approximately 22 acres of undeveloped land on
the north side of Keene Road at Shockley Road in the City of Richland.
Legal description: Township 9 North, Range 28 East, southwest quarter
of southeast quarter of Section 22

The property is bounded on the west by Queensgate Shopping Village.
The Cherrywood residential development lies to the east.

The Applewood Estates residential development lies to the south.

¢ Ownership

Q

(o]

0

Keene Valley Ventures, Inc. is a corporation with Ron B. Johnson acting
as its President at all pertinent times.

KVV purchased the 22-acre tract in November 2000 for the purpose of
residential development.

KVV continues to own the 22-acre tract,

e Site Conditions

A 000021




o A wetland delineation study in January 2001 determined that 6.77 acres of
the tract were wetlands formed as the result of irrigation and other man-
made causes and were not jurisdictional.

o Preliminary geotechnical studies of the property determined the presence
of groundwater perched on top of caliche, an impermeable layer which
prevents the vertical migration of water.

o Preliminary studies, including fill and grading requirements, indicated the
feasibility of 84 single-family residential lots with wetland buffer areas on
the site. '

e Adjacent Development

o Subsequent to the purchase of the 22-acre tract by KVV, Cherrywood
Estates was developed. This residential development drains its stormwater
into a retention pond on the west side of Cherrywood abutting the KVV
property. Under natural conditions, a significant portion of the stormwater
from Cherrywood would drain to a sub-basin to the east, away from the
KVV property.

o Subsequent to the purchase of the 22-acre tract by KVV, Applewood
Estates was developed. The City of Richland imposed Plat Conditions for
Applewood. It is not known whether the stormwater conditions were
complied with. A significant portion of the stormwater from the
Applewood development would naturally drain to the east, away from the
KVYV property. As developed, the Applewood development diverts this
water to the west where it runs in a ditch system along Keene Road,
abutting the KVV property.

¢ Additional Drainage Considerations

o During the summer of 2006, a household at 1261 Jonagold Drive in the
Applewood development began experiencing significant groundwater
problems on their property, including water in the crawl space and
subsidence. These problems spread to adjacent properties and affected
city streets, sidewalks, utility vaults, and residences.

o RMC 18.16.020 states: It shall be the duty of each customer to eliminate
waste or water supply by repairing, or causing to be repaired, any
defective or leaking pipes or plumbing fixtures, and to take all reasonable
measures to prevent application of water to impervious surfaces in the
public rights of way. No person shall use more water for irrigation,
culinary purposes, or other uses than is reasonably necessary. '

o The City failed to enforce this code section against the owners of the
property at 1261 Jonagold Drive. The City allowed the owners of the
property at 1261 Jonagold Drive to pump water out of their property and
into the City street where it flows into the City stormwater system.

o The Applewood development increased in size by ten lots with the -
development of phase 3. High groundwater in the area of that phase of
development required that an under drain system be installed and
connected to the City’s hard-piped storm drainage system.

A 000022




o Surface water in the KVV sub-basin historically flowed to the Yakima
River. There are no longer any culverts underneath Columbia Park Trail
allowing drainage of that water to the Yakima,

e Water Table
o The above-listed developments caused a substantial rise in the
groundwater level on the KVV property. In a two-year period,
groundwater depths rose from .55 to 1.50 feet,
o This escalation of the ground water table has made development of the
KVV property infeasible.

¢ Notice to the City of Richland

o By letter of August 16, 2007, and by other means, KVV put the City of
Richland on notice of the problems with groundwater on its property.

o The City of Richland stated that the additional waters infiltrating into the
groundwater near the KVV property do not significantly change the pre-
existing drainage boundaries.

o The City of Richland failed to take any steps to mitigate the problems
caused by excessive groundwater on the KVV property.

e C(Claims -

o The City of Richland has artificially collected, concentrated, channeled,
and diverted stormwater onto the KVV property and/or the property
immediately adjacent to the KVV property without providing for a proper
outflow.

o The City of Richland has failed to enforce its municipal code.

o The City of Richland has taken the KVV propeity for public use, making
it a part of its stormwater drainage system.

o The acts and omissions of the City of Richland have deprived Claimants
of a clear legal or equitable right, have created in them a well-grounded
fear of immediate invasion of that right, and caused them actual and
substantial injury for which they have no plain, complete, speedy, and
adequate remedy available at law. Based on this, Claimants may seek
injunctive relief.

e Damages

o KVV purchased the 22-acre tract with the intention of developing the
property. The acts and omissions above described have made such
development infeasible. KVV is entitled to recover for the loss of this lost
investment opportunity.

o The taking of the KVV property for public use without formal eminent
domain proceedings entitles KVV to the diminution in value of its
property, as well as the costs and attorneys’ fees incurred in the pursuit of
this claim.

A 000023




o KVV has incurred, and continues to incur, damages related to the subject
property which are as yet undetermined.

AT MI\J“

Ron B. Johnson

Dated: S -~2"1-0%

SUBSCIBED AND SWORN to before me this___ -\ _day of 1\ L\% , 2008,

Nenge, N

Notary Public in and for the State of—%?hfngfon
| —ORH o
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BLACK TO JOHNSON, WEDNESDAY, NOVEMBER 16, 2005

introduction

This report provides our findings and recommendations for a proposed
residential development. The attached Delorme topographic map
- shows the location of the proposed development and its location within
Richland, WA. We read and relied on previous geotechnical work on
this site as well’.

Scope of Work

Our Scope-of-work provides a Geotechnical Investigation. This
Geotechnical Investigation consists of site exploration, soil classification,
determining maximum and differential settlement, and allowable soil
bearing pressure. As the project developed, we expanded our Work to
include an assessment of stormwater management and potential effects
on the local groundwater tables.

Summary Conclusions

This site presents a complex mixture of impermeable and permeable
'soil layers that provide challenges for stormwater management and
foundation stability.- To meet the challenges of a residential
development, with expectations of normal homeowner behavior, we
recommend that the “low” areas receive about 5ft. of engineered fill.
This raises the minimum site elevation to about 100 ft. on the southeast
end of the site, and 95 ft. on the northwest end of the site. These
elevations will provide for drainage and foundation, road, and driveway
stability. Even after the site is filled, stormwater will present a challenge
meeting Washington State Department of Ecology guidelines for
treatment®.

o L

a

' Burrie, D.J., Shannon and Wilson, Inc., Preliminary geotechnical engineering study; Keene Valley Residential Development,
Richland, WA, January 12, 2005 . -

¢ Washington State Department of Ecology (Water Quality Program). 2004. Eastern Washington Stormwater Manual
Subcommittee. In Stormwater Management Manual for Eastern Washington in 04-10-076. Olympia, WA.
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BLACK 7O JOHNSON WEDNESDAY, NOVEMBER 16, 2005

° Fourth layer—Ollve brown, SILT WITH FINE SAND (ML) with very
slow groundwater at about 12 ft. deep. This water bearing -
formation is below the upper aquifer in layers one and two.

o Fifth layer- an impermeabile, light olive brown, indurated,
cemented layer of SILT (ML).

The southeast side of the intersection contains roughly the same soil
layers as above except layer one is thicker and layer two does not exist.

For our seismic work, we performed five percussion surveys and one
shear survey. Higher velocities indicate more competent soil. The
velocity for percussion surveys can be misleading as groundwater
provides increased velocity. The shear survey (A6) showed a shear
velocity of about 265 ft/sec. This is an extremely low velocity that

indicates the soil will not perform well in a seismic event.

For the percussive surveys, the data show a weak layer (~1,200 ft/sec)
in the upper 2-8 ft. and a more competent layer below (~2,500 ft/sec).
Smearing all the surveys together shows a weak layer down to about 4
ft. deep and a more competent layer below. However, the shear velocity
is low enough that seismic response of structures, in saturated soil may
be highly susceptible to liquifaction and vibration.

Conclusions and Recommendations

Overall, we recommend that a large portion of the site be filled to an
elevation of about 100 ft. on the southeast end of the project to about 95
ft. on the northwest end of the project. This amounts to about 5 ft. of fill
across most of the site. This will serve to provide for some level of
stormwater management in the sub-division, improve the seismic
response of the native soil, provide uninterrupted feed to the down
gradient wetland area, and better foundation settlement characteristics.

We recommend using the following fill procedure:
1. Clear and grub the site to receive fi|| We expect ’che duff and
vegetation to be about 8 inches thick.

Import 3-12 inch coarse gravel and cobble and place to about 15
inches deep. Usmg a medium sized (say 10,000 Ib.) vibratory

PAGE 4 OF 7 A 000028 -



Date: 11/15/2005

File: C:\SuperlLog3\project\EudorBHlog.log

SuperLog V3.0A CivilTech Software, USA www.civiltech.com

Keene Valley Ventures

BH1-2005

KVV0105
Shockley and Keene
ologist: Michael B[ack,-ﬁ:E.' Elevation: 95.0 (est.) east side of Shockley turnout
Date Drilled: 10/24/05 Boring Depth: 4.7
Driller: Water Level: -1.2 :
Drilling Method: 4-inch diam. auger |
5 .
e | 3 § | ¢ EEEM SPT Test Data
§_ % Geologic Description % E C— Moisture (%)
5 T 20 40 80 &
—0 ; Loose to compact, dark olive brown, fine sarid wiui
B silt-moist to wet B
B GROUNDWATER ENCOUNTERED @
i 93.8 B
— 4 — 96 Jr—
= Loose, angular to sub-angular gravel with sand =
- Boring terminated at refusal in gravel 'lw
5 — 95
—6 — 04
| @ L
—93
Job No: Richland, WA
DWR Consultants, Inc. A 000029 Page 2
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Keene Valley Ventures

BH-2-2005

DWR Consultants, Inc.

Kvvo105
| Shockley and Keene
logist: Michael Black, P.E. Elevation: 94.0 (est)
Date Drilled: 10/24/05 B Boring Depth: 2.6
Driller: Water Level: 2.5
Drilling Method: 4-inch diam. auger
o
£ 3 s ) BN SPT Test Data
e E Geologic Description ‘g?' § — Moisture (%)
a 2 2@
. g u @ 20 40 - 80 80
= Loose to compact, dark olive brown, fine sand with
B silt-moist to wet [
B B
1 — 99 %
- .
- -
—2 —98 250
’_ L
- Loose, angular to sub-angular gravel with sand and -
L GROUNDWATER @ B
| 5 92.87 | _o7
Boring terminated at refusal in gravel
4 — 96
—5 — 95
2 »
—86 94
L [ L
— 93
. Job No: Richland, WA
A 000030 Page 3




Date: 11/15/2005

File: C:\SuperLog3\projectiEudorBHlog.log

SuperLog V3.0A CivilTech Software, USA www.civiltech.com

e B
Keene Valley Ventures BH-3-
KvV0105 ' H 2005
Shockley and Keene
ologist: Michael Black,'i-f':'E. Elevation: 94.0(est.)
Date Drilled: 10/24/05 Boring Depth: 6
Driller: Water Level: -1.11
Drilling Method: 4-inch diam. auger
f=1]
= 3 5 o BEEE SPT Test Data -
i i i =] =4
g_ :E- Geologic Description % E C— Moisture (%)
5 = @ 20 40 60 80
?O .‘.. Loose, angular to sub-angular gravel with sand L
o o‘l —
B £
t‘.‘ B
L ?. -
— 1 L‘ — 99
- f Loose, angular to sub-angular gravel with sand- —
| A GROUNDWATER AT 92.89 FT. u
= ' Soft, light olive brown (2.5Y, 5/3) cemented silt. Weak =
| HCL reaction L
— 2 —98
— 3 — 97
— 4 — 96
_5 — 95
- L
—6 Boring terminated at 6.0 ft. deep o
— L =
I 0 |
r L |
— 93
: Job No: Richland, WA
DWR Consultants, Inc. A 000031 Paged
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a3 a
The Baines property was investigated for jurisdictional wetlands on November 29 and 30,
2000. Eight formal data plots were taken and the results documented and analyzed for
wetland characteristics including soil, vegetation, and hydrologic information. These three
criteria must be simultaneously present for an area to be considered a jurisdictional wetland.
Where the three criteria cannot simultaneously be observed, indicators of the criteria are
used.

Based on observed physical and biological characteristics, three areas that have wetland
characteristics were flagged, surveyed, and classified per US Fish and Wildlife Service
Classification. Present extent of these wetland areas was compared with historical data.
Prior to installation/construction of the Badger East Lateral Canal for regional irrigation, the
area was clearly a sagebrush steppe habitat type on coarse-textured sands and sandy
loams. The Natural Resources Conservation Service maps the area as non-hydric, very well-
drained soils formed in lacustrine sediments. - The National Wetlands Inventory does not
indicate wetlands occurring on or near the subject property.

The unlined canal was built between 1948 and 1957, and past, recent, and on-going
irrigation practices have increased regional groundwater levels. As a result of excess
irrigation upslope from the Baines property, some topographic low spots now have
observable seasonal surface hydrology. The 1971 Soil Conservation Service aerial
photograph does not indicate the presence of on-site wet areas—thus it is likely that the
“breaks” that have occurred in the canals over the past 25 or 30 years have caused
temporary raised regional groundwater levels. Other than short to long duration inundation,
the soils have not yet acquired hydric indicators. Hydrophytic vegetation has successfully
outcompeted the native sagebrush vegetation in these low areas. By the mid-1990’s, aerial
photographs show the colonization by native emergent species (cattail and bulrush), and
the widespread invasion of the non-native Russian olive.

Based on (1) historical data of the genesis of the wet areas, (2) confirmation by Benton
County that the wetland (as it extends northeast of the Baines property) is irrigation-
induced, (3) man-induced elevated groundwater levels, and (4) the likelihood that in the
absence of continued irrigation, the site would revert to upland, the wetland as delineated on
the Baines property would not be considered jurisdictional according to the City of Richland
Ordinance.

Tom Diiebendorfer (208) 680-1484 Wetiand Delineation:  Bainés Property Page:'2
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At the request of Ron Johnson of the Baines Corporation, Spokane, Washington, I completed
a wetland delineation and determination report for his property in the City of Richland,
Benton County, Washington. || used the US Army Corps of Engineers Triple Parameter
Methodology (Environmental Laboratory 1987), the Washington State Wetlands
Identification and Delineation Manual (WDOE 1997), and the Federal Manual for Identifying
Jurisdictional Wetlands (FICWD 1989). The approximately 22-acre site is located north of
Keene Road, in the City of Richland. It is bounded by undeveloped property to the north and
east, a small commercial development to the west, and Keene Road to the south (Township 9
North, Range 28 East, southwest quarter of southeast quarter of Section 22) (Figure 1). The
existing site condition includes open undeveloped sagebrush and emergent herbaceous
vegetation with few patches of shrubs. The terrain is gently rolling to relatively flat with a
few topographic low spots. Elevation ranges from 500 to 512 feet. Precipitation in the
vicinity averages around 6 to 9 inches per year.

Project and Site Description

As platted, the project involves a proposal to subdivide the property for single family
residences, Preliminary plans include some wetland fill for access and required turn-
arounds. The majority of the on-site wetlands will be preserved. Specific fill locations are
not yet finalized.

Past adjacent land practices have resulted in alteration of historical native sagebrush
“desert” to irrigated agricultural uses including orchards. Adjacent properties to the west,
south, and north are ungrazed sagebrush or orchards. The site is underlain by mostly
sandy loams to sands.

Purpose

The purpose of this study was to review existing documents and data pertaining to the site
and delineate, describe, and map the presence and extent of wetlands existing on the subject
property. Details of these methodologies and site-specific methods used are given in
Appendices A and B. This report, once verified by the appropriate agencies, may be used by
the project proponent to determine any permit requirements associated with construction
plans.

Tom Duebendorfer {208 860-1484 Wetliand Dgiineation’ Eaines Property Pages
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SHANNON &WILSON. INC.

All fill should be placed in layers not exceeding 8 inches in loose thickness, except for the

first layer of fill above any geotextile separating layer, where the first lift of soil should be 12

to 14 inches in loose thickness. Al fill should be compacted to a minimum of 98 percent of

the maximum dry density as determined by ASTM D 698.

8.0 PAVEMENT THICKNESS DESIGN

We evaluated the required pavement thickness for the alignment based on the maximum
current traffic loads of 5,973 Average Daily Traffic (ADT), our assumed breakdown of traffic
loads, the results of the CBR laboratory tests, and the current American Association of State
Highway and Transportation Officials (AASHTO) pavement thickness design procedures.
Based on our observations, we assumed that the design traffic load would consist of 95
percent passenger vehicles and 5 percent trucks. The daily truck loads were assumed to
consist of 100 H-10 truck loads, 30 H-20 trucks, and 15 HS-20 trucks. Based on our
experience with the local soils, we assumed that the laboratory CBR value of 4 percent would
control the thickness design. The results of our analysis are shown below in Table 3.

TABLE 3

RECOMMENDED KEENE ROAD PAVEMENT SECTION

. Pavement Component I Thickness, Inches
WSDOT Class B Pavement 3
WSDOT 5/8" Top Course 3
WSDOT 1-1/4" Ballast 6
Compacted Natural Subgrade 12

9.0 STORM WATER DETENTION PONDS

Currently, storm water detention ponds will be located north of the proposed alignment near
Stations 24+00, 34+00, and 90+00. The ponds will not be designed as infiltration basins,

although J-U-B Engineers, Inc. estimates that much of the retained storm water will infiltrate
into the subsurface through the bottom of the pond before the flow is dissipated through the

H-1124-01
A 000048
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pond outlet. Therefore, the infiltration rate of the subsurface soils is required for estimation

of infiltration losses from the ponds.

The subsurface soils at the proposed detention pond locations consist of either the silt or sand
soils (grouped together for infiltration characterization purposes), or gravel soils. The gravel
soils are further subdivided into partially cemented gravel soils or uncemented gravel soils.

Our previous experience with similar soils within one mile of the site indicate that the upper
silty sand and silt have infiltration rates varying from about 1 to 4 minutes per inch. For
conservancy, we recommend that an infiltration rate of 4 minutes per inch be used to
characterize both the silt and sand soils encountered at the site. The partially cemented gravel
has an in-place infiltration rate of about 10 minutes per inch, while the uncemented gravels
generally have infiltration rates of about 1 minute per inch. All of these values represent field

test results, and have not been adjusted for any safety factor.

The subsurface profile for the detention pond near Station 20+00 can be characterized by Test

Pit TP-1, located at Station 19+25. The subsurface soils at the location of Test Pit
TP-1 consist of about 2 feet of silty sand over about 2 feet of partially cemented gravel,

which in turn overlays at least 4 feet of uncemented gravel. It is our opinion that infiltration
at this location will be controlled by the partially cemented gravel soils.

The subsurface profile of the proposed detention pond near Station 34+00 is characterized by
Test Pit TP-3 at Station 34+00. At Test Pit TP-3, the subsurface consists of about 1.7 feet of
silty sand overlaying gravel soils. At this location, infiltration rate will depend upon the
bottom depth of the pond. If the silt/sand soils are excavated to expose the gravel soils, the
faster gravel infiltration rate will control infiltration. Otherwise, the somewhat slower

silt/sand infiltration rates will be more applicable.

The third proposed pond location near Station 90+00 can be characterized by the subsurface
profile observed in Test Pit TP-8 at Station 91+50. At Test Pit TP-8, the subsurface profile
consists of silty sand to a depth of about 8 feet. At this location, the infiltration rate can be

estimated using the silt/sand infiltration rate of 4 minutes per inch.

7 H-1124-01
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Keene Road Reconstruction
Drainage Report

It appears from topographic information that runoff, generated from the Shockley
area will generally enter an existing wetland, located north of Keene Road, and follow
contour lines northwest towards the Yakima River. Runoff generated from the areas east
of Shockley will generally flow west into the Amon Wasteway and then north to the
Yakima River. The Bureau of Reclamation was contacted regarding the possibility of
using the Amon Wasteway as the receiving body for stormwater generated from this area.
The Bureau recognizes that their ditches and wasteways were generally built in natural
drainage ways and therefore they will allow their ditch to convey stormwater. The Bureau
is developing a permitting procedure for these types of uses. Generally, the Bureau will
allow the undeveloped runoff rate to enter their ditch. Runoff generated from
development will need to be detained/retained and treated prior to discharge into the

wasteway.

PHASE 1

The ultimate construction of Keene Road will be done in phases. Phase 1 will
construct a 4-lane roadway beginning west of the intersection of Gage Road and

extending west past Kennedy Road.

It was assumed that as development occurs within the overall drainage basin,
storm drainage will be piped down to Keene Road, where it will enter the Keene Road
storm drainage system at an intersection. The three major intersections along Keene Road
will be Shockley Road, Brantingham Road, and Silverwood Drive. Storm drainage
crossings will be built at each of these intersections to transport stormwater from the
south side of the road to the north side. The crossings will initially be sized to handle the
25 year storm for an undeveloped area. Ultimate construction of Keene Road will require
installation of additional culverts to handle the runoff from a 25 year storm for a fully
developed area. The table below shows the crossing sizes required for each intersection.

TABLE 1
Undeveloped Flowrate Developed Flowrate For
INTERSECTION For Crossing Crossing_ '
Shockley Road 25 CFS 187 CFS
Brantingham Road 25 CES 250 CFS
Silverwood Drive 25 CES 215 CES

Storm drainage entering the Keene Road system at the Shockley intersection will initially
flow into the existing wetlands located on the north side of the roadway. Storm drainage
entering at the Brantingham and Silverwood intersections will flow east to the Amon
Wasteway via a ditch located along the north side of the road. The existing Leslie Drain
will be incorporated into the Keene Road ditch. Currently, the Leslie Drain passes under

1276 1-000\DRNGRPT. 495
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Keene Road Reconstruction
Drainage Report

the Albertson’s parking lot through two 24" diameter pipes, which can carry
approximately 31 cfs. Increased flowrates from future developments will require
relocating the ditch and up-sizing it to accommodate the larger flows. The ditch
relocation will zlso rezuire a future 50 cfs crossing under Leslie Boulevard.

PHASE 2

It is assumed Phase 2 of the Keene Road Reconstruction project will include
design of a storm drainage system for the portion of Keene Road located west of the end
of the Phase 1 construction project. Roadside ditches and detention facilities will also be

needed for these areas.

FUTURE DEVELOPMENT PHASES

Future Development Phases will consist of designing and constructing storm
drainage detention facilities at each of the intersections and at the putfall to the Amon
Wasteway. In addition, the storm drainage crossings will also have to be up-sized to
accommodate the larger flowrates from the developed areas. The drainage detention
facilities will need to be sized as shown below in Table 2.

TABLE 2
LOCATION RESERVOIR SIZE MAXIMUM OUTFLOW
Shockley Road 10.7 Acre-Ft 25 CES
Brantingham Road 12.1 Acre-Ft 25 CFS
Silverwood Drive 14.6 Acre-Ft 50 CES
Amon Wasteway 7.8 Acre-Ft 75 CES

The storm drainage detention facilities-have been tentatively located near existing
wetlands located on the north side of Keene Road. Wetland mitigation may be required as
a part of the design and construction of these future facilities. Design of these facilities
should take into account the shallow ground water table in these areas. Approximate
ground water locations in these areas can be found in the “Geotechnical Study for Keene
Road Reconstruction, Richland, Washington”, February 1995 by Shannon and Wilson.
Additional investigations should be done at the time of design for the stormwater

detention facilities.

A 000053
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. FUTURE STORM DRAINAGE DETENTION FACILITIES HAVE BEEN

. PROPOSED DETENTION FACILITIES WILL BE LOCATED AT OR NEAR

. STEEPER SLOPED AREAS (SHOWN SHADED) WERE ASSUMED

NOTES

SIZED TO ACCEPT THE DEVELOPED STATE RUNOFF FROM A 25 YEAR
STORM EVENT WITH A CONTROLLED OUTFLOW RATE. NO DETAILED
DESIGN OF FACILITIES HAS BEEN DONE AT THE PRESENT TIME.

EXISTING WETLANDS. WETLAND MITIGATION MAY BE
REQUIRED ONCE FACILITIES ARE DESIGNED.

TO REMAIN UNDEVELOPED FOR THE ULTIMATE DESIGN OF
THE STORMWATER SYSTEM.

. ULTIMATE KEENE ROAD STORM DRAINAGE CROSSINGS AT SHOCKLEY ROAD,

BRANTINGHAM ROAD, AND SILVERWOOD DRIVE HAVE BEEN INCLUDED AS A BID
ALTERNATE WITH PHASE ONE CONSTRUCTION. THE ULTIMATE KEENE ROAD
STORM DRAINAGE CROSSINGS SHALL BE CONSTRUCTED PRIOR TO FULL
DEVELOPMENT ON THE SOUTH SIDE OF KEENE ROAD.

. STORM DRAINAGE RUNOFF FROM PHASE ONE WILL INITIALLY DISCHARGE TO THE

LESLIE DRAIN, WHICH FLOWS THROUGH CULVERTS UNDER THE ALBERTSON'S PARKING

LOT. THESE CULVERTS ARE UNDERSIZED TO HANDLE FUTURE DEVELOPMENT. THEREFORE
THE DITCH SHOULD BE RELOCATED IN THE FUTURE FROM STATION 10400 TO THE
AMON WASTEWAY TO ACCOMODATE RUNOFF FROM FUTURE DEVELOPMENT.

. CULVERTS AT EXISTING ACCESSES OR FUTURE ACCESSES MAY NEED TO BE UP-SIZED
WHEN FUTURE" DEVELOPMENT OCCURS.
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KEENE VALLEY VENTURES INC.
COPY RECEIMER: 2, 2007

Mr. Thomas Lampson MAR 2 g 2007

City Attorney
City of Richland T, e
505 Swift Boulevard LAWLER BURROUGHS

Richland, Washington 99352 2 pAKER PC
Dear Mr. La.rnpson:

Keene Valley Ventures Inc. (“KVV”) is the owner of approximately 22 acres of undeveloped land on the
north side of Keene Road at Shockley Road, in the City of Richland. KVV has noted 2 gradual but p‘ersistent
rise in the water table during the time that KVV has owned the property. Recently however, there has been
standing water in the ditch in front of the KVV property, and on the property itself. KVV believes that the
reasons for the nising water table on its property are traceable to various decisions made by and actions taken

by the City of Richland.

Drainage from Keene Road is supposed to be managed by the ditch system on either side of the road. In
addition to storm water gathered by the road itself, the ditches are also burdened by storm water from

communities that abut Keene Road.

The ditches in the vicinity of the KVV property drain in one two directions. Those to the east of
Lambert Street (Lambert Street is the entrance to the community of Cherry Wood) drain to the east (the
“East System”). This East System is designed with a series of steps that filter silt from the storm water, slow
down the flow of storm water and distribute the water along the length of the ditches. KVV understands that
residual storm water is designed to eventually drain into Amon Creek.

The ditches to the west of Lambert Street (the “West System”) are not so well-designed. From Lambert
Street they fall to the west where they reach a low point at Shockley Road, the entrance to the KVV property.
The ditch on the south side of Keene Road drains, via pipes under Keene Road, to the ditch on the north side
of Keene Road. This north-side ditch is directly in front of the KVV property and because this is also the low
point of the West System, any excess storm water gathered from the vicinity sits in this ditch until it
percolates into the soil. Because the ditch has a higher elevation than most of the KVV property, the water

eventually filters into the water table of the KVV property.

The natural drainage for the entire sub-basin in the vicinity of the KVV property is to the west, the low
point being approximately at the intersection of Queensgate Drive and Interstate 182. However, Keene Road
and its ditches interrupt this natural flow. In addition, the City of Richland has allowed the Apple Wood and
Cherry Wood communities to divert storm water to the west that would naturally flow to the east.

For instance, the easternmost sections of Apple Wood, comprising approximately 20 to 25% of the total
area of the community, would naturally drain to the east. However, the storm drainage system installed when
the community was developed diverts this water to west and deposits it in the West System ditch on the south
side a Keene Road, which overflows into the ditch on the north side of Keene, abutting the KVV property.

A similar situation exists with Cherry Wood. This community does not drain its storm water into the
ditch system but into a retention pond on the west side of Cherry Wood, abutting the KVV property. This is

an unfortunate location for a retention pond, so close to a low lying property but even more unfortunate is
the fact that the easternmost portion of Cherry Wood, like Apple Wood, would naturally drain to the east but
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the storm drain system constructed when Cherry Wood was developed takes this storm water to the west.
Once storm water is in the retention pond it will naturally seep into the ground where it helps to raise the

water table of the KVV property.

It is interesting that the storm water in Cherry Wood could have easily used the East System as their
storm water drainage. Why this was not required by the City of Richland is unknown.

So, we have a poorly designed West System that concentrates storm water at the KVV property, water
that would normally drain further to the west. In addition there is an improper diversion of storm water from
Apple Wood into the West System and an improper diversion of storm water from Cherry Wood, in both
cases improperly adding to the burden on the KVV property. '

Finally, it appears as though all of the storm water collected at the commercial property to the west of
the KVV property drains into a low spot directly behind that property, finding its way inexorably to the KVV
water table. Given the low-lying nature of the land surrounding this commercial property such drainage
should not have been allowed by the City of Richland. '

The City of Richland has liability under well recognized theores of negligence, trespass, nuisance, and
inverse condemnation. See generally the results and discussions in Pruitt v. Douglas County, 116 Wn. App. 547
(2003) Burton v. Douglas County 14 Wash. App. 151 (1975), DiBlasi v. Gity of Seattle, 136 Wn. 2d 865 (1998), and
Collella v. King County, 72 Wn.2d 386 (1967). KVV has the option to commence litigation against the City for
both damages and injunctive relief. However, prior to commencing litigation, KVV wants to allow the City an .
opportunity to address and remediate the artificial and channelized storm water flows in the vicinity of KVV’
s property. As an alternative to litigation, Keene Valley Ventures Inc. demands that the City of Richland
modify the Keene Road ditch drainage system so that improperly diverted storm water ceases to be a burden
on the KVV property and so all storm water gathered by the system is allowed to follow the natural drainage
pattern for this sub-basin, which is to the west of the KVV property, towards the intersection of Queensgate
Drive and Interstate 182. Keene Valley Ventures further demands that the City of Richland repair the
damage to the ICVV property caused by the improper diversion of storm water to the KVV property.

We think the next step would be a meeting where we discuss solutions and a timetable for resolution. We
would also ask the City, in good faith, to enter a tolling agreement during the timeframe that the parties are
working cooperatively to reach a solution. We would like to hear from you within ten (10) days of the date of

this letter. ;

- Sincerely,
Ron B. Johns%j\*"
President
c.c. Brian Lawler
Lawler, Burroughs & Baker, P.C.
Seattle, Washington
3313 WEST CHERRY LANE #242 + MERIDIAN, IDAHO + 83642 : A—GO@@S?

PHONE: 208.898.0915 - FAX: 20:5.898.0060









ATTORNEYS AT LAW

LAWLER BURROUGHS & BAKER, P.C.

ROBERT FE. BAKER BRIAN E. LAWLER
DENISE M. HAMEL

BLAIR B. BURROUGHS
1001 FOURTH AVENUE, SUITE 4400
SEATTLE, WASHINGTON 98154

(206) 464-1000 * FAX (206) 682-3584

August 16, 2007

Mr. Thomas Lampson

City Attorney

City of Richland

505 Swift Boulevard
Richland, Washington 99352

Re:  Keene Valley Ventures Inc. Property

Dear Mr. Lampson:

I appreciated the opportunity to meet you at the Land Use Law in Eastern
Washington seminar last month in Spokane. I wanted to follow up with further
information regarding the increasing saturation of property owned by my client
Keene Valley Ventures Inc. (“KVV”). I will initially describe the property and
the nearby drainage patterns and watercourses. Then I will describe the changes
that have been occurring in the last several years. Finally, I will provide
. information on the causes of the increased saturation. Our goal is to pursue a

constructive solution to this problem by engaging the City in meaningful
dialogue and problem solving. If that fails, we will consider litigation, for

damages and injunctive relief.

KVV owns approximately 22 acres of undeveloped land on the north side
of Keene Road at Shockley Road, in the City of Richland. At the time of
acquisition in November of 2001, the property had wetlands, which were
professionally delineated and surveyed. Those wetlands were approximately
6.77 acres of the entire 22 acres. KVV intended to develop the property for
residential development and expected to fill some portion of the wetlands
consistent with regulatory requirements. KVV reasonably expected to develop
17.56 acres of its property, which would have included some density transfer

from the non-filled wetlands.

KVV has noted a gradual but persistent rise in the water table during the

time that KVV has owned the property. We have several objective indicators of
this increase. First, soil tests taken at different times show increase in
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groundwater levels and soil saturation. Second, one can observe water pooling
on portions of the property where water did not pool. Third, one can easily
observe standing water for long periods of time (incdluding during the summer)
in the ditch in front of the KVV property. (See attached recent photo taken from

July 2007).

KVV believes that the reasons for the rising water table on its property
are traceable to various decisions made by the City of Richland. Water is being
artificially collected and channeled to the City drainage ditch along Keene Road.
We have identified several distinct but interrelated problems.

First, the City’s system of storm drainage routes storm water to the KVV
property. By way of background, City storm water ditches in the vicinity of the
KVV property drain in one two directions. Those to the east of Lambert Street,
the entrance to the community of Cherrywood Estates, drain to the east (the
“East System”). This East System is designed with a series of steps that filter silt
from the storm water, slow down the flow of storm water and distribute the
water along the length of the ditches. KVV understands that residual storm

water is designed to eventually drain into Amon Creek.

The ditches to the west of Lambert Street (the “West System”) are not so
well designed. From Lambert Street they fall to the west where they reach a low
point at Shockley Road, which crosses Keene Road (on a right angle) at
approximately the middle of the frontage of the KVV property. The ditch on the
south side of Keene Road drains, via pipes under Keene Road, to the ditch on the
north side of Keene Road. This north-side ditch is directly in front of the KVV
property and because this is also the low point of the West System, any excess
storm water gathered from the vicinity sits in this ditch until it percolates into the
soil. Because the ditch has a higher elevation than most of the KVV property, the
water eventually filters into the water table of the KVV property.

Further, the City of Richland has unlawfully allowed the Applewood
Estates (“Applewood”) and Cherrywood Estates (“Cherrywood”) communities
to divert storm water to the west that would naturally flow to the east. For
instance, the easternmost sections of Applewood, comprising approximately 20
to 25% of the total area of the community, would naturally drain to the east.
However, the storm drainage system installed when the community was
developed diverts this water to west and deposits it in the West System ditch on
the south side a Keene Road, which overflows into the ditch on the north side of

Keene, abutting the KVV property.

A similar situation exists with Cherrywood. This community does not
drain its storm water into the ditch system but into a retention pond on the west
side of Cherry Wood, abutting the KVV property. The pond collects water from
the easternmost portion of Cherrywood, which like Applewood would
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otherwise naturally drain to the east. It is interesting that the storm water in
Cherrywood could have easily used the East System as their storm water
drainage. Why this was not required by the City of Richland is unknown.

With respect to Applewood, the City was apparently aware of the
potential impacts because.the approval conditions for Applewood require
mitigation of storm water problems for downstream property owners. The
Technical Advisory Committee Report ((52001-102, Amended April 4, 2001)
requires that the preliminary plat approval for Applewood be subject to all
conditions of approval of the March 22, 2001 Memorandum from the Civil and
Engineering Division which contains two important conditions:

3. A storm sewer system shall be designed to contain or pass a 25-
year frequency storm. The applicant’s design shall provide
runoff protection to downstream property owners.... The design
may include delivering some of the runoff to the northerly side of
Keene Road. ... As per City ordinance 24.20.070, the storm
drainage system installed as part of this plat may need to be
oversized in order to handle the additional flow from future
developments in the vicinity. [Emphasis added.]

6. If the project is built in phases, the applicant shall submit a master
plan for .... storm drainage... for the entire project to ensure
constructability of the entire project. This includes the location and
size of any storm retention ponds that may be required to handle

runoff.

We would like to know the City’s positions on whether these
‘requirements were deemed satisfied by the developer of Applewood or whether
the developer of Applewood failed to comply with these conditions. We are
unaware of any storm retention ponds for Applewood, although the smaller
Cherrywood project does have a retention pond.

- We have recently learned of another source of the artificially collected and
channeled water. Since September 2006, approximately 12 million (or more)
gallons of ground water have been allowed to be collected and discharged into
the storm water system of Applewood by the homeowner at 1262 Jonagold
Drive, in Applewood. A representative of the Applewood HOA provided this
estimate to us. Allowing excess water to be collected and discharged onto
impervious public streets and thence to the City storm drain system is unlawful

under RMC 18.16.020.

Additionally, within the past six weeks, the City has authorized another
system (weeping tile) for collecting groundwater from 10 new lots in Applewood
and discharging that groundwater into the City storm water system, where it
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will find its way to the KVV property. We expect this new system will add more
than the 12 million gallons that have emanated from 1262 Jonagold property
and, if left as is, will almost inevitably result in litigation. To our knowledge, and
though KVV has been in touch with the City for months, no study or analysis
was done on the approval of the weeping tile system.

We see several possible solutions to the drainages problem. Any solution
needs to be comprehensive and regional, rather than piecemeal.

Form drainage ULID — The City can form or require Applewood to form
a drainage ULID for its storm water. All storm water should be channeled to its

natural drainage basin.

Facilitate development of KVV property — The City can enter into an
Development Agreement for the KVV property where the City assures KVV of
its development density, agrees to facilitate fill permitting, and agrees to
participate proportionally in the cost of fill, to the extent of the City contributions

to the current problem.

‘Purchase KVV property for regional storm water and for a wetland
project.

We invite the City to review this letter and to respond in person or in
writing to our analysis. We would appreciate the courtesy of a reply by
September 14, 2007. In the interim, we request the City take no further action or
issue any further approvals which result in increased storm water in the ditches
on Keene Road adjacent to the KVV property. We are willing to meet with the
City (under ER 408) to discuss these matters in further detail and in person.

We thank you for your immediate attention to this matter

Very truly yours,
LAWLER BURROUGHS & BAKER, P.C.

Dy (@ b

Brian E. Lawler

Attachment: Photo
cc: Client
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No. 10906
VACANT LAND PURCHASE and SALE AGREEMENT _.
THIS CONTRACT CONTROLS THE TERMS OF THE SALE OF THE PROPERTY

(Plrane rand carefuily bafora slghing)

January 10 ,2006

AGEHNCY  DISGLOSURE; Al the asigning of this Agreement, the Sellng Agent  (nwyrl name of saling agent)
D =2} col. represented

[ Buyer, [Bollor, [FBoth Partios, [JMNaither Panty and the Lielng Agen! (ineart name of lioting ogont)

reprasented Seller, Both Partles, Buyer and -
Sefier bolh confim thal prior ofal BnA/or Wilen G1SCowWIe O BgEncy WES proviaed 1o each of mgm In thig ugnsacmn. Selling Agent and Lisfing

Agenl are differenl licensees afilated wilh the same broker, then both parties consent to that broker acting as a duzl agent, I Stling Apent and
Lizing Agent ara the pame person rapresentimg Loth parlivy, Ihen both peries conhmm thalr cansent 19 1hal agen] and his/her broker acling 24 a
dual agoni. Both partiae acknowledge receipt of @ gopy of the pamphlet entiled “The Law of Raal Estate Agenay", :

1. PARTIES. This VACANT LAND PURCHASE and SALE  AGREEMENT  (*Agreement’) Iz mads  bstwaeen

S - Y
Sz lankbplaoea—Nc@mALR

__Naighborhsed Ine. a8 ‘Buyor’,
n w— e¢ne_Valley Ventures Inc. “Sallar, ,
O T R e - Teutras a5 “Sallec. Buyer agrees fo purchase Sellers propery
2. PROPERTY.Common Address Nka Xeene rpoad (21,66 acres)
G 4 County: Benton Slate of Washinglon,
20 2p: (Tax Parcel Number) 1=2298=300~-0001~00§
21 LEGAL DESBCRIPTION:

2 X It Legad Déscription Is not allached al final acceptance of this Agraement, Buyar shall have lhvee (3) husiness days aftar recaiving tha Legal
24 Description lo approve the Lepal Desaiption es sccurately reflecting the Properly which the parties intend Lo be the subject of this Agrasment.

25 Falure to glve writien disapproval shell bs desmad 0 ba approval, ’

26 3. RIGHT TO FARM AND RIGHT TO PRACTICE FOREBTRY DIBCLOSURESD (SHDHOMISH COUNTY ONLY).  The Piupeily (] Is, (B)Is rot
27 ‘designated farmiand® or slated within 1,300 feet of “desipnated Rrmiang* in Snohomish County, Washingwa. If It Is, altach Snohomish
28 County "Right fo Farm Disclosure Slalemenr® of equivalant. Tha Praperty [J is, (& Is nol "deslgnated forest land” of siluatad wilhin 300 feel of
o] *deaignated foresl land” in Snohomith County, Washinglon, |l 9, attach Snohormish County *Righl to Practice Forestry Disclosuia Stalemant

30 or equivalenl

31 4. PURCHASE PRICE/FINANGING. TNe PLrchoss Priceisa ______ Fiye Mundrad YortyeOnw ZThouaspd Five Huddsed  DOLLARS
12 ($541,500.00 ), poysbla as folkoa:

13 AR cash al dgelng (not condiioned on Buye/ cowining & loan).

a4 [0 Procaeds of Ruyer Finandnp (attach a Finariclag Asdsndum, Washinglon Association of REALTORS® form A-2),

15 [0 Other (attach a Method of Payment Addendum, Waahlnglon Associalion of REALTORS® form A-101).

16 Buyer Repressntation: Buyer represents thal Buyer has sufficien| funds avallable to close this sale In accordance wilh this Apreemenl, and is
7 nol relying on any contingent source of lungs unless olherwise set forth in this Agraement,

a8 5, EARNEST MONEY, The amount of Eamest Money is: ($10,000,00 ), Salling Agenl scknowlgdges réceipt of Eamest
39 tonay from Buyer in the form of: (] a check for § . [ coshol § 3 nole
40 for § . dus 2z ntalod in tha now (eopy sttwched), andlor (] Other & In the form of:
41 . Theaa funds ahall ba dapasited inlo the ] selling brokers trust sccount or |x] Frontier {0 be credifed to
42 Buyer al closing. Seling Licensee ansll deposli say check o be held by Selling Brokar, o éeliver any Eamest Money (G bo held by Closing
4 Agent within thrée days of recelpt or mutual acceplanca, whichever occurs later. Tha partes instruct Cloaing Agenlt lo: 1) provida wriller
24 varlfication of rocsipt of the Eamesl Money and notice of dishonor of any check 1o the parties and licensess and \Ne addrasses and/or fax
43 nuinbere provided hietelt; wnd 2) commence #n Inerplesder BCUON IN ™a Bupdrior Court ar iha county In which the Propony s located witin 30
48 days of # party’s vemand lor e Eamast Money unless Mo partoa agrss olharwiss In writing,

47 6. FEASIBILITY CONTINGENCY. Thix Agrasment [a) is, (J}2 not contingent upon and subject |0 the Buysr obwaining athe [F]Buyer's, [ Sellers
49 sole expense, b report{s) regarding (ha feasibliity of purchasing the Property; which repon shall be satisfaclory 1o tha Buyar, in (ha Byyars sole
] discretion. Buyer's inquiry should indude contacting all slate, county and city agencies as well as all walar, sewer and olher apecial gistricts in
50 which the properly is located. The Buyer's feasibilily swdy should also include, but shall nol be limited 1o (1) hazardous wastz Inspection; (2)

59 appralsal of the Propaerty: (3) englnearing and soil slwdies: (4) utility and zoning studias; (6) soonomic teasibllity af owning and oporating tha
52 propery; (B) 3 runvey of the Property; (7) whether ere are any building nwraluriving, speoial building requiremenis of onvironmontal
53 restriclions: (B) whather (here are any growth mitigation or othar impoot fean thol must bo poid: (0) the procadure and length of time necessary
£d o obwin approval for building pariie  for  any  chonges b e  imprevements on  the Property; ond  (10) other
83 g '

L

57  Buyer shall concusively be deemed to have waived Lhis Feasibility Contingancy unleas the Seler or Liating Agent recslves writlen notice of Buyars
L1 Intant 10 tgrminate this Agrgement witin __4 5 doys (thirty (30) days if nol filied in) alker mutual acceplance of this Agreement,

(4]
60 The Buyer of &n sulthorized sgant of the Buyer 4hall have the right, 3t reasonable dmes, to enler upon the Property for the purpose of conducling
(1] this feasibillty study: provided. mal Buyer shall cause no llena lo be recorded against the Uda Lo tha Properly by Buysr nr any of Ruyrra agenis,

82 conlraciorg of Inviiogs and Buyer agraes 10 Indemnlfy and hold Selles hammless from any and all loeses or damages which Senér may incut due
a3 1o Buyer's or Buyer's aganls, contraclors or invilees presence on the Property. If Buyer Rils to walve or sgllsfy ihe feasibliity study contingency

a4 of 1his transacton fals (o close due 10 & default by the Buyer, v Buyer [X) shall, [J snall nol immediataly daliver Lo Bellsr coples of any studles
86 of Inapections, apprarsals or surveys and any other Information which either the Buyer or the Buyer's agenls have obkined in conneclon whh
88 tha Buyat'n fanalbility eludy,
87
.1}

]
% o .
4] .
72 Buyor Initial{ ’Q ﬂ = Seller Inftials _ [ YMA

COPYIIGHT WASHINGTON ASSCCIATION OF REALTT ARk, MIAM l'-\ll-l..llﬂ;"'l
Poae b ol
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73 7. COMNVEYANCE OF TITLE, Conweyance of fee lle shall be by sttutory  womanty  doad (] othen
oo = 1 meren e (BTRWIOTY WoMANty deed if nol filled in), Buysr and Bellar undaratand thall the fng\'n of tha dend
75 may sHact slgnificant legal righla as ks which a rasl estals licensee Is nol licansed to give advite. If this Agreement provides for tha sals and
76 \ranster of the vendes's Interest under an exisyng resl estate conlract, Sellar shall convey Seller’s interes! by an assignment of convael and
17 deed sutficient in form 1o convey afler acquired title,
78 8. CLOSING. Closing shall be wilhin ten (10) days afler salisfocon or waiver of all conlingancies and "subject 10's", bul nol earler han
79 . nor later than Aoril 1 _2D06 , the lalesl of which shall bo the letminalon dale
BO ol ihla Agreamenl. Closing shall mean the dala on whinh all documenls o recorded and Uie rol sules procesds are avallable for
B1 disbursgrment © Seller, Buyer and Seller shall dapasit, when nolified Bnd without dalay, in ascrow with tha doging sgent all instruments,
B2 monies, and olher docuimsnla resgonsbly required 10 compleale te clesing of the tansaclion in accardance with the terms of this Agreament,
B3 5, POSSESSION. Buyer shell lake physical possedsion of the Property:

64 B onclosing O ower (specity)
BE Seller shall maintaln the property In Its cTeni condiBon LR B Buyer CIKOE POLEALEIon,
B6 10, EGCROWICLOGING COSTS. Cloaing shall occur al _ 1 1 . who shall act

87 a5 the escrow/closing agenl unless the parties agree in writing otharwise. Unlass Himiled by law or medified by the lerma of this Agreement,
88 Buyer and Sallgr shall pay at dosing all cuslomary and usual ¢losing eosts and fees, including but not limilad 1o tha lollowing: Seller shall pay
a4 the Sellar's excise lax, the cost of the owner's slandard form of Wil insurance, recording tess. nnd Gellar'a half share of esciuw fees (unless
20 Buyer obtains VA financing in which case Seler shall pay all escrow fees), Buyer shall pay all costs and lges assoclalad wiih:ine linanding.
L3 racording fees, any olher cosls agresd lo ynder the terms of this Agreement, and Buyer's hall share uf Ihg wicrow fses (unlesa prohibied by
81 govamment regulation), Taxes for the cument year, ranis, interas, ageociation or homeguwner's fees, if any, shall be pro-roted ag of the dale of
23 closing. Excepl ss dascribad in Parograph 11(b) of thie Agreamant, all utlilly charges shak be pald and/er pro-rated outside escrow direcly
04 babweqn Buyer and Saller,

96 11, BELLER'S DIBCLOSURE AND REPREBENTATIONS, If Buyar hos any questiona raparding lhe following, Buysr should make Buyers offer
96 subjecl lo retevant Inspaciions and reports.

9y {2) Utmtiea: The propedty s presendy served by a: [ public water main () privatg well [Jcommunily wlbﬂuw main %gn man [

:: ah;ﬂhc distribution line Imigaton water ights provided by talephone line (] cable TV line

: er . .
100 " Llnone of the loregoing. The ferm "served by” meens (except in the cose of a woll end irrigalion walar righiz) tha) 3 main or ling eapable
101 of adequaiely serving e eniira propenty abuts or adjeins tha propany at 8omé polnt. NOTWITHSTANQING THE FOREGOING, il is the
102 BUYER'S RESPONSIBILITY TO VERIFY wilhin __________ Jays (10 ddys if not flled In), from the date of muwal acceptance of this
103 Agreement, thal any ulliles serving the propany mesl Buyer's needs. |l the Buyer does not glve notice 1o tha conrary wilhin said
104 number of days. [l shall be condluslvely dasnwed Lhat said ylilites Jo meet Buyer's needs.
105 (b) Gevernmental Utlikles: Pursuant b RCW 60.80, Buyer and Seffer [ do request [ do net request (il neither box is checked, hen "do
106 requas!® applies.) lha escrow/dosing agent tn adminirkar fhe disburseamant of closing funds nacassary 1o salisfy unpald ulllly charpes
107 affacting the Propenty. Sellor rapresants that the Proparty i servad by the following uliliiea operaled by the siale, county, clty or other
108 governmental apendes which have lien rghts againsl the Property, The parlies authorize the Listing Agent or tne Selling Agenl o inser.
109 ovar their signatures, lhe narnes and addresass of Ihe following ulility providers:
110 Name of Provider Addresa Name of Provider Address
1 :; [ sewer [ Etecticlly
1
:z: [ ggmwmr O Garbage

inage ————— Cemme e

118 O water D imgau .
118
147 O Spudial Disiricts
118 (LIDYs and ULID'S) _
119 Sclier wiil pay for all utlides through the dale of closing and keen all ulliiies/ssrvices pressnty conneched unll cloHRg OF OCCUPANGY Dy
12? the Buyer, whichever Is sooner, excepl: ;
12 s
422 Sharas in lighl and/of walef companies and associaliony, if any, L] wil L] wil not ba induded In Ihe sale, I Ihe Property ® served by &
123 seplc systm, Seller [Iwil [0 will not havy Ure wapstio tank pumped prior w doalng. If the Propery Is served by an individual private well,
124 Sellar D wilwill nol provide a basio waler test (bacteriological Lest) of well water, (Jwill [Jwlil nol provide a quantity lesl, and Setler win
125 D will nol provide an mddikionnl weter tes! (primary Inorganle ehamicesl tesl) ol well water which moote Stalg Doporiment of Health
128 Services elanderds, Il Buyer wishes any addliional type of waler lest, Buyer should make such requast In an sddendum altached t Ihig
127 Apreement.
126 (c) Property Mainienance: Seller will parform ordinary mainlenanca on lhe Propeny as presendy exista unlil the earier oflclosing or a3
12 otharwizsa agresad. Selar will ramove all of Gallar's parssnel propéfly, rash, gebis, end all srticles not agraed to be laff at closing.
1ap (d) Boundariea/Bquasre Foousge: Sellar makes no reprysunialons regarding the locaions or length of me bounaary linas or size of ko
1 Buyar hag porsonally obscrved o Property and has reached Buysr's own condlusions as to the adequacy and acceplability of he
132 Property based upbn such personsl ingpection,
133
14
133
136
137

138
199  BuyerInidals IZ lt ) Yeller Inlyals f\\.lil'

a £
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No. 010806
140 12, OTHER ITEMS. The following itoms & Included ot no addlilonal coet: gallar to lamve approx. 8.000 yawda of
141 £3 :_.é dirt on the site, Seller to tzansfes ﬁ‘;gx of R“'ﬁ&ﬂ% :.%_agmﬁ_uuymr.._ﬂmu_
142 To iAver o u!.r a Q 38 Brs rescaro mn 1Y} Y 1 =] or wyars IavView.
143 The lonewing lwns ate nol incuded: _
144
145 Timber andlor other crops ] are [ are notincluded In the sale,
148 13, TITLE.
147 {a) Tille Ingurance o ba ssued by: Frontier Title_
148 Titte Insurance pravided sl closing shall be P Standard Tithe Insurence Btmndod Yie Insurance. (il no box is chackad, Slandard Tite
149 {nsurance shall be provided.) Seller will pay the cost of Slanderd Tids Insursnce. Il Buyer requires Extanded Title Insurance, Buyer
150 agrees 1o pay all cosls In excess of those charpad for Ihe stenctard funn including, wimout Iimiavon, incroased premiums and survey
184 cosld. If & aurvey |8 requkred, Buycr ahall order the survay within three (3) businass days of recelving nolce from Lhe GLs company thal a
162 survey Is requlred and Buyer shall pay the estmated cost of the survey prior to parformancs of any survey work or Buyer can waive
153 requirement for an extended policy snd scoept standard s Insurance.
154 {b) Title Insuranca Commtment; Sallar guthorzes g (] Listing A:,en! or [@Clesing Agenl, al Sellers expense, 10 apply for a preliminary
188 commitment ("Cornmitment®) for an ALTA form Ownar's policy of Tile Insurence ("Policy®) &3 described In subparagraph (a) sbove, with
156 irflation protection endoreemant, if availabie &l no additignal ¢harge, lo be issued by the above dle company, Selior ahall pay lilla
167 ingurenca caneallatian ftees,
168 (c) Extended Title Incurance: Buyar acknowisdges hol Ihe coverage afferded by o clandard form pelicy of Nua Insurance! proviges limilsd
159 of no coverage for loss by masan of confliol in boundary lines, shortage in area, encroachments, or any other matters which sn acourate
160 survey would disclose, More exlensiva caveraga through on sxiondod policy of tlla Insurance may bae avsilable for an additional charge
161 and subject to additional requiremsents Impesad by Ihe tilla moax Including 3 survey,
162 () Title Insurance Exceptions and Exclusions: The Utle pollcy shall conlain no excaplions to or excluslons from coverage other than
163 those provided In ha apedfled YUs poilcy lorm ang Inose willch are consistent with pubparagraph (e) below, If tito cannot be mada so
184 insurable by closing, &nd il Buyor dees not elscl \o waive any exceplions lo coverags which ara nol consislonl willt ihis subparagroph
185 ang sybparagraph () baiow, Whis Agreerment shall terminate at Buyer's oplion,
188  (e) Condition of Title: Unless olherwise specified in this Agreemenl, lile to the Property st clasing shall be frae of all ancumbrancas and
167 defects which Intarfara with Buysrs inlended use of the Proparty, Presently recorded reservalions, covenants, condllons and
168 resbictions, cosements, &nd existing buliding of zoning regulations or resticlions shall not be consldersd encumbrances or defscls
169 provided Mey do not Interfere with Buyer's Intended use of the Property. Buydr shail conciusively be deemed tb haye accepted the
170 candldon of e unless the Seller or Listing Agent receivas writian notice of Buyer's objections within businesa days (five (5)
171 businecs days If not fillad In) afier the Commitmant lér 8ile Inaurance Is made available fo the Buyer., EncUmbrances la Bo diccharged by
172 Salwr ahall b paid from Salleds funds at clasing.

173 (H) Minerol rights [J sve [Jare notincluded.

174 14, ASBIGNMENT. Buyer may nol assign Buyer's interesl in this Agrooméan) withoul Seller's prior written cansenl,

173 15. DEPAULTITERMINATION. Il this Agreamani il torminated for 8y reason, any costs authorized undar thia Agreemant lo be sdvancad from
178 Ind @amesl money daposit shall v deducted belore the remaining eamest money is refunded 10 the Buyer or lorfeiled to Seller, If 8 dispule
17T should arise regerding the disbursermmal of any earnes! money, the panty halding the eamast money shall interplead the Nunds Inlo court,
178 pursuant to Peragreph 5 of (his agreement, and that party shall recovar sil cosis and allsmay fees assodated with the intarplebder action from
179 the sameal maney befare any other disbursements are mada. Funhaermare, It elmer Buyer or Seller defeulia. the non-defaulting party may sesk
180 spacific parformanca of damages, axcepl that the Seller's remedy shall be limited as follows If the box below has been chécked.

181 (x] 'hhe avam tha Buyar faks, withoul legal excuse, lo complete the purchasa of the property, the esrnasl money depdsit made by the

182 Buyer shall be forielted lo the Seller as the sola and oxduslva remedy available to the Sellec for such bllure. Furﬂmnnmfu, if tha earnest

183 money deposied exceeds five percant (8%) ol tho sale prica, Seller may relain &s liguidated damages and ap Sallers scla remady

184 carnesl money cqualing only five porcent (8%) of the purchsss price: any additionsl eamnest money shall ba refunded | Buyer, If the

183 earnasl money ls forfellad aa liquidated damages, the meney shall be divided ity percant (30%) lo Seller, tweanty-five paroent (25%) o

186 the lisung broker, and twenty-five percant (28%) to the selling bmker providad, hawaver, thal tha amounl pald 1 the real estate hrakars
187 shall not axcasd the agresd broksrage fes.

188 16, ATTORNEYS" FERS/COSTE AND MEDIATION, ff the Buyer, Seller, or any real estala licenses or broker invalved in this vansacton is
188 Involved In sny clgpuls relaling to this tranzaction, eny prevailing party shall recover ressonable aitomays’ 698 and cosls (including Ihose lor
190 wppesis) which relole to the disoute. In the event of 3 dispule, It Is recommended (bul not required) Vikl thy parlies engage in'mcdlullc_:n in an
191 afori 1o resolve the dispute withoul the need for a lawsult The Washinglon Assogiation of REALTORS® does offer o mcdiallon service. For
182 informartion, rall 1-A00-280.4770. .

193 17, FIRPTA COMPLIANGCE, The Closing Agent (s instructed to prepare a cantification thal the Seller is not a “forelgn person’ within the
194 meaning of the Forgtign Investmont In Real Property Tax Acl, The Baller sgrees lo sign this centlficatlon. H the Seli_er ie » foralgn
195 person and this branssetion 18 nel etherwise exempt from FIRPTA, the Closing Agent is instrucied 1o withheld from the Sellev's funds
198 and pay 1o the Internal Revenus Service the appropriste smount undsr FIRPTA,

197 18, CABUALTYILDES, It, prior 1o closling, the Property is deptroyed or malerally damaged by fira or other cususity, Buysr may slact 1o terrinate
198 thie Agresment, and the ramaining eamaes{ money shall be refundad 1o Buyer.

199 19. COMPUTATION OPF TIME., Uniess specifiad othenmee hareln, any perods of fime refaranced in iz Agreement shall explire &l 5:00 p.m,
200 (Pacific Tima Zone) of the last calendar day of the specified iimé perlod, unloss the lesl day Is 8 Saturday, Sunday, or legal holiday ag
204 prescribed (n RCW 1.16.050, in which svant e apacified parlod of Ume shall expire 8l 9:00 p.m, (Pacific Time Zone) on the nexl business déy.
202 Any apeciflad périod of threa (3) days or 1ees shall Includé businass days only.

203

204

203
208 Buyer Inilials ../: @If[‘/ Scitar initiale )
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Nw, 010906

207 20. PROFESBIONAL ADVICE. Buyer ond Ballor oach acknowladga thal Il I advirabla tn have ithe termp and condilions of this Agresmant
208 reviewed by indepandent fegal counsel and/or @ (8 advisor, 68 the terms and conditions alfect the portiea’ righls and may have (ax
200 Implicatons, Each pany I3 speciicslly awarp tal Issues such 36 form of desd used for conveysnce, agency reprasenidlion, finsndng
210 documants, liquidsled damaged, Hile Ingurancs end deller represeniations are comglicated and Nal he paries may require advice hat a resl
an wilsle litanses 19 nol licandea 1o glve ang for whith purlies should contact their own eftormey of acesuntanl. Purhemiore, Buyer ang Seller
212 agres thel! (a) ey @re nel ralylAg on sy réprosenialions or advice by the real estzie Heensoos knvolved In tis bansaction; and, (b) they have
213 splsfied themselves 93 1o the s ang eondltions of thig sale,

214 21, GENERAL PROVISIONS,

216 (8) Nollcas: Uniess otherwiss spacified In Ihls Agreemenl, any notice required or givan undor the rmg ol thig Agieerment must be wrillan,

218 Recalpl of any notics ehall be defined as the eorler of: throo (3) business days foowing the postmark dale; or the dale the nobice is
217 actually recalved by the pany or al the ofice of e Listng Agont for Seder and ¥eliing Agenl for Buyer regardless of the egency
21b relatonships involved. For |he purpodes of this Agreement raceipl by the sppropriats agenl (as set forth above) of 2 copy of docurmenls
2419 tolated W this Agreomaent. shall conslituie receipt by the party, Baller musl keep the Linting Agent advised of he Selleda wharonbouls,
270 and Buyer mual keap tha Selilng Agenl advised of Buyrr's whemaboyte, The Listing Agent's rasponsibllily Lo the Saller and the Selling
2 Agents responsibilily ko the Buyer for delivary of naticas I8 limited o calling the party and I he party is not avallable by phone, mailing
22 the notce 10 the party's 136t Known address.

223 (b) Fexes mnd Courlerparts: Facsimbe lmnsmission of ony signed orpinal documenl, and reiransmisslon ol any signed focaimile
224 lransmission Brall ba the same a3 delivery of an orginal, Al Ne requesl ol einer parly, or the closing apent, e paries will confirm
225 facsimile ransmited signatures by signing an orlgingl documant, This Agreament may be signed in counlerparts.

226 {c) Integration: Thera are no varbal agreements or ungerstandings which modily s Agreemenl. This Agreament constvies the full
227 understanding between Buyer and Seller.

228 (@) Time Is of ths Essanca: Thmna is of the essenca as to all terma Bnd condifians of bls Agreemenl.
229 (e} Backup Offers: Buyer is dwars thpt duwing the term of this Agresmen, Seller may contnue 1o markst the Froperty and sollcit and accept

230 backup offers,
i (Y Venus/Applicable Law: This Agreenmeni shall be Inlerpreled amd cunsruey acgording to the laws of the Biale of Washington; venuo
712 chall ba In the county in which tha Proparty la localad, :

233 () Survival: AJl 1arma of thin Apreamaal, which are nol atisfied or waived prior to closing, shell survive ¢loalng. These terms shall inglide,
W34 bul not be Iimlted W, representations and warranties, attorneys fees and costs, disclaimars, repalrs, rents and utililles, elc,
238 22. ADDITIONAL TERMS AND COKDITIONS.

240 23, ADDENDAIATTACHMENTS, Al Ihe Wime of Buyars ofier, the following OQGGKOB/GRAChMent ara  pad  af  Ihia Agrnemenl:'

242 Buyer and Seiler may only amend i Agreement by MUILA] writlen consent.

243 24. AGREEMENT TO PURCHARBE. Buysr offera to purchass the Property on the above larms and condillons. Buyer heraby acknowledges racaipl

244 of @ copy of this Agreamant. Seller shallhave untl ___8__ Oam/ (@ pm., —__Janumey 38 ., 2006 {o accep! thig offer unless sooner

245 withdrawn by delivedng.a slgned copy to Buyer or Selling Agent's o'l#ct. Acceplance ehall not bo offestve unlil 2 signed cony hereof is aclvally
Hr B - o 3 nenl.

247 V4 g

249 ; ; € 2]l _Colusbim

249 Selllpg Bibker (Nam

280

239 _ 01/10/2006
252 BUYER'S 8IGNATURE Dale Baliing Agent's Signature ' Dats
263 Dava Gresno =21 eol,

264 (208)777=3000 _

27.:: Buyer's Phong (work¥(homa) Salling Agants Phione (work N{nome)

231 2 {509) 544-61€60

gg ) Selling Aganra FAX Nymber

280 3 3

%1 Buyer's Address (City, State, Zi)

2562 25. SELLER'S ACCEPTANCE. Sublecl (o Sellers counter offer or moditicatona, 1l any, ﬁeztﬂr agrees to eall tha Prapedy on'lha lerme and

263 cancitond epeciied hereln. Upen Buyers and Sellsrs mulual Accaprnce of tenms, Seller confirme by sgning Inis Purchase ang Sale
204 Agresmnnt thei the Lisling Agent has performud Agenlt's abligallons Lo Seller by procuring a buyer, ond has vaimed the curnpunyulion Jesc/oed
. 708 In ke listing agreement referenced by MLS number . Sollor confirme mal Broker(s] ia entllgd lo collect Broksrs
208 compensation dlrectly from the escrow ngant at daaing fram procesds of 1ha rale, Sellar anknrwerges recelpt of @ copy of this Purchase and
267 Sala Agreament, signad by both partes Saller's Counler Offer or modifications are mada & pant of this Agreemant, Buyor shall have unli)

268 R A Jam.t Ldp.m. 28, unless sooner withdrawn within which 10 accept same.
260 plance shall nol bs effactve unlil a signed hereofl is actually recelved by Seller or at the office of the Listing Broker.
o
CUPYRHINY WASHINGTIIN ARKIMTIATION OF ARALTORSS, FOIM Nll.p-r. s}
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FROM COLUMBIA REALTY CENTURY 21

SELLER'S SIGNATURE Date

Keene [-R
(3¢|1d; Name Printed)

Seller's Phona (work)y(homs)

2313 weat cherry ln.

(MON)FEB 6 2006 13:30/ST. 13:27/N0. 6333259843 P 6

Na. 010908

Cantu 21 Columkia . )
Lislng Brokyyr (Nama) .
_.ELHW 01./10/2006
Listng Agenl's Gignatura Dals

N 44-2100
Listing Apent's Phone (work)/(home)

(508) 554-61%0
Listing Agent's Number

Selier's Addrees

A S

Morpagea'a Name

Meridian, Id 83643
{Clty. State, Zip) :

Saller's Loan Number

Mortgagee's Phone Number

There are addidonal morgages on this propafty.

Mortgagae's Address

COFYRIGHT WASHINGTON AZIOCTATION OF REALTO i, PORM Flol-L (and)
Pageduls
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Purchase gnd Sale Agreemant No. 010908
Addendum No, 01

ADDENDUM/AMENDMENT

This Addendum/Amendment To Purchase and Sale Agreemant (CAddendum’) is entered
inta this 18" day of January, 2008 batween Neighborhood Inc. (*Buyer”) and Keene
Valley Ventures Ine. ("Seller) and modifies and supplements that ceriain Purchase and
Sale Agresment between the Buyer and Seller Dated January 10, 2008 for property
locatad st NKA Keene Road, Richland, Washington (‘Agresment”).

IT IS AGREED BETWEEN THE BUYER AND SELLER AS FOLLOWS:

1) Atclosing Seller will initiabe a 1031 tax free axchange, Buyer so acknowledgas and
agress to cooparats in tha sald exchangs.

2) Seiler has provide Buyer with the folowing documentation to assist in Buyers
feasibility study.

i) Contour plan for the site prapared by Stratton Surveyts, including the outlines
of the wetlanids on the site as identified in the document “Watland Delineation
on the Balnes Property”. This plan also shows the approximate areas of the
delinsated wetlands that may be filled in accordance with the approval of the
Board of Adjustment of the City of Richtand.

iy Lot layout plan showing 84 lots which was developad for Seller's uss in
a3sessing potentials lot layouts for the Property, This plan has not been
submimad to the City of Richland for thair review.

iy "Watland Delineation on the Baines Proparty” prepared by Tom
Dusbendorfer, dated January 8, 2001,

iv) “Appaal of an Administrative Datarminaton” dated August, 14, 2001.

v) “Preliminary Gsotschnical Engineering Study, Keane Vallsy Residantial
Development, Richland, Washington® deted Jenuary 2005 and prepared by
Shannon & Wilson Inc.

vi) “Geotechnical Investigation for Proposed Keena Valley Ventures, Richland,
WA," Dated Novernbar 16, 2005 prepared by DWR Consultants, Inc.

vil) Cepy of permit #01-01560 issued by the City of Richland ae a fill permit for
the Propeny.

3) Buyer agrees to keep all of the information and documents (those noted herein and
any others that Seller may proyide at Buyer's reguest) provited to Buyer strictly
gonﬁdanﬁal and to retum said documents to Seller If Buyer does net close on the

_ Praperty, .

4) Seller shall have until 8,00 p.m. on January 18, 2006 to accept the offer made by
Buyer in the Agreement noted hansin (Agreement no. 010906.)

5) The Feasibility period shall be 30 days from mutual acceptance.

Note: This Addendum supersedas any conflicting terms in the Agraement, and el ciher tams of -
:whe l?gmemenl whioh have not been modiled or superseded by this Addendum are relified and
all remain j
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No. 182007
VACANT LAND PURCHASE and SALE AGREEMENT,
"THIS CONTRACT CONTROLS THE TERMS OF THE SALE OF THE PROPERTY

(Fleast read vurfully helarg signing)

Januaczy @ 2007

AGENCY  DISCLOSURE! Al lhe slgning of this Agreement, e Seflng Agent (insant  nane of  seling  agent)
Dava Geaasne C-21 col. ryprysunied

- lier, (YBoth Paries, Neitier Party ared the Lisling Agent (Inserl name of liding agent)
Caper: Ly, = represeniad (] Saller, li{'lsaolh IParles. Bz?zer and

=Ter Golh confivm Thal prior oral andlor willen disdosure of Bganty was provided (0 each of (ham in this lransactian, elling Agent an Usling
enl are citlerent licensaes attilaled wilh the same broker, then bolh partkes consent & thal bréker acting as o dual agent IF Selling Agant and

'111 :&sng Agenl are the same person represanling dboth parlies, than both pariley confiri thelr consent to thal agent and hismer broket acling as a

43 dual agent, Both parties acknowiedge receiptof a copy of the pamghlal entitled “The Law ol Real Eslale Aacqcy‘.

44 1. PARTIES. Thls VACANT LAND PURCHASE snd  SALE AGREEMENT  (‘Agresmant) is  made  between

16 . .- Envigion Homes, LLC ag "Buyer”,

18 and KE&%%_\I&J.MM 8 _INC. i as "Sellar”, Buyor agraas In pyrchage Sallsr's propady

17 on the following terms 3nd ¢ ons;

18 2 PRD;ERTth Corctjmon Address MWM ) :

Cily: Biehlan ounly: £on $tate of Washinglon,

;g 392993.52 (Tax Parcal Numbar) A=2298-200~0001-008 ) 454

21 LEGAL NESCRIFTION: :

22 ; ; . i

23 (3 If Legal Description is nol atiached al final acceplance of this Agreament, Buyer shail have {hree (3) business days aher recalving the Legal

24 Descfiplion (6 approve he Legal Desctipton as accuralely reflecting the Properly which the parlles inlend to be tha sublect of this Agreament,

2% - Failure to pive written disepproval shall be deemed to be approval. - ’

26 3, RIGHT TO FARM AND RIGHT TQ PRACTICE FORESTRY DISCLOSURES (SNOHOMISH COUNTY ONLY). The Propery [Jis, [Jis not

ar *dasignatad farmland® or siluated within {:300 fzet of “designated laimland® In Snchomish Coudly, Washinglon. If It ic, attach Snohemish

28 County "Right lo farm Disclosure Statement” or aqulvatent, The Property O s, [ s nel “dasignatad fores! (and” aor silualed within 300 feat of

28 *dgsignated forest land” In Snchomish Counly, Washington, II it Is, altach Snohomish Counly “Right to Praclica Foresiry Disclosurs Statamant®

30 or equivalent, .

31 4 'PU;‘CHASE PRICE/FINANCING, The Purchase Price s _Five Hundrad Seventy-Pive fhousand DOLLARS

32 ($575,000.00 ). payable 2s follows:

i [® Al cash at closing {nat condllionsd en Buyer abtaining a loan), *

14 Pracears of Buyer Fipanclng (atlath a Finanting Addendum, Washinglon Associatan of REALTORS® form A-2).

45 1 Other (altach a Method of Paymen! Addendum, Washington Assacizlion of REALTORS® form A-101),

e Buyer Representation: Buyer represents thal Buyer has suficlant funds svailable to close this sale in acsordance wilh (his Agreermant, and Is

37 ol refylng on any conlingent source of lunds unless otherwiss sel forlh In this Agresmen.

38 5 EARNEST MONEY. The armountcl EarnestMonsy Is! ($ 10,000, 00 . Selling Aganl acknowledges recaipt of Earnost

79 Money from Buyer in tho [orm of: [X] a check for § §0,000. 00 cDgsshol s O .ncte

40 for § . due 25 slaled in the nale (copy aftached), and/or (] Other § in the form of:
.4 « These funds shail be deposiled inlo tha (] selling broke's tnist accountnr (&) E g . la be eradiled lo

42 Buyar al closing, Salling Licanses shall geposit any check lo be heid by Selllng Broker, or deliver any Eamuﬂi?ﬁnﬁm held by Closing

4 Agenl within [hree days of recelpl or mutual acceplanca, whichever occurs (atef, The partes instrucl Closing Agent to: 1) provide wrilten

“ vgrifisalion of recelpt of the Earnest Money and notice of aishonor o any check to lhe parfies and licansses and he addresses andror lax

45 numbers provided herein; and 2) commence an interpleader action lu e Syperior Courl fof the county In which the Property [ (ocaled within 30

46 days ol 3 parly's demand for lhe Earnesl Money unlass the parlles agres glherwle inwriting.

47 6. FEASIBILITY CONTINGENCY. This Agmament (] 15, [is nol conbingsni upon and subject Lo the Buyer ohialning at the [ Buyars, [ Sellers

48 sole exponse, ateparl(s) regarding the feasibillly of purchasing tha Property: which cepart shall be satisfactory ta tha Ruyer, in INe Buyer's snle

48 | discraton, Buyer'a inquiry should Include conlacling all stale, county and ¢y ugencies as well as all walor, Sewer and otherispecial districts In

50 which the properly I localed, The Buyer's tsaslblily swudy saould. 3ls0 hi¢lude, bul shall nol be limited 10} (1) hazardous wasts inspaction: (2)

L1 appisal of e Properly; (3) engineerng and scll swudles: (4) ytillty 3nd zoning studies; (5) scanamic teasibility of ownlng and operating the

52 propedy; (6) 8 survey of the Propeny; (7) whelher there are any building moralofluns, spudial byiking requirements of environmental

§3 reslriclions: (8) whothar lhora are any growth miligaGen ¢r other Impacl feas that must be paid: (@) the procedure and langth of lima nacessary

54 lo oblain appreval for bulldng permils for any changes lo the impovemenls on the PRroparty; #nd  (10) olner

L ] ; .

56 .

57 Buyer shall conclusively be deerred o have waivéd this Feasibiflty Contingency yriass e Seller or Listing Agend recelves wiltan nolice of Buyer's

54 Intent to tlemiinale this Agreement within _60 days (thiry (39) days If not litied in) after mutual acceprancs of (his Agresment,

59 _ —_ .

60 The Buyer or nn authorized agent of tha Buyar shall hava (he right, at reasonabls times, to enter upan the' Property for the purposs of conducting

61 Ihis feasibliily sludy: provided, Uizt Buyer shall cause no liens lo be recorded agains! ihe tille to the Proparty by Buyal or any of Buyer's agents,

B2 contractors or invitags-and Buyer agrees to Indemnlfy and hold Sellsr harmiass from any and all losses or damages which Seller may Incur due

63 lo Buyers or Buyer's #genls, contraclors or invitees prosanca on Ihe Proparty, If Buyer fails (o walve or salisfy (he feasibility sludy conlingency

&4 or this lransaction falks 10 close due to a defaull by the Buyer, ins Buyer [Z) snall, [J shall notimmedialely daliver lo Sellgr coplas of any studies

H or inspeclions, appraisals or surveys and any oiher Informalion which elther the Buyer o Ine Buyer's agenls hove oblalned n conngclion wiin

&6 tho Buyer's feastbillty study. . & :

67

L1

69 )

7 eI .

1 Buyer Inllals / ' Selle Initials M
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7 NCE OF TITLE. Conveyance of fee Ulls shall  be by [§] stattory  worrdnly  doed (] othen
i CoNvEYA (stalutary warranty deed It not fllledin). Buyer and Sellar undarsland that theiform of he deed
73 may aftect significant legal rights as lo which 3 real estata licensee 19 nol licensed lo give advice. Il his Agreement provides for Lhe sala and
iransfar o Ine vendée's inleresl under an existing rea) estals contracl, Selles shall convey Seller's Interast by an assignment of conbract and
77 deed sufficient in form to convey afler acquired (e, : . .
78 8. CLOSING, Closing shall be within ten {10) doys afer salisfaction or waiver of #lf condngaencies and "subject ('s”, bul not easller than . i
73 Septembar 32007 « nor jatar han £ , |he latest of which shall bo the termination date i
80 of |his -Agreement.’ Closing shall mean lhe dale on which all documenls are racorded and the nel sales proceeds are svallable for
disbursernant to Sallsr. Buyer and Seller shall depasit, whed notified and withoul delay, In escrow with he closing agent ak Insinanents,
.82 monisa, and olher docunienls reasonably required to complekr the closing of the ransacon in accordance with the terms of this Agrasmant, ;
83 9, POSIESSION. Buysr shall lake physical passassion al the Proparly: . . :

84 andoping [ ol (spuuily} ) )
8BS Seller shall malntain the property In [ls current condition undl Buyer [akes posscasian,

86 10, ESCROW/CLOSING COSTS. Clesing shall oceur al i , who shall act
g7 3s (he escrow/closing agent unless Lha parties agrée i willing olherwise. énioss limited by law or modifiad by Iha lerms of lhis Agresment,

B8 Buyer and Seller shall pay al closing all cuslomary and usual dosing costs and fess. Induding bul nol limlled 10 the follawling: Saller shall pay
. the Beler's exciso lax, ha casl of ha owner's slandard form of tille Insurancs, recording fees, and Saller's half share of escrow lees (unless
80 Buyer ablains VA Nuancity in which vase Seller ahall pay all gscrow fees); Buyer shall pay all cosls and lees ossociatad with the lhdncing, .
94 (acording fees, any olher coshs agreed lo under Ihé larms of this Agresment, and Buyer's hall share of the esciow legs (unfess prohiblied by i
82 governmani regulation). Taxes for tha current yaar, rents, interes), agsociation or hemacwner's fees, If ony, ahall be pro-rated:as of fhe dale of ;
93 closkhg. Excepl as dosatbad In Paragraph 11(b} of this Agreemanl, all uilly ehargss shall bs paid and/or pro-rated oulside escrow direstly oo
94 betwoean Buyer and Saller. . ]
. SELLER'S DISCLOSURE AND REPRESENTATIONS. if Buyer has any queslions regarding Ihe following, Buyer shauld niska Buysrs offer

B subject (o relevant Inspections and reporta,
87 (3) Utilllles: The propeny is presently served by a: ([ public watermaln [J privats well [J¢ommunity well_[Jsewer maln [J gas main (J

w
i
—

58 electdc distibuton line (O Irdgation waler rights provided by O tetephone line-[J cable TV ling
59 X|alher Buyer %o daterming ,
100 none of the foregolng. The lenm “served by™ medns (oxcepl in [ case of 3 well and wrigalion walar riphle) that a main or kna capatle
101 of adaqualely serving the entire property abuts or zdjeins |he propery at some polnt. NOTWITHSTANDING THE FOREGQING, Il #s the
102 BUYER'S RESPONSIBILITY TO VERIFY wilhin déys (16 days if not Nllad jn), (rom the dale of mutual accepiance of Ihis
103 Agrovmant, hal sy ulifiles serving the property meel Buyer's neads. If the Buyer goes nol give nolico lo tha ¢onkary within said
104 number ol days, il sholl be conciusively deemed (hal said ulllifes do meet Buyers nouyy. !

105 (v} Governmenial Ulilitigs: Pursuant to RCW 60.80, Buyer and Seller (0 do requast [J do nal regquect [if asither hax is clisckad, .then oo

104 requesl™ epplies.} the escrowlclosing sgent [0 administsr Iha disbursament af nlosing funds necassary to salsk unpald wlility chargos
107 affecling-the Properly. Seller represents that the Property is served by he following ulilifies operaled by the slale, county. city or othor
108 governmenial agencies which have llen fghts against the Proparty. The parties avlharize the Lisling Agent or the Selling Agent © Insert,
109 over thelr signalures, e name and addresses of lhe fallowing wlillly providers; :

110 .Name of Pravider Address Name of Provider Addmss

14 O sewer [J Eleckicity

112

113 O storm'Water D Garkage

114 _ __Dralnage .

1% O waler - (3 Ievigation

116

147 ) < s * O Speclal Districis

118 i (LID'z 3nd ULID'5)

119 Seller wiil vay for all utilities through the dale of closing and keep all ulililes/sarvices presenlly connecled unlil closing ar occupancy by
120 Ine Buyer, whichever is saonat, axcept: o -

121 : . R :
122 Shares in light andior walé companiés and assacialions, il any, L] wil L] will not be Included in (he saka, If the Propery Is served by o
4§23 seplic system, Seller [Jwill [ will nol have the seplic lank pumped prior ta closing. If the Progerty Is served by an [ndividual privale well,
124 . Sellar [Jwir(Iwill not provide a basic waler teal (bacterddlogical lest) of well walar, ] will [ will not pigvidu y guantity test,‘and Salier Jwit
124 {3 wii not provide an addiional water 1est {ormary Inorganic chamical fest) of well water which meels State Depariment of Hedlth
126 Secvices slandards. I Buysr wishes any addilional type of waier {est, Buyer should maka snch request In an addendum zliached 1o this
127 Agreement. .

124 (¢} Properly Malntenance: Seller will perform ordinary malintenance on tha Property as presently exists unill the earlier 'of closlng or os
129 omherwise agreed. Seller will ramove all of Soliar's perseonal property, Irosh, debns, and all arfcles nal agreed to be lefl al closing.

130 [d) Boundaries/Square Foolage: Beller makes no representalions regurding (e locations or lengih of the boundary lines or size of lol,
131 Buyer has personally observed Ihe Preperty and has reached Buyer's own conclusiona as lo the adequacy and ocguptablity of thy
132 Properly based upon auch parsenal inapeclian, 5 . ¥
133

134

138

138

137 4

i 0y

138 © Buya Iniliale a
S

Sellar Inflials  Dedx
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140 12, OTHER ITEHS, The fotlowing ltams acs laciuded at no additional cost:

141 -
142
143 Tha fellewlng items are not included:

144 ¥
145 Timher andlor olner coops ) ars [ are notincludad In (ke sale.

14% 13, TITLE. : '

147 (a) Tille Insurance lo be Issued by: Qag_;&)dg_‘n;h ___ '
148 Tifle Insurance provided ol closing shal be []Standard Tille Insurance (J Extanded Tiie Insurance, (I no box Ts chacked, Slandard Tille
Insurance shall be provided.) Seller wifl pay the cost of Sfandard Title insurance, If Buyer requires Extonded Tite [nsurance, Buyer

{49

180 agrees to pay all cosis In excess of hose charged for the slandard farm Ingluying, withou! limitation, Increased prémiums and survey
151 cosls, If a survay la raqulied, Buyar shall erder he survey wilhin three (3} business days of recelving natice from the live company thal a
182 survay Is requdred and Buyer shall pay the eslimaled cost of the survey prior lo parformance of any survey work or Buyer can walve

153 requirement for an exléndad palicy and accepl standard Ude lasurancs.

154 (b) Title Insurance Commhimant: Sellor authorizes the [ Lising Agant o (G Clesing Agent, st Seller's éxpense, 1o apply fer a prefiminary
155 cammitmeni (*Cammilmsnt®) for an ALTA form Owner's policy of Tillg insurance ("Policy") as deserlbed in subparagroph (a) abova, with
186 infinvon protaction endorsemeni, Il available al rio additional ¢charge, lo he jssued by tho zbove lle company. Seler shall pay lilke

157 Insuranca cancallstion fees, 3 '
Extended Tille Insurance: Buyer acknowledges thal bhe coverage aforded by a slendard form palicy of e Insurance providges limiled

458 c)
159 { or no covarage far 1045 by reason af coaflins In houndary Hnos, shorlage in area, encroachwments, or any olhar maters which an aceurato
160 survey would gisdose. More 9xlentive covbrage through an oxtended policy of title Insurance may be avallable for an addillonal charge

181 and subject to addillonal requiremenls imposed by the title company Including a survey.
Tile -Insurance Exceplicns and Exclusions: The title policy shal conlain no exceptians © or exclusions lrom covarage othar than

62 (d) {
183 thusy peovided in the spedfied tile policy form and hgse which are consistent with subparagraph (e) below, Il titla ¢annol be made so
184 Insuratle by closing, and if Buyer does nol clocl lo walve any exceplions lo tovarage which are nol consistent willh (his subparagraph

185 nnd subpatagraph (e) below, this Agresmant shall leiminate at Buyer's optlan,
Condition of Title: Unless othanwlse speciied In this Agreement, tlla ta tha Property al closing shall be free of 2l ‘encumbrances and

166 ()

187 * delects which Intarfara wilh Buyer's Inended usa of the Properly. Presenly recordsd resgrvallons, covenants, ceadllions and
168 restrictions, easamants, and exlsting bullding or zoning regulallons or resiriclions shall not be considersd encumbrances or defacls
1869 provided ihey -do not: Interfere with Buyers intended use of tne Hroperly. Buyer shall conclugivaly be.déemed fo have accaplad the
170 condlllon of (e unlass (he Seller or Listing Agenl recaivas writlen nglice of Buyer's objecdons wilhin buslness days (five (5)
i1 business days If nol filled In) after Ihe Commilment lar lil# ingurance 5 made avallable to the Buyer, Encumbrances 1o be discharged by
172 Saller shall be paid frarn Sellers funds at clasing. 4

i1 () Mneralrighls [] ere [Dare notincludag. . .

174 14, ASSIGNMENT, Buyer may not 18sign Buyer's inlerast in this Agreemend without Sellar's prior written consenl.

175 15 DEFAULTITERMINATION. If Ihs Agraemen( Is lenminaled for any raason, any costs aulhorized undsr this Agreement to‘be advanced from
176 the vames! myney Yeposit shall Ve deductsd before the remalning earnes! money Is efunded w Ihe.Buyer or forteiled to Seller, I a dispute
177 should srige regarding (he disburcement of any carncsl money, the pady holding tha earnest money shall interplagd W fundy Inly court,
178 pursgani to Paragraph 5 of this agreement and (hal parly shal| recover all cosls and slierney fees oosacibled with dhe int=rpleader aclion from
179 the tamnest money beflora any olher disbursements are made. Furlharmara, il aither Buyer or Sellar defaulls, the non-defaulting party may seak
180  specllic performonca or damages, axcapt that ihe Sellzr's remedy shall be limlled as follows il the box below has been checkad.

181 @ In the event e Byyer falls, withoul (egal excuse, 10 complele the purchasa of tha property, the earnast money deposit made by the
182 @ Buyer shall be forfeitsd o the Eeilor 23 Ihe sol¢ and exclusive remedy avaliable lo the Sellsr for such fallure, Euahetmorer-itha-darmes! -

103 = o . 5
184
185
186

187 shebpal-scaad he 2grasd biskerageice, : o
188 16. ATTORNEYS' FEES/COSTS AND MEDIATION.. If fne Buyer, Seller, or any real estale licensee or broker involved in this transaction Is

{48 Inveduwy in gry dispule relaling to this transaction, any prevailling party shail recaves reasonable alormays' fae and cosls (including those for
180 appesls) which relate lo e dispyle. ln tha svenl of a dispule, It is reconunendey (but not required) thal the parlies engage in mediation In an
194 efforl lo resclve the dispula whhoul the need for a lawsuit. The Washinglon Assoclation of REALTORS® daes oMer a mediatisn service, For
192 infermalioh, ¢all 1-800-280-4770. )
191 17, FIRPTA COMPLIANCE, The Closing Agenl Is Instructed fo prspara a cartlflcailon that the Seller Is nat 4 “forelgn person” within the
194 meaning of the Forelgn {nvesimant In Real Properly Tax Acl. The Sallar agrees (o 4lgn (his certification. If the Seller |s a forelgn
185 person and this transaction (s nat otherwise exempt from FIRPTA, the Closing Agent is Inslrucled lo withhold from the Saller's funds
156 and pay 16 the Itarnal Revenus Service the appropiiale ameun! under FIRPTA, ; .

197 18, CASUALTYALOSS. I, prior to slasing, the Property I8 deslroyed or materially damagea Ly fits i Uther casually, Buyar may el Lo [éeminale
188 this Agrepment, and tha remaining eamest mongy shall be refunded lo Buysr,

199 10, COMPUTATION OF TIME. Uniesa speciied otharwise herein, any periods ol lime referented In this Agreement shall expire al 8:00 p.m,
200  (Pacilic Time Zone) of ihe lasl calendar daﬁ of the specified-time pericd, unless the Jast day Is 2 Sawrday, Sunday, or legal haliday as
2014 praseribed in RCW 1.16,000, In which evant tha speglfied pediod of time shal'l explre at 9:00 pom. (Paclific Time Zone) on the nexl business day.
202 Any specitied penod of three (3) days or lags shall ingude business days only,

203

204 & : - ¢ ' . . , . .
205 9{)7 ' : s
Buyer Inkials _ Saller Inltials '(W}(
</ . TR

208
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SELLER'S SIGNATU Qats
272 o W)
27
. :;‘; SELLER'S SIGNATURE Date

776 Weews Yolley Véiulupes Bue,
;;; {Seller's Nanw Printed) :

279 208)8968-0815
g:g © SeMer's Fhone (workli(homs)
182

283 3313 west cherry lans #242

2088980060 ‘ p.6

Nn, 182007

mury 21 Columbia

LM\nj Broker (Name) ]

Li\inh Agenld Signature ' Dale

0 21-4834 (509)544-2100
Lishng Agent’s Phone (work)/(homs)

(509)544~6160__
Listing Agent's FAX Numoar

Meridian, Id 83642

284 Sellar's Address
288
286
287

240 Morlgagee's Name
iy ]
200

291 Morlgaged's Phong Numbgr
292

293

%4 There are

205

296 26, BUYER' IPT.
20T
258
259

avdillonal thurlgages on this property,

300 BUYER
Mo tig—or

301 Dale
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ADDENDUM TO VA@:;%NT LAND PURCHASE AND SALE AGREEMENT

THIS ADDENDUM modifies that certain Vacant Land Purchase and Sale Agreernent,
dated Japuary 8. 2007, bstween Envision Homes, LLC g5 Buyer uud Keene Valley
Ventures, Inc. as Seller for the propercy deseribed therein. -

Barnest Money; Buyer shall psy an additional $40,000 in cash or certified funds as
Earnest Money. directly to Seller for a total of $50,000 on or before the end of' the
feasibility period spocified in paragraph 6 in the event Buyer elects not to terminute
followi g its feasibility studies. At such time all Earnest Money shall be nonrefundable
except in the case of Seller default. Upon removal of the feasibility contingency by
Buy.er. Escrow shall rolcase the $10,000 Barmest Money held by it to Seller.

Remedy on Buyer Defauls; Buyer and Seller acknowledge that the Earnest Morney
exceeds 5% of the Purchase Price, However, the terms of the agreenient require an

extended closing date, such that the proposed esrnest money is a reasonable estimate of
Seller's damages for carrying costs, and lost opportunity costs, the actual damagss for
which would be difficult to caleulate, Therefore, in the event of Buyer default, Buyer and
Seller agréee that Seller shall be entitled to retain the entire Barnest Money Deposit of
$50,000 as liquidated damages as its sole and exclusive remedy, not including Buyer’s
obligations to indemnify Seiler set forth in this A@iem.

; \f fjﬁj

Sellers Iuitials:m Buyers Initials: ./~

. Buyer shall bie entitled to extend closing for two (2) per‘iods of 45 days each by nofi‘fyiﬁg

Seller each time in writing 7 business days in advance of the currently scheduled closing
and each time paying an extension fee of $15,000.00 in cash or certificd funds direstly to
Seller by the date upon which closing would have ocenrred had 1t not been for the

extengion. Thege extension fees are not Bamest Money and shall be non-refundable and

shall be applicable to the Purchase Piice. In the event the extension fee is not paid
pursunnt-to this agreement, the agrecment shall terminate and Seller shall retain the
Harnest Money and any previously paid extension fees as its sole and exclusive remedy,
not including Buyer s oblagat:ons to indemuify Seller set forth in this Agreement.
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Terry E. Miller

From: "George Fearing" <gfearing@fricitylaw.com>

Date: Monday, January 03,2011 11:25 AM

To: "Terry E. Miller" <tnmiller@owt.com>

Cc: "hardesty reed" <reedh@wciapool.org>; "lampson tom" <tlampson@ci.richland.wa.us>; "rogalsky pete"

<progalsky@eci.richland.wa.us>
Subject: RE: You have been sent 8 photo(s)

Terry:

Thanks. Pete Rogalsky informs me the engineering staff is in the process of designing a facility to convey water
on to and through KVV property.

George

From: Terry E. Miller [mailto:tnmiller@owt.com]
Sent: Thursday, December 30, 2010 2:36 PM
To: George Fearing

Cc: rbj@lavabit.com

Subject: You have been sent 8 photo(s)

The images received in this e-mail have been resized for optimum viewing and are not recommended for
printing.

Install the Costco Photo Organizer in just a few minutes. All you have to do is follow the link below:
http://www.costcophotocenter.com/organizer
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