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1. SUMMARY OF REPLY 

Three adjoining business on Sprague Avenue, Spokane, 

Washington, appealed a bench trial decisioil denying their claim for 

prescriptive roadway and parking spaces over the adjoining Valley 

Museum's driveway and parking spaces. The Respo~lse Brief 

conceded, as did the Court aiid the Museun~ at trial, that the three 

prescriptive elements obtained but Responde~lt argued for affirnlance 

on bases that: 

lssue No. 1 :  The Trial Court's Findings of Fact that the 

property "was not vacant after 1990" is supported by substai~tial 

evidence; Respondent's Briei; p. 11. 

Issue No. 2: The Trial Court's Findings of Fact that Spol<ane 

County held the property in its govei-nmental capacity was supported 

by s~lbstantial evidence; Resporzderzt 's Brief; p. 12. 

Issue No. 3: Prescriptive use must be exclusive as a niatter 

of law; 



Issue No. 4: The use by the businesses' custo~ners was 

presumed permissive based on Inirie v. Steve Kelly, et al. ,  160 

Wn.App. 1, 7,250 P.3d 1045 (2010); Respondent's Brief; p. 16. 

Issue No. 5: The use by the custonlers of the three adjoiliing 

businesses was not hostile; Respondei~t 's Brief, p.  16. 

Issue No. 6: While Spokane County was in fee simple title, 

as a matter of law, the County held the property in its governinental 

capacity; Respondei~t'~r BvieJ p. 31 

McIntyre, Thompson and Peters reply that these argu~lie~lts 

rely on outmoded or out of state case law and ignore the ~uldisputed 

transcript testimony. 

A. ISSUES 

Issue No. 1: The Trial Court's Findings of Fact that the property 
"was not vacant after 1990" is supported by substa~itial evidence; 
Respondent's Briex p. 11. 

Use and occupancy of the County's two lots and small 

building, after 1990, is an integral ele~nelit of issues o f  The 

County's proprietary vs. governmental capacity; the County's 

"implied permissive use" or "neighborly acquiescence"; and. 

hostility in prescriptive use by the public. 



The entire drive area and parking area property is paved. The 

balance (15%) of the property is occupied by the Museum building. 

Exhibit P-1. To that extent, it is not vacant and undeveloped in the 

context of the permissive use cases. 

In 1990, the property was leased for about a year, under 

written lease between Spokane County and a retail picture framing 

business. RP p. 14, 11 23-25; RP p. 60, 11 13-14. During this lease, 

Pat McIntyre, the owner of adjoini~lg Ichabod's Tavern, had an 

" aggressive" discussion with the frame shop owner over their 

demand to stop tavern custonlers froin driving and parking on the 

frame shop's leased land. RP p. 12, 11 13-16. Mr. Secor of Spokane 

County Parks testified that neither Spokane County nor anyone else 

occupied the property from 1990 until 2004. RP p. 86, 11 10- 1 1 .  It is 

uiidisputed that tavern, hardware store and restaurant custonlers and 

vendors used the roadway and parking areas continuously from 1990 

to 2004. Mr. Thonlpson testified that no one else physically used the 

property in fifty years. RP p. 2,11-24. 

Issue No. 2: The Trial Court's Findings of Fact that Spokane 
County held the property in its governilzental capacity was supported 
by substantial evidence; Respondent's Brief, p. 12. 
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Spokane County never "used" the property for any purpose 

except to post its "For Rent or Sale" sign and occasional one-day, 

event rental, such as a private special wedding reception. RP p. 14,11 

1-20; RP p. 13,1121 R P  p. 15,11 1-8; RP p. 98,ll 17-25. Mr. Secor 

pointedly testified that the building was never used for governnient 

offices of any kind. RP p. 86,11 1-9. 

The Duwamislz Slough cases specify that holding property in 

a governniental vs. proprietary capacity is determined by use riot 

intent: by legislated trust not with right of sale. Conimercial 

Waterway Dist. No. I ,  etc., v. Permanenle Cement Co., 61 Wn.2d, 

509. Judge Eitze:: erred when she concluded that the County's 

governmental capacity was clernonstrated by its intent to historically 

preserve the old building. RP p. 63. The only County work on the 

building was two instances of repair, and Mr. Secor could not even 

recall what his crew did. RP p. 86,11 10-1 1. 

The successor City of Spokane Valley imposed a reversionary 

condition in the ordinance approving its grant to the Museum, that 

the Museuni he open to the public. CP 61, para. 3. Rut, this is afte!: 



the period of County ownership. The County's Quitclaim Deed to 

the City of Spolcane Valley had no historic preservation or any other 

restrictions. Exhibit P-2. 

The County coi~tinuously advertised the property "For Sale or 

Rent," for decades. RP p. 14,11 1-20. 

The County's demonstrated plan was to divest itself of the 

property, to the tavern owner or any private buyer. After over 

twenty years, the County gave it away with no strings attached. 'The 

County's deed to the City of Spokane Valley demonstrates the 

County's iilteiit that there be no historic preservation restrictions on 

the property. Exhibit P-2. 

There is no other evidence than the intent was other than 

divest~nent with or without payment of consideration and free and 

clear of any historic preservation restrictioi~ during or after 

ownership. 

Tavern, restaurant and hardware store customers and vendors 

driving baclc and forth across the roadway and parking cars in the 

striped stalls was hostile to the frame shop, County and Museurn, by 

ally definition. 



The customers' vehicles deinonstrated their disdain for the 

County's barriers by driving vehicles over them and breaking thein 

up. RP p. 17,11 1-3. 

The initial burden of proof is on the Museutn to prove use 

was pennissive. The burden then shifts to the clai~nant to prove that 

permissive use was tel-ininated. Miller v. Anderson, 91 Wn.App. 

822, 824,964 P.2d 365. 

Applying inapposite and outdated rules of law, Museu111 

argues that the Judge reasonably inferred that there was permissive 

use by the County's "neighborly sufferance." The record 

circumstance from which the C o u ~ t  drew this inference was, 

solitarily, the parking area was in fact uscd as a parl<ing area 

(Responcleizt's Brief; p. 20) and because the road "was a coliveriient 

cutoff' which "seemed" to be intended for the public (Respolidelzt 's 

Brief, p. 20). Without citation to the evidence or law, Respondents 

sirnply conclude that the business owners failed to rebut it. The 

Court made an inference not a rebuttable presumption. 

The Court and Museurn cite no evidence but rely on the 

Court's coiljecture merely that the County owns "a co~lsiderahle 
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amount of property," therefore, too much property to police it. CP 

59, para. 3. 

Issue No. 3: Prescriptive use n~us t  be exclusive as a matter of law: 

To establish a prescriptive right of way over the land of 

another person, the clainlant of such right must prove that his use of 

the other's land has been open, notorious, continuous, uninterrupted, 

over a uniform route, adverse to the owner of the land sought to be 

subjected, and with the knowledge of such owner at a time when he 

was able in law to assert and enforce his rights. The Moulzmineers v. 

Wymer, 56 W11.2d 721, 722, 355 P.2d 341, 342 (1960) (citing NW 

Cities Gas Co., 13 Wn.2d 75, 123 P.2d 771 (1942)). 

Neither Wy'ylner nor NW Cities Gas Co. contai~l the word 

"exclusive." NW Cities Ga.r Co., recites sixteen enumerated 

"principles" of prescriptive rights and does not include exclusivity. 

NW Cities Gas Co., 13 Wn.2d at 83-88. 

The word "private," as used in RCW 8.24.01 0, does not mean 

"exclusive," but rather, is used in contract to "public." 



In order to be "exclusive" for purposes of adverse possession, 

the claimant's possessioli need not be absolutely exclusive. Rather, 

the possession must be of a type that would be expected of an owner 

under the circumstances. Russell v. Gnllett, 285 Or. 63, 589 P.2d 

729, 730-31 (1979); 3 Am. Jur. 2d 75, at 171. I~nportaut again is the 

consideration of what use an owner would make are the nature and 

location of the land. Chaplin v. Sandevs, at 863. 

Exclusivity is a characteristic of them: Use. Sce Rick v. 

Grzlbbs, 147 Tex. 267, 214 S.W.2d 925 (1948) (owner coiiveyed 

right of way to pipeline company, sold a part of the land, 11ioved the 

adverse possessor's fence, erected large advertising sign, and 

perlliitteci army to maneuver on the property); Paul v. Mead, 234 

Iowa 1, 11 N.W.2d 706 (1943) (owner and adverse claimallt made 

similar use of disputed strip for pasture and access); Yozlng 12. Lacy. 

221 Neb. 511, 378 N.W.2d 192 (1985) (adverse claimant's 

possession of land suitable only for parking and access to lake not 

exclusive when nearby residents used land for same purpose); 

Burnett v. Knight. 428 S.W.2d 470 (Tex. Civ. App. 1968) (adverse 

claimant's use of disputed strip llot exclusive when same use 
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benefitted title owner as ~liuch as adverse claimant); Martin v. 

Randono, 175 Mont. 321, 573 P.2d 1156 (1978) (adverse claimant's 

possession iiot exclusive when title owner used property frequently 

without objection from claimant). An easement appurtenant to one 

parcel of land niay not be extended by the owner of the doniinant 

estate to other parcels owned by hiin or her to which the easement is 

iiot appurtenant. Brown v. Voss, 105 Wn. 2d 366, 371, 715 P.2d 514 

(1986). 

Prescriptive use has been found over roadways which are 

used by: Menibers of the public, custo~iiers of the claimants, and the 

owners of the burdened iand. In NW Cities Gus Co., the gas 

cornpany encouraged its customers and the public to use the 

roadway over the neighbor's property. Id, at 9 1. The road was used 

by "various persons" using the property as a dumping ground for 

rocks and dirt excavated elsewhere. Id. at 80. 

Contrarily, in Schulenbarger v. Johnstone, 64 Wash. 202, 

207, 116 P. 843 (191 l), the court held that "the right [may] be 

asserted by the puhlic." In NW Cities Gas Co., the plaintiff gas 

coinpany "encouraged the public to use that method of ingress and 
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egress to and &om its premises ...[ making] the same use of [the 

servient estate] .. . as it would have made if the land had been its 

own." NW Cities Gas Co., 13 Wn.2d at 91. 

The Appellants, the Museum's ~leighboring property owners, 

did just the same as the Plaintiff in NW Cities Gas Co.: The 

Appellailts encouraged their patrons to use the road and parking. 

Eillployees of Peter's Hardware used the road "just about everyday 

since 1946 on." RP p. 94, 11. 11-14. For example, hardware store 

customers seeking directions were illslructed that, "lf they were 

conli~lg [from] downtown, we would instruct them to collie in this 

.. 
way . . . ." RP p. 96, 11. 1-5. The hardware store customers were also 

directed to park on the property. RP p. 101, 11. 16-20. 

In the 810 Puoperties v. Jump, 141 Wn.App. 688, 701, 170 P.3d 

1209 (2007) case, the adjoining landowner acquired a prescriptive 

easement to use a roadway, even though thc roadway had been used 

by third parties for a variety of purposes, "including repairing 

fences, trucking cattle, Kittitas Reclamation District (KRD) 

~nai~ltenance work, and hunting ...." Id at 700-701. " ... [Tlhe 

roadway was used by property owners to the south, the ICRD, and 

10 



spoi-tsmeii . ..." Id, at 701. This coilcurrent use by the public did not 

obviate against exclusivity; the prescriptive easement was awarded 

to the claimant property owners. Icl. at 703. 

Issue No. 4: The use by the businesses' customers was presumed 
permissive based on Imrie v. Steve Kelly, et ul., 160 Wn.App. 1, 7, 
250 P.3d 1045 (2010); Respondent's Briexp. 16. 

The Kespo~ldent asserts that ..under the facts of this case, 

.'The busiiless customers' use of the property may be considered a 

lleighborly accoinmodation,'' and as such, "[a] neighborly 

permissive use.'' Respondent inalces such assertion without pointing 

to ally "facts in this case" to support its claim that there was 

A court inay not presuine that use of another's property was 

perillissive unless the facts of the case suppoi? perillissive use. 

Drulce v. Snzersh, 122 Wn.App 147, 153, 89 P.3d 726. Respondent 

cites Imrie v. Kelley, 160 W11.App. 1, 8 (2010) at p. 17 of its 

Respoilse Brief, stating tl~at: 

Use without express perinission is illsufficient 
to establish adverse or hostile use. 



This is not what the court states in imrie. The court stated 

that "mere use without per~iiission may not be sufficient to establish 

adverse use." Id. It did not require express pernlission. Fu-ther, it 

stated that a court 111ust make findings of pelmissive use. Id. The 

Irnrie court also made reference to the idea of pern~issiue use 

developed in K~~rzlcel v. Fisher, 106 Wn.App. 599: 23 P.3d 1128 

(2001), a position which has been disavowed by that court. 

Initially, K~lnkel stated that a court must presunie that use of 

another's land is permissive, ~ulless the facts of the case support 

otherwise. However, Kunlcel was clarified by llie saine court of 

appeals three years later in Drake to explaiu that permissive use 

should not be presumed, and that a court should instead ailalyzc the 

facts of the case. Drake v. Smersl~, 122 Wn.App. at 147. The Dralre 

court slated with regard to Kunkel: 

[w]e recogiilze on reflection that our analysis in Kunkel 
extended the implication of permissive use by 
neighborly acco~ilniodatio~i too far when we applied a 
presuiiiption of per~nlssive use. At least one legal scholar 
criticizes Kunkel for applying a presui~lptio~i of 
perrn~ssive use akin to the "vacant lands doctrine" in a 
case where both pieces of land were developed and in 
the face of Washington cases establishing that another's 
use of improved land is presumed hostile or adverse. 



Because Kunkel has been interpreted to apply a 
presumption of permissive use in prescriptive easement 
cases involving developed land, we take this opportunity 
to clarify the rule. In developed land cases, when the 
facts in a case support an inference that use was 
permitted by neighborly sufferance or accommodation, a 
court may imply that use was permissive and 
accordingly conclude the claimant has not established 
the adverse elernent of prescriptive easements. 111 
contrast, courts should only apply the "vacant lands 
doctrine" and its presumption of perillissive use in cases 
involving undeveloped land because, in those cases, 
owners are not in the sanle position to protect their title 
froin adverse use as are owners of developed property. 
- Drake, 122 Wn. App. at 153-154. 

Although Division Three of the Court of Appeals has cited 

Kzmkel in 81 0 Properties, the law should be that the facts of a case 

must evidence permissive use, and if the claimant presents facts 

supporting adverse use, then the owner must present contrary 

evidence of permissive usc. 810 Pvopert~es v. .J~lmnp, 141 Wn.App. 

The land here is not vacant and unimproved; various 

ilnprove~nents have been made over the years. (CP 60). Further, the 

Museu~ll callnot and does not point to any facts in the record that 

iinply use was per~nissive. Rather the Coui-t ruay only presume use 

was pernlissive if the evidence in the case support recognition and 
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neighborly acconilnodation by the County. To the contrary, the 

County erected barriers "because they didn't want people to go 

through there." RP p. 89, 11 16-25. Further, the fact that a lease 

existed between the Cou~lty and the dance studio and the County and 

the frame sliop implies that contractual pernlission was given to 

private parties not the public or the Plaintiffs customers. 

Issue No. 5: The use by the customers of the three adjoi~iiilg 

businesses was not hostile; Respondent's Brief,' p. 16. 

It should be noted again, here, that the Comt conceded that 

the busiiiess Plai~itiff's proved all the elements of prescriptive use 

except exclusivity and hostility. CP 56, para. 6. Appellants' 

Opeliing Brief argued that exclusivity was not art element of 

prescriptive use. Amended Appellants' Opening Brief, Section I.A., 

pgs. 15- 18. See also Miller v. Aizdersoiz, supra. And, again, just as 

the Museunl ignore the issue of the "ten year rule," the Museu~n also 

ignore the issue that exclusivity is not an element of prescriptive use. 

As to the only other element, hostility, one of the lchabod's 

patrons testified that they thought the tavern owned the drive lalie 



and parking space property. RP p. 39, 11 2-7. The beer delivery 

truck drivers for all time, parked in these spaces when delivering to 

the tavern, particularly because their was a on the back of the 

tavern, used to run up the hand trucks, that faced the Museuin 

(County) property and began just at the property line. The ramp was 

replaced by steps beginning at the property line. Exhibit P-7. RP p. 

9, 11 6 through RP p. 10, 1 4. This would de~nonstrate opcnly and in 

a hostile inanner that the parking area was to be used by the tavern 

suppliers; that disputed are necessarily had to be used to start up the 

ramp, as part of the tavern owner's physical operation. Use such as 

only the true owner would malte. Dralce v. Snzerslz, 122 Wn.App. 

147, 152. 

This was use as the true owner would make, as was parlting 

along the east side of the County lot abutting the tavern, under claiin 

of right, disregarding the clainls of others by smashing the Coulity's 

drive-through barriers, and forever ignoring the coinplaints of the 

frame shop and Museum. 



A private citizen can claim a prescriptive easeinelit which can 

be used by the public. Mahon v. Haas, 2 Wn.App. 560, 468 P.2d 

713. 

Division I and I11 of the Washington Courts of Appeals have 

held that a party will be found to have standing to institute an action 

to cstablish a road benefiting the public upon the theory of colnlnon 

law prescriptive easement, if the party has a real present and 

substantial interest and will benefit by the relief granted. Pril~rark 

Inc. v. Burien Gardetzs Associates, 63 Wash.App. at 907-08, 823 

P.2d 11 16; Statzding Roclz Homeowtzers Ass 'rz 1). Misich, 106 Wash. 

App. at 240,23 P.3d 520. 

In the case Prinzavk case, the Court was asked to declare the 

existence of a county road by a prospective purchaser of property. 

The landowner argued that Prirnavlc did not have standing to bring a 

claim, and that the claini should have been brought by the county 

government. The Court rejected this argument clainiing that 

Primavl< had standing as it had paid earnest rnoney on a contract to 

purchase the adjoining property. It would benefit fiom the road 



being declared a public road by being able to obtain a building 

permit. 

In the case of, Standing Rock I-lomeowner*s Ass'n v. Misich, 

106 Wash.App. 231, 23 P.3d 520, the Court confinned the rule in 

Primarlz. In that case, the plaintiff sought to enjoin the defendant 

fiom removing gates across a roadway upon the plaintiff's property 

even though the defe~ldant had an express easeliient to cross the 

property. The defendant in that action counterclai~ned for a 

judgment declaring the road a county road by prescription. The 

Court cited to Primark, noting that "to establish standing, a party 

must show it will benefit form relief granted." 

Furthermore, other Wasliington case law has inlplicitly 

demonstrated that a private citizen may assert clai~iis for the 

recognitio~i of prescriptive easement which would benefit the public. 

Mahorz v. Haas, 2 Wn.App. 560,468 P.2d 713. In Muhon, the Court 

did not specifically address the issue of standing when it found a 

prescriptive easement in favor of the general public which required 

the landowner to remove a greenhousc constructed on the road 

easenlent area. Here again the prescriptive easement was 
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determined by the use of the property and not by the character of the 

user 

Issue No. 6: While Spokane County was in fee simple title, as a 

tnatter of law, the County held the property in its govenl~nental 

capacity; Respondent's Brief p. 31. 

The properly devolved by default to the County of Spolcane 

when the Opportunity Township dissolved. There was no bond issue 

to acquire the property in trust for a public use. The property did not 

generate general County taxes. There was no public dedication to or 

for the public good by ordinance or sovereign decree. There was not 

historic landmarl< or historic preservation status adopted by the 

County Commissioners. 

The principal test for deternlining whether a ~nunicipal act 

involves a govemniental function or a proprietary function is 

whether "the act" is for the colnlnon good of all or whether it is for 

profit of the specific corporate entity. Okeson v. City of Seattle, 150 

Wn.2d 540, 548, 78 P.3d 1279 (2003), citing Okeson, 150 Wn.2d at 

Here, posting the "For Rent or Sale" signs were aiined at a 

specific monetary profit. The only other "act' was the occasional 
18 



rental to private groups, again for inonetary profit while in fact 

excluding the public froin use. In Okeson, the "act" of "providing 

street lighting has been recognized as a governmental function . . . of 

the City." Id at 55. Operating an electric utility on the other hand 

was deeined a proprietary function because the utility operates for 

the benefit of its customers and the consumer pays for the 

colninodity which is furnished for the consumer's use. Id at 550. 

Acting as a Landlord is an analogous function, benefitting the 

Tenant not the public. 

In the Museum's other cited case, IInpernzan v. Seattle, 189 

Wn. 694, 66 P.2d 1152, a city employee driving a city health 

department vehicle on his way to a hospital inaiiitained by the City 

of Seattle suffered a vehicle collision. The court held that the city 

was acting in the interest of the public good, not the special benefit 

of the municipality and thus was engaged in a governluental 

function. Proceeding with analysis based on settled doctrine and 

public policy, the courts have declared the difficulty to be in the 

application of the governing principles of law to particular facts. In 

this case, the application is not so difficult. For decades, the 
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property did no more than generate a few dollars rent and burden the 

County with an albatross. There was no public servlce afforded or 

pursued. There was no benefit to the general public hcalth and 

welfare. 

Ultimately, the property served no "sovereign . . . function." 

11. CONCLUSION 

Thc Museum coilcedes that the trial court erred as a matter of 

law in its conclus~on that the Museuni  nus st have owned the property 

for ten years in order to be susceptible of prescriptive rights. The 

Museum concedes that exclusivity is not an element of prescription 

in the context of this case. 

This error hecoines a material issue whe~i  the Response Brief 

argues that the property was held for nlany decades in a sovereign or 

governmental capacity for the public good. Because no 

governmental capacity was shown, but rather "For Sale or Rent" for 

corporate profit, without any legislated trust or public purpose, the 

years ilnnlediately prior to the deed to the City of Spolta~ie Valley 

and then to the Museulli ]nay be deterlliinative of proven prescriptive 

use. It is not argued by the Respondent that the City of Spokane 
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Vallcy held the property, ever so briefly, in its governinental 

capacity, as it could not. 

The sole pieces of evidence to support the inference of benefit 

for the public as a whole was the restriction on the Musemn's future 

use after both the City and County gave it away. This speaks 

nothiiig oLthe goveril~neiital capacity but only the private Museum's 

operation. 

The Decision of the trial court should be reversed and the 

busiilcss customers restored to their lifelong use of the drive lailc and 

parking areas, without excluding the Museuin froin the same use. 

Respectfully Submitted this 1 lth day of June, 2012. 

MURPHY, RANTZ & BURY, PLLC 

, , 
Attorney for Appellants 


