COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION I

Case Number 304060

LAWRENCE CRONIN
VIRGINIA CRONIN
RICHARD HANSON

MICHAEL WALTERS

DOUGLAS TURNER,

Appellants

SPOKANE POLICE DEPARTMENT, CITY OF SPOKANE, WA
Respondents

BRIEF OF APPELLANTS

Petitioners: Cronin, Hanson, Walters and Turner
Address: 6716 E. Big Meadows Rd., Chattaroy, WA 99003



COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISION liI

Case Number 304060

LAWRENCE CRONIN
VIRGINIA CRONIN
RICHARD HANSON

MICHAEL WALTERS

DOUGLAS TURNER,

Appellants

SPOKANE POLICE DEPARTMENT, CITY OF SPOKANE, WA
Respondents

BRIEF OF APPELLANTS

Petitioners: Cronin, Hanson, Walters and Turner
Address: 6716 E. Big Meadows Rd., Chattaroy, WA 99003



TABLE OF CONTENTS

Page

Opening Statement 1
Assignment of Error (1) 1
Issues Pertaining to Assignment of Error (2) 2
Statement of the Case 5
Response to the Police/City Arguments 7
Argument:

--Issue number 1 10-26

--Issue number 2 26-43
Prayer for Relief 44
Signature Page 46
Attachments:

1) Cinque v. Montes; Fulah v. Ruiz: New York Court of
Common Pleas (1839) in: Morning Courier and New York
Enquirer October 26, 1839.2

2) Supreme Court of the State of Utah, 2011 UT 80,
Carranza and Sanchez v.United States, (2011)

3) Pennsylvania Freeman, from the New Haven Record,
“The...... 19 Africans”, Issue 10, November 14, 1839. Slavery
and Anti-Slavery, on-line legal resource, Gonzaga University
Law Library.’

4) The British Emancipator: Under the Sanction of the Central
Negro Emancipation Committee_(London, England),
Wednesday, December 11, 1839; pg. 324,

Slavery and Anti-Slavery, on-line legal resource,
Gonzaga University Law Library."




TABLE OF AUTHORITIES

Table of Cases Pages

Brown v. Board of Education of Topeka, ....................... 32,37 ,41
347 U. S. 483 (1954)

Cinque v. Montes; Fulah v. Ruiz: New York Court ....... 17-19, 26
of Common Pleas (1839)

Cooper v. Aaron, 358 U.S. 1 (1958)...............coe. .. 32,37,39-42
Dred Scott v. Sandford, 60 U.S.393 (1857)............... 14,16,33,41
O’Connor v. Matzdorff, 76 Wn. 2d 589, 458................... 4, 24-25
P.2d 154 (1969)

Roe v.Wade, 410 U.S. 113 (1973)........cc.eceenent. 11,27,33-34, 40
Supreme Court of the State of Utah, 2011 UT 80, ................... 38
Carranza and Sanchez v.United States, (2011)

United States v. The Amistad,........................ 3,5,7,9,12,15,17,
40 U.S. 518 (1841) 20-22,26,28-37,39,41

Constitutional Provisions

Declaration of Independence...............cc.coiiiiiiii i, 23

United States Constitution ...l 1,36,41

United States Constitution, Amendments IX, X and XIV........... 36

United States Constitution, Amendment XHI.......................... 16
Statutes

RCW 7.16.210 Mandamus, Questions of fact,............ 5,11,29,39

how determined (2010)



RCW 7.16.150-280 Mandamus Law (2010).............c..c.ccevnee. 41

RCW 7.16.160 Mandamus, Government Officials .................. 40

and Duties (2010)

RCW 7.16.170 Mandamus, Plain, Speedy............................. 41

and Adequate Remedy (2010)

RCW 34.05.530 Standing (2010)..........cccovvviiiiiiiiiiinne 22,26
Other Authorities

Morning Courier and New York Enquirer, October 26, 1839.2 ...18
New York City Public Library, Archives, New York City, New York

Pennsylvania Freeman, from the New Haven Record, “The...... 19
Africans”, Issue 10, November 14, 1839. Slavery and Anti-
Slavery, on-line legal resource, Gonzaga University Law Library."

Stamped With Glory: Lewis Tappan and the Africans of the...... 17
Amistad by Doug Linder, Law Professor, University of Missouri-
Kansas City, 2000."

The British Emancipator: Under the Sanction of the................ 19
Central Negro Emancipation Committee_(London,
England),Wednesday, December 11, 1839; pg. 324,

Slavery and Anti-Slavery, on-line legal resource,

Gonzaga University Law Library."

The Living Lincoln, October, 16, 1854: Paul Angle.............. 27,35
and Earl Miers,_(1992).

Thomas More Society, 29 South LaSalle St.,....................... 9,40
Chicago, IL, 60603, www.thomasmoresociety.org
last visited on January 9, 2012.

Washington State Court of Appeals, Division lll, Mission............ 1
Statement




Opening Statement

“Our Mission to serve the People...” Washington State Court of
Appeals, Mission Statement

“We the People of the United States, in order to...establish
Justice...and secure the Blessings of Liberty to ourselves and our
Posterity, do ordain and establish this Constitution of the United
States of America.” United States Constitution

The Police cannot protect the people, if they do not know who
the people are. Are the courts able to provide justice to the
people if they or the people themselves do not establish a legal

definition of who people are..........

Who are “people”? This is the essential question of this case.

Assignment of Error and Relief Requested

The Superior Court erred in granting the Police/City’s Motion to
Dismiss our Petition for a Writ of Mandamus based on the
arguments that we do not have standing and that the court does
not have a basis under Washington law to issue the writ
requested. CP 159.

Relief Requested: Standing and we ask the Court to mandate
that the Police enforce the Homicide Laws. We do not ask the

Court to make a new law. We are asking for a “question of fact” to

be resolved, that is not in the law: Who is a human being; Who is

a person? Similar “facts” have been decided in other cases and is

legally necessary here, under the Mandamus Laws.
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Issues Pertaining to Assignment of Error

Issue Number 1: The Court erred in its interpretation of the laws

regarding standing. The Petitioners do have standing.

(1) ltis legally questionable if the issue of standing can be
separated from the Petition itself and its arguments when the
individuals the Petitioners “stand for"--conceived children--have
not been defined as human beings or persons; have not been
defined as non-human beings or non-persons; and, have not been

defined as property.

Is it legally probable that by granting standing to the Petitioners ,
one is also granting standing to “someone” who is being
represented or “stood for”, in this case to human beings and
persons? If this is so, then we argue that standing cannot be
separated from our Petition for a Writ of Mandamus. If this is so,
then our Petition must be heard in order for the issue of “standing”
to be resolved. If these are not human beings and persons, we

cannot be granted standing; if they are, we can.

(2) The Court erred in that it failed to recognize the legal fact that

there exists no law or legal decision regarding who a human being

or person is when it denied the Petitioners standing.



As this “question of fact” has not been decided in either the
homicide or abortion laws, this justifies, in order for justice itself to

take place, a jury trial on who is a human being and who is a

person. How can the issue of whether or not to grant standing to
the Petitioners be resolved if the Police or Courts do not know
who they are standing for—if they are people? As benéefit to the
Petitioners relates to the issue of standing, how is there no benefit

to the Petitioners that conceived children live?

Issue number 1, A(1) and (2), are argued based primarily on the

United States v. The Amistad, 40 U.S. 518 (1841).

The Court did not recognize the importance of “public import and
urgency” in this case as it relates to thousands of alive, created
children, who because of homicide, are never born, and on a daily

basis are being killed at buildings in Spokane, Washington.

As this sound legal argument has justified standing in another
similar case, does this argument not justify standing in this case
which represents the ultimate legal issue: human freedom and life

or death for thousands of persons in Spokane, Washington?
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Issue number 1, B is argued based on the case of O’Connor v.

Matzdorff, 76 Wn. 2d 589, 458 P.2d 154 (1969)

Issue Number 2: The Court erred in deciding that it does not

have a basis under Washington Law to issue the Writ requested.
The Court does have a basis under Washington State Laws and

Federal Laws to issue the Writ.

The Court does have a basis under Washington Law, specifically
under the Homicide/Manslaughter laws and under the Ninth,
Tenth and Fourteenth Amendments to the Constitution and case
law to issue the Writ requested. The Court erred in not

recognizing this case as a “cognizable and recognized claim”.

Do not conceived children--human beings and persons--and the
Petitioners representing them, have the most important
“cognizable and recognized claim”?; a claim involving life and
death and whether all men who are “created equal” have the right
to “life, liberty and the pursuit of happiness” as guaranteed by the

Constitution of our country? Doesn’t this claim represent the



question of whether the founding ideas of our nation still secure
the rights for its people, including the right of living people--

children-- to be born into it?

Issue number 2 is argued based primarily on the United States v.

The Amistad, 40 U.S. 518 (1841),

Statement of the Case
This case is about the ongoing deaths of children within the City of
Spokane, Washington, at Planned Parenthood and other
locations. Five individual citizens claim standing to report such
deaths to the Police Department and to utilize the Mandamus Law
to mandate that the Police do their governmental duty: enforce the
Homicide laws equally and equitably everywhere within the City of
Spokane. CP 3, 55. The Petitioners ask for a trial on “the question

of fact”: Who is a human being, who is a person?; as this fact has

not been determined in the law or the courts and

"is essential to the determination of the motion and affecting the
substantial rights of the parties, and upon the supposed truth of
the allegation of which the application for the writ is based.” RCW
7.16.210 Mandamus, Questions of fact, how determined
(2010), CP 54.

Simply because human beings and persons have not been
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defined in law, this fact does not give the Police the right to define
“human being” and “person” and not enforce the Homicide laws.
The laws, especially the Ninth Amendment to the Constitution and
the State’s Manslaughter laws, mandate the opposite: the Police
must assume that there is a human being present and must carry
out their number one duty: to protect the Public Safety. CP 5-6;

15, 25-28.

The Petitioners originally requested that the Spokane Police
enforce the homicide laws and do so equally and everywhere
within the City of Spokane, as is their legal duty, including at
Planned Parenthood. The Police refused to do so. The
Petitioners filed a Petition for a Writ of Mandamus to mandate that
the Police abide by their legal duty to enforce the homicide laws.

CP 4-5.

We, the Petitioners, are no different than the “lawyers of New
York” described below by John Q. Adams, trying to save not
slaves, but unborn human beings, in the same condition and in
possession of the same rights as the human beings Adams

describes,



“These Spaniards had been sued in the courts of the state of New
York by some of my clients, for alleged wrongs done to them on
the high seas—for cruelty, in fact, so dreadful, that many of their
number had actually perished under the treatment These suites
were commenced by lawyers of New York—men of character in
their profession.... | should pronounce them the FRIENDS OF
HUMAN NATURE—men who were unable to see these, their
fellow men, in the condition of these unfortunate Africans, seized,
imprisoned, helpless, friendless, without language to complain,
without knowledge to understand their situation or the means of
deliverance—I say they could not see human beings in this
condition and not undertake to save them from slavery and death,
if it was in their power—not by a violation of the laws, but by
securing the execution of the laws in their favor.” United States v.
The Amistad, 40 U.S. 518 (1841), John Q. Adams, Argument for
the Defense, Pgs. 51-52, HeinOnline: http://heinonline.org ,
Gonzaga University Law School, Spokane, WA

Our reasons for this case. Response to Police/City.

We appreciate the Appeals Court hearing our case.

We respond to the repeated City/Police arguments that we are
involved in a “moral, ethical or political debate”, or that our
“allegations are legal conclusions and/or political opinions to
which no response is required.” CP 47, 48, 53, 54, 102, 156; PR
15. We have in our Petition and all subsequent briefs focused only
on the legal issues at hand. Our Petition and subsequent briefs

state rationally our legal arguments. We have asked the
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City/Police for their justifications for asserting that our effort is a
non-legal one. We have not received a response. RP 15, CP 106.
If our effort is a non-legal one, they should provide rational proof
for this assertion. Ultimately, we wish not to accuse or confront the
Police but to win them over. The Police raise the issue of “truth”,
which we discuss in light of irrational or “non court-decisions”

affecting both us and the City/Police. CP 48, 54. 10-11, 14, 22-25.

We are five individuals, from four families in Spokane. We are of
different political persuasions and different religious backgrounds.
We decided we could no longer stand by and allow children to be
killed in our society and continue to do nothing, to be silent. We
are basing our actions not on polarization or confrontation, but on
the same human reason and natural law that founded our nation.
It is clear to us that children inside of their mothers are human
beings from conception; no different than children outside of their
mothers. One can search the scientific literature for a single article
proving that a piece of property exists at conception, which at
some later point becomes a human being. It won’t be found. The

exact opposite will be found. CP 20-21.



Although we have decided to act from a basis of reason and not
polarization, we realize that this is not the cultural environment in
which we are filing this case. We have been told by a respected
law professor that “no lawyer in his right mind would take such a
case”, as that individual would be “labeled”, ostracized from his or
her profession and their careers ruined for doing so. A prominent
attorney for The Thomas More Society, a well-respected national
legal organization has acknowledged that he has been so labeled.

Thomas More Society, 29 South LaSalle St.,Chicago, IL, 60603,

www.thomasmoresociety.org, last visited on January 9, 2012.

The Courts, the Government and the rights of the people, including
those not born yet, are not dependent on legal counsel.
Throughout our history as a nation, many people of different
backgrounds, have participated in founding and changing our
country. We argue our case, based on the faith and hope that our
country can right a terrible wrong. Our only desire is that you hear

our case based on legal and rational arguments for “JUSTICE”

sake. RP 9. United States v.The Amistad, 40 U.S. 518 (1841),
John Q. Adams opening argument. Pgs. 3-5, HeinOnline

http://heinonline.org.




We have not taken this action lightly. Because we have faith in
our court system, and, as the Court is where this issue originated,
this is where it must be justly resolved. Ultimately, we hope to
convince the Court through the rational, and legally sound
arguments that follow, based on the values expressed in the
Declaration of Independence and the Constitution. We believe

that this is what justice is all about.

Argument
Issue #1: The Court erred in its interpretation of the laws

regarding standing. CP 159.

Superior Court Judge Moreno made errors in her granting the

motion to Dismiss the Petition. We quote from her decision,

“Again, the question becomes whether or not there is a legal duty
here. Frankly, | don’t have the authority to act on this whatsoever.
The law is the law. | don’t make the law. The courts have nothing
to do with making the law. We interpret the law, we apply the law,
but we don’t make the law. So | don’t have a choice in the matter
but to deny the petition for the writ and grant the dismissal.” PR
20.

We agree with this statement of the Court in so far as the laws

that we are talking about actually exist. Our Petition argues that

no such law does exist in regards to the issue of how a human
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being is defined. There is no law or legal ruling on:_ who a human

being or a person is. This fact was not determined by Roe v.

Wade. Roe v. Wade, 410 U.S. 113,159-160, 93 S.Ct. 705, 730.

(1973). Our Petition case is based upon the answer to this one

question. CP 10.

We agree with the Judge that her role cannot be to “make a new
law”, or “interpret” a law that does not exist. If a fact is unclear
and affects the truth of the allegations upon which the writ is
based then the people should be given the opportunity to resolve

the question of fact--who is a human being, who is a person?

Mandamus, RCW 7.16.210 (2010) This fact has not as yet been
determined in law, but must be, so that the Homicide Laws can be
enforced by the Police equally, everywhere. The Superior Court
does have a choice as clearly stated in the Mandamus Act, to call

upon a jury to decide this question of fact: Who is a human being,

who is a person? CP 4-6, 54, 56-57, 106, 108-109. Such a choice

has existed before and was acted upon by the Supreme Court.
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A(1) and (2) The Amistad Case
The case which most directly relates to our appeal and which we

will discuss to justify our positions is the case of United States

v. The Amistad. This case contains strikingly similar legal issues

to the ones which we have put forth in our Petition and which
relate to this present action. We opened our October 28" Hearing
with a reference to the Amistad case, the “slaves” in this case
being defended by former President John Quincy Adams and

Roger Baldwin. RP 9.

We take Mr. Baldwin’s opening statement as our own, with the

noted changes reflective of our case in bold print,

“This case is not only one of deep interest in itself, as affecting the
destiny of the unfortunate Africans (unborn), whom | (we)
represent, but it involves considerations deeply affecting our
national character in the eyes of the whole civilized world, as well
as questions of power on the part of the government of the United
States, which are regarded with anxiety and alarm by a large
portion of our citizens. It presents, for the first time, the question
whether the government, which was established for the promotion
of JUSTICE, which was founded on the great principles of the
Revolution, as proclaimed in the Declaration of Independence,
can, consistently with the genius of our institutions, become a
party to proceedings for the enslavement (homicide) of human
beings cast (conceived) upon our shores, and found in the
condition of freemen within the territorial limits of a FREE AND
SOVEREIGN STATE?" United States v. The Amistad, Roger
Baldwin, argument for the Defense, Pg. 4, HeinOnline:
http://heinonline.orq .
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“The Amistad” was a Spanish ship that sailed from Cuba to the
United States with ‘slaves’ from Africa. The ship and the slaves
were argued to be the property of Spain. This case was first
argued in the District Court of Connecticut. The United States
Government, represented by President Van Buren and the
Attorney General of the U.S. agreed with Spain and were
prepared to return the Amistad slaves to Spain or Cuba, where

the ship originated.

Returning to Judge Moreno’s opinion,

“.....before we would even get to the heart of the facts or to the
meat of the matter, an individual has to have standing.” PR 19.

1 0

There are two legal “catch-22’s” related to the issue of standing:
1.) How can anyone obtain standing when the Court has not
defined who a human being or person is--either before or after
birth? Standing was granted in the Amistad case without a
definition that the individuals so granted were human. Their
Counsel was granted standing as well. We ask for the same

Court decision here as was granted in Amistad;

2.) If individuals, in our case, unborn children, must be defined as

human beings or persons prior to Counsel/Petitioners being

13



granted standing, then how can standing be granted unless the
Petition for a Wirit is heard first? As we note in our Petition, “The
Petitioners have Standing by virtue of the preceeding and other

arguments embodied within this Petition.” CP 4.

If “standing” itself is legally involved in defining who is a human

being, who is a person, then logically and rationally, this issue

needs to be decided prior to the issue of standing, or standing
needs to be granted conditionally so that all of the issues in the
Petition, including those relating to standing, can be heard. From
this legal perspective, it can be argued that our entire case is
about standing and cannot be separated from the arguments of

our Petition.

As evidence of this point, we turn to Dred Scott v. Sandford, 60

U.S.393(1857), as discussed in our Petition: Chief Justice

Taney,

“And if the plaintiff claims a right to sue in a Circuit Court of the
United States ..... he must distinctly aver in his pleading that they
are citizens of different States; and he cannot maintain his suit
without showing that fact in the pleadings ....This is certainly a
very serious question, and one that now for the first time has been
brought for decision before this court. But it is brought here by
those who have a right to bring it, and it is our duty to meet and
decide it..... The question is simply this: Can a negro, whose
ancestors were imported into this country, and sold as slaves,
become a member of the political community formed and brought
into existence by the Constitution of the United States, and as
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such become entitled to all the rights, and privileges, and
immunities, guaranteed by that instrument to the citizen? One of
which rights is the privilege of suing in a court of the United States
in the cases specified in the Constitution..... We think they are
not, and that they are not included, and were not intended to be
included, under the word 'citizens' in the Constitution, and can
therefore claim none of the rights and privileges which that
instrument provides for and secures to citizens of the United
States.” Dred Scott v. Sandford, 60 U.S. 393, 403-405,.(1856), CP
11-12.

If Dred Scott, a slave, a non-human, non-citizen and not a person,
but in legal fact, property, was pronounced to have no “standing”
to bring his case on pages 4-5 of the Supreme Court’s decision,
why did the Court continue with their review of the case for a total
of 99 pages? Based on this fact, we argue that legally-- he and
his attorneys were granted “standing’--or that the entire case was
fully heard prior to a decision on the point of “standing”, as it was
so legally interwoven with the question of whether he was a

“citizen” or “person”. No other rationale makes sense.

Returning to the case of the Amistad, fifty-four Africans were on
the Amistad Schooner, including three female children. None of
them were legally recognized as persons or human beings by our
government, yet their attorneys were granted standing to defend

them and to represent them in the District Court.
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“After evidence had been given by the parties, and all the
documents of the vessel and cargo, with the alleged passports,
and the clearance from Havana had been produced the District
Court made a decree, by which all claims to salvage of the
negroes were rejected, ....... the claims of Ruiz and Montez being
included in the claim of the Spanish minister, and of the minister
of Spain, to the negroes as slaves, or to have them delivered to
the Spanish minister, under the treaty, to be sent to Cuba, were
rejected.....” United States v. The Amistad, 40 U.S. 518 at 518,

(1841)

This decision gave non-human “slaves” standing and it gave
standing to their attorneys. Even though “Respondents”, these
slaves were in legal fact granted “standing”. If this was not true,
they would have been turned over to the libellants as property, as
was eventually done with the ship and its cargo. Property cannot

be granted standing.

These ‘slaves’ were considered property by the U.S. Government.
This case was heard 18 years before Dred Scott would be told
that he was not a Citizen and was not a person. It was 26 years
before slavery was abolished by the Thirteenth Amendment.

United States Constitution, Amendment Xlll. The Africans were

property, not people, yet all, including the legally defined non-
human children, were represented by others who were granted
standing by the Court as noted above. By rejecting claims on

them as cargo or property, District Court Judge Judson was
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granting "standing” to possibly free individuals, although not
legally defined persons or human beings. And he granted

standing to those who represented them.

Two related cases are important in this argument. John Q. Adams
refers to these in Amistad. Pg. 7 herein. Two of the Amistad
“slaves”, Cinque and Fulah, were granted standing to file assault
and false imprisonment suits against their captors: Cinque v.

Montes and Fulah v. Ruiz, in the New York Court of Common

Pleas in the Courtroom of Judge Inglis. They were filed in
October of 1839 before the Amistad case itself was decided by
the Supreme Court in 1841. According to reporter documentation
at the time, the new Spanish minister to the United States, Pedro
Argaiz, angrily protested the arrest of the two Spanish citizens,
“When, in what country, at what period of history has a slave been
considered as enjoying civil rights?” Stamped With Glory: Lewis

Tappan and the Africans of the Amistad by Doug Linder, Law
Professor, University of Missouri-Kansas City, 2000."

Judge Inglis stated in his ruling,

“The question of bail is a preliminary one, and it is customary and
proper to avoid as much as possible, the prejudging at this stage
of the proceedings, of these matters connected with the merits of
the case, which will subsequently be submitted to the court
and jury. ..... If the affidavits on the part of the plaintiff are positive
and precise as to the injury inflicted, the defendants will not be
discharged upon counter affidavits, denying the right of action
except in some extraordinary case, where a summary

17



interposition would be justified by its appearing, beyond all doubt,
on the face of the papers, that there could be no recovery on the
trial. The general rule, however, is, that a judge will not try the
merits of the cause at chambers on affidavits....

| cannot undertake to decide the question, whether the plaintiff is,
or is not, the slave of Ruiz....The decision of this point in favor of
the defendant would at once take away the whole substratum of
the plaintiff's action, as a slave cannot have any remedies by civil
action against his master. | pass by, therefore, without any further
notice, those grave and difficult questions, both of law and fact,
which | presume will hereafter afford ample room for the ingenuity
and eloquence of counsel..... | assume, therefore, upon this
interlocutory proceeding, that the plaintiff does not labor under any
such legal disability as will take away his right of action against
the defendant for a personal injury, without reference to the
disputed point as to the relations of master and slave, which
involves the merits of the whole controversy. The points, then,
that remain to be considered, are, whether the affidavits show that
the defendants have invaded the personal rights of the plaintiffs ;"

Judge Inglis delivered his decision,

“As respects the question of jurisdiction, there can be no doubt
that our courts have a right to take cognizance, in their
discretion, of injuries of this kind, even when committed by
foreigners against foreigners on board of a foreign vessel, the
forum of such causes is transitory, and follows the person of the
defendant where the plaintiff can find him.... In this case, on the
other hand, it would not be a proper exercise of discretion to
refuse the entertaining of this action and to drive the plaintiff who
claims to be in no way amenable to the Spanish laws, to seek a
doubtful remedy, from the courts of a country within the
jurisdiction of which, it is not probable that he will ever again
voluntarily be found.”(our emphasis ) Verbatim report, Morning
Courier and New York Enquirer, October 26, 1839. 2

A trial would take place for these two “non-human” plaintiffs.
This was also a “cognizable” case, as noted in Judge Inglis’s

words. We compare this decision to Judge Moreno’s statement,
18



“The second issue that Mr.Treppiedi raises is whether or not
there’s a cognizable or recognized claim here.” RP 20.

The newspapers of the time saw the “cognizance” and importance
of this case also:

“Strange, that justice cannot be sought in a court of law for
oppressed and imprisoned strangers among us, without incurring
censure....the real object of the prosecution, was not to recover
damages, but to bring before a jury the question of the right of
these Africans to liberty.....That their testimony is admissible in
court has been decided by Judge Inglis.”(original italics).
Pennsylvania Freeman, from the New Haven Record, The
Africans, Issue 10, November 14, 1839, in Slavery and Anti-
Slavery, on-line legal resource, Gonzaga University Law Library. "

“By this decision, which establishes that the Africans claimed as
slaves ....can hold the slaveholders to bail, or, for want thereof,
can imprison them and maintain suits for false imprisonment and
assault and battery, a great point has been gained, whatever may
be the issue of the trials.” The British Emancipator: Under the
Sanction of the Central Negro Emancipation Committee (London,
England),Wednesday, December 11, 1839; pg. 324, in Slavery
and Anti-Slavery, on-line legal resource. British Library, Gonzaga
University Law Library.

Cinque and Fulah and their attorneys were granted standing,

while not being defined as human beings- persons by the courts.

'Newspaper accounts are quoted in this argument as secondary sources to the
primary source quoting Judge Inglis, as the court records have not been
discovered to date. Exhaustive research was done to locate these cases: New
York City Public Library Archives, NYC, NY; New York State Law Library and
Archives, Albany, NY; Harvard Law Library,Cambridge, MA and the New York
County Clerk's Division of Old Records, NYC, NY, preceeded by research here
at the Spokane County Law Library and Gonzaga Law Library. We know they
exist because of John Q. Adam’s reference to them, these and other
documented accounts. We cite these to verify our primary source below.

*This is the primary source, Judge Inglis's decision reported verbatim by a court
reporter, who in 1839 documented his words and ruling. No standard court
recording, indexing or documentation system existed at that time in our country.
This would not be established until the 1870s. In 1839 this was one means of
documenting and recording a case.
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The Amistad case and the above two cases represent the highest
legal truth and the essence of our case in regards to standing.

If non-humans who land upon our shores cannot be tried and
“executed” (John Q. Adams, below), how is it “JUSTICE” that
human beings from conception can be so executed? RP 9.
“Slaves” and “non-human” children and their Counsel were
granted standing in these three cases. We argue from this, that
there is no reason to deny us standing and the hearing of our
Petition, given that unborn children have not been defined by
our government as non-human beings or non-persons, nor as

property, as the “slaves” had been.

The Government, in the form of the officials, the Police, have a
duty under the Homicide and Manslaughter laws to err on the side
of protecting human life. This duty is required of all of us as
defined in these laws. This rationale, that they are human beings
until proven otherwise, as Constitutionally based on the Ninth,
Tenth and Fourteenth Amendments, is discussed in our Petition.
CP 5-6, 8-9, 13-15, 19, 26, 28-35, 61-62. And it has been
successfully argued prior to this by Attorney Roger Baldwin in

Amistad (discussed below).

20



Granting standing to us in this case will not significantly change
the issue of standing for any other case, other than perhaps those
involving the unborn. And we believe that even that may be

questionable. The Amistad case did not significantly change the

status of the slaves or Africans in the United States. The Civil

War had to be fought and won in order to accomplish that.

“Benefit” as justification for Standing

Judge Moreno,

“And in applying for a writ of mandamus, a person or a petitioner
or a plaintiff has standing to bring that writ of mandamus when
they have some beneficial interest in the duty that's being
asserted.” RP 19.

As per the Standing statute: we the Petitioners were aggrieved
and prejudiced by the Police refusal to enforce the homicide laws,
thereby allowing the deaths of innocent children at locations within
the City of Spokane, WA, including at Planned Parenthood. We
are as equal to and as aggrieved as any other citizens who report
ongoing homicides, which homicides effect the safety and security
of its citizens, and cause harm and hurt to the present and future
life of the citizens and the community. The interests of the

Petitioners are among those that the agency, the Spokane Police

Department is required to consider when it
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refused to enforce the Homicide laws equally in all locations and
with all citizens within the City of Spokane. RCW 34.05.530 (2010)

Standing, CP 4, 25-26, 55, 59-61,107-108; PR 10, 15.

We claim the same benefits to ourselves and to the community
as anyone else who is trying to stop homicides in our community.
What is the benefit to a community to recognize and stop
homicides? It seems to us an odd question to ask. CP, Ibid.

We claim the same benefits as John Quincy Adams, the other
attorneys and supporters of the freed African individuals who were
not killed by being sent back to Spain or Cuba, as they surely

would have been.

“One moment they are viewed as merchandise, and the next as
persons. The Spanish minister, the Secretary of State, and every
one who has had anything to do with the case, all have run into
these absurdities. These demands are utterly inconsistent. First,
they are demanded as persons, as the subjects of Spain, to be
delivered up as criminals, to be tried for their lives, and liable to be
executed on the gibbet. Then they are demanded as chattels, the
same as so many bags of coffee, or bales of cotton, belonging to
owners, who have a right to be indemnified for any injury to their
property.” United States v. The Amistad, John Q. Adams,
argument for the Defense, page 17, HeinOnline:
http://heinonline.org

The attorneys in Amistad were granted standing to protect three
female children, among the adults, who were not defined as

human beings, but property. We claim the same benefit to saving
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children’s lives in Spokane, who have not been defined as
property, as these three children were granted by the two lower

courts and the Supreme Court in Amistad.

In our Petition and other briefs, we have clearly discussed the
benefits to the Petitioners. CP, Ibid. Judge Moreno did not
discuss, respond to, nor dispute our arguments. In her decision
she did not state how we did not have benefit, nor state a
justification for how we did not attain standing. RP 18-21. How
does one prove benefit for the survival and births of thousands of
people? How does one prove the loss of untold benefits to this
community and our country, when we kill people before they even
get here? We argue that this “benefit” is as self-evident as the
self-evident statement, “All men are created equal”. Must we ask
Thomas Jefferson to defend why it is a benefit that all men are
created or that once created, they are equal? It is self-evident
that there are benefits to being born, after being created, in the
first place. One is alive after being created. CP 28-31. Are not the
benefits of living vs. the reality of dying self-evident? Declaration

of Independence,  paragraph 2, (1776).

Our benefit is the same as other people coming to the Police and

having standing to mandate that the Police stop homicides in our
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community. We compared our situation to that of others who
know that there are dead bodies at the Spokane River, report this
to the Police and ask the Police to enforce the Homicide Laws .
CP 107. We have provided other arguments for benefit to
ourselves, yet we also say, it is self-evident why people should be
allowed to live. People must step forward, and “stand” for innocent
people whose lives are being ended. Is this not what Thomas
Jefferson and the Founders did themselves—they took a “stand”--
and offered their lives in order that all men who are created equal
may grasp their inalienable right to life. They “stood up” to the

King, who was killing them. CP 29-31.

. O’Connor v. Matzdorff, 76 Wn. 2d 589, 458 P.2d 154 (1969)

This Writ of Mandamus was filed by a woman who was trying to

recover damages from a party but did not have the fees to file the
complaint in court. She and her attorney filed a writ of mandamus
against the court to proceed in forma pauperis, as her legal action

had been denied to her by the court for lack of the fee.

We refer the Court to our argument regarding this case’s

application here as stated in our ADDENDUM TO: REPLY TO

RESPONSE TO PETITION....". CP 59-61.
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This decision granted standing to a poor person because it
“involves very deeply the interests of the public and in particular
those of a regrettably large segment of our society. The right of
the poor to obtain redress for wrongs, and to defend themselves
when sued by the more affluent, is presently of nationwide
concemn, ...... "CP, Ibid.

We argue that the deaths of over 40,000 individuals from
homicide via abortion in Spokane, Washington since 1973,
constitutes similar rationale as does the case of this poor woman
seeking a Writ of Mandamus to recover damages from another
party. CP 5. This woman and her Counsel, Mr. Ehlert, were given
standing not just for her, but because in legal reality, she and her
Counsel were “standing” for all similar individuals:

“We are convinced that the question presented in this case is of
such significant public import and urgency that we are justified in
assuming original jurisdiction.” CP 60.

The Petitioners similarly “stand” for individuals who are unseen,
poor and destitute, including the worst type of destitution, to be
unwanted. They have no money, no way to speak for themselves,
no attorneys and no way to protect themselves. We argue that this

constitutes the highest “public import and urgency” and is

“presently of nationwide concern.” CP, Ibid., CP 27 “Gallup Poll”.
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We discuss standing and benefits RCW 34.05.530 (2010) at
length in our Petition, CP 4; in our Reply to Response to Petition,
CP 55; , in the Addendum to Reply, CP 59-61; in our Response

to: Motion to Dismiss CP 106-109; and at the Hearing. RP 8-13.

We note that both the Police/City and the Court were silent, did
not discuss or comment on, our justifications for standing based
on benefits to the Petitioners. PR 5, 19-20. Finally, we must
express our opinion that there is something truly unseemly and
disturbing about having to justify the benefits of allowing living

children to be born into this world.

Issue #2: The Court erred in deciding that it does not have a

basis under Washington Law to issue the Writ requested. CP 159.

Judge Moreno states as to “....whether or not there’s a cognizable
or recognized claim here.” RP 20. We argue as noted above re:

“cognizable” claim, compared to Amistad slaves, Cinque and

Fulah. We argue forcefully and rationally that the Court here in
Spokane needs to look further, as did the Amistad lawyers and
the Supreme Court who rendered their decision, which decision

was a direct result of looking further.
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Judge Moreno states the question: “Do they[Police] have a duty to
enforce the homicide laws against those who provide abortion

services?” RP 20.

The answer to this question lies in a statement made by Abraham
Lincoln in 1854,

“But if a Negro is a man, is it not to that extent, a total destruction
of self-government, to say that he too shall not govern himself.”
October, 16, 1854: Paul Angle and Earl Miers, The Living Lincoln,
pgs. 169-170 (1992). CP 30.

if abortion is the killing of a human being, then it is equal to
homicide. Our petition must have merit. CP 20. But the Court goes
no further than stating ..."abortions are iegal.” RP 20. Are
they?..... According to Roe, abortions cannot be legal if they are
the killing of persons. CP 13. How can we know whether we are
committing homicide or not? Judge Moreno decided she could not
go beyond “abortions are legal” to seek the facts and the truth
regarding this most important question, which would be based

upon the answer to the question: Who is a human being; Who is a

person? This was the same argument Stephen Douglas used

with Lincoln. Douglas “didn’t care” whether “Negroes” were “men”
or not. They can be killed because Negroes were slaves. Slavery
was legal. Lincoln repeatedly pressed Douglas to look further. CP

29-31, 35. “Speech at Cooper Institute”, The Living Lincoln, 319.
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In her decision, the Judge states that she need look no further,
“Frankly, | don’t have the authority to act on this whatsoever. The
law is the law....l don’t have a choice in the matter...”. RP 20.
Judge Moreno is here discussing the core elements of our
Petition, not just standing. CP 4-6 RP, Ibid. The Court does not
even consider that it has a choice: that the question needs to be

considered via a jury trial, as the fact--who human beings and

persons are--does not exist in the law or case decisions. The
Court states that it can do nothing other than follow the law on
Abortion. This is the Judge’s justification. There is nothing else
she, the Judge, can do. The Court here made an error. The Law
on Mandamus calls for a jury trial on questions of fact, not decided
in law. In order that justice might be served, the Court must be
willing to look further--into the facts, as was done in the Amistad

case. CP 54.

The Amistad Court had a similar dilemma and the Court had a
similar decision to make, whether to look further or not, into the

fact: were these individuals slaves or free men. The Spanish

presented the argument that it was not necessary to prove that

these individuals were slaves; according to the law they quoted. It
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was enough that the Spanish government said that they were.
The U.S. Government and the President of the United States,
Martin Van Buren, agreed with this position: they were property

and slaves. United States v. The Amistad, argument for the

Defense, John Q. Adams, Page 71-72, HeinOnline:

http://heinonline.org

John Quincy Adams took a very different legal view and the only
course that could provide justice, which the Supreme Court
ultimately agreed with. Here he intensely discusses whether the

Court must accept the word, in the form of a paper document, of

the Governor General of Cuba as proof that these individuals

were slaves or not. As the entire case was based on, are these

slaves or free men , he wanted the Court to allow discussion on

the question of fact as to whether these individuals were in fact

slaves.

“There is the basis of his opinion; that the comity of nations
requires, that such a paper, signed by the Governor General of
Cuba, is conclusive to all the world as a title to property. If the life
and liberty of men depends on any question arising out of these
papers, neither the courts of this country nor of any other can
examine the subject, or go behind this paper. In point of fact, the
voyage of the Amistad, for which these papers were given, was
but the continuation of the voyage of the slave trader, and marked
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with the horrible features of the middle passage. That is the fact in
the case, but this government and the courts of this country
cannot notice that fact, because they must not go behind that
document. The Executive may send the men to Cuba, to be sold
as slaves, to be put to death, to be burnt at the stake, but they
must not go behind this document, to inquire into any facts of the
case. That is the essence of the whole argument of the late
Attorney-General.” United States v. The Amistad, argument for the
Defense, John Q. Adams, Page 71-72, HeinOnline:
http.//heinonline.org

Arguing against this, the Attorney General and U.S. President,

“But if this court will look behind this paper, is the evidence
sufficient to contradict it? ....The question is not, as to the
impression we may derive from the evidence; but how far is it
sufficient to justify us in declaring a fact, in direct contradiction to
such an official declaration.” United States v. The Amistad,
U.S.40, Attorney General Gilpin for the United States
Government, 545-546.

The Court, contrary to the Attorney General's argument, did allow
the question of the facts. As a result of discovering the fact that
the Africans were not slaves, the Supreme Court ultimately freed
the Amistad “slaves’— men, women and children. They would
not have done so had they not been open to discussing the
question of fact. We are seeking an answer to a “question of

fact”. who is a human being, who is a person, which question

deserves an honest answer in our courts, just as it did in the

Amistad. RCW 7.16.210 Questions of fact, how determined.
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Justice Story states in his decision for the Supreme Court’s
majority,

“This posture of the facts would seem, of itself, to put an end to
the whole inquiry upon the merits. But it is argued, on behalf of
the United States, that the ship, and cargo, and negroes were
duly documented as belonging to Spanish subjects, and this
Court have no right to look behind these documents; that full
faith and credit is to be given to them; and that they are to be held
conclusive evidence in this cause, even although it should be
established by the most satisfactory proofs, that they have been
obtained by the grossest frauds and impositions upon the
constituted authorities of Spain. To this argument we can, in no
wise, assent. There is nothing in the treaty which justifies or
sustains the argument.”(our emphasis) United States v.The
Amistad, U.S. 40 at 594.

Just as in the Amistad case, we argue that there is nothing in the
arguments of the City/Police which justifies not deciding the fact,

not yet decided in law, of who a human being is. The Amistad

case makes a powerful argument and sets a precedent for doing
so-- for taking the only course of justice possible—the one that

John Quincy Adams and the Supreme Court took.

The Supreme Court concluded,

“It is also a most important consideration in the present case,
which ought not to be lost sight of, that, supposing these African
negroes not to be slaves, but kidnapped, and free negroes, the
treaty with Spain cannot be obligatory upon them; and the United
States are bound to respect their rights as much as those of
Spanish subjects. The conflict of rights between the parties under
such circumstances, becomes positive and inevitable, and must
be decided upon the eternal principles of justice and international
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law..... A fortiori, the doctrine must apply where human life
and human liberty are in issue; and constitute the very
essence of the controversy.....the treaty with Spain never
could have intended to take away the equal rights of all
foreigners who should contest their claims before any of our
courts to equal justice.....” (our emphasis) United States v.
The Amistad, U.S. 40, 595-596. RP 12.

This is a profoundly powerful legal decision. It is similar to

decisions in Cooper v. Aaron, 358 U.S. 1(1958) and_Brown v.

Board of Education of Topeka, 347 U. S. 483 (1954) related to the

issue of segregation. CP 61-62, 108-109. Neither the “Treaty with
Spain” nor the “separate but equal” laws can succeed in usurping
or taking away a person’s rights, including “human life and human
liberty”. Equal rights and equal justice cannot be excluded by any
law, whether it be a treaty, a segregation law based on “separate
but equal’, or abortion laws which are in contradiction to the laws
which provide equal rights and justice. “Thus the prohibitions of
the Fourteenth Amendment extend to all action of the State
denying equal protection of the laws; whatever the agency of the

State taking action....” Cooper v. Aaron, CP 62

The City’s argument that Mandamus cannot be used “where there
is discretion” cannot logically nor legally outweigh these Supreme
Court arguments. As we have argued, there is no discretion
required “in enforcing the homicide laws everywhere and equally

with all human beings and persons”. CP 5,17, 56, 63, 108.
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We compare these legal decisions to our present one in which the

Court has decided not to look into the fact of who a human being

or person is. Looking further into the matter was accomplished in
the above cases. “Questions of fact” were resolved. Dred Scott
also resolved a question of fact, albeit “erroneously”. CP 12. Roe
admits that if this question of fact is decided for “personhood”,
“the appellant’s case, of course, collapses, for the fetus'’ right to
life would then be guaranteed specifically by the Amendment.”

CP 13.

This question may also be at the heart of the matter of “standing”,
a point made by Adams,

“And as to the other idea, that these people should have an
opportunity to prove their freedom in Cuba, how could that be
credited as a motive, when it is apparent that, by sending them
back in the capacity of slaves, they would be deprived of all power
to give evidence at all in regard to their freedom!” United States v.
The Amistad, argument for the Defense, John Q. Adams, page
66, HeinOnline: http://heinonline.org

According to Judge Moreno, because homicide is legal by another
name, such as abortion, it is legal; therefore it follows, that we can

look no further into the facts. “....the city is not violating any duty,
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because they're following the law.” RP 20. The Court fails to

recognize that there is no law that states who a human

being is, who a person is, which is a necessary fact to be

determined for the equal enforcement of these laws, according to

the Fourteenth Amendment. CP 13-15.

This is the major focus of our Petition and briefs. CP 1-35, 53,
54,56-57, 59-61, 107-109; PR 11. We argue in the Petition that
Roe is irrational: this has been demonstrated by subsequent

Supreme Court decisions which have dismantled Roe’s logic and

by the Roe Court’s statement itself that they were not in a position
to resolve the question of when life begins nor to speculate as to
the answer. CP 10, 13, 53. We apply John Quincy Adams’
statements and emotions regarding the Amistad slaves to Roe,
“One moment they are viewed as merchandise, and the next as
persons.....all have run into these absurdities. These demands
are utterly inconsistent.“ United States v.The Amistad, John Q.

Adams, argument for the Defense, page 17, HeinOnline:
http://heinonline.orqg CP 18.

“The moment you come, to the Declaration of Independence, that
every man has a right to life and liberty, an inalienable right, this
case is decided. | ask nothing more in behalf of these unfortunate
men, than this Declaration..... Slavery acknowledged an evil, and
the inveteracy of its abuse urged as an unanswerable argument
for its perpetuity: the best of actions imputed to the worst of
motives, and a bluster of mental energy to shelter a national crime
behind a barrier of national independence.” United States v. The
Amistad, argument for the Defense, John Q. Adams, pages 89
and 110-111. HeinOnline: http:/heinonline.org

34



Abraham Lincoln said essentially the same thing, that there is no
problem with slavery(abortion) if an individual is property. Ibid,

The Living Lincoln, pg. 169. CP 35. The difference

between slavery and abortion is the form a person’s Death

takes..... nothing else. They are the same.

The most eloquent and powerful argument in Amistad was made
by Roger Baldwin, who with John Quincy Adams , was an
attorney for the Amistad “slaves”. He argued that it was the
Government’s responsibility to prove that the Amistad Africans
were not freemen but were property. The burden of proof lies with

the Government:

“The Africans, when found by Lieutenant Gedney, were in a free
State, where all men are presumed to be free, and were in the
actual condition of freemen. The burden of proof, therefore, rests
on those who assert them to be slaves. 23 U.S. 10 Wheat. 66; 2
Mason 459 When they call on the Courts of the United States to
reduce to slavery men who are apparently free, they must show
some law, having force in the place where they were taken, which
makes them slaves,.....”, and,

Mr. Baldwin made this incisive statement, “The Constitution as it
now stands will be searched in vain for an expression recognizing
human beings as merchandise or legitimate subjects of
commerce”, United States v. The Amistad, Roger Baldwin,
argument for the Defense, pages 25 and 21, HeinOnline:
http://heinonline.org

“These men were found free, and they cannot now be decreed to
be slaves, but by making them slaves. By what authority will this
court undertake to do this ?” United States v. The Amistad, John
Q. Adams, argument for the Defense, Page 73-74, HeinOnline:
http://heinonline.org
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We argue as passionately as Baldwin and Adams. The
Petitioners argue that as a legal fact: Human beings and
persons exist from the moment of conception and have all
rights granted to them under the Constitution, including the
right to life. \We argue this as no court or law has taken these
rights from the people and no legal definition of human beings or
persons exists in the courts or the law. What we argue, follows
from the Constitution, the Ninth, Tenth and Fourteenth

Amendments. United States Constitution and U.S. Constitution,

Amendments IX, X and IV. CP 9, 13-15.

All children who have not yet been born are free human beings.
What law exists which makes these children non-human, which
makes them property? It is an undisputed scientific fact that every
single human being’s life, without exception, begins at conception.
CP 20-22. Which law, presently in existence, denies our being
human beings or persons until some point after conception? We
can find no such law. These children, equal to each of us, were
created from their moment of conception as human beings, just as
each of us were. We ask what Adams asked: by what authority

does the Government undertake to decree them to not be
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human? No law or court in our great country has done so. By
what authority then, do the Police have, as government officials,
to not enforce the homicide laws? This is the argument presented
in our Petition, based on the Constitution and its amendments,

especially the Ninth, Tenth and Fourteenth. CP 1-35, 15.

Our statement above, the truth of which cannot be disputed in fact
or in law, unless a jury trial is held on the question or until a court
legally defines a human being and person, means abortion is
illegal and unconstitutional. Abortion is homicide and cannot
therefore be legal. The Police and the Government cannot, in
pretense to some understood legal definitions of human beings
and persons, which do not in fact exist, refuse to enforce the

homicide laws equally and in every geographic location. CP 20.

If one looks further, as the Supreme Court has done in Amistad

Brown v. Board of Education, Cooper v. Aaron and other cases,

it becomes clear that Judge Moreno’s statement, “... .the fact of
the matter is that abortions are legal in the State of Washington.”
cannot take legal precedence over the rights of the citizens and
that abortions are illegal in the State of Washington, as they are

homicides of human beings and persons. Pg. 32 herein; RP 20.
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In the Utah Supreme Court last month, a question of fact similar to
our own, was allowed to proceed and was decided. This case
involved an in-utero wrongful death suit filed in United States
Federal District Court. Chief Justice Durham for the majority(four
of five judges),

“[P5] The United States filed a motion in limine to exclude from
trial all evidence regarding the plaintiffs’ damages for wrongful
death. In response, the plaintiffs filed a motion to certify the
following question to the Utah Supreme Court: “Does Utah Code
Ann. § 78-11-6 allow a claim to be made for the wrongful death of
an unborn

child?” Noting that the plaintiffs’ proposed question for
certification is dispositive of the motion in limine and that there is
no controlling Utah law, the federal district court granted the
plaintiffs’ motion to certify. We have jurisdiction pursuant to Utah
Code section 78-A-3-102(1).”

“[P10] In my view, a plain language reading reveals that the term
“minor child,” as used in this statute, includes an unborn child. The
statute does not itself define the term “minor child,” but in general
usage the term “child” may refer to a young person, a baby, or a
fetus. BLACK'S LAW DICTIONARY 271 (Sth ed. 2009)..... The
term “minor,” then, may refer to the period from conception to the
age of majority, thereby encompassing an unborn child.....”

“CONCLUSION

[P14] Utah Code section 78-11-6 allows an action for the wrongful
death of an unborn child, beginning at conception.” Supreme
Court of the State of Utah, 2011 UT 80, Carranza v.United States
No. 20090409, pgs. 2 and 4, filed December 20, 2011.

We are not asking for the Court to make a new law, as Judge
Moreno states, “The law is the law. | don’t make the law.” RP 20.

We are asking the Court to mandate that the Police enforce the
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Homicide Laws. We are asking for a “question of fact” to be
resolved that is not in the law, as similar questions of fact were
resolved in the Amistad and other cases, including the Utah case,
via a decision, from the Superior Court or the Appeals Court,
which is allowed under Mandamus: for a jury to define who is a

human being or person. Until such is done, we have an equal

right to state as legal fact and to ask the Appeals Court to rule in
our favor that: “human beings” and “persons” exist from
conception, as this right of individuals to legally be “human beings
and persons” from conception with all of their Constitutional and
State’s rights secured, has not been taken nor restricted from “the
people” by any law or court in the land. CP 15-17, RCW 7.16.210

Mandamus, Questions of fact, how determined (2010).

Why a Writ of Mandamus?

Judge Moreno discusses the Mandamus Law and questions our
“right to be here....you have to follow procedure.” RP 19. Based
on our efforts in filing this Petition, as discussed earlier, we argue
that an appeal to the Mandamus Law is clearly legal and
justifiable. It does exactly what the Supreme Court allows for in
the “Little Rock Nine” case,

“Every act of government may be challenged by an appeal to law,

as finally pronounced by this Court. Even this Court has the last
say only for a time. Being composed of fallible men, it may err. But
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revision of its errors must be by orderly process of law. The Court
may be asked to reconsider its decisions, and this has been done
successfully again and again throughout its history.” Cooper v.
Aaron, 358 U.S. 1 (1958) CP 61-62, 108-109.

The Supreme Court does not limit the “orderly process of law” to
“certain processes of law”. It does not specify that it has to be the
best process or the only one available. We are trying to use the
“orderly process of law” as relates to Mandamus to mandate that
the Police enforce the Homicide Laws. This involves government
officials not performing their duties. RCW 7.16.160 (2010)
Hundreds of other legal attempts have been made in cases similar
to our own, such as lawsuits, etc. that the Court alludes to. CP 19.
We disagree with the Court that we need to repeat those attempts
prior to legally filing a Petition for a Writ; legal attempts related to
Roe have taken place over the last 38 years since Roe. (See
Thomas More Society in Chicago, IL, --past and present--

www.thomasmoresociety.org, last visited on January 9, 2012.)

We understand that this is an “extraordinary writ”. PR 19. Our
case brings to light extraordinary issues that our society has not
resolved, involving the life and death of its citizens on a massive
scale, never before witnessed in human history. It is extraordinary

that there has never been a legal definition of a human being or
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person provided in our State’s or country’s legal system. This
situation has continued for 38 years since Roe v. Wade, the
Court refusing to resolve this question. CP 10-11. During

this time, 50 million children have died in the United States, over
40,000 in the Spokane community alone. The un-clarity of this

situation, the not-knowing of who a human being is began in the

courts and must be resolved in the courts. As we state in our
Opening Statement to this Appeal, this case is about who the
“people” are. Only the Courts have the power to interpret the

Constitution in this regard, i.e., who a “person” is.

U.S.Constitution. Court precedence for doing so exists in

Amistad, Dred Scott, Brown v. Board of Education, and Cooper v.

Aaron and in other State cases, such as the recent Utah decision.
We seek clarification by requesting a jury trial on this unresolved
fact which has not been determined in law. RCW 7.16.210-240

(2010)

There is no requirement that every other possible legal action
must be taken prior to filing a Writ of Mandamus. PR 19. This
would be impossible to accomplish, but rather, “The writ must be
issued in all cases where there is not a plain, speedy and

adequate remedy in the ordinary course of the law.” RCW
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7.16.170 (2010) It is clear in the history of our country since Roe,
that there is no plain and adequate remedy. The plain, speedy
and adequate remedy is to define who a human being and person

is.

The Mandamus Law is available for the people to appeal to for
specifically this type of case. It exists in order for ordinary
citizens, like ourselves, to challenge the government’s authority on
matters pertaining to the people’s rights, in this case to mandate
that the Police enforce the Homicide Laws,

“The controlling legal principles are plain. The command of the
Fourteenth Amendment is that no “State” shall deny to any person
within its jurisdiction the equal protection of the Laws. A State
acts by its legislative, its executive, or its judicial authorities.....

It can actin no [358 U.S. 1, 17] other way. The constitutional
provision, therefore, must mean that no agency of the State, or of
the officers or agents by whom its powers are exerted, shall deny
to any person within its jurisdiction the equal protection of the
laws....... This must be so, or the constitutional prohibition has no
meaning......... [John Adams] was expressing the aim of those
who, with him, framed the Declaration of Independence and
founded the Republic. ‘A government of laws and not of men was
the rejection in positive terms of rule by fiat, whether by the fiat of
governmental or private power....

No one, no matter how exalted his public office or how righteous
his private motive, can be judge in his own case. That is what
courts are for.” Cooper v. Aaron, 358 U.S. 1 (1958). CP 61-62,
108-109. RP 16.

Without a definition of who a human being and who a person is,

by a court of law, the “rule by fiat” of the Police continues. The
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Police must not judge who a human being or person is. The
“courts” must define these terms in order to enforce these laws.

The Police do not have the legal authority to do so. CP 5-6.

The City’s argument that the “the petitioners are seeking some
type of an order in the circumstance where there’s discretion” RP
5, 17. is an attempt to justify that the Police have legal authority

to decide who a person and human being is, ignore the homicide

laws in those cases only and use this “exercise” of their
“discretion” to avoid complying with the Homicide/ Manslaughter
Laws, the Mandamus Laws, the Constitution and the IX, X and IV
Amendments. They have no power or legal right to do this in any
reported homicide cases. Once a human body has been found, or
a person has been killed, the Police know what they must do—
enforce the Homicide Laws. There is no discretion involved in
enforcing the homicide laws equally and everywhere within the
City of Spokane. “The Police are exercising discretion that they

do not legally have a right to exercise.” CP 63, 108-109.

In all of our country’s history, no written law--Federal or State, no
court decision and no Presidential Order has ever given the
Police, any organization or any individual--male or female, the
legal right to decide who a human being or person is. CP 6, 9, 14-
15, 25, 27-28, 33-34, 63, 108-109.
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Prayer for Relief

Our request should be heard and granted to the fullest extent by
the Court based on our Petition, briefs, Hearing statement, this
Appeal, the State and Federal Laws cited and argued via cases,
as the Superior Court erred in:

interpreting the laws regarding standing:

(1)in not recognizing that standing as a legal issue may not be
able to be separated from the rest of the Petition’s arguments;
(2)in failing to recognize the fact that there is no law regarding

who a human being or person is; and in not granting that this

question of fact needs to be decided by a jury as per the
Mandamus Law;

. in not recognizing the importance of “public import and urgency” in
this case as it relates to thousands of alive, created children, who
because of homicide, are never born, and are systematically
being killed at buildings in Spokane, Washington.

. deciding that they do not have a basis under Washington Law
to issue the Writ requested. They do have a legal basis,
specifically under the Homicide/Manslaughter laws and under the
Ninth, Tenth and Fourteenth Amendments to the Constitution. The
Court erred in not recognizing this case as a “cognizable and

recognized claim.”
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Our Prayer for Relief is: the Order Granting Respondents’
Motion to Dismiss Petition for Writ of Mandamus be reversed and
that the Writ be issued on its merits, as there is legal basis under
Washington and/or Federal Laws; or that a jury trial be held on

the question of fact: who is a human being, who is a person? and

that once this has been decided by the jury, that our Petition be
heard on its merits to its logical, legal and rational conclusion as

per the Washington State Mandamus Law.

Legal Wisdom which influences and guides this case:

Engraved on the entrance to Gonzaga University Law School, Spokane, WA

“A certain lawyer asked Him, ‘Master, which is the Greatest Commandment of the Law?’

Jesus said to him: ‘You shall love the Lord your God with your whole heart, with your
whole soul, and with all your mind. This is the greatest and the first commandment.

The second resembles it:

You must love your neighbor as yourself.

On these two Commandments hang the whole law...’, Jesus Christ, Matthew 22: 38-40"

“All men are created equal.”

Thomas Jefferson, Declaration of Independence

“Every child comes with the message that God is not yet discouraged of man.”
Rabindranath Tagore, India Poet and Nobel Laureate
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Respectfully submitted on this_). 7 Lday of January, 2012

(hfﬁim ‘

WRENCE CRONIN RICHARD HANSON

A A
- t’/f”il.l

MICHAEL WALTERS 7 DQUGLAS TURNER
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= The sfidavit of Smgweb himself, of Oct. 7th,
e &= e at New Haven, in which the original erder to hoid
10 baal was founded, 18 the ouly one that bears di-

- =y

- . rectly upons the pont of the alleged assagh and
(From the Courser and Enmguirer.] t\;ue{y a;nd false P:uprinoumtnt by the defendants.
mal.‘ PLEAS - 1 The other wBdavits on the part of the plaigufls,
Befors Judge Inglis, (in chambers) . merely show collateral facts. such es the non-res:-
_ln this case His Houor yesterday S‘a_ de- detice of the defendants, and the manner in which
cision, sccompanying which be giwes BB the atfidavits were interpreted to the Africans.
“'at length, which is s follows : “ . An chjection was to the plantifl's affidavit,
Jose Ruis and Pedro Moates ads. Singweb, that it was not taken n due form of law; that it
{African. )}—In this case the defendants were sach should have appenred on the jurat or cenificate of
beid to baal in the sum of one thousand dollars for Judga Hueheock, Lefore whom it was taken, that
a0 sliggnd sssanit and battery upon and falsa im- Siogwed was sworn in such ¥ way, as 10 show that
prascamart of the ph : . , his stateimont was wade with the force of the high-
The osdes which the ba:l xw cxt sanction known to his conscience, amd that no
?lillﬂ!a.'ltmk‘ﬂwu. withoat hear- circamstances appearing, it i 1o be [wesumed,
ing the defeadants, and pressat application is either tpat the ff was nOt swormn i @ proper
o dscharge diem on common or bail, or masner, according to his own form, ar that his esti-
10 have the msesnt redaced. mate of morul or religious responability 18 so low,
The erguments of the connsel have, to a con- that no oath could be properly admivistered to
ulersble extent, been dirveted to questons whick it | do not consader the objection well taker.
It 18 DOt Recessary now to comsider. 'The certificate gtates that the atfidavit was taken
_ 'I'be question of beil e » preliminury one, avd it “ by the aul of James Corey, who was sworn a3
i costessary sad proper to vaid s much a3 pos- mterpreter, sl interpreted the questons put to
sible, ﬂlw w this stage d‘ the M s3d deponent (Singweb,) and his answers J;::rclo
g, of mattors connectad with the werits under cath, apd saxd depouent declared thst the
of the case, which will subsequently be sobemitted sa;d affdavit was true, and that God kuew 1t to be
10 the ovwrt snd jury. The object of demanding e before me,”
hail is, that the may bave tu effectual ss- ft thus appears that the interpreter was properly
curity for sneh ‘1:: it may striko the judge, aworn, sod that Sianceh declared thas the affidavit
be has o probable of obtuining ment was true, and that God knew 1t to be trwe. Accord-
for against the plaintff wg ‘o the common law, which is unchanged, i
if the sffidavits on the part of the plaintiff are believe, in this reapect in the Scate of Connecticui,
positive snd me 3s to the injury inflicted, the a parsop who belicves in a Sapreme Being and 2
defendanis not be &izl?d apon counter future stale of rewands and punishments, is s com-
atfidavas, mg the nght of sctica exsepl m petent witness. If the witness swears or nakes s
o ; case, where a summary mier- declarztion before God, it 13 presumed in the first
position woald be justified by its appeswsing, be- astance, that he believes in the existence and
nd all doubt, on the face of papers, that there power of the Beiag whom he invokes.  If such be
could be no recovery oo the trial. The general nos the case, the burden of proving the contrary,
rale, bowever, is, that a judge will not try the s on those who seek to exclude the testuniony ;
weunts of the canse at chambers on sifidavita. aor can & be judicizlly assumed, as has been con-
In this point of view, I cannot undertake to de- » terded, that a natrve of Africa, even of the part of
ide the gueation, whether Lhe I, O 1» i where i 1» stated the plaintuf was bom, is ignor-
, the slave of the defendant Ruix, which is a art of the enstence of a Supreme Being, or of his
matier pat ot weve in the ing affi- amazing sitnbutes.
davits. The decision of uuis point i tsvor of the Independently of the argument which might be |
defendant woald st once take awsy the whole sub- drawn from the slmost universal belief on this sub- |
::num of the b, 5 :tlﬂl. &8 'd“;i:m ject, that pervades the whole human race, we know
Te any b civil action agwinst his mas- trom the narrations of travellers that the image of |
1 pass by, therefare, without ssy further no- their Creator, however darkened by supersiution
tice, those grave and difficuit quostions, both of ancl idolairy, w not yet entirely effaced from the
taw and fact, which I presume will bersafler af- mirds 3nd hearts of the inhabitants of those re-
ford ample rooen for the mgemvity snd sloquence grons.
of counsel, witich are mvolved in the mvestigation 1t mrat be sdmitted, however, that the sffidavit
that may sxiee jn relstion to the ition of the of the piaianfls, although competent testimony to
slave trade by s'ﬂl. the shdoction from e rea! on this occasion, is very indefinite as 0 the
.\fm’. i of the i into M e s, and persons, and Meﬁd m sll ne other de-
and the which Ruez may bave scquired by tails, a cucumstance, howcver, which might have
a purchase mede, zs he siluges, openly and pub- arsen from ua baving been procured in baste, from
Lely, withont any luvld? or notice of sech wnne actusal or supposed neceasity of speedy aclion
fraudnlent cischmsiances. aspumse, therefore, tor the artest of the defendants.
upon tins interiovmory Fﬂtﬁ, that ihe plai T defendant states that she plaintiff was bom
tf does mot labor under sy logal disabil vy the Meado country m Africa; that he was sold by
as will 1ske sway hm * of sction sguimst the Bumaah, son of Shakus, King of the Fai country,
defendsnt for 3 persceal mjery, withoot refeysace 0 a Spaziard, about $1z2 moons before the makmg
10 the dispated point as to the relations of dgetex of the affidavit . that he was brought to a willage
and siave, which involves the ments of the whole one day from Havana, where he was kept five days,
= roy whenee he was taken to another village, where he
The points, then, that remain te be considered, il fve davs more—the affidavit states further
are. whethey the affidavits show that the defondants that te wis then iaken to Havana and put by force
bave imvaded the personal nghts of the plainufls ; uty Yoard of 4 vessed ; that on boanl the sessel, hs
and if that fact be ets li:.hed, V'hf_'}'f’ the amount fands were confined by drona at mght, and that he




#aed be whose means and directions he was put
ol or wiar person or persons had the coptro
ot twm whiic there. He then proceeds to state
that o was beaten on the head by the cook, m
sence ol Prn, (by which appellation 1t appears
4ar the defendant, Ruiz, was known by the Afn-
tans on soasd of the vessel) and Moutez, aod that
he was told sne moming after breakfast, that the
wonte men wouhl eat :iwm wiaen they landed.”

i sec nothung in thia sifdavit wlueh implicates
to Jetendant Montez, o the shghtest dqne,‘
atv 2s<atit OF haltery upon, or usprsonment of
i plhantifl He was merely present ar a bat-
tery o the plamusf, by snothor person, but there !
iz oo allegation of lus haviog joined 10, mivised of

~aroved 1, either before or after its commixaion.

\I smien, therelore, canmol be conmwdered a trey-
pasror, cither asctvally or by intendment of law,
i rJ rk* ¢ s a0 reazon for his detemtion.

e 2l ganion 18 stronger i the ease of Ruiz,
finq the ;mix ol Yact of s clatmmg Lo be the
vancr of Singwed  [tm not stated, 1t true, that
wect claun was made at the time of the besting,
| o fair mference 1s, that such is the
Tast®

The clar of ownersmip, then, by Raiz, and
his ey present at the irespass comnmitied on the

plaain? by the cock, without dissenting frown it,
m ade Lin a co-treapasser, and guve a nght of ac-
Lian afamst hun.

Wiherizer s stwuld be ronmidered as sufficrently
ﬁ:a'-hmcdw the face of the affldavit, that Ras
was orinaally concernied wm puttng the plaintiff on
borard *:(. vessel. and imprisoning him while there,
I very mach doabt. [ can draw no inference from
any fuazter except the affidavits themselves, and i
Sopmats 10 e very doubtful whether the forced
cnbarkaiion and the imptisonment of the plamtsdl
it not take place under the revision of othes indi-
viduals, whose sanics arc given, Montcz & Rum
heing brought i as actors euly, at the tume of 1he
trespass coinantted by the cook.

Louk:ng at ail the circv:nstances connected with
thex case, and without auy wish W prejudice its me-
£ra betors it o sabtiutied 10 the propet tnbunals, |
e cvarcely look upon it 83 one, 1 which the pro-
basini v of the plamtifl's recoveriog any considera-
bi- 3 mages at the hacds of a jary. 1 of such a
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vmnld pmhbiy be no bar to the action, yet it
~would certainly go very strougly 1o the mitigation
of damages.
It has been cooceded too, by the plaintiff's coun-
sel, on the argnment that their object wes not so
the recovery of damages as the restoration
intiff to l:herly, which they think can be
obtsined threagh the medivin of
nun then i» any othar way.
respects the question of jurisdiction, thers
no doubt that our courts have s right to
e cognizance, in their discretion, of m}cmﬁ of
_Kind, even when emm:;udf
!“m oR w a ﬂ'ﬂ‘l
orum of sagh causes is fraasitory, and f ‘m!
of the defendant where the plaintiff can
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Repe. 1 though in that icular case,
Court considerod that the camp;r‘tbw bad not
jwed & sound discretion m en the ze-
under the pecubiar circumstances were
doveloped. In this case, on the aiher hand,
not be a proper exercise of discretion to
refuse the enter of this action and to drive
the tiff, who elaims to be in no amonable
to the Spanish laws, to seek a dwbtfol remedy,
from the courts of & country within the juriehc-
tien of which, it .mh that he will ever
again voluntarily be
*“ Under all the circumstances of the case, I have
came o the conclusion in which the other judges
b: this Court concuz, lh:td the defendant Montez
discharged from custody on filing common or
pominal bail, and that the amount of bail wbwhthe
defendsot Ruia is required to give, be reduced to
two hondred and £ty dollars.”
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1 of | DOCUMENT

MIGUEL CARRANZA and AMELIA SANCHEZ, natural parents of JESUA M.V,
CARRANZA-SANCHEZ, deceased, Plaintiffs and Appellants, v. UNITED STATES and
JOHN and JANE DOES I-X, Defendants and Appellees.

No. 20090409
SUPREME COURT OF UTAH

2011 UT 80; 698 Utah Adv. Rep. 9; 2011 Utah LEXIS 176

December 20, 2011, Filed

NOTICE:

THIS OPINION IS SUBJECT TO REVISION BEFORE PUBLICATION IN THE OFFICIAL REPORTER.

PRIOR HISTORY: [**1]
On Certification from the United States District Court for the District of Utah - Central Division.
Carranza v. United States, 2009 U.S. Dist. LEXIS 41197 (D. Utah, May 14, 2009)

CASE SUMMARY:

PROCEDURAL POSTURE: The United States District Court for the District of Utah, Central Division, submitted a certified
question, asking the Supreme Court of Utah to determine whether Utah's wrongful death statute, Utah Code Ann. § 78-11-6, allows an
action for the wrongful death of an unborn child.

OVERVIEW: Plaintiff mother received prenatal care at a federally-owned community health center. During one visit, she was
instructed to go to a medical center, where it was determined that the fetus had no heartbeat; the mother gave birth to a stillborn child.
Plaintiffs, the mother and father of the stillborn child, filed suit against the United States in federal district court, alleging medical
negligence that resulted in the wrongful death of their child. Defendant United States filed a motion in limine to exclude from trial all
evidence regarding the parents' damages for wrongful death, and the parents, in response, filed 2 motion to certify a question to the
state supreme court regarding whether Utah Code Ann. § 78-11-6 allowed a claim to be made for the wrongful death of an unborn
child. Upon considering the certified question, although there was no majority opinion, four members of the state supreme court held
that the statute allows an action for the wrongful death of an unborn child because the term "minor child," as used in the statute,
included an unborn child.

OUTCOME: The court answered the certified question in the affirmative.

CORE TERMS: minor child, fetus, wrongful death statute, unborn child, unborn, cause of action, plain language, encompass, usage,
dictionary, quotation marks omitted, womb, absurd result, times, wrongful death, neglect, utero, heir, minor children, plain meaning,
statutory language, custody, spouse, birth, wrongful act, contemplate, construing, guardian, prenatal, tortious

LexisNexis(R) Headnotes

Torts > Wrongful Death & Survival Actions > Deceased Persons
[HN1] See Utah Code Ann. § 78-11-6 (Supp. 2006).

Civil Procedure > Appeals > Appellate Jurisdiction > Certified Questions
[HN2] On certification, the Supreme Court of Utah answers the legal questions presented without resolving the underlying dispute.

Governments > Legislation > Interpretation

[HN3] When interpreting statutes, a court's objective is to give effect to the legislature's intent. To discern legislative intent, the court
looks first to the statute's plain language. If the language of the statute yields a plain meaning that does not lead to an absurd result, the
analysis ends. The statutory text may not be plain when read in isolation but may become so in light of its linguistic, structural, and
statutory context.

http://www.lexisnexis.com/Inacui2api/delivery/PrintDoc.do?jobHandle=2828%3 A329797667&fr...  1/25/2012
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.Torts > Wrongful Death & Survival Actions > Deceased Persons

[HN4] Utah Code § 78-11-6 (Supp. 2006) allows an action for the wrongful death of an unborn child, beginning at conception. This
decision is limited to the statute as it existed before its amendment in 2009 and thus it does not address whether Utah Code section
78B-3-106(1) allows an action for the wrongful death of an unborn child.

COUNSEL: Kevin J. Sutterfield, Brett R. Boulton, Provo, for appellants.

Carlie Christensen, Jeffrey E. Nelson, Amy J. Oliver, Salt Lake City, for appellees.

JUDGES: CHIEF JUSTICE DURHAM authored an opinion, in which JUSTICE PARRISH joined. JUSTICE LEE authored an
opinion, in which ASSOCIATE CHIEF JUSTICE DURRANT joined. JUSTICE NEHRING filed a dissenting opinion,

OPINION BY: DURHAM; LEE
OPINION

CHIEF JUSTICE DURHAM, opinion:
INTRODUCTION

[*P1] This case presents a single issue on certification from the U.S. District Court for the District of Utah: "Does Utah's wrongful
death statute allow an action for the wrongful death of an unborn child?" At the time the claim was filed, Utah's wrongful death statute
stated in relevant part that [HN1] "a parent or guardian may maintain an action for the death or injury of a minor child when the injury

or death is caused by the wrongful act or neglect of another.” UTAH CODE ANN. § 78-11-6 (Supp. 2006).!

1 The legislature has since amended the statute to apply only to the injury, not the death, of a minor child. UTAH CODE ANN. § 78B-3-102 (Supp. 2011). At
the same time, the legislature amended Utah Code section 78B-3-106(1) [**2] to state that "when the death of a person is caused by the wrongful act or
neglect of another, his heirs . . . may maintain an action for damages against the person causing the death." This decision does not address the certified
question as applied to Utah Code section 78B-3-106(1).

[*P2] Although there is no majority opinion, four members of this court hold that the statute allows an action for the wrongful death
of an unborn child; the term "minor child,”" as used in the statute, includes an unborn child.

BACKGROUND

[*P3] Appellant Amelia Sanchez received prenatal care at the Mountainlands Community Health Center in Provo, Utah, between
December 28, 2005, and April 19, 2006. On April 19, 2006, Ms. Sanchez went to the Utah Valley Regional Medical Center, and it
was determined that the fetus had no heartbeat. On April 20, 2006, Ms. Sanchez gave birth to a stillborn male.

[*P4] Ms. Sanchez and Miguel Carranza, the stillborn child's father, filed suit against the United States in federal district court.? They
alleged medical negligence and requested damages for their pain and suffering, for the wrongful death of their child, and for expenses
related to their child's death.

2 Mountainlands Community Health [**3] Center, its employees, and its contracted physicians are Public Health Service employees under 42 U.S.C. § 233
(g). The federal district court therefore has jurisdiction under 28 U.S.C. § 1346.

[*P5] The United States filed a motion in limine to exclude from trial all evidence regarding the plaintiffs’' damages for wrongful
death. In response, the plaintiffs filed a motion to certify the following question to the Utah Supreme Court: "Does Utah Code Ann. §
78-11-6 allow a claim to be made for the wrongful death of an unborn child?" Noting that the plaintiffs' proposed question for
certification is dispositive of the motion in limine and that there is no controlling Utah law, the federal district court granted the
plaintiffs' motion to certify. We have jurisdiction pursuant to Utah Code section 78A-3-102(1).

STANDARD OF REVIEW

[*P6] [HN2] "On certification, we answer the legal questions presented without resolving the underlying dispute.” /verson v. State
Farm Mut. Ins. Co., 2011 UT 34, § 8, 256 P.3d 222 (internal quotation marks omitted).

ANALYSIS

[*P7] At the time this claim was filed, Utah's wrongful death statute stated that "a parent or guardian may maintain an action for the

http://www.lexisnexis.com/Inacui2api/delivery/PrintDoc.do?jobHandle=2828%3A329797667&fr... 1/25/2012
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.death or injury of a minor child [**4] when the injury or death is caused by the wrongful act or neglect of another.” UTAH CODE ANN.
§ 78-11-6 (Supp. 2006).3

3 See supraf 1 n.1.

[*P8] [HN3] When interpreting statutes, this court's objective "is to give effect to the legislature's intent." Harold Selman, Inc. v. Box
Elder Cnty., 2011 UT 18, 9 18, 251 P.3d 804 (internal quotation marks omitted). "To discern legislative intent, we look first to the
statute's plain language." /d. (internal quotation marks omitted). If the language of the statute yields a plain meaning that does not lead
to an absurd result, the analysis ends. LP[ Servs. v. McGee, 2009 UT 41, § 11, 215 P.3d 135. "[T]he statutory text may not be 'plain’
when read in isolation, but may become so in hght of its linguistic, structural, and statutory context.” Olsen v. Eagle Mountain City,
2011 UT 10,99, 248 P.3d 465.

[*P9] This court has not yet reached the issue of whether the statute's reference to "minor child” includes an unborn child. See State
Farm Mut. Auto. Ins. Co. v. Clyde, 920 P.2d 1183, 1187 n.4 (Utah 1996). In Clyde, the plaintiffs’ minor daughter and her unborn child
were both killed in an automobile accident. /d. at 1184. When the plaintiffs sued to recover damages [**5] for the death of their
unborn grandchild, the court held that the plaintiffs were "not entitled to maintain an action under section 78-11-6" because they did
"not qualify as the parents or guardians of [the] unborn child.” /d. at 1186. Therefore, the court had no need to "decide the more

general question of whether the death of a fetus can ever provide the basis for maintaining an action under section 78-11-6."4 /d. at
1187 n.4.

4 In Clyde, the court cited two cases that address the existence of a cause of action for the wrongful death of an unborn child. 920 P.2d at 1187 n.4. See
generally Webb v. Snow, 102 Utah 435, 132 P.2d 114, 119 (Utah 1942) (holding that "damages are not awarded for 'loss of the unborn child' itself"); Nelson v.
Peterson, 542 P.2d 1075, 1077 (Utah 1975) (citing Webb, 132 P.2d at 119) (holding that there is no cause of action for the wrongful death of a viable fetus).
However, these cases do not address Utah Code section 78-11-6 in their analyses. Therefore, the certified question presents this court with a matter of first
impression.

[*P10] In my view, a plain language reading reveals that the term "minor child,” as used in this statute, includes an unborn child. The
statute does not [**6] itself define the term "minor child,” but in general usage the term "child" may refer to a young person, a baby,

or a fetus. BLACK'S Law DiCTIONARY 271 (9th ed. 2009).> The adjective "minor" is connected to the concept of legal minority: it
modifies the term "child" to include a child who has not yet reached the age of majority. Therefore, "minor" sets an upper age limit on
the term "child” at majority, but does not set a lower limit. The term "minor,” then, may refer to the period from conception to the age

of majority, thereby encompassing an unborn child.¢

5 Statutory terms may have different meanings in different statutes. See, e.g., Marion Energy, Inc. v. KFJ Ranch P'Ship, 2011 UT 50, 99 18-20, P.3d . For
instance, Utah courts have interpreted the term "child,” as used in other statutes, to exclude an unborn child. See Alma Evans Trucking v. Roach, 714 P.2d
1147, 1148 (Utah 1986) (holding that the term "child," when defined to include a posthumous child, refers to "a child which has been born"); Alt. Options &
Servs. for Children v. Chapman, 2004 UT App 488, 1 35, 106 P.3d 744 (noting that the statute, "for better or worse, clearly contemplates applicability only to
children [**7] who have aiready been born" because it required "[t]he name, date, and place of birth of the child"(alteration in original) (internal quotation
marks omitted)).

6 Five other states have addressed whether the term "minor child” includes an unborn child in the context of a wrongful death statute with varying results.
Compare Eich v. Town of Gulf Shores, 293 Ala. 95, 300 So. 2d 354, 355 (Ala. 1974) (relying on "[l]ogic, faimess and justice" to interpret "minor child" to
include a stillborn fetus), Volk v. Baldazo, 103 Idaho 570, 651 P.2d 11, 14 (Idaho 1982) ("We hold that a lower age limitation is neither implied [by the term
'minor child'] nor necessary. An unborn viable child traditionally has legal existence and rights and is easily considered within the meaning of the term 'minor
child"."), and Moen v. Hanson, 85 Wn.2d 597, 537 P.2d 266, 267 (Wash. 1975} ("[N]o lower age limitation is implied by the term ['minor child'], because
none is necessary; an unborn viable child traditionally has legal existence, personality and rights, and is easily considered within the ‘minor child’

definition." (citation omitted)), with Stokes v. Liberty Mut. Ins. Co., 213 So. 2d 695, 700 (Fla. 1968) (looking to the legislature's use of the term [**8] “minor
child" in other statutes to hold that a stillborn fetus is not a "minor child"), and Kuhnke v. Fisher, 210 Mont. 114, 683 P.2d 916, 918-19 (Mont. 1984) (holding
that a fetus is not a "minor child" because it falls outside of the statutorily defined "period of minority").

[*P11] The United States argues that the legislature generally uses "the modifier 'unborn' when it intends to include an unborn child
in statutory provisions." The United States is correct that the term "unborn child" appears elsewhere in the Utah Code, even in the
same statute as the term "minor." See UTAH CODE ANN. § 75-7-303(6) (Supp. 2011)7 ("[A] parent may represent and bind the parent's
minor or unborn child if a conservator or guardian for the child has not been appointed.”). However, the legislature has adopted
various formulae in different statutes, and my plain language interpretation of "minor child" in this statute yields no absurd
results.® See Encon Utah, LLC v. Fluor Ames Kraemer, LLC,2009 UT 7, 973, 210 P.3d 263 ("When statutory language plausibly
presents the court with two alternative readings, we prefer the reading that avoids absurd results." (internal quotation marks omitted.)).
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" 7 Although this case involves [**9] a 2006 statute, [ cite to current versions of other statutes so long as there has been no substantive change from their 2006
versions.

8 Rather, recognizing the existence of a cause of action for the wrongful death of an unborn child is alogical result. See Stidam v. Ashmore, 109 Ohio App.
431, 167 N.E.2d 106, 108 (Ohio Ct. App. 1959) ("Suppose, for example, viable unborn twins suffered simultaneously the same prenatal injury of which one
died before and the other after birth. Shall there be a cause of action for the death of the one and not for that of the other? Surely logic requires recognition of
causes of action for the deaths of both, or for neither.").

[*P12] On the contrary, my analysis results in the recognition of a cause of action for the wrongful death of an unborn child, a
conclusion that is consistent with other provisions of the Utah Code. First, this cause of action mirrors the Utah Criminal Code's
protection for unborn children. See, e.g., UTAH CODE ANN. § 76-7-301.1(1) (2008) ("It is the finding and policy of the Legislature . . .
that unborn children have inherent and inalienable rights that are entitled to protection by the state of Utah pursuant to the provisions
of the Utah Constitution."); [**10] see also id. § 76-5-201(1)(a) (Supp. 2011) (defining the offense of criminal homicide to include
the death of "an unborn child at any stage of its development"). Second, recognizing a cause of action for the wrongful death of an
unborn child falls in line with the Utah Judicial Code's statement that "the public policy of this state [is] to encourage all persons to
respect the right to life of all other persons, . . . including . . . all unborn persons." Id. § 78B-3-109(1) (2008).

[*P13] In recognizing the existence of this cause of action, I acknowledge that a plaintiff may encounter difficulties in proving
causation for the wrongful death of an unborn child. However, "the substantive rights resulting from wrongful death must be
protected, regardless of the inherent practical difficulties.” Eich v. Town of Gulf Shores, 293 Ala. 95, 300 So. 2d 354, 358 (Ala. 1974).

CONCLUSION

[*P14] [HN4] Utah Code section 78-11-6 allows an action for the wrongful death of an unborn child,’ beginning at conception.'® This
decision is limited to the statute as it existed before its amendment in 2009 and thus it does not address whether Utah Code section
78B-3-106(1) allows an action for the wrongful death of an unborn child.

9 Thirty-six [**11] other states have recognized a cause of action for the wrongful death of an unborn child, some by statute and others by court decision.
Amber N. Dina, Comment, Wrongful Death and the Legal Status of the Previable Embryo: Why Illinois Is on the Cutting Edge of Determining a Definitive
Standard for Embryonic Legal Rights, 19 REGENT U.L. REV. 251, 255 n.41, 256 n.42 (2006).

10 Three other state courts have also recognized an action for the wrongful death of an unborn child, beginning at conception. Danos v. St. Pierre, 402 So. 2d
633, 638 (La. 1981); Connor v. Monkem Co., 898 S.W .2d 89, 92 (Mo. 1995); Farley v. Sartin, 195 W. Va. 671, 466 S.E.2d 522, 523 n.3, 534 (W. Va. 1995).

JUSTICE LEE, opinion:

[*P15] The question whether a fetus is a "minor child" under our wrongful death statute is a difficult one. It cannot properly be
resolved by simple resort to dictionary definitions of the statutory text, as accepted definitions of "minor child" include both a narrow
notion of a child postpartum and also a broader notion that encompasses a child in utero.

[*P16] Thus, Chief Justice Durham's opinion notes that some definitions of "child" encompass a "baby" or "fetus," supra § 10! and

that "minor" often refers to an individual [**12] under the age of a legally recognized minority (without any age floor), supra § 10.2
At the same time, the dissent cites an alternative notion of "child" as referring to a "'child which has been born." Infra § 30.

| See BLACK'S LAW DICTIONARY 271 (9th ed. 2009} (defining "child" as "1. A person under the age of majority. . . . 5. A baby or fetus").

2 See id. at 1086 (defining "minor" as a "person who has not reached full legal age; a child or juvenile"). The Utah Legislature created a similarly top-
bounded definition of minority, providing that "[t]he period of minority extends in males and females to the age of eighteen years.” UTAH CODE ANN. § 15-2-
1 (2009).

[*P17] Each side seeks to validate its construction as rooted in the statute's "plain language.” Supra § 10; infra 1 29. 1 fail to find a
plain answer in the statutory text, however. | view the bare words of the statute to be susceptible to either a broad construction that
includes unborn children or a narrow one that excludes them.

[*P18] Where both parties' interpretations fall within the range of meanings identified in dictionaries, it is unhelpful for the court to
rest on the unelaborated assertion that our chosen construction is dictated [**13] by the "plain language." Too often, a court's
conclusion that statutory language is "plain" is a substitute for careful analysis. At best, such unexplained conclusions are based on a
judge's gestalt sense of the best meaning of the words in question. At worst, the bare insistence that statutory language is "plain" is
cover (perhaps subconscious) for judicial policymaking.

[*P19] Any appearance of the latter is unacceptable. And the former is insufficient, as it gives no guidance to the drafters or targets of
legislation as to how this court will interpret statutory language (beyond the unhelpful assurance that we will do what seems best and
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.label it "plain language"). In my view, then, we need to identify the linguistic and statutory cues that persuade us that one
interpretation or the other is appropriate.

[*P20] Our commitment to the "plain language" of statutes is "simple to articulate in the abstract, but often difficult to apply in
contested cases where both sides offer conceivable constructions of the language in question.”" Olsen v. Eagle Mountain City, 2011 UT
10,9 9, 248 P.3d 465. "In such cases, the statutory text may not be ‘plain' when read in isolation, but may become so in light of [**14]
its linguistic, structural, and statutory context." /d. "[W]e do not interpret the 'plain meaning' of . . . statutory term[s] in isolation. Our
task, instead, is to determine the meaning of the text given the relevant context of the statute (including, particularly, the structure and
language of the statutory scheme)." /d.  12.

[*P21] For me, it is the context of the wrongful death statute that resolves the interpretive question presented in this case.
Specifically, the basis for interpreting "minor child" to include children in utero is found in the nature and scope of the right of action
recognized in the wrongful death statute. A reasonably informed reader would understand that the statute's cause of action
encompasses claims for "death or injury" to a "minor child." UtaH CODE ANN. § 78-11-6 (2006) (emphasis added). In the case of fetal
injury, there is no doubt that a cause of action would accrue at the time of a battery or other tortious harm to the fetus. The universal

rule, in fact, is that prenatal injuries are actionable when a child survives the tortious act.> And given that minor children have tort
claims when they survive a tortious act in utero, it would be absurd to read the [**15] statute to foreclose such claim when the fetus is
so battered that he dies in the womb. If a "minor child" includes a fetus who suffers tortious injury, surely that same term encompasses
the same kind of being that suffers an even more horrific tortious act.

3 See Wolfe v. Isbell, 291 Ala. 327, 280 So. 2d 758, 761 (Ala. 1973), superseded by statute as recognized in Mack v. Carmack, So.3d ,2011 Ala. LEXIS
141 (Ala. 2011); Scott v. McPheeters, 33 Cal. App. 2d 629, 92 P.2d 678, 679 (Cal. Ct. App. 1939), superseded by statute as recognized by Wilson v. Kaiser
Found. Hosp., 92 P.2d 678 (Cal. App. 1983); Simon v. Mullin, 34 Conn. Supp. 139, 380 A.2d 1353, 1357 (Conn. Super. Ct. 1977); Greater S.E. Cmty. Hosp.
v. Williams, 482 A.2d 394, 396 (D.C. 1984); Day v. Nationwide Mut. Ins. Co., 328 So. 2d 560, 562 (Fla. Dist. Ct. App. 1976); McAuley v. Wills, 251 Ga. 3,
303 S.E.2d 258, 260 (Ga. 1983); Rapp v. Hiemenz, 107 1. App. 2d 382, 246 N.E.2d 77, 79 (Ill. App. Ct. 1969); Grp. Health Ass'n v. Blumenthal, 295 Md.
104, 453 A.2d 1198, 1207 (Md. 1983); Thibert v. Milka, 419 Mass. 693, 646 N.E.2d 1025, 1026 (Mass. 1995); Burchett v. RX Optical, 232 Mich. App. 174,
591 N.W.2d 652, 655 (Mich. Ct. App. 1998); Bennett v. Hymers, 101 N.H. 483, 147 A 2d 108, 109 (N.H. 1958); Smith v. Brennan, 31 N.J. 353, 157 A.2d
497, 504 (N.J. 1960); Endresz v. Friedberg, 24 N.Y.2d 478, 248 N.E.2d 901, 905, 301 N.Y.S.2d 65 (N.Y. 1969); [**16] Woods v. Lancet, 303 N.Y. 349, 102
N.E.2d 691, 695 (N.Y. 1951); Stetson v. Easterling, 274 N.C. 152, 161 S.E.2d 531, 533 (N.C. 1968);, Hopkins v. McBane, 359 N.W.2d 862, 864 (N.D. 1984);
Williams v. Marion Rapid Transit, Inc., 152 Ohio St. 114, 87 N.E.2d 334, 337 (Ohio 1949); Pino v. United States, 2008 OK 26, 9 17, 183 P.3d 1001; Carroll
v. Skloff, 415 Pa. 47,202 A.2d 9, 11 (Pa. 1964), overruled on other grounds by Amadio v. Levin, 509 Pa. 199, 501 A.2d 1085 (Pa. 1985); Sylvia v. Gobeille,
101 R.I. 76,220 A.2d 222, 224 (R.L. 1966), Hall v. Murphy, 236 S.C. 257, 113 S.E.2d 790, 793 (S.C. 1960); Delgado v. Yandell, 471 S.W.2d 569, 570 (Tex.
1971); Seattle-First Nat'l Bank v. Rankin, 59 Wn.2d 288, 367 P.2d 835, 838 (Wash. 1962}, see also RESTATEMENT (SECOND) OF TORTS § 869(1) (1965)
("One who tortiously causes harm to an unborn child is subject to liability to the child for the harm if the child is born alive.").

[*P22] A contrary view would yield perverse incentives that the wrongful death statute cannot reasonably be read to countenance.* If
"minor child" did not extend to a fetus, tortfeasors would be better off killing a fetus in the womb (in which case they would escape
liability) than to merely injure it (in which case they would be liable for the injuries or post-birth death of a fetus if it [**17] happens
to be born alive, however fleeting its sojourn outside the womb). "It would be bizarre, indeed, to hold that the greater the harm
inflicted the better the opportunity for exoneration of the defendant.” Eich v. Town of Gulf Shores, 293 Ala. 95, 300 So. 2d 354, 355
(Ala. 1974). The legislature could not have intended such bizarre results under the wrongful death statute.’ I would read the statute to
avoid such absurdities and would resolve the ambiguity in the meaning of "minor child" to preserve a workable legal regime in which
unborn children have claims for both personal injury and wrongful death.

4 Encon Utah, LLC v. Fluor Ames Kraemer, LLC, 2009 UT 7,9 73, 210 P.3d 263 ("When statutory language plausibly presents the court with two alternative
readings, we prefer the reading that avoids absurd results."(internal quotation marks omitted)); see also State v. Redd, 1999 UT 108, 9 12, 992 P.2d 986
("Where we are faced with two alternative readings, and we have no reliable sources that clearly fix the legislative purpose, we look to the consequences of
those readings to determine the meaning to be given the statute. . . . In other words, we interpret a statute to avoid absurd consequences."), [**18] Clover v.
Snowbird Ski Resort, 808 P.2d 1037, 1045 n.39 (Utah 1991) ("When dealing with unclear statutes, this court renders interpretations that will avoid absurd
consequences.” (internal quotation marks omitted)).

5 The dissent hypothesizes "absurdities" in two other statutes that supposedly ensue from a construction that recognizes a wrongful death claim for unborn
children, infra 1Y 40-45, but the scenarios it imagines are hardly a necessary result of today's decision. Identical terms may be used in different statutes in
different ways, and it is our role to construe each statute on its own terms, not to preserve consistency across the various volumes of the state code. The
dissent's examples thus tell us nothing of any particular value to the resolution of this case.

First, the notion of a husband acquiring a statutory right to seize a fetus and "adjacent anatomical structures” of his wife upon her abandonment, infra § 43
(citing UTaH CODE ANN. § 30-2-10), assumes a false equivalence between the abandonment statute and this one. In the context of the cited abandonment
provision, "custody of minor children" would naturally be understood to encompass only children living in the household [**19] outside the womb, as
"custody" is never granted in the dissent's absurd sense of removing a fetus and a womb from a mother and awarding it to a father.

Second, the dissent's hypothetical under the Public Safety Retirement Act is interesting, infra § 44, but hardly telling with respect to the issue presented in this
case. [ do not know whether a fetus conceived at the time of a covered employee's death would be treated as a statutory beneficiary if the employee had no
spouse at the time of death. On first blush that strikes me as plausible. But in any event the answer to that hypothetical tells us nothing about the construction
of "minor child" in the wrongful death statute.
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[*P23] The dissent's contrary conclusion rests principally on the assertion that this construction of "child" is "peculiar" and that the
more "commonly understood" notion of the term "contemplates a child born and capable of separate existence.” /nfra 19 34, 36. 1 do
not doubt that the phrase "minor child" is ordinarily used to refer to children postpartum and not in utero. But the question here is not
which usage is ordinary or more common, for it is clear from the legal context of the statute that the legislature was [**20] not using
"minor child” in its ordinary sense but in a sense that accounts for the undisputed right of a parent to sue for injury to a fetus who

survives a tortfeasor's wrongful acts.

6 See Marion Energy, Inc. v. KFJ Ranch P'ship 2011 UT 50,9 14, P.3d ("[W]hen interpreting a statute, we assume, absent a contrary indication, that the
legislature used each term advisedly according to its ordinary and usually accepted meaning." (emphasis added) (internal quotation marks omitted)), O'Dea v.
Olea, 2009 UT 46, 9 32, 217 P.3d 704 (noting that ordinary usage is inferred "in the absence of evidence of a contrary intent").

[*P24] For that reason, the relevant question is not whether "minor child" is ordinarily used to encompass children in utero, but
whether those words conceivably could be used in that way. I think the answer to that question is clearly yes. First, the term "child" is
used extensively in the popular press to refer to the unborn,” including in publications (like the New York Times) that could hardly be
thought to be tainted by a so-called "anti-abortion political rhetoric,” infra § 32. And if the unborm count as children, they can hardly
be disqualified by the addition of the [**21] adjective "minor." The dissent makes no effort to counter the standard meaning of
"minor" cited by the majority, which encompasses anyone under the age of eighteen.

7 See, e.g., Ruth Palaver, Unnatural Selection: The Two-Minus-One Pregnancy, N.Y. TIMES MAG., Aug. 10, 2011, at MM22 (characterizing a fourteen-
week-old fetus created "in a test tube" as a "child"); Lisa Balkan, The Science of Boys and Girls, MOTHERLODE (July 27, 2011, 12:15 p.m.),
http://parenting.blogs.nytimes.com/2011/07/27/the-science-of-boys-and-girls/ ("So, fetuses of different sexes might just be sending different signals from the
inside to the outside. But what about the other direction? Are there external influences that determine the sex of a child in the first place?"); James C.
McKinley, Jr., Strict Abortion Measures Enacted in Oklahoma, N.Y. TIMES, Apr. 28, 2010, at A14 ("A second measure . . . prevents women who have had a
disabled baby from suing a doctor for withholding information about birth defects while the child was in the womb."); Amy Harmon, Burden of Knowledge:
Tracking Prenatal Health; In New Tests for Fatal Defects, Agonizing Choices for Parents, NYTIMES.COM, June 20, 2004,
http://www.nytimes.com/2004/06/20/us/burden-knowledge-tracking-prenatal-health-new-tests-for-fetal-defects-agonizing. htmi?ref=amyharmon [**22]
(explaining that the results of a woman's fetal health screening showed that "the child had a high chance of having Down syndrome").

|*P25] Case law confirms this understanding of the role of the term "minor." This term simply clarifies that a parent's right to sue for
death or injury of a child is cut off when the child reaches the age of majority.® After the age of majority, the cause of action belongs
to the child himself or to his spouse or heir, not to his parent.’

8 See, e.g., Burt v. Ross, 43 Wn. App. 129, 715 P.2d 538, 539 (Wash. Ct. App. 1986) (holding that parents had no wrongful death action for twenty-year-old
child because she was over eighteen and therefore "not a minor child for the purposes of the wrongful death statute"), Hanley v. Liberty Mut. Ins. Co., 323 So.
2d 301, 302-04 (Fla. Dist. Ct. App. 1975) (concluding that a parent's wrongful death action is cut off when her child reaches eighteen years).

9 See UTAH CODE ANN. § 78-11-7 (2006) ("[W]hen the death of a person not a minor is caused by the wrongful act or neglect of another, his heirs, or his
personal representatives for the benefit of his heirs, may maintain an action for damages against the person causing the death . . . .");, Switzer v. Reynolds, 606
P.2d 244, 247 (Utah 1980) {**23] ("In Utah, . . . the wrongful death . . . cause of action . . . runs directly to the heirs . . . ."); Parmley v. Pleasant Valley Coal
Co., 64 Utah 125,228 P. 557, 558 (Utah 1924) (""When the death of a person not a minor is caused by the wrongful act or neglect of another, his heirs, or his
personal representatives for the benefit of his heirs, may maintain an action for damages against the person causing the death, or, if such person be employed
by another person who is responsible for his conduct, then also against such other person.” (quoting UTAH Comp. Laws § 6505 (1917))).

|*P26] Thus, if an unbom person can be called a "child," he can also be called a "minor child."” The adjective "minor" changes
nothing, except to add an upper-bound after which a parent has no right to sue. And since that construction is possible, I find it
unavoidable, as a contrary conclusion attributes to the legislature a bizarre regime in which tortfeasors can avoid liability by killing
and not just injuring their victims and surviving fetuses have claims that are foreclosed for their less fortunate counterparts. I would
ground our construction of the statute on that basis and not on the notion that the statutory language [**24] is "plain."

DISSENT BY: NEHRING
DISSENT
JUSTICE NEHRING, dissenting:

[*P27] | respectfully dissent. The majority's conclusion that an unborn fetus is a "minor child" as used in Utah Code section 78-11-6'
is wrong because (1) the plain meaning of "minor child" does not include a fetus, (2) a wrongful death cause of action may only be
recognized through clear legislative direction, and (3) a construction of "minor child" that encompasses an unborn fetus creates absurd
results under our laws.
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1 UTAH CODE ANN. § 78-11-6 (Supp. 2006). As noted above, this statute has been renumbered and substantively altered since the relevant events. See supra
f1n.1.

I. THE PLAIN MEANING OF "MINOR CHILD" DOES NOT INCLUDE AN UNBORN FETUS

[*P28] At the time of the relevant events, Utah Code section 78-11-6 provided that "a parent or guardian may maintain an action for
the death or injury of a minor child when the injury or death is caused by the wrongful act or neglect of another."? The majority
concludes that the meaning of "minor child" in section 78-11-6 creates a cause of action for the wrongful death of a fetus.? I disagree.

2 UTAH CODE ANN. § 78-11-6 (emphasis added).
3 See supra 2.

[*P29] Plain language analysis has two essential characteristics: [**25] (1) the definition of the term at issue must be accessibie to

the average English speaker* and (2) the "plain” definition must actually be used by English speakers.> The majority's definition fails
on both counts. First, its definition is within the easy reach only of persons with an interest in wrongful death jurisprudence. More
critically, the majority's definition of "minor child" is never used by English speakers in day-to-day conversation,

4 Salt Lake City v. Ohms, 881 P.2d 844, 850 n.14 (Utah 1994) ("The rule which should be applied is that laws, and especially foundational laws . . . , should
be interpreted and applied according to the plain import of their language as it would be understood by persons of ordinary intelligence and
experience.” (internal quotation marks omitted)).

5 O'Deav. Olea, 2009 UT 46, 32, 217 P.3d 704 ("When discerning the plain meaning of the statute, terms that are used in common, daily, nontechnical
speech, should, in the absence of evidence of a contrary intent, be given the meaning which they have for laymen in such daily usage." (internal quotation
marks omitted)).

[*P30] I challenge the assertion in Chief Justice Durham's opinion that "minor child" "in [**26] general usage . . . may referto...a
fetus."® We previously recognized that the scope of the term "child" mandates an independent existence from a mother in Alma Evans
Trucking v. Roach.” In that case, we held that a fetus was not yet a child for purposes of death benefits, and stated:

We believe that the legislature used the word "child" in its ordinary and usual sense, viz., a child which has been born. . . . Until the child is born, it
is usually referred to as a child in utero or a fetus. While the legislature ha[s] the power to award benefits to a child in utero, it clearly did not do so.

It limited its award to children . . . . The unborn child in the instant case was [not] . . . a "child" until she was born.®

6 See supra ¥ 10.
7 714 P.2d 1147 (Utah 1986).

8 /d. at 1148 (emphasis added).

[*P31] I concede that the definition of a word used in one context may be simply wrong when used in other contexts. Thus, as an
academic matter, the definition of "child" used in A/lma Evans Trucking might, in fact, include a fetus in another context. But in A/ma
Evans Trucking, we determined that, absent specific evidence to the contrary, the definition of "child" in any context means a person
who has [**27] been born. This is the "ordinary and usual” definition. To conciude that "child" means "fetus" is to adopt a definition
that is both out of the realm of the ordinary and the usual.

[*P32] Contrary to Chief Justice Durham's assertion regarding the general usage of the term, I believe that our State's populace would

find the reference to a fetus as a "minor child" quite bizarre. In fact, the usage of "minor child" to refer to a fetus is far from being
general. It is unique. It is usage specific to anti-abortion political rhetoric--an issue with which we are not concerned here.
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[*P33] Chief Justice Durham's opinion fails to observe that "our plain language analysis is not so limited that we only inquire into
individual words . . . in isolation."® Instead, the opinion parses the word "minor" from "child" and proceeds to analyze each word
independently.'® The majority concludes that the only purpose of the word "minor" when used in combination with "child" is to fix an
upper age limit beyond which one is no longer a "minor child."!! Paradoxically, the majority declares that the word "child" has no
lower age-limit.'? Thus, reasons the majority, when the two words are combined, "minor child" is merely a [**28] temporal definition
that means "beginning at conception” and enduring until the statutory age of majority.!?

9 Anderson v. Bell, 2010 UT 47,99, 234 P.3d 1147.
10 See supra 99 10, 24-26.

11 See supra {1 10, 24-26.

12 See supra 1 10, 24-26.

13 Supra q 14.

[¥*P34] | am troubled by Chief Justice Durham's reliance on, what is in my view, a peculiar dictionary definition of "child" that
extends childhood to a pre-viable fetus. Recently there has been much discussion about how we, as a court, go about the important
work of ascertaining whether a word or phrase is "plain" and, if it is, how we come to know what it means. While dictionary
definitions may be a useful starting point in plain language analysis, they are not determinative, and their use should not be
indiscriminate.

[*P35] The need for caution against overreliance on dictionaries found support in the June 13, 2011 edition of the New York Times.
In an article by Adam Liptak titled Justices Turning More Frequently to Dictionaries, and Not Just For Big Words, the Times
recounts the growing appearance of dictionary definitions in United States Supreme Court opinions.'* Ironically, Mr. Liptak cites a
1988 survey of the lexicographic staffs of five publishers [**29] who concluded that the press is "the single most powerful influence
in constituting the record of the English lexicon.” While it would not be appropriate to place great reliance on the New York Times'
usage of "minor child” or "minor children,” given the press's influence on dictionary definitions, it merits noting that since 1851, the
term "minor child" has appeared in the pages of the Times 2,886 times without ever referring to a fetus.

14 Adam Liptak, Justices Turning More Frequently to Dictionaries, and Not Just For Big Words, N.Y. TIMES, June 14, 2011, at All.

[*P36] When "minor child" is properly read as a "harmonious whole,"'® it becomes clear that the term comprehends something more
than a time period. Instead, "minor child" must necessarily include a child--an independent being capable of life outside of its mother's
womb. Only after establishing this independent existence may a child's minority begin. Until that point, a fetus's fate is unquestionably
tied to that of its mother, and, so too, its recognition as a separate being. I believe that "minor child" is a commonly understood term
that contemplates a child born and capable of a separate existence, and I see no reason to depart [**30] from that general usage here.

15 Anderson, 2010 UT 47, 19, 234 P.3d 1147 (quoting Sill v. Hart, 2007 UT 45, 7, 162 P.3d 1099).

II. A WRONGFUL DEATH CAUSE OF ACTION SHOULD BE EXTENDED TO AN UNBORN FETUS ONLY UPON
CLEAR LEGISLATIVE DIRECTION

[*P37] Because I conclude that "minor child" is not synonymous with fetus, I find it improper for the majority to stretch the meaning
of this term to create a cause of action for the wrongful death of a fetus. The State has a legitimate interest in protecting the "life of [a]
fetus that may become a child."!® Yet, there is a distinction between fetus and child, and while the former may develop into the latter,
neither encompasses the other. Despite this distinction and without any discussion of viability, the majority's interpretation of "minor
child" expands childhood to encompass embryos that are incapable of an independent existence and life. However, this policy
determination should be left to the legislature to explicitly so provide.'” Our expansion of the term "minor child"” to encompass such an
interest is unwise and unwarranted.

http://www.lexisnexis.com/Inacui2api/delivery/PrintDoc.do?jobHandle=2828%3A329797667&fr... 1/25/2012



Page 9 of 10

16 See Planned Parenthood v. Casey, 505 U.S. 833, 846, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992).

17 Only six states extend liability for the wrongful death of a pre-viable fetus. [**31] They include Georgia, Illinois, Louisiana, Missouri, South Dakota, and
West Virginia. With the exception of West Virginia, each state has done so pursuant to express legislative direction. Compare Farley v. Sartin, 195 W. Va.
671,466 S.E.2d 522, 534 (W. Va. 1995) (construing statute that permits recovery for the wrongful death of a "person” to include the wrongful death of a
nonviable unborn fetus), with 740 ILL. COMP. STAT. 180/2.2 (2010) ("The state of gestation or development of a human being . . . at death, shall not foreclose
maintenance of any cause of action . . . arising from the death of a human being caused by wrongful act, neglect or default."), and S.D. CODIFIED LAWS § 21-
5-1 (2010) (allowing a cause of action "[w]henever the death or injury of a person, including an unborn child, shall be caused by a wrongful act"), and Porter
v. Lassiter,91 Ga. App. 712, 87 S.E.2d 100, 102 (Ga. Ct. App. 1955) (allowing parent to recover for the "homicide of a child" when "child" is statutorily
defined as a fetus that is "'quick' or capable of moving in its mother's womb"), and Danos v. St. Pierre, 402 So. 2d 633, 638 (La. 1981) (allowing cause of
action for wrongful death of fetus supported by legislative instruction [**32] that "a human being exists from the moment of fertilization and implantation"),
and Connor v. Monkem Co., 898 S.W. 2d 89, 91 n.6 (Mo. 1995) (construing wrongful death of a "person" to include that of a fetus where the state
constitution provided that "laws . . . shall be interpreted and construed to acknowledge on behalf of the unborn child at every stage of development, all the
rights, privileges, and immunities available to other persons").

[*P38] Our legislature has proven to be very adept and conscientious in making its intentions clear when its goal is to expand and
protect the interests of fetuses. When that is the objective, our legislature unambiguously refers to "unborn" and not to "minor"
children. Given this explicit difference and advised choice of words, it is by no means evident to me how reliance on Utah's Criminal
Code, and in particuiar its commitment to protect the "unbom," helps answer the question of whether "minor child" includes a fetus in
the context of Utah's wrongful death statutes.'® While a cause of action for the wrongful death of an unborn child may "fall] in line"
with other policies explicitly provided for by the legislature,' this supposition does nothing [**33] to inform our interpretation of the
unequivocally distinct language contained in our wrongful death statute.

18 See supra § 12.
19 See supra 9 12.

[*P39] I am reluctant to make this point. I recognize that on occasion our legislature unintentionally creates ambiguities in statutes by
not clearly stating its intentions in statutory text. But it is dangerous for us to interpret a statute in a way that assumes that had the
legislature drafted the statute correctly, it would have manifested our intention at the expense of another. We do not interpret statutes
by assuming which rights the legislature should want to protect. The more principled and prudent approach would be to interpret
"minor child" in a manner that does not create new causes of action and to thereby alert the legislature to the interpretive dilemma and
invite a legislative response. However, until the legislature acts to provide a different direction, we are bound by the language
contained within the statute, which indicates that a wrongful death action may be maintained on behalf of a "minor" but not an unbomn
child.

I1I. CONSTRUING "MINOR CHILD" TO INCLUDE A FETUS LEADS TO ABSURD RESULTS

[*P40] I find no principled way to interpret "minor [**34] child" to include a fetus, and doing so affects not only the statute at issue,
but also a vast swath of other Utah laws. Attempting to avoid the implications of construing "minor child" as including a fetus, the

majority asserts--that such an interpretation yields no absurd result.?® It claims that such an approach is justified because "the

legislature has adopted different formulae [for defining 'minor child'] in different statutes."?' I disagree. The majority cites no evidence
that the legislature intended such an unreasonably expansive definition of "minor child" in our wrongful death statute as opposed to
the term's supposedly more limited use in other contexts. Moreover, even the legislature's ability to vary the meaning of a word is
bound by the rational limits of the English language. Otherwise, the law as expressed by language would be rendered meaningless,
and our interpretive tool of plain language analysis would be useless.

20 See supra 11, 26
21 See supra | 11,22 n.6.
[*P41] The purpose of our plain language analysis is to give effect to legislative intent as expressed by language according to its
common and ordinary usage.?? When a term is ascribed its plain, common, and ordinary |[**35] meaning, there is a presumption that

the term is similarly understood in other contexts. Yet when the majority's interpretation of "minor child" is imported to other statutes
utilizing the same term, the absurdities abound.

22 Anderson v. Bell, 2010 UT 47,99, 234 P.3d 1147.

[*P42] For example, Utah's law governing property and homestead rights of married individuals states:

http://www .lexisnexis.com/Inacui2api/delivery/PrintDoc.do?jobHandle=2828%3A329797667&fr...  1/25/2012
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Neither the husband nor wife can remove the other or their children from the homestead without the consent of the other, . . . and if a husband or
wife abandons his or her spouse, that spouse is entitled to the custody of the minor children, unless a court of competent jurisdiction shall otherwise

direct.23

23 UTAH CODE ANN. § 30-2-10 (2007) (emphasis added).

[*P43] Under the majority's interpretation of "minor child," woe to the pregnant woman who abandons her husband and thereby must
surrender her fetus and, presumably, adjacent anatomical structures to the custody of her husband. Given that a fetus does not have a
separate existence outside the womb until birth, custody of the "minor child" could not be secured without granting a father custody of
the womb in which it resides.

[*P44] A similarly absurd result would occur under the Public [**36] Safety Retirement Act. Section 49-14-503(1) states that "[i]f
an inactive member who has less than 20 years of public safety service credit dies . . . if there is no spouse at the time of death, the

member's minor children shall receive a refund of the member's member contributions or $500, whichever is greater."2*

24 Id. § 49-14-503(1) (Supp. 2011) (emphasis added).

[*P45] An absurd interpretation of this statute arises in the hypothetical circumstance where an active member dies after
impregnating a woman not his spouse. If "minor child" is construed to include a fetus, a decedent's fetus carried by a woman not
married to the decedent would be entitled to a refund of the decedent's contributions to the retirement fund. This would be the case
whether or not the fetus was actually born and could potentially create an estate subject to probate for a fetus that does not survive
full-term, but dies sometime between conception and birth. The idea that an unborn fetus can own property or may have an estate
subject to probate even though the fetus was never born is unprecedented in our case law.

[*P46] [ do not cite these examples for the purpose of commenting on the underlying policy, nor "to preserve [**37] consistency
across various volumes of state code."> Rather, I cite these curious scenarios as a means of demonstrating that Utah law has, to this
point, never considered the usual meaning of "minor child” to include a human embryo from the time of conception. In contrast,
assigning "minor child" its ordinary and common meaning of a child born alive works no absurdity.

25 See supra {22 n.6.

[*P47] Justice Lee's opinion asserts that the statute provides perverse incentives and functions absurdly if it disallows a parent to

recover for the death of a fetus but allows recovery for prenatal injuries to a child born alive.2> While this may or may not be true,
policy as expressed in legislative language and the weighing of the incentives it creates is not this court's prerogative. We are tasked
with construing statutes as written, according to the ordinary and common meaning of the language used. If the legislature intends to
protect the rights of a fetus, it certainly has the linguistic skills to do so. However, interpreting "minor child" to achieve that goal
strains the rational limits of the English language.

26 See supra § 22.

CONCLUSION

[*P48] Because the plain meaning of "minor child" contemplates only [**38] a child that has been born, I would not extend a claim
for wrongful death to a fetus. If the legislature chooses to provide such a cause of action, it has the power to do so. But it has not done
so here. The legislature did not contemplate "minor child" to include a fetus as evidenced by the term's use throughout our laws and
the absurd results that such an interpretation would create. It is not this court's role to expand the law's reach as means of rectifying
what may be deemed perverse incentives or bad policy.

http://www.lexisnexis.com/lnacui2api/delivery/PrintDoc.do?jobHandle=2828%3A329797667&fr... 1/25/2012
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THE BRITISH

EMANCIPATOR.

stzuction shall have rafged them in ths scale of dutelligance
and civilization, they will know low to make n wiser uso
of theis money. In one of the better trined districts of
the parish no such Imbits prevall, noc bas a gun heon socn
upon tho shoulder of a negro for manths together.

We find the following astounding announce-
ment in the Barbados Liberal .~ Shaving of
heads is again a part of our prison discipline, aml
practised, as before, upon every class of prison.
ers!” This is n particle return to the illegal and
gratuitous atrocities of the old slave.system, and
calls for the immediate reprehension of the Colonial
Secretary.

Onr friends will peruse with interest the ac-
count we have elsewvhere given, from an American
paper, of the sentiments cherished and expressed
towards the late governor of Jamaica in the Uni-
ted States, By the last trip of the Great Wes.
tern Sir L1ioNeL SntrH arrived in this country,
and he will seon learn how eminently his firm
and liberal administration has endeared him toall
the friends of freedom and humanity in Grenat
Britain. A deputation from the British and Fo.
reign Antislavery Society wait upon him by ap-
pointment this day.

We commend to the best attention of our
readers Mr. ScosLE’s pamphlet on the recog-
nition of Texas, which has issued from the press
since our last, and is advertised in our colummns of
this day. With a frankmess and promptness
which have long been characteristic of him in the
cause of suffering humanity, this distinguished
philanthropist addresses himself to an exposure
of the artful fallacies and reckless falsehoods, by
which the agents and envoys of a province in
rebellion have been endeavouring to act upon the
public mind, and on the British government ; and
he has shown himself both well furnished for his
work, and well skilled in it. The letters of
which the pampblet consists having already ap-
peared in the Emancipalor, we refrain from
quetation ; we hope that in their present form
they will be more widely diffused, and more
powerfully influential, We give below, how.-
ever, the address to the Abolitionists of Great
Britain by which the letters are introduced.

TO TNE ABOLITIONISTS OF GREAT BRITAIN.

Whn avtanaian af Alacave and sha aloin smnda i bawdd .

England, that will provant its anncxetion to the United
Ytatos, ,

But supposing that the recognition of Texas wers fol-
lowed Ly sn increnso of commesce, by a treaty for the
abolition Jf tho slavo-tende, and by stipulations that it
should not bo aanexod to tha United States, aro there no
considerations which wonld outweigh these ndvantuges?
Grest Britnin occupies n distinguisbed position in tho
family of nations; and her moral power is not less felt,
than hor political power is dreaded. 1Ilas she not seta
noblo oxample to the nations of the earth in tho abolition
of the slave-trade, and in the cmnncipation of her enslaved
populstion in the colonics, nud in the protection she has
determined to afford to the Aborigines within their vast
dominions?  Her people are distinguishoed for their gevo-
rous philantbrophy nnd religions prinoiples, nand ore not
content that the interests of humanity, and the cause of
universal freedom, aball be sacrificed to a treaty of com-
merce with the enemies of botb; and any governmeut in
the country that would outrage the moral feelings of the
people, by recognising a state which had in theso duys
established the system of slavery, and provided for its per-
petantion, which bad unblushingly opened its markets for
the glave-trade—which hud doomed to destruction or ex-
pntrintion the Indians within its borders—and which bed
shown itself alike destitute of every human sympathy and
principle of bonour—must expect 10 hear the indiguant re-
buke of ap insulted people. Aud further, ahou]d it so far
forget the lofty position 10 whicb it has been rnised, us to
form an allizuce with the liberty-destroying und slave-
holding Texians, and thus comprowise the moral dignity
and christion sestiments of the nation; it will then become
you, the abolitionists of the lund, to enter your solemn
protest against the act, aud to withdraw your confidenco
frqm such a government.  hut we would look for better
tbings from those who now sway the destiniea of this
mighty empire. .

It is worthy of 1emark, that the Missouri compromiss,
as it is termed, defined the exnct limits beyond which
slavery should not extend in the United Stutes, DMason
and Dixon’s line fixed its northern boundary, and the
Mexican empire its western limits. It thus became
hemmed in by the free states of the grent federal republic,
by Mexico, and by the sen, and althaugh it occupied a vast
region, it becawe clear, that. if it could not ultimately find
sa outlet, it must be abolished, or the most terrific 1esults
}\'ould follow. Texas iz that outlet, und hence the vast
importance attached to it by the southern States. llaving
naw passed the Sabine, shivery will vot pause in its
career until it bas reached the Pacific, unless the great
pnr!ciples maintrined by the ubolitionists of this country,
ot'l"moce. and of the United Suites prevail ; ur some signal
visitatton of Divine Providence overwhelm both it and its
supporters in one comiaon ruin.

In view of these things the State of Texas should he as
much discouraged by the governmont of this country, as

it is execrated by all good men. Let its cotton perish
upon its fields, let its sugar never come to maturity, let its
produce be cocered with blight ond mildew, rather than
slavery inflict its tortures on him whe tills the grounds,
and its degradation on him who calls Limself bis Lord,

/

/’l:lgp__gnlz,ﬂm@ news we have reeeived since
our last concerning the captive Africans in the
QakLEy, one in the Court of Common Pleas, and

the other in the Supreme Court, each discharged
MoxTes on common bail, und reduced the sum

S ————t————

for which Ruiz should be held to 250 dollars.
By this decision, which establishes that the Afri-

Besides purchasing the control offyeveral leading news-
papers in London, and buying up every newspaper on
the island save one, they omitted no opportanily to op-
sose and thwart the administration, in;their legislative,
Judicial, and private capacitics. Ou the other hand, the

issionaries, the ipated, and very mmny white
and colored friends of impnrtial liberty, rejoiced in the
benign and impartial government of this venerated chicf
mngistrate, while the prayers of multitudes ascended
continually for his temporal and spiritual prosperity.
As an aflecting proofl of the respect and aflection
awarded to their late governor, and their deep regret at
his departure, we learo that when the time eame for his
embarkation, the road for six miles was lined with the
emancipated populatiou, who turned out ecn masse, as
it were, to bid adicu 10 the good old governor, while
tens of thousends, amidst: cries and sobs, excliimed
“ massa governor, don't leave us, don’t leave us, massa
gove rnor, forif you do, we beagain sent to the dungeons.”

V¢ have had an interview with Sir Lionel Smith,
who is of venerable appearance, frank and courteous
maaners, and someswhat advanced in years, having been
in the military and civil service of lis sovereign for
about thirty-six years under the tropics. To our ques-
tion, have you now entire confidence in the beneficial
results of emancipation in Jamaica, he at once replied,
#“ Certanly | have, if justice and equity are imeasured out
to them ; but if 1hey are cruelly and perreveringly op-
pressed, there is no telling what haman nature may be
provoked to do.” 1fe said furthermore, that he had
hoped that the United States wouid co-operate with
Great Britain in suppressing the slave-trade, and in
putting an eud 1o slavery throughout the world ; but he
began_ to despair of the aid of America in this glorious
work, believing that lis own country will have to wage
this great battle single handed.

The arrival of this excellent magistrate in this coun-
try is welcomed by the friends of the people of color
and of the rights of man,and when he leaves our shores
their best wishes will aitend him, and their prayers will
ascend for his safe and prosperous return to his family
and native land, and afterwards to the new and distant
post to which he has been transferred. There may he
exhibit the same spirit of uncompromising hostility te
oppression, the same paternal regard for the rights of
the poor and defenceless, the same indifference to
calumny, the same determination that, if he cannot be
a popular magistrate among all classes, he will, at all
hazards, do Ius datly, appealing for the rectitude of his
intentions and the wisdom of his measures to the wise
and good, to, impartial posterity, and 19 God.— New
York Emancipator.

PORTUGUESE SLAVE TRADE,
€OPrY OF A NOTE FNOM 1LONN IIOWARD OE WALDEN TO THE
PORTUGUESE MINISTER OF FOREIGN AFFALUS, BARUN
RIBEINA DE SABROSA.
* Lisbon, Nov, 15th, 1839,
The undersigned, &c, baving tronsmitted to his go-
vernment the number of the Diarie de Governs, from which
it appeared that hec Most Faitbfol Majesty's government
bad issued an order, provisionally confirming a Convention
relative to the sinve trade under the Portuguese flag, and
concluded between Lieutennnt Tucker and the Governor
General of Angola, has received instructions to scquoint
ber Most Faithful Majesty’s government, through Baron
R. de Sabross, that her Majesty’s government has not con-
firmed the aforesaid convention (which was concluded by
Lieutenunt Tacker from leudable motives, but vet without
any autborisation), the necessity of that Conrention
baving ceased, in consequence of 1he goneral instructions
whicl: have been: given to her Majesty’s cruisers, with re-
gard to the capture nud detention of vessels found traffick-
iog in slaves undec the Portuguese fug.—The undersigned

Aaraile Wimeaalf an

Aguinat theso representationg is objectod their grosy oxaggo-
mtion. For af tha wholo population of tho colonies, s
atatel, 77,000 only are free, and the rest slaves. Of this
nutber 45,000 only enjoy tha quality of Frenel citizens,
Butin fact so fur were l(’:e whole of these from beingintoros.
ted in tho makiug of sugar, that out of 7,05¢ plantations de.
voted to the production of colonial lities of various
kinds, such nssugar, coffee, cotton, cocos, spices, provisions
&ec.. the sugar estates amounted only to 1,338, ornbout ong.
sixth of the wholo, Tuking the swmne proportion, tho
number of French colonists intereated in sugar cultivation
would be one-gixth of tho French population, so that from
7,000 to 8,000 only would bo the number.

The beetroot sugur-works in Frasce ore stoted actuall
to number ti0N), which, assuming ten persons exch to be di-
rectly interested in them: as pariners, these works being
very generally established by panies en lite or
otherwise, would giva the totsl number of 6,000 persens
paying dirvct taxes. c 5 of prod -ond fac-
tures, und hiable to be called upon for military service by
the Inw of conscription, Adding to those tlie agricultural
avd manufacturing Inbourers employed, all freo nod per-
sonally interested in the labour of their hands, a further
number of 175,000 persons ure found depondent on the
heetroot sugar industry, at the rate of 350 workmen being
neeessary for the fubrication of 100,000 kilogrommes of
sugar. taking tbe whole production of 1837—38 at
50,000,000 kilogrammes. Assuming for their families en
equal number with tieso Inbourers, then the total number
of persons directly interested in the beetroot sugi‘ur industry
in France, would be 350,000 individuals, which is a num-«
ber nlmaost equal to the whole population of the colonies,
where the proportion concersed in nund depsadeut on sugar
cultivation elone is so tnuch inferior.

In respect of the 50,000,000(. value of merchandise ex-
ported to the colonies, it'is affirmed hat the larger propor-
tion of that sent to the Antilles, or West India lslands, is
destined for re-exportution, whilst much of it is not the real
produce of French industry and agriculture. The advan.
tages resulting from the employment of merchant shippio,
and the rearing of senmen for the Roynl navy, are attempte
to be depreciated upon reasoning which does not sppear vory
conclusive. For wlere loss occurs upon sugar, it is as-
serted not to be borse by tho colonist who sells and delivers
on the spat, but by the shipesner, who brings it to market,
and bus to tnke bis chance of profit or loss. The Royal
navy, it it urged, is supplied chielly, if not aitogether, from
the crews of coasting craft. and not from vessels jengaged
inlong voynges, from which no recruits could be taken
without endangeriog the navigation of the vessel.

For the beetroot sugar interest it is urged, that it has
alr2ady token such an extension, that 50,000,000 kilogram-
1es yearly nte produced, giving emplovcent to 556,000
workmen. The cultivation is established in 37 depart-
ments, in 47 it moy toke roat, in 3 only it is refused. It
contributes to the prosperity of ngriculture, and is emi-
nently favournble to the moral habits and the socinl im-
provement of all engaged in it. To the heetroot sugnr is
owing the reduction of price, which in 1815 was for refined
. 80c., and now only about 78c. At the commencement
of bentroot sugor-making tha price of coloninl sugar was
31., at present the price is 38c., from which the tax of 5%
cents. is to be deducted. It is objected that colonial sugar
is burdened with a duty of 16 <cents.; but in return it
may be obsesved that the colopists pay no direct State
charges, and the colonies cost annually to the State,
8,917,000f., nearly all to protect the whites agninet the
negros, whose lnbour is indispensable in the making of
sugar. The beetroot sugar industry, itis averred, is now
in such a situation that either it inust be totally ruined, or
permitted to spread without further discourngement. “I'he
return on capita! invested in it s said to be not more than
from four to five per cent; but through the gradusl porfec-
tion to which the refining process is reaching, it is consi-
dered that very shortly one por cent. more will be obtained
in crystllised sugar, when it will stand no longer in need
of protection, may Le placed on the suma level with colo.’
niul sugar, und will clone be abfe to furnish the whole
quhntity required for c~nsumption, now dirided with the
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whick had been consecrated by & free people to liberty,
cannot but be regarded with borror by evers maon who
venerates the free institutions of 1his countrv. who loves
his species, and who admits the sacred principles of the
gospel to be binding upon bis cooscience. Texas, a splen-
did portion of the Mexican empire, was so consecrated, by
the free movernment which overthrew the despotism af
Spain in the New World ; nud it is in Texas that ewtizens
of the United States have re-established sluvery, nnd
apened & new markes for the porchase and sale of human
beings! Texas has Leen wrested from its parent state,
without a single plea that could justify the vefarious pro-
ceeding. Thither the most abandoned of mankind had re-
sorted, principally (rum the slave states of the greal re-
public; aod after having deSed the laws they were sworn
to obey, broke out into rebellion, and triumplied i their
iniquity.

The independencc of this robber state has been acknow-
ledged by the United States, snd, we yrieve to sav, by
France also. Anp appeal hos been made to the gorernment
of this great country, by the envoys she has sent hither, to
follor their example ; nnd there ure not wanting wmong us
men stho publicly udvocate the measure as of pational im-
portance. It has been my object to answer such, and to
show that the national konour would be compromised by
such an act.

It is said, that the commercisl interests of the country
would suffer by its non-recognition, That cannot be; for
Texian vessels, witlt their produce, are allowed to enter
British ports, on the samd terms a3 if they still belonged t
the Mexican Empire, although 1 could wish they were in-
terdicted, aa are Haitzan ships at Jamaiea, (most unwisely
and unjustly in their cage) until the rights of bumanity ure
acknowledged, and tho atrocious faws which at once esta-
blish slavery and the slave-trade, and provide for the ex-
pulsion of free people ot colour and the native tribes from
the soil, be repeated.

Our present relutions with Mexico are of » very pro-
mising nature ; sod with due precaution, energy, and zeal
on the part of the government, supported as it ought to be

cans claimed as slaves by MoxTes and Ruiz,
can hold the slaveholders to bail. or, for want
thercof, can imprisen them, and maintain suits
for false imprissnment and assault and battery, a
great point has been gained, whatever may e the
issue of the trials. Immediately on coming out
of prison, Dun MoxTes took his passage for the
island of Cuba. Dr. MabppEXN, some years resi-
dent in that den of thieves, first as a Conunis-
sioner of the Mixed Court, and subsequently as
her Britannic Majesty’s superintendent of libe-
rated A fricans, had providentially arrived in New
York. with much valuable evidence in the case of
the Amistad, and would attend as a witness be.
fore the District Court on the trinl of the Afri-
cans, which was fixed for the 19th of November.
He savs that the negros taken in the Awistad
were Bozal negros, that is, recently imported ;
that they were purchased by MoxTes and Rurz
at the Baracoon, or public receptacle and slave
market for Bozal negros; that Rciz bought on
account of his unele, SaTur~Tx0 CARRIAS, 2 mer.
chant of Puerto Princepe; and that they were
bought not for any estate of his, but for sale at that
ploce. While in Boston Dr. Mapnex had pre-
pared for publication z letter to Dr. Crranying,
on the slave-trade ; and we rejoice to add that he

by the mercantile community, they can he permaneotly se-
cured to UG a3 a Javouwred nation, notwithstandsag the in-
trigues in play against us through American influence.
Sunta Anna is well known to be friendly to Great Uritain 5
it therefore becomrs 2 serious inquirs, whether, hy re-
coanising Texas, we may make Mcxico less our friend und
ally than she is at present, and injure those very interests
we wish to extend and maintain.

It is further said, that the pom-recognition of Texas
would prevent this country from entering into treaty with
her for tha suppression of the Africun sluve-trade. 1
question manch whetber ‘I'exas would entcr into any treaty
with Great Britain for this purpose. 1 am inclined to be-
lieve sbe would follow her great mode), the 1'nited Smates,
in this matter, and refuse on connstitutionnl grounds to
moke a treaty with os for the mutun right of search, aod
the copture of slavers bearing ber flag. And what if she
did? Should we be any nearer the sttainmeut of our ob-
ject by that meana? The erperience we have had of the
inefliciency of treaties to suppress the slave trade, and of
tbe untold miseries which have keen inflicted on the en-
slaved Africans by the very treaties we linve made, ought
1o teach us the fol{y of expecting 1o succeed in our efforts
by that means. Besides, Texas lias too deep a stake in
ths slave-trade to wnrront the expectation that she would
be more faithful to Ler engagements thaa Spain snd Portu-
gtl, notwithstanding she has pronounced the African slave-
trade to be piracy.

Itis still further said, may not the recognition of Texns

this eountry prevent its ranexation to the United States.
Not, if that point be alrendy decided on, which 1 firmly
beliere itis. The only thing that will prevent sonexation,
s the fear of war with this country by the United States.
As to her anxiety to clutch Texas thore can be no doubt;
and with the understanding that exists between the two
powers, she will wait somo favourubla opportunity, when
this country is absosrbed in what muy be deemed more

", weighty matters, to make it Ler own. " I should place no

faith in any stipulations Texas might make to the contrary.

‘_ It .’is not the recogmition of Texas, but the power of

may shortly be expected in England.

Yarigties,

SIR LIONEL SMITH IN NEW YORK.

The late Governor of Jamaica arrived here in . B.
M. Brig Serpent, a few days since, and intends taking
pawsage for England in the Gireat Western, He has
been superseded by Sir Charles Metealf, who arrived
at Jamasca just befure Governor Smith departed. When
Sir Lionel Smith was appointed to the post of Governor
of Jamaica, the planters were overjoyed. Tuey hated
the Marquis of Sligo the former Gorernor, because,
although a planter, he was favourable to emancipation,
and the enemy of oppressien ; and they expected thar
his successor, who was an old military commaunder,
would be the friend and supporter of arbitrary puwer.
Finding, however, that the new Governor was deter-
mined to administer the government impartially,and to
support the laws with reference 1o both planters and
lahourers withont fuvor or prejudice, the planters soon
exhibited a hostile spirit, and, from being the wann ad-
mirers of Sir Lionel Smith, became bis bitter encmies.
The guvernnent at home wanting a man of his energy
at the island of Mauritius, where the slaveholding spirit
is rampant, and probably willing to conciliate the
planters of Jamaica, have transferred Governor Smith
from Jamaica_to Mauritins.

The planters have accused the late governor of being
a fanatic, and under sectarian inflaence, because, for-.
sooth, his regard for justice and humanity imposed upon
him the necessity, of guarding the legal rizhts of the

emancipated, and befricnding the devoted missionaries.

Ay aISD BIUIEI, .

(Signed) How.anp bk WaLbrx.

TRANSLATION OF BAION RINEIRA DE SAH“DSA’S MEPLY
70 TIE FOREGOING.
Foreign ()ffice, Lisbon, Nov. 20. 1838,

The undersigned, &c., had the honour to receive Lord
Howard de Walden's note of tha 15th inst., acquuinting
hiny that the British government had not approved of the
convention signed at Angola, by the Governor of_lhnt
procince, Vice-Admirul de Norooha, and by Lieut.
Tucker, of the British navy, on the v9th of May, 1839,
and the observance of which, provisionally, was enjoined
by hier Majesty the Queen, in an order from the AMinister
of Marine, dated the 30th of September lust.

Her Maujesty’s government, in ucknowledging 1his
commubpication, cannot by any menns admit the right wbich
the British government arrogates by virtue of the biil
wresented to parlinmaent, to give the Instructions to which
Lis Lordship ulludes for the capture nnd disposal of vessels
found triding in sluves under tho Poriuguese fag and south
of the equnior,—instructions in cunscgueneo of which,
his Lordship suys, the netessity for thé said Conrention
had ceased, ned ugainst which her Majeaty's government
now renews the protest made by her"Alajesty’s minister in
{andou.

Meanwliile, the conclusion of thnt convention having
been solicited in the name of the liritisle government by
Lieut. Tucker, her Majesty’s gorernment bas the satisfic-
tion of having shown, by its promptness in wpproviag of
it by the iswue of the order above mentioned, the good
faiths with which it concurs, on its part, towards the total
abolition of the slave trade, whenever its co-operation for
that purpose is called for, within the bounds sanctioned by
the gencral law of nations, and to the extent stipulated b‘y
treaties, conditions whicb the dignity of her Majestr's
Crown cannot dispense with,

The undersigned avails bimself, &c,

SUGAR TRADE (N FRANCE,

‘T'he distress i which the sugar colonies of Francu have
become involved, thraegh the increase and successful com-
petition of heetroot sugur, las on more than one ocoasion
been anticed under this head.  Some reliel has racently
been uffurded to]the coloniai producers by a'reduction of
the heavy import duty, but this reduction effected by or-
dinance, bias not satisfied them, being, ns contended, fur
below what in justice they are entithud to. The heet root
sugar makers, on the contrars, whose iutercsts have al-
ready been somewhat damaged by this reduction of duty
on culoniut sugary, although somewhat more, perhaps, by
the great extension of sugar works of Iate, with theoccur-
reuce of on unfavourable stutu of manufaciures and trade,
by which cansumption has been affected, not only complain
of the favour nlready sliown, but contend vigorously
agninst the elaims of the coloviesto anv further considera-
tion inthe shiape of a remission of impost, whicl iu its con-
SeUencey must, it is urged, prove entirely destructive to
the howe industry.  As the late regulation of the duty was
by Royal ordinance, it may be aszumed that the reduction
wug n temparary expedient, untit the whole question of the
two interests could e brought before the Legislature for
final adjudication. The opposing parties, therefore, are
exercising respectively il their activity nud influence to
procure such u result us may he most favourahle fo their
own views, and lience a keen contest is carried on through
the press, by pamphlets, and before the commission of in-
quiry. Fora proper comprrhension of the subject here, »
fove of its leading points on hath sides muy be stnted.

The sugar coloniesof Fruicc are faur in number, viz, Alar-
tinique, Gaadaloupe, Bourbon, and Guinna. The wlole popu-
Iation nwounts to 360,000 iadividuals, and the production of
sagar is estimated at 80,000,000 kilogrammes. The valuc of
mnnufactures and othercommodities ¢ xported 1o thecelonins,
is stuted nt 50,000,000 francs. This exportation is stated to
employ 251 vessels, with crewws of 3,000 men in the whele,
nnd avernying two vovagesin the year.  From this are in-
ferred the great benefity derived from the sugnr colonies
by the parent country, by the profita of trade, the revenues
from the duties levied, the vacouragement of merchnnt
shipping, and the truining of seamea for the Royval Navy.

Threo plaus are proposed to reconcile theso conficting
interests, and to give relief to the market, at present sur-,
charged with large unsaleable stocks. The one is ta allow
expartation direct from the colonies to other countries than
Franco, re-exportation from France, ;l[xd a reduction on
refined sugurs. The last is more especially urged, as this
would enuble the refiners to support the competition with
other nutions in foreigu markets, and would cause the ab-
sorption of 20,000,000 ta 30,000,000 kilqgmfnl_nes of colo-
nial sugars, to the refined produce of which it is proposed
the reductivn should alone be applicable.

11 is unnecessary to pursuo this subject into the impor-
tant beariog these fucts have upon our own colonies. They
will strike ut once every one connected with them,— Times.

THE SUGAR MARKET.

The accounts brought by the Alert packet from the
West Indies are upon the whole very fuvournble, and lead
to the oxpoctation that the crops for 1840 will praduce an
average supply of sugar. It mny be true, that in porticu-
Inr situotions new canes have not heen planted according
to the usun! routine of cultivating the plantetions, either
from the inability of the proprietors ta defray tho costs of
such description of lubour, or (rom n disinclination, on the
part of the hiacks, to work for certnin masters upon eny
terms ; we are not, huwever, to imagino thut the estate
will vield no sugar beciuse new canes have not been
planted, on the contrary, the old canes will hecome rattoons,
and it is woll known that sugar from the mttoons is of
n quulity superior to that from new canes, although the
quantity nsy not Le 80 large : nnd when we call to mind
that the predictions of n fiilure in the crops of 1839,
uttered with great carnestncss nnd mueh plousibility in
Decomber 1838, Lavo proved to be singulnrlyinnccumte.
wa are slow 1o bolieve all that isnow stuted with regard to
the shortness of cropr for 1840. Morcorer the extremo
caution with which the buycrs act, shows thnt the public
at lurge participate in our opinion, and look for an average
supply of sugur in the ensuing yvenr.

ITigh prices lave stimulsted un extended cultivotion of
sugur in the Kast Indies, since the equalization of the duty
oo it with West Indin suger. TFrom the 1st of Jaouwry
to the end of November, 1837, (9,490 bags of East Indin
sugnr were imported into London. For the smme period
of the present vear 162,883, bags have been landed,
showing on increase in 1839, over 1837 of 99,393 bags..
Fach hag contains ubout two cwtof sugnr. Tt is expected
that the importation of sugar from llengal in 1840 will
nearly double the weight lunded in 1839.-—Sun.

INSTRUMENTS OF SATAN!

The Guianu Gazerte i3 very severe upon Sturge and
Scoble, the British Emauncipator and the Berbados Lideral.
‘Fhese are all sn many instruinents of Sutan for the, destruc-
tion of the colonies.” As fur us Demernra is concerned,
much good is expected. from the “rntional plan of immigra.
tion " now in progress.  ** But,” suys this snpient writer,
*in the preacnco und by the juflusnce of those who would
s0 much rcjoice at our orerthrow, even this fair, just, and
reasonable sclieme may be rendered abortive, if due care be
not tuken to secnre a proper treatment of these immigrants
on their arrival and locution bere.”” Exactly so, The in-
struments of Satun uforesnid are determined to wateh the
virtuous and pioss plauters, and prevent (or, at nny rate,
puwish) their wmil-trentment of the poor Inbourer.” Tho
same worthy sctibe informs his readers, that theyr must
eschiew long contenets for servico ; the binding of irami-
griauty ** 10 certain estates for o long period of time,” and
at u low rate of wages (he forgot this), will rouse indignn-
tiou, **und the ery of slavery will be raised nfresh.” Tho
devil’s instruments will be upon them, slap dash, to remedy

this evil, and they will have sa peace in their honest voca-
tion '— Rarhades Liheral,
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