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NATIJliE OF THE CASE 

Kittitas Couiity makes very little effort to defend its rezone 

denials and delays ill a substantive manner. Instead, the County relies 

primarily oil procedural arguments ror why the Court should not review 

thc Cou~lty's actions thereunder. Those argunlents are without merit and 

should not insulate the County from substantive review. l'he undcrlyiilg 

record aiid applicable case law show that both of the Cou~lty's rezone 

denials were hiataiitly in disregard of the law and judicial order; those 

decisions wcre arbitrary, capricious atid unlawful. Plaintiffs, collectively 

ref'erred to herein as "Manna," are e~~ti t led to proceed with trial court 

review of' its damages 

ARCIJMENT 

A. Allocation of Burdens in the Cnderlying Summary Judgment 
Motions. 

Manna brought a summary judgnlent motion under RCW 

64.40.020 on the basis that Kittitas Coullty's two sequential denials of 

the site-specific rezone, neither of which had any basis in fact or law and 

were virtually unreviewable, were arbitrary, capricious, unlawfiil or 

exceeded the County's lawful authority. Instead of a serious, substantive 

defense against the merits oSManna's RCW 64.40.020 claim. the County 

attempts avoid review by putting up sequential procedural argurncnts. 



'The C'ounty filed a motioil for summary judgment asserting a 

number of  procedu~.aI chaliengcs to Manna's causes of action under 

I<CW 64.40.0201 42 lJSC 8 1983, and tort clainis. Kittitas County bore 

the burden to demonstrate there was no issue of material fact and was 

entitled to surninary judgmcnt under the law uiider each of rts proccdural 

arguments. 

The burdens upon appeal of the summary judgrne~lt motions are 

identical while Manna bears the burden related to its substantive motion 

under RCW 64.40.020, the County bears the burden of proof related to 

its proccdural challcnges. 

B. Kittitas County Is Liable for Damages Because its Acts 
Violated RCW 64.40.020. 

Kittitas County knew or reasonably ~liould have known that its 

two, sequential denials of' Manna's rezone, containing virt~ially 

unreviewable findings and conclusions wit11 no basis whatsoever in the 

evidence, issued in the face of' the Superior Court's express instruction, 

were arbitrary, capricious, unlawful and exceeded lawful authority. 

RCW 64.40.020. 

Despite the County's protests, there is ample prcccdcnt to 

coi~clude that the County's acts in denying the remne without Factual 

support, legal support, and in egregious violatioil of established case law 



and express Superior Court iristriictions, were arbitrary, capricious, 

unlawriil, and w~thout lawf~il author~ty I,u/hertm flay ('are v 

Snohon~ish Co~ini,~, 119 Wi1.2d 91, 829 1'.2d 746 (1992); Cox v. C'ily of 

Lynni.vood 72 Wn. App. 1. 863 P.2d 578 (1993), Hayes v C'riy of 

Seiilrle, 131 Wn.2d 706, 934 P.2d 11 79 (1997); Mission Springs, Iiic. v. 

C:(ju~?ly, 136 Wn. App. 869, 152 1'.3d 1034 (2007). The County's actions 

were as arbitrary, capricious and unlawful and as egregious, if not more 

so, than the central cases addressed in Manna's Opening Brief 

The County attempts to re-write history ill defending its denials. 

Superior Court Judge Cooper twice admonished the County that its 

Resolutions wcrc completely ~infou~ided. For example. the Court ruled 

in no uncertain terms: "bJotlling in the record thtt the court reviewed 

&ed evidence on which those findings could be-. whether they 

bc by the Planning Commission or by BOCC [Board of County 

Con~missio~iers]." CP 530 (2007 Decision; emphasis added). 

... thc BOCC made virJually no findings of fact based on the 
record based on the record that was created for it by the Planning 
Commission to allow the court to adeqiiately review the BOCC 
decision. Moreover? it is clcar to the court that the BOC:C ei& 
doesn't undsstand the impo&pf I?rcnder.son v. Kiitita.~ County, 
s.ul?ra, or chose to i@~mreorlc fact that irnuleinentatio~i o f t k  
policics of the comprehensive plan. as found bv the Planning 
Conlmission itseli; could have instified the rej.i,ne application 



requirement that it meet tlie priblic hcaltli, safety, morals: or 
general welfare requirement of the rezone, in dircct contradiction 
to the BOCC finding of fact 6. 

('P 533 (2007 Uecisioil; emphasis added) 

The County's rezone review process and decision werc "fvaugllt 

with errors." I .  Judge Cooper clearly instructed the Coullty as to "tlie 

BOCC's failure to adequately review the record and rnalte meaningfill 

findings of fact from which conclusions could be drawn ...." C'P 534. 

The judge's 2007 Llecision could not have been more clear and was 

coniplete with detailed instructions in footnotes 18 and 19 on how the 

County should eolid~~ct its reinancl 

The County flagrantly ignored thc Superior Court's instructions. 

The County's second review was as replete with errors and free from 

evidentiary or legal support as its first review. On second review, Judge 

Coopcr repeatedly found the County's rezone denial in every respect 

lacked any support whatsoever in actual evidence or even logic. See 

e.g., (7' 1164-1165 (2009 Decision). Thc Couri therefore took the 

extre~lie step to not just reinand ihe case again: but to jx~truct the County 

to agprove the rezone as there was 110 legal or evidentiary basis to - 

support denial. ( ~ ' P  1167 (2009 Decision). 



Tlie Co~inty does not try to defend itself under the aiialogous 

decisioiis of Lufherun Dcrj, Ckre or ficryes. both of which are particularly 

relevalit since each involved a discretionary approval on the part oftlie 

city or county, just as in Manna's site-specific rezone. 'The reasons 

behilid each Court's conclusions are eclloed in the instant case. 

I'he County wishes to gloss over its actions by merely respondii~g 

that that the ROCC 'decision' (failing to recognize there werc two 

denials) "may not have beell articulated with precision." Brief of 

Respondent; page 16. The Courity's minimization of its actions defied 

the 2007 Dccisioii, wherein the Superior Court twice ruled that the 

County had iio evidentiarv, leeal or rational basis ai all to deny thc 

rezones. The Couiity ~inlawf~~lly based both rezone denials on parochial 

perceptions with no basis in evidence. 7'he County totally disregarded 

thc Court's clear instructions both on how to (a) rairly process and hear 

the rezone applicatioll aild (b) write a defensible decisioii. The County 

provided absolutely iio rneaningf~il or fact-based rationale for either 

denial. 

Ironically, the County argucs that its conduct was not as 

egregious as that in Mission Springs. 34 Wash.2d 947. At least in 

iMission Spri17g.s~ Spokane did not have to bc told twice by a court that its 



decisions had no merit and were without evidence or meaningful 

analysis. At least the Spokane City Couilcil cos~diicted meaningful 

debate and deliberation on the record w~hic11 tliat court could review. In 

the instant case. thc BOCC hardly even cosumented at all on Mansla's 

application: instead simply voting to deny with no explaslation or 

deliberation. See e.g., C'P 792-909. In Mi.rsion Springs, that applicant 

understood what Spokane's basis for its decision was; even though the 

ctecisioii was unlawful. In comparison, Kittitas (loirnty's twice denial or  

Manna's application was never based on a single finding or conclusion 

that was borne out by m y  evidence is1 the record, legal support or even 

simple logic when reviewing the application materials and property's 

pliysical features 

C. A Site-Specific Rezone is an Act Subject to RCW 64.40.020. 

'I'he County bears the burden under its motion for summary 

judgs~lent challenging whether a quasi-iudicial, site specific rezone 

should subject to review under RCW 64.40.020. ?'he County's 

arguments are not supported by the plain language of the statute or other 

legal authorities. The County's attempt to limit the application of KCW 

64.40.020 is simply not borne out by statutory definitioils. 

(2) "l'errnit" mean5 any governmental approval required by 
law before an owner of a property intcrest may improve, sell, 
transfer, or otherwise put real property to use 



(6) "Act" means a final decision by an agency which places 
requirements, limitations, or conditions upon thc use of real 
property in excess of those allowed by applicable regulations in 
effect on the date an application for a permit is tiled.. . . 

RCW 64.40.01 0 (emphasis added). 

Notably. tilc Couiity does not dispute that Resolutions 2007-53 

and 2008-1 04 were 'acts' under the statute: final decisions by the Coulity 

which placed llni~tations upon the use of Manna's real property RCW 

64.40.010 (2). Even thougli the County concedes that its acts in dcnyilig 

the rezonc were subject to RCW 64.40.020, the County illogically wishes 

thc Court to co~iclude the site-specific rezone itself is not. h e  Couiity's 

position is illogical and not borne out by the plain language of the 

statutory delinitioiis 

A quasi-judicial. site specific re;.one falls squarely within thc 

delinition of a 'permit': it is a "gover~~mental approval required by law" 

bcfore an owner of a property iliterest may "put real properly to use." As 

the Washington Suprcrne Cou1-t clearly alrcaciy statcd ln discussing the 

nature of site-speciiic rezoiies: "A site specific rezone is a project 

permit, RCW 36.70B.020 (4), and, thus, a land use decisioil." Woo& v. 



The tcrm 'permit' is detiiied elsewhere in othcr Washington 

statutcs in a co~lsistent ma~~ner ,  all including site spccific re7,ones either 

expressly or with their scope. The Local Project Review act defines a 

project permit application to include "site specific rezones." RCW 

36.70B.020 (4). 

?'he I a l d  Use Petition Act contains a virtually identical 

definition of 'land usc decision' compared to the defiilition of a permit 

under RCW 64.40.010. I.1JP.4 does not call out 'site specific rezones' ill 

its definition of a lailil use decision, but Washington courts have 

consisteiltly sul3jected site-spcciiic rezones to 1,UPA review. Wenntehce 

Sporrsme~z Ass'n v. Chelan C,'ouniy, 141 Wash.2d 169. 181-182, 4 P.3d 

123 (2000); M'oocl.~, 162 W11.2d 597, 608; IIenderson v. fitlitus ('ownty, 

124 Wn. App. 747; 757 (2004): review denied, 154 Wi1.2d 1028 (2005). 

Even the Cou~lty did not dispute that these site-specilic rezones were 

subject to LTJPA review. 

'These 1,UPA cases reviewing site spccific rezones did not 

consider rezones to be "interpretive decisions" but instead actual project 

permits. See c.g., Woo~i .~ ,  162 Wn.2d 597, 610; See also RCW 

36.70B.020 (4) .  



The C:ounty's assertion that statutes should be read narrowly is 

irrelevant to this issue. 7'hc plain la~iguage of RCW 64.40.010 

encompasses a site-specific rezone in thc delinition of a permit. 

I). Manna's Filing of the 64.40 Damages Claim was Timely. 

'1'11e County also brought its motion for suminary judgment to 

challenge whether Manna should have re-filed its cause of action under 

RCW 64.40.020 for a timc, alter the Chunly finally conceded its 

prior two dcnials were unlawf~~l  and granted the rezone. Once again, the 

burden was: and is, on the County as the moving party. The County's 

arguments again are not supported by tlie plain language of the statutes 

or the law 

A cause of action for dan~ages under chapter 64.40 RCW nlust be 

cominenced "only within thirty days alier all administrative rerncdics 

have been exhaustcd.'' IiCW 64.40.030. The County cannot avoid tlie 

plain language in cases such as "hoke: which recognized exhaustion 

addresses administrative remedies, not judicial review: if an 

adniiilistrativc rctnedy can allev~ate harmful consequencer of a 

governrnental action, a plaintiff must first pursue those before judicial 

&. Srizoke v. (,'i/y of Seultle, 132 Wn.2d 214, 224, 937 1'.2d 186 

(1 997). 



The statute's plain la~iguage requires cul~austion of adininistrative 

remedies after thc agcncy act violating RCW 64.40.020 took place. The 

statute does not require a plaintiff'to obta~ri a judgment overtur~nng the 

city or county decision as an element of exhaustioll or other prerequisite 

to filing a complaint. Nothing in the statute requires an applicant1 

plaintiff to wait for the outcome of rcview aiid agency action 

correcting the arbitrary, capricious or unlawr~~l  act. 

The County's attempt to write in an additional requirement to tile 

statute is illogical and is not borne out under the caselaw. No court has 

ever ruled that a judgment overturni~ig the city or coui~ty decision is a 

prerequisite under RCW 64.40.030. Instead, every case on point has 

either addressed the issue in an ancillary fashion or used exhaustion as a 

means to save a plaintiffs claim. See e.g. licyes, 13 1 Wn.2d 706. 

llnder RCW 64.40.030; the 30-day cloclc began to run 011 

May 15, 2007, when the Board of County Comniissioners, i.e. the higher 

adlninistrativc level of the County, sig~ied Resoltition 2007-53. Manna 

filed its claim for damages on June 5, 2007. CI' 1-18. After the Superior 

Court found County had failed lo conduct a meaningfill review process 

or issue a rneai~ingfi~l decision and remanded the application to the 

County. the County adopted Resolution 2008-104. again in violation of 



ICCW 64 40 020 Once again, a the 30-day clock began to ruii on Julie 

17, 2008, the date thc County slgiied Resolutloll 2008-104 Mdnna filed 

a second claim for damages within 30-days as required by the statute, on 

July 8,2008. CI' 1444-1459. 

Manna's claims were tiinely filed \vhen it filed its cause of action 

under chapter 64.40 RCW within thirty days of each site-specific rezone 

denial. Conversely, the County's ultimate grant of the rezone under 

Ordinailce 2009-01, only after being expressly ordered to cio so by this 

Court upon a second review, was the only action by the County that was 

in violatioil of RCW 64.40.020. l 'he County's final "acts" under 

RCW 64.40.020 that were arbitrary, capricious and unlaw-ful were 

Resolutio~is 2007-53 and 2008-104, a Ordinance 2009-01, that finally 

granted thc rezone which had Manna shown the County should have 

granted two ycars previously. Resolutions 2007-53 and 2008-104 were 

final Courity actions, not subject to any further administrative review or 

appeal: there was no remedy left for Manna to exhaust. 

. ~ 

1. I he W ~ S ~ M ' N V  discussion of exhaus!i.pn was dicta. 

The County's reliance on dicta in We.slwuj~ is misplaced. The 

County nl~akes it clear it Secls this Court should weigh dicta in PVc.stwciy 

more heavily because this Divisioii 111 was the issuiilg Coui?. flowever, 

thc County's strained reading of what is esseiltially dicta, sliould not 



support an interpretation of I1CW 64.40.030 that is directly contradictory 

lo thc statute's express language. 

The We.ciwc~y Corirt ruled that Westway did not have standing to 

bring a claiin nuder RCW 64.40.020. Westw~ny Construction Inc. v. 

Benlon ('ounty, 136 Wn. App.859, 866, 151 P.3d 1005 (2007). 1,ack of 

standing conclusively terminated the Court's review. 

However, the Court continued on to comment oil the parties' 

remaining arguments related to chapter 64.40 RCW. Id. 866-867. As 

the Court's decision regarding staildiilg terminated the Court's review, 

the Court's a~ialysis of chapter 64.40 RCW should bc considered diela. 

I'he Court acknowledged that the issuance of a final, appealable 

order establishes the time for exhaustion. Id. at 866, citing to Sniolre. 

132 Wn.2d 214. However. the 1Vesesh.l~uy Court did not actually follow 

Sinoke: the Snioke Court did not require Smoke to re-file its chapter 64.40 

RCW cause of action. which Sinoke had filed within thirty days of the 

city action alleged to violate IiCW 64.40.020, i.e. before the City's 

subsequent, corrective action. Instead, the Snzokc Coui-t found that 

Sinoke had exhalisted all adininistrativc remedies, reviewed the City's 

original act denying the perinit and found the City liable under RCW 

64.40.020. Smoke, 132 Wn.2d 214. 



Sn?oke contains a lengthy discussion of what exhaustion iueans 

arid how it is applied under RCW 64.40.030. ,Si~in.ioke; 132 Wn.2d at 223- 

224. In undertakiilg a detailed examination of' cxhaustion, the Sinoke 

Court did not require-Smoke should have re-iiled its chapter 64.40 

RCW c p r  the City had issued the uermits 

yhen ordered to do so by the Court. ,Sinoke and the other authorities 

cited by h4anna in its Opening Brief stand in the way of the County's 

argument and inappropriate attempt to expand Wesfwoy. 

. . 
11. &.. 
With full respect to this Court, the Hayes case was not considered 

in its entirety under Weslwciy. Hayes v. Cily ofSeattle, 13 1 Wn.2d 706, 

934 P.2d 1179 (1997). As a result, the County wishes to mis-apply 

lfczyes. 111 fact, Huyes supports Manila on this issue. 

In I-iaye.~. the Cousi used RCW 64.40.030 as a way to save the 

IIayes's ability to challenge Seattle's actions as arbitrary and capricious, 

giving the tlaycs a second opportunity to file its claim under chapter 

64.40 RCW. Hciyes, 131 Wn.2d 706, 716. The fluyes Court was clear: 

''=%LC.. not saving an action in superior court for judicial review is an 

adrlliilistrativgremedv that illust be exhausted prior to commencing an 

action to recover damages pursuant to RCW 64.40 ...." id (emphasis 

added). I'hc f i i ycs  Court expressly liniited its decision to thc facts oS 



that case. i.e. Hayes' failure in thc first place to file a chapter 64.40 RCW 

claim with its appeal of the unlawf~11 City decision. Tlre Hayes Court 

clcarly explained that that Hayes could have j o i ~ ~ c d  a damages clairu 

with the earlicr writ challenging the City's decision itself (the process 

used prior to the Land Use Petitioil Act, chapter 36.70C KCW): ''111 

concluding that Hayes's [later-filed] action fcx damages is 110t barred by 

res judicata, we are not s a v i n ~ t k a t  the two semrate actions could not 

have bee11 joined for trial." IIoyes, at 714 (emphasis added). 

No Washington Slate-Court has dismissed a case because a 

wiff Jiled its cha~ te r  64.40 RCW claim in a timely f.is_hion after thc 

offending action of the citv or coul~tybut  not for a secolld (or 

case, third) time after the corrective action required by judicial order. 

The Huyes Court stands for exactly the reverse as discussed above and 

in Maillla's Opening Briek a plaintiff can join both causes of action in 

one case, just as Manna did herc. Iluyes, at 714. 

Finally, exhaustion is also not absolute: a court may and should 

1101 require exhaustion wherc fidimess or practicality has a greater weight. 

Orion ('or/?, v. State_ 103 Wn.2d 441, 456-457, 693 P.2d 1369 (3985) 

(citations ornittcd). 'Therefore, even i f  [his Court werc to lind that the 

W e s z ~ ~ u y  Court's analysis has merit under thc instant facts, i t  would be 



would be patcntiy unfair; unnecessarily i-cpctitious and without any 

nieailiiig to require Maillla to re-file its chaptcr 64.40 RCW claim a 

third time after the County finally granted the rczone, i.e. iiiially 

complicd with the law. The County has never identified any prejr~dice or 

harm in this respect. 'I'o tlic contrary, Manna has been co~isistently 

[orthcoming about its claiins and timely filed such twice after cach 

Couiity act that was arbitrary and capricious. 

. . 
11. 'I'wo - more receilt case&_decidcd since Wes1~qvill .e 

pertiiicnt. 

Since I.Z/estwoy, Washington courls have issued two more recent 

decisions reaching tile merits of whether a city or county action was 

arbitrary, capricious andlor unlawful under RCW 64.40.020. Suhen v. 

Sk~~g i t  Coziniy, 136 Wn. App. 869, 152 P.3d 1034 (2007); Itla Verde 

Inlernalionui Ilo1ding.s Lrd. V C,'i/y of' C'umcrs (Isla Veude 10, 147 Wn. 

App. 454; 196 P.3d 719 (2008). Both Scrben arid 1.~10 Ver& II 

involved a similar liling process as in the instant case and both courts 

reached thc incrits of the chapter 64.40 RCW claims. 

In a turbulent case involving multiplc judicial review 

opportui~ities decided after Mies /~x~y ,  a plaiiltiff was not required to rc- 

lilc its chapter 64.40 IiCW claiins whcn Skagit County granted the 

permits as a result ofjudicial order. Scihen, 136 Wn. App. 869. Jnstcad, 



Court allowed Sabeil to pursue its chapter 64.40 RCW damages claims 

originally tiled mrith the Land Use Petition challenging the County's 

original actions. Sahen. 136 Wn. App. 869, 874. The Court found Skagit 

County liable under RC:W 64.40.020. Sohen, at 878. 

Likewise, undcr the most recent ruling that Manna has found 

involving relevant circumstances, once again a plaintiff was not required 

to re-file its chapter 64.40 RCW claim after the City of Camas took 

corrective action. l . s /~r  Ver& Internutionul Ho1ding.r 1,td. 1' Ci/y of 

C'amus (1,sln Verde 11). 147 Wn. App. 454, 196 P.3d 719 (2008). 

Therein, Carnas issued the decision with i~nlawfui conditions in 1995. 

Isla Verde appealed under the Larid Use Petition Act, and filed a claim 

for damages under chapter 64.40 RCW. The Washington Saprclne Court 

ultimately struck the conditions as unlawful six years later. Isla I'erde 

lnternntionul Holdings Ltd. v. City ~f'C,'~rrnc~s (lsla Verde 0, 146 Wn.2d 

740, 49 1'.3d (2002). The Suprei~le Court then remanded for further 

proceedings on damages. Approximately a decade later after lsla Verde 

had iYed that chapter 64.40 RCW causc of action, lsla Verde moved for 

summary judgment for a determination of liability under chapter 64.40 

RCW. l~sln Ver& 11, 147 Wn. App. 454, 460. Isla Verde was not 

required to re-file its chapter 64.40 RCW claims a second tinle, aSter 



judicial decisiosi finding the origiiial decision unlawhl under chapter 

RCW 36.70C, even thong11 several years liad passed. 

. . . 
I .  Tlie Couotv's reliance 011 federal caselaw is 1 1 ~ t  

determinative. 

The County also relics on a federal decisioii interpreting state law 

with inapposite facts and an incorrect statement of the law. !Mueri v. 

King County, 126 F.3d 1125 (9"' Circuit, 1997); us amended and cerl. 

denied? 522 2J.S. 1153. ~Wacri has also been called into question more 

recently by the 9"' Circuit with respect to its substantive due process 

comments. See e.g.: CYOWM I'oint Developn?enl v. Cify of' Szin V~rllej); 

506 F.3d 851 (9"' Circuit, 2007). It is not unnecessary to resort to federal 

law to address a state statute where there is ainple state court review. 

I:urther, Macri's fact pattern is very distinct fro111 tlie instant case. 

Therein, Macri did not file a chapter 64.40 RCW claim within 30-days 

after the County Council denied Macri's subdivision application. 

Instead. after the Co~irt ruled that tile denial was unlawful, Macri filed a 

chapter 64 40 RCW claim three weeks he$jre the Couiity's approval and 

n3ore than 2 years after the offending denial. M~rcri. at 1130 

1;iiially: in direct contradiction to Ilayes and Smoke. and statutory 

plain language, the ~Vlucri Court improperly ii~ciudcd judicial revicw as 

an element of exliau\tion. Id 



~G%icr,i simply is not deterininat~ve in thrs case and should not be 

relied on as good law or ail interpretation of state law. The plain 

language of RCW 64.40.030, and as applied by Washington State courts, 

provides that the exhaustion requirement pertains to "administrative 

remedies", not judicial review. RCW 64.40.030. !Mcic,ri does not govern 

or provide relevant authority 

E. A Determination of Damages Under IiCW 64.40.020 Should 
be Remanded for Trial. 

Contrary to the County's comments, Manna did respond related 

to the County's assertions related to what damages Maillla had incurred. 

C P  1368-1396 (briefing and second Declaration of Doty). However, as 

Ma~ma noted previously, the County used portions of Ms. Lloty's 

deposition in a manlier entirely out oT context. Absent the County's 

single depos~tion. Lhcrc was absolutely no discovery performed as of the 

time of the summary judgment motions. Manna requests this Court to 

reject the County's attempt to avoid damages by raising out of context 

arguments prior to any discovery at all sl~ould he rejected. Alternatively, 

Maillla requests that this issue he rcmailded for express review and 

determination by the Superior Court as no such review by the Court was 

actually conducted 



The County inust do more to prevail on a matter of fact in 

suinmary j~idginent than simply raise an issuc and argue it should prevail 

because discovery had not yet begun. Clearly Manna incurred a nun~ber 

of "reasonable expenses and losses" between the time the County 

unlawfiilly denied the rezonc iil 2007 and finally granted the rezone 

wheil it wab given no optioi~ but to do so or be in violation of a direct 

court order. Evcn just the administrative record itself reflects substantial 

work by Manna's coi~sultants and discussioii of impacts on Manna of the 

Counly's unlawful denials. Manna requests the opportunity to conduct 

discovery and proceed forward with its claims. 

F. Kittitas County's Two-time Denial of the Site-Specific 
Rezone, and the Attendant Delays, Violated Manna's Rights 
Under 42 U.S.C. $1983. 

A county cannot deprive a plaintiff of a protected property right 

without due process of law. Manna had a riglit to due process of law in 

Kittitas County's review of the rezone application: and to approval ofthe 

rezone if Manna could satisfy the rezone criteria. 42 U.S.C. $1  983. 

1. -- Kittitas Countv's rezoile denial when Manna had n ~ c d  
rezone criteria violated Manila's right to substantive due 
process under 42 U.S.C. 61983. 

Manna recognizes that a property owner in general does not have 

a legal right to any partrciilar rezone. Howevcr, Manna docs have a right 

to a fair decision on its rczoile application. Tile Co~inty has adopted 



clear and express rezone criteria and these very rezone criteria have been 

interpreted and applied to Kittitas C:outity rezones by Washington 

Courts. See e.g Woodc 162 Wn.2d 597. The County cannot claim 

ignorance of how to apply its own rezone criteria. 

Manna had a right to a rational and l a w f ~ ~ l  decision. Once Manna 

had demoiistrated compliance with the adopted rezone criteria; Manna 

had a right to approval of the rezone. The fact that the criteria iiivolve 

discretio~iary review does not eqnate to authorizing the County to act 

arbitrarily, to ignore express judicial instructions as to both how to 

review the application and how to reach a decision. A discretionary 

review process does not authorize the County to ignore its adopted 

standards and ignore u~lcontroverted evidence in the record. 

Tlie County's action was not in any way arguably or rationally 

related to a legitinlate government interest. The County denied the 

rezone twice in toVal disregard of tlie evidence and with a total failure to 

actually apply the rezone criteria. 'Lhese denials, and tile attendant 

delays until the County had no choice but to approve tlie rezone or be in 

conte~iipt o r  court, violated Manna's substantive due process rights to 

both a rational decision and approval since Ma~ina amply deiiionstrated 

compliance with the County's own rezone criteria. 



. . 
11. Manna's 42 [J.S.C. 61 983 C:lainr is Kii~e. 

The County's allegation illat Manna's claims are not ripe cannot 

withstarrd sci.utiny As even tlrc County adm~ts, in order to be ripe, a 

plairltit'f 1niis1, have obtained a final decision on the application. A cause 

of action under 42 U.S.C. $1983 is immediately ripe "because thc harm 

occurs at the time of the violation as does the cause of actioil." Mission 

S~jrin,qs, 134 Wn.2d at 964-965 (citing Zinennor~ v. Uuvch, 494 lJ.S. 113, 

125, 110 S.Q.  975, 983, 108 L.Ed.2d 100 (S090); uddifionol cirirtions 

o m i l l e ~ .  

'I'he County wishes to convert the question of wlrether Manna's 

claim5 are ripe into one of whether Manna can ever bring a cause of 

action undei 42 U.S.C. $1983 where a city or county denies a site 

specific rezone application. That is a dil&mt question, separately 

argued by both parties and which should be decided in hvor of Manna. 

The question of ripeness is whether the County's twice failure to 

issue the rerone when Manna had satisfied all rezone criteria rcsulted in 

a deprivation of Manna's property rigl~t'? The County did not merely 

delay a rezone dccision, but i11 fact affirmatively denied Maiina's rczoirc 

twice. without any lawful authority what-so-ever. ?'Iris cluestion is ripe 

for review. 



. . . 
1x1. Xanna's 42 U.S.C.. 61983 Claim lisvolvcs a 

Co~lstitutionallv._P~otecLed I'ropertv IiiteresL 

Kittitas County also dircctly brought its summary judgnient 

motion on the questioi~ of whether a site-specific rezone decision should 

be subject to review undcr 42 G.S.C. $1983. Manna's intercst in 

ohtainiisg a valid and lawful decision in the rezone applicatioil is a 

protected "property interest" 42 U.S.C. S 1983. 

A site-specific rezone is simply 1x0 dilTcrcnt than a variance: 

condition use; or special use for purposes of review uiider 42 U.S.C. 

$ 1  983. Site-specific. quasi-judicial rezones (as opposed to area-wide. 

legislative rezones) are land use decisions similar to variances, 

conditional usc perinits and special use permits, any of which a11 

applicaiit is not entitled to uilless the applicant can show it has met all the 

locally-adopted crilcria. See e.g. Kelly v. C,'ouniy oj'(~,'helun, 157 Wn. 

App. 417, 237 P.3d 346 (2010); citing lo .Cunderliind Fumily Tveutnzenr 

1 5 ' e r ~ i ~ e ~  1'. i P u c o  127 W11.2d 782, 788, 903 P.2d 986 (1995); 

C'ougur Mouniuin A.ssocs. I/ King C'OMII~Y,  1 1  1 Wn.2d 742_ 757, 765 

P.2d 264 (1988); Cilj~ (f~Weu'ina v. T-Mobile USA, 123 Wn. App. 19, 95 

P.3d 377 (2004) (rcvicwed a variance and special use permit, reciting 

variance criteria substantially similar to site-specific rezone criteria such 

as those in this case). In all circurllstances, subsequent pcrlnits (e.g. 



subdivision or building persnit) are necessary before any pilysicai 

activity can take place on the ground. Even so, a site-specific rezone, 

variance, conditional use, or special use each n~alie it possible for an 

applicant to procccd with developmeiit that otherwise would not be 

allowed 

The Washington State Supreme Court has ruled that therc is no 

reason to trcnt denial of a coitditioilal use differently fiom a building 

permit in rcviewing whether there has been a violation of substa~itive due 

process under 42 [J.S.C. $1983. See e.g. Lulherun Day Cure, 11 9 Wn.2d 

at 125. As explaiilcd above, thcre is equally no reason to treat a site- 

spccific refonc denial differently from a conditio~ial use denial under 42 

U.S.C. $1983. Applicants for thcsc types of approvals should all be 

afSorded thc same substailtive due process protcclioils. 

G. Claims for Tortious Interference and Delay are Available to 
Manna. 

In its brieiing rclated to tortious interference wit11 a business 

expectancy and tortious delay, the Coullty totally ignores the s11ost 

applicable caseiaw on this issue, namely: Wesimarlc v. B~irien, 140 Wn. 

App. 540: I66 11.3d 813 (2007): City ofSeoztle v. Rlurne. 134 Wi1.2d 243, 

947 P.2d 223 (1997); iVil.con v. City qfSeutile, 122 W11.2d 814, 863 I'.2d 

1336 (1993); I'1eo.s v. C:iiy qfSeoifle,  112 Wn.2d 794, 805 P.2d 1158 



(1989). In all tlicse cases, the city or county was either found to havc 

tortuously delaycd or interfered by virtue ofthe city or county's unlawful 

decision or actions, or the court found there was a cause of action 

, ~ available that could proceed to trial. Ihe County totally ignores this 

caselaw. Pleas in particular addressed an arbitrary and capricious rezone 

action talcen by the City of Seattle and found tortious interfercncc by the 

City. Pleas, 112 Wn.2d 794. 

As was recognized in the list of foregoing cases, and as discussed 

in Maima's opening brief; Manna has a cognizable claim that the 

Superior Court improperly summarily dismissed. The Superior Court's 

decision in favor of the County's motion for ssunsliary judgment on this 

cause of action was improper and in disregard for the foregoing. well- 

established caselaw. 

CONC1,USION 

To the extent Manna did not reply further on any issue; for 

examplc, appeal of the attorney's fees award under chapter 64.40 RCW, 

Manna hereby rests on its Opcning Brief for brevity. 

tlascd on the foregoing analysis, Manna respectfully reil~~ests this 

Court to reversc tllc Superior Court's decisions on Manna's and Kittitas 



County's n~otions for summary judgment. Manna respectfully requests 

this Court to providc thc relief set forth in Manna's Opening Brief. 
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