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1. INTRODUCTION 

Westport subnlits this reply brier in furtiler support of its cross- 

appeal. For the reasons explained below, Hidalgo has Sailed to rebut 

Westport's showing that the trial court erred by including interest in the 

,judgment. Hidalgo was not entitled to add interest to the anount the trial 

court determined would be reasoilable, regardless of whether Westport 

specifically addressed the interest coinpollent of the settleineni at the 

reasonableness hearing. Alternatively, Hidalgo has failed to rebut 

Westport's showii~g that, even if he was elltitled to add interest, tlie trial 

co~irt should have computed interest at the statutory rate for tori claims. 

rather than the catcll-all rate. 

11. AliGUMENT 

A. The Standard of iieview is De Novo. 

"lssues of statutory interpretation and claiined errors of law are 

reviewed de novo." ,luckson v. Fi.nix Underground, Inc., 142 Wn. App. 

141, 145, 173 P.3d 977 (2007). In .J~rckson, the court reviewed dc novo the 

trial court's illclusion of iiltercst in a judgment entered pursuant to a 

settlement agree~neilt following a reasoi?ablei>ess determinatioi~. Id 

I,iltewise, in this case, this Court should review de novo the trial court's 

decision to include interest in the instant judgment. 



Nevertheless, even if the Court reviews the trial court's decision 

for an abuse of discretion, Wesiport has established an abuse of discretion 

ill this case. "[Alrl i i~cor~~ect legal analysis or other error of law can 

constitute jar?] abuse of discretion." Slnle v. Pibin, 161 Wi1.2d 517, 523, 

166 P.3d 1167 (2007). Ari ab~ise of discretion also occurs ".ivllen a 

decisioil rests on untenable grounds or is manifestly unreasonable." Green 

1). City of Wenalchee. 148 Wn. App. 351, 368, 199 P.3d 1029 (2009). 

IIerc, the trial court miscoiistrued the relevant statutes and case law 

when it included interest in the judgment. Accordingly, this Comt should 

reverse the trial court's decisio~i to illclude intcrcst in the judgment, 

regardless ofthe applicable standard of review. 

B. The Trial Court Erred By Including Interest in the Judgment 
Because Hidalgo Was Not Entitled to Add Interest to the 
Amount the Trial Court Determined Would Be Reasonable. 

As Westport explained in its opening brief, the trial court should 

not have included interest ill the judgment because, by doing so: the trial 

court improperly entered a judgme~~t ihat exceeded the amouili it 

previously detcrmiilcd would he reasonable. In response, Hidalgo argues 

that the trial court properly included interest in the judgmeiit because 

Westport did not speciiically address thc iiiclusioi~ of interest at tile 

reasonableness hearing. Hence, Hidalgo contends that Westport could not 

ol?ject to the inclusion oi'ii~terest in tlie judgment lle tendered to the Court. 



111 support, Hidalgo cites .Jackson, but .Jackson does not s~~ppor t  his 

argument. To the contrary, it supports Westport's argument. 

.Jacksor? slartds for the proposition that, when a court determilles 

the reasonableness of the "amount to be paid" under a settlement 

agreement, such amount includes both the principal amount of the 

settlement and any interest to be paid on the outstailding balance. .Jackson, 

142 W11. App. at 146. That is because "[bjoth principal and interest are 

coillpovlents of the settlement." Id  As the conit explained, "[a] plaiiltiff 

may be williiig to accept a sinaller principal amount if the interest rate oil 

the outstallding balance is higher, and vice versa.'' Id 

Accordiilgly, in .Juck,con, tile trial court's finding Illat the 

settlement was reasoilable necessarily iilcliided the interest cornpoileiit of 

the settlement, notwithstanding the fact that neither the parties nor the 

court specifically addressed it at the reasonableness hearing. Id. at 147. 

Once tile trial court determined that the settleinelit was reasonable, the 

insurer could not ob,ject to the iilclusion of interest in a judgment based on 

that settlement. 1fJ. 

The instant casc presents the inirror image of .Jackson. Here, as in 

.Juck.con, Hidalgo presented a settleineilt that included a principal ai~iount 

and interest. 1Jillike .Jiiikron, liowever, the trial court deternliiled that the 

settleinent was unreasonable. Applying the Iloiding in .Jackson, the trial 



court's determination that the settlement was unreasonable necessarily 

included both tlie principal and interest coiilpoiients of the settlement, 

even though the interest component was not specifically addressed at the 

reasonableness hearing. Again, undcr Jackson, -'[b]oth principal and 

interest are componcnls of tile settlcment" that is either approved or 

disapproved by the court.' Id at 146 

Further, after disapproving the scttlcment, the trial court 

determined that the reasoriablc "amount to be paid" to seltle Hidalgo's 

claiin was $688.875. Scr ~kIccrd(jmv V ~ ~ l l e y  (1i.vner '.s Ass'n v. St. Paul Fire & 

,Wurine In, C'o  , 137 Wn App 810. 819-20, 156 P 3d 240 (2007) ("If tlic 

court deterniiiies the scttleiment is unreasonable, RCW 4.22.060(2) 

requires the court to set a reasonable amount."). Agani, applying .Jackson, 

such amount was ncccssarily inclusive of interest, if any, to be paid on the 

principal amount. Here, tiie trial court did not include interest in the 

amount it deterni~ncd to be the reasonable scttleinent amount. Rather, after 

' Hidalgo, of caul-se, faults Wcslport for fiiling to specifically address the settle~ne~it 's 
interest component at tlie reasonabie~iess Iieariiig. But lie, too, could have raised it if he 
wanted to ensure that the interest component was deemed reasonable, even if tlie 
piincipal aiiiouirl was found unreasonable. Hidalgo, however, never ~nentioned tile 
interest coiiiponent during tlic hearing. Indeed, in tlie first sentence ofliis reasonable~iess 
petition, lie requested only that "tlie Court lind that $3,800;000 is a reasonable judgment 
amount" fol- his claim, witlioiit requestiiig any addilio~ial fiiidiiig that interest on that 
amount was also reasotiable. CP 555.  'flitis, Hidalgo was appal-enlly coiiteirt to keep tlie 
interest component out of tlie trial cou~ l ' s  purview, banking 011 the assumption that the 
trial court would firid tlie settleinent reasonable, tliereby precluding Westpon, under 
Jackson, from later clialleiigiiig the inclusioii of i~iterest in tlic judgme~rt. But, tlie trial 
coiir? fourid that. tile settle~ne~it was iinreasonable and, under .Iack~on, llic iiiterest 
component ~iecessai-ily fell aloiig witli it. 



analyziiig the probalility of success and the potential range of damages, 

should Hidalgo press his claim to trial, the trial c o ~ ~ r t  determined that the 

reasonable alnount to settle I-lidalgo's claim was $688,875. CP 6017-18. 

Accordi~-igiy, if' Hidalgo and Steveiiseil wanted to enter a new settlenie~lt 

for an amount tliat wo~ild bind Westport ill a later coverage actio~i: they 

were free to stipulate to the entry of a judgment in the amount thc court 

detcrmincd would be reasonable. See Wurer. :s Edge ITonzeowners Ass'n v. 

Waier's Edge Assocs., 152 Wn. App. 572, 602, 21 6 P.3d 11 10 (2009). 

They could not, however, enter a juciginenl binding Westport that 

exceeded the arnouilt the court determined would be reasoilable by adding 

interest to that amou~l t .~  Id 

Hidalgo's positioil illcorrectly presulnes that, because the trial 

court did not specifically acidress the interest cornpoilent of his settlement 

at the reasonable~~ess hearing. tliat colnpoilent was deemed reasonable, 

notwithstanding the fact that the trial court deter~nined that the settlement 

itself was unreasonable. That position, however, cannot be reconciled with 

.luckson, which, as discussed above, holds that both the principal and 

7 ,  
- rlie incliision of interest caiinot be justiiied on tlie grou~ids that I-lidalgo inust 
successf~iily sue Westpori ibr bad iBith before he can recover the judgtnent amoi~~i t .  
Wesrport can only be responsible to pay tlie reasoiiable settleiiient value o f  Hidalgo's 
claim, and Hidalgo is rial entitled lo recover a premium on that amount because lie has 
ctioseii to put-sue recovery exclusively fiom Wesrpolt. See Allan D. Windt, 2 Insurance 
Claiins & Dispi~tes 5tli 5 6:29 (Westlaw, database updated Marcli 2012) (explaining that 
an "insurer sliould iiever liave to pay . . .  a preiiiiiim" becausc the plaintiff tias chose11 to 
settle aiid pursue recovery froni the defendant's insurer). 



interest compoiieiits of the scttlemc~it arc iiicluded in the court's 

reasonableness determilxition, regardless of  whetlier the parties or the 

court specifically address the interest cornpollellt in the context of the 

reasonable~less hearing. .Jc~ckson, 142 Wn. App. at 146-47. Hidalgo's 

position is also incooisistellt with tile requirement that tlie plaiiitiff hear the 

burden to establish the reasonableness of the settlement. Chawssee v. Md. 

C s .  Co., 60 Wn. App. 504, 510, 803 P.2d 1339 (1991). Here; Hidalgo 

never established that either tlie settlement or the iilclusion of interest in 

the settlement's principal a~nount was reasonable. 

Hidalgo also incorrectly accuses Westport of ignoring RCW 

4.22.060(3), which prohibits the trial court from chaiiging the terms of a 

settlement agreerncnt. Westport does not contend that the trial court 

should have changed tlie t e r m  of the agreement. Ii; notwithstanding the 

co~~r t ' s  determiiiation that $688,875 was the reasonable "amount to be 

paid" to settle Hidalgo's claim, Ilidalgo and Stevensen chose to settle 

t~lidalgo's claim for more than tliat amount (by, for example, adding 

interest to it). they were free to do so. But they were not entitled to a 

judgment binding Westport to any amount tliat exceeded the a~llowlt the 

trial court previously determined to be reasonable. Rather, to the extent 

they sought to enter a judgment that would bind Westport in future 



litigation, they were constrained to enter a judgment in the amount the 

court previously determined would be reasonable - 110 more and no less. 

Accordingly, the trial court erred when it ciitered a judgment that 

inclitded not only the amount it previously determined to be reasonable 

($688,875), but also interest oil that ail~ount 

C. Even If Hidalgo Was Entitled to Add Interest, the Trial Court 
Should Have Computed Interest at the Statutory Rate for Tort 
Claims, Rather than thc Catch-All Rate. 

As Westport also explained in its opening brief, even if the trial 

court properly iiicluded interest in the judgment, it erred when it computed 

interest at the catch-all rate under RCW 4.56.1 10(4), rather than the 

applicable tort rate under RCW 4.56.1 10(3)(b), because the judgment was 

founded upon Stevensen's alleged tortious conduct. 

In rcsponsc, ilidalgo argucs that the triai court properly computed 

interest at thc catch-all rate under IZCW 4.56. I 1  O(4) because the judginent 

was based on a contract - namely, the settleluent agreement --- and none oi' 

the other categories of iilterest provided in the statute applies. Again, 

'Iidalgo relies upon Juckson to support his argument. Jczck.r.on is, however, 

distinguishable. 

In .Jackson. the trial court determined that a written settlement 

agreement calling for the inclusion of 12% interest was reasonable. 

.Juck.to?z, 142 Wn. App. at 144. Accordingly, in entering ajudginent based 



011 the agreement, the court was co~lfro~lted with the issue of whether to 

apply RCW 4.56.1 10(1), which states that judg~lleilts foulrded 011 written 

contracts shall bear interest at the rate specified in the contract, or RCW 

4.56.1 1 O(3); which sets the interest ratc i~.or judgments founded on tortious 

conduct. The court held that, as between those two categories. the former 

applied because (I)  the parties agreed on a specific rate of interest; (2) 

KCW 4.56.1 IO(1) "manifests a legislative intent to allow contracting 

parlies the frecdom to specify a different interest rate"; and (3) thc trial 

court approved the settlement agreement as reasonable. Id at 146. 

In this case, by coiltrast, Hidalgo and Stevensen did not iriclude 

any specific rate of interest in their settlemeilt agreement: nor did the trial 

court deterruine that their settlement agreement was reasonable. 

Consequently, neither liCW 4.56.1 lO(1) nor its legislative intent to allow 

contracting parties the freedom to specil'y a different interest rate applies. 

Rather, the issue in this case is whether to apply the rate set forth in RCW 

4.56.1 10(3)(b) for judgments li~unded upon tortious coilduct, or the catch- 

all rate under IiCW 4.56.1 lO(4) for judgn~ents not otherwise described in 

KCW 4.56.1 lO(1)-(3). 

As between these two provisions, RCW 4.56.110(3) most 

accurately reflects the basis for the judgment. Hidalgo claimed that 

Stevensen was negligeilt, seeking darilages on a tort theory of recovery. 



CP 3625-28. The judgment was entered against Stevcnsen to resolve 

Hidalgo's tort claiin. Accordingly, the judgment was "founded on the 

tortious conduct" of Stevensen, as required to trigger the interest rilte 

under RCW 4.56.1 lO(3). 

Nevertheless, Hidalgo argues that .J~rckson is coiitrolling because, 

in that case, the couii opined that tlic judgment based upon the parties' 

settlen~eiii agrcenlent was founded up011 a contract. ,Juck.~oi?, 142 Wn. 

App. at 146. But, in relying on .Jockion, Hidalgo ig~iorcs the two facts that 

distinguish it froin the instant case. Specifically, in .Jackson, (1) the parties 

agreed upon a specific interest rate for the judgment; and (2) the trial 'ourt 

determined that the settlement, including the parties' agreed-upon interest 

rate, was reasonable. The court's decisioii to apply the interest rate for 

contracts specifying a particular interest rate cannot be divorced from 

those two facts, which are not present in this case. Here, as noted above, 

Hidalgo and Stevensen did not agree upon any specific interest rate, and 

neither of their settlements was found reasonable by the trial court. I-Ience, 

Juckcon is inapposite wilh regard to the court's selection of the 

appropriate intercst rate. 

1:inalIy; as Westport pointed out in its opening brief, to the extent 

the Court ~ievertl~eless finds .Jirck,con apposite on tliis issue; the Court 

should overrule it. Contrary to the .l~iclc.son court's holding, the liability of 



a defeildant wlio has been sued for ior?ious co~~duct  remains "Sounded 

oii.. .tortious conduct," liCW 4.56.1 10(3)(b). irrespcctive of whctller Lhe 

plaintiffs suit is resoivcd by a settlenieiit or a trial oil the merits. In other 

words, the liianiier in w~llich the suit is resolved does not change the nature 

ofthe claim 011 which the defendant's liability is based. Indeed, but for the 

defendant's tortious conduct, the plaintiff would have no basis upon which 

to sue the defendant in the first place. Thus, any judgment entered against 

the defendant to resolve the plaintifrs suit is "founded on . . .  tortious 

conduct." RCW 4.56.1 10(3)(b). 

In response to this point. Hidalgo argues that Westporl is "barlc~ng 

up the wrong tree" hccause "Westport's issue is wit11 the interest on 

judg~ueilt statute, not .Jackson." But that is not true. Westport takes ilo 

issuc u'ith the text of the interest statiite, which u~lambiguously states that 

the tort rate of interest applies to judgtnents "founded on ... tortious 

conduct." RCW 4.56.1 10(3)(b). Rather, Westport takes issue with the 

./trck.son court's interpretation of tile statute, insol'ar as this Court coilstrues 

.luckson to require applicatio~i of the catch-all rate in RCW 4.56.1 10(4), 

rather than the tort rate in RCW 4.56.1 lo(;), to the instant judgment. This 

Court has the aiithority to ovcrrule a prior, incorrect interpretation of a 

statute. .repson v. D ~ J J ' I  o f l a b o r  dr Indws., 89 Wn.2d 394, 407, 572 P.2d 

10 (1977) ("The doctrine oS stare decisis is not applicable to statutory 



construction. . .whci~ it is decided that earlier iilterpretatio~ls are wanting, 

faulty, or even wrong."). Accordingly; to the extcilt this Court views 

.Iock~son as controlli~ig the outco~vc of this case with respect to the rate of 

iiitercst to hc applied to the judgment, the Court should overrule ./~~clz.son 

as wrongly decided. 

11 I. CONCLUSION 

For the above reasons. this Court should reverse the trial court 

insofar as the trial court included interest in the judgineilt. The Court 

should remand the case with illstructions to either enter a judgment 

without interest. or to iilclude interest at the applicable tort rate, rather than 

the catch-all ratc. 

Respectliilly sub~vitted this 20th day or  December, 2012 

hICOLL BLACK & 17El(? PLLC 
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Robert 1'. Conlo11 
Christopher A. Wadlcy 
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