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III. INTRODUCTION

This appeal concerns a flagrant miscarriage of justice to purchasers
of a subdivision lot. In creating the subdivision' in which the lot was located,
the developer did not record the easements against the adjoining property
which provided access; consequently, the buyers have been denied access and
good title for the past seven and a half years.

The developer and the developer’s incorporation of his sole
proprietorship which acted as the real estate agent on the sale, the seller, and
the title insurer’s local agent avoided all liability, and the title insurer nearly
so. Worse, the buyers suffered a $269,918.08 judgment in favor of the seller
and the developer’s incorporation of his sole proprietorship.

This injustice occurred when the long-time superior court judge,
Judge Reynolds, retired and his successor, Judge Altman (trial court), set
aside several of Judge Reynolds’s earlier summary adjudications and entered
summary judgments and judgments as a matter of law dismissing all of the
buyers’ causes of action against the seller, developer, the title insurer and its
local agent. This left only a single claim of negligence against the developer’s
incorporation of his sole proprietorship before the matter was submitted to

the jury. In granting these judgments, the trial court incorrectly made factual

I. The Pacific Rim Estates subdivision plat is pages 1 and 2 of the Appendix (App).
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determinations. Finally, after the jury reached its verdict, in an effort to shape
the appeal, the trial court entered findings of fact on substantive issues which
were properly the province of the jury.

Plaintiffs, appellants, and respondents Thelma, Karl, Lori and Karin
Kloster (the Klosters) are the buyers. Defendant and respondent Schenectady
Roberts (Roberts) is the seller. Defendant and respondent Alvin Fred Heany,
Jr. (Heany) is the developer. Robert Blades (Blades) is the former business
associate of Heany and the present principal of defendant and respondent
Pacific Rim Brokers, Inc. (Pacific Rim). Pacific Rim is the incorporation of
Pacific Rim Properties, the developer Heany’s sole proprietorship. Pacific
Rim served as Roberts’s real estate agent. Defendant and respondent Ameri-
Title, Inc. (Ameri-Title) is the title insurer’s local agent. Defendant,
respondent and cross-appellant First American Title Insurance Company
(First American) is the title insurer.

IV. ASSIGNMENTS OF ERROR

1. The trial court committed reversible error in granting Roberts’s
motion for summary judgment dismissing her from the action by 1) wrongly
applying RCW 18.86.090(1)(a) (App 15) which pertains to real estate
brokers’ vicarious liability, as abrogating the common law tort of “innocent
misrepresentation” for sellers of real property and 2) not recognizing

Roberts’s liability under the statutory warranty deed when the trial court ruled
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after trial that she delivered defective title to the Klosters.

2.The trial court committed reversible error 1) in setting aside Judge
Reynolds’s CR 56(d) ruling that Pacific Rim is the successor-in-interest to,
and has successor liability for, Heany and Pacific Rim Properties, 2) in
dismissing the claim of constructive/imputed knowledge arising from Pacific
Rim’s successor-in-interest status resulting in the violation of its duty to
disclose the non-recorded access easements, and 3) in not giving the
Klosters’s proposed special jury instruction no. 16. (App 3-4)

3. Judge Blaine Gibson, a visiting judge, committed reversible error
in granting Heany’s motion to quash service, and the trial court subsequently
committed reversible error in denying the Klosters’s motion to substitute
Heany as Doe One where Heany is a necessary and indispensable party.

4. The trial court committed reversible error in setting aside Judge
Reynolds’s CR 56(d) ruling, as a matter of law, that Ameri-Title was a co-
insurer of the Klosters’s title.

5. The trial court committed reversible error in concluding pursuant
to a CR 50(a) motion that there was an insufficient evidentiary basis for the
Klosters’s claims that Ameri-Title negligently failed to satisfy an assumed
duty to investigate, discover, and note the non-recorded access easements as

required by First American.

6. The trial court committed reversible error in concluding pursuant
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to a CR 50(a) motion that there was an insufficient evidentiary basis for the
Klosters’s causes of action against First American for its bad faith breach of
1) its title policy when it refused to cover non-recorded access easements
shown on a recorded plat, 2) its duty to defend, 3) the Unfair Claims
Settlement Practices Act (UCSPA), 4) the Consumer Protection Act (CPA),
and 5) in denying the Klosters’s motions for summary judgment for the same.

7. The trial court committed reversible error in concluding, pursuant
to a CR 50(a) motion, that there was an insufficient evidentiary basis for the
Klosters’s cause of action for breach of First American’s title policy in light
of First American’s conflict of interest in issuing title policies to adjoining
land owners, one policy showing that it is free of access easements and the
other showing access easements over that same property, and acting in bad
faith by refusing to defend the Klosters’s title and agreeing to defend its other
insureds against the Klosters.

8. The trial court committed reversible error in concluding, pursuant
to a CR 50(a) motion, that there was an insufficient evidentiary basis for the
Klosters’s causes of action for breach of both the UCSPA and the CPA in
light of evidence that First American 1) had no standards to ensure
compliance with eitheract,2) refused to investigate the claim that its insureds
had no access to their property, and 3) failed to inform the insureds that the

insurer’s claim investigation showed that the insurer’s agent had failed to
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research whether the access easements were properly created.

9. The trial court committed reversible error in dismissing all of the
Klosters’s claims for non-economic damages and all economic damages
except “cost of cure” based on the recently discredited “economic loss rule.”

10. The trial court committed reversible error when it refused to grant
the Klosters’s claim for indemnification for the cost of defending their title
and obtaining alternate access in light of its determination that the Klosters’s
title was defective.

11.Thetrial court committed reversible error in awarding Pacific Rim
and Roberts attorney fees pursuant to a Vacant Land Purchase and Sale
Agreement (VLPSA) because the actions against them were based in tort, not
in contract for breach of the VLPSA, and further, because Roberts gave a
statutory warranty deed, the VLPSA merged into the deed, became a nullity,
and did not provide a basis on which to award attorney fees.

12. The trial court committed reversible error in denying the
Klosters’s claim for their full attorney fees from First American because the
Klosters did not accept an invalid, vague, and inapplicable CR 68 offer.

13. The trial court committed reversible error in entering findings of
fact following the jury’s verdict, and compounded this error in particular by
making findings 12, 13, 13 [sic| to 22 (App 4-6) and conclusions of law | to

6 (App 6) regarding Roberts and Pacific Rim, and findings 1 to 7 (App 7-8)
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and conclusions 1 to 4 (App 8) regarding First American which are not
supported by the record.
V.ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

Issue 1. Is a seller of real property liable to a buyer for negligent

misrepresentation by failing to convey clear title pursuant to a warranty deed
because of non-recorded access easements? Assignments of Error | and 13.

Issue 2. Is a real estate broker, which is the incorporation of a sole
proprietor who developed a real estate subdivision, a successor-in-interest
1) subject to successor liability for the sole proprietor’s failure to properly
record the access easements to property which the real estate broker sold
without informing the buyer of the non-recorded access easements and 2)
charged with constructive/imputed knowledge of the sole proprietor’s failure
to record the access easements in violation of its duty to inform the buyer of

the non-recorded access easements? Assignments of Error 2 and 13.

Issue 3. Is a sole proprietor who developed a subdivision without
recorded access easements a necessary and indispensable party? Assignments
of Error 3 and 13.

Issue 4. Is a title insurer’s local agent liable as a co-insurer on a title
policy issued in the name of the title insurer where the agent is contractually
responsible for the first $3,500.00 of loss on every title policy which it issues
in the name of the title insurer? Assignments of Error 4 and 13.
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Issue 5. Are a title insurer and its contract agent liable for the agent’s

failure to satisfy an assumed duty to investigate, discover, and note non-
recorded access easements as required by the title insurer? Assignments of
Error 5 and 13.

Issue 6. Is it a breach of a title insurer’s policy to refuse to 1) cover
unrecorded access easements shown on a recorded plat, and 2) defend title to
property without access easements where it has issued title policies to
adjoining land owners and resolves the obvious conflict of interest by
defending one insured against the other? Assignments of Error 6,7 and 13.

Issue 7. Is it a breach of the UCSPA and the CPA for a title insurer
to 1) have no standards to ensure compliance with the UCSPA, 2) refuse to
investigate a claim that an insured has no access, and/or 3) not inform the
insured that its claim investigation showed that the claim resulted from the
failure of the title insurer’s agent to research whether the access easements
are properly created? Assignments of Error 8 and 13.

Issue 8. Is a buyer of real estate who does not receive clear title
because the land does not have its stated access limited to an “economic loss”
recovery? Assignments of Error 9 and 13.

Issue 9. Is an insured entitled to indemnity from a title insurer for the
cost of the insured’s defense of title as well as for his/her attempts to obtain
alternate access due to the title insurer’s refusal to defend? Assignments of
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Error 10 and 13.

Issue 10. May attorney fees and costs be awarded against a real estate
buyer in favor of the seller and the real estate broker pursuant to a VLPSA
where the buyer’s causes of action against the seller and real estate broker are
not based on the VLPSA and also, where the VLPSA has merged into the
statutory warranty deed and therefore has become a nullity? Assignments of
Error 11 and 13.

Issue 11.Is an insured entitled to an award of attorney fees and costs
from a title insurer where the title insurer denies the claim and refuses to
defend on the basis that the insureds did not accept an invalid, vague, and
inapplicable CR 68 offer? Assignments of Error 12 and 13.

VI. STATEMENT OF THE CASE

A. Procedural History Prior to Trial: The Klosters alleged causes
of action for negligent and intentional misrepresentation in a land purchase
and title insurance transaction, bad faith insurance claims practices and claim
denial, and violation of the CPA. Specifically, the Klosters claimed that
Roberts, Pacific Rim, Ameri-Title, First American, and Michael Moore
(Moore) in his capacity as First American’s Washington State Underwriter
and claims representative, made negligent and intentional misrepresentations
and concealed the non-recorded access easements. Additionally, they alleged
that Ameri-Title, First American, and Moore breached, and breached in bad
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faith, the title policy, violated their duties to defend and indemnify, engaged
in bad faith insurance claim practices, and breached the UCSPA and the
CPA. (Clerk’s Papers (CP) 1-17).

First American counter-claimed against the Klosters for declaratory
relief. CP 24-30. Moore was dismissed pursuant to a stipulation which
provided that his actions on behalf of First American concerning the
Klosters’s claim were authorized by, and bind, First American. CP 31-32.

The Klosters served Heany as Doe One. CP 1059-1076. The trial
court quashed service of summons on Heany (CP 1083) and subsequently
denied the Klosters’s motion to substitute Heany as Doe One. CP 1098-1099.

The Klosters’s motion for summary judgment against Roberts based
on innocent misrepresentation and imputed/constructive knowledge was
denied by Judge Reynolds on the basis that there were material questions of
fact. CP 1050-1051. Notwithstanding Judge Reynolds’s prior ruling, the trial
court subsequently granted Roberts’s motion for summary judgment of
dismissal of all claims against her. CP 1809-1811.

Pursuant to CR 56(d),Judge Reynolds ruled that 1) Ameri-Title acted
as one of the Klosters’s title insurers (CP 807-809, 1309-1310); 2) Pacific
Rim is the successor-in-interest to Heany and his sole proprietorship, Pacific
Rim Properties, and therefore has successor liability (CP 1293-1310, 1307-

1308); and 3) the title policy is ambiguous as to access coverage and must be
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interpreted in favor of the Klosters. CP 1446-1447.

The trial court granted First American’s motions which had the effect
of setting aside Judge Reynolds’s rulings that 1) the access easements are
incorporated by reference as part of Schedule A’s description of the land
insured and made factual findings that the Klosters have physical and legal
access (CP 2762); 2) abandoned Judge Reynolds’s logic and ruled that “an
ambiguity is created, when viewing the contract as a whole, by virtue of the
unfortunate plat map appended to the policy” (CP 4613); 3) the average
person could reasonably conclude that the title policy covers access outside
the plat of Pacific Rim Estates because the policy “references the mistaken
easement by attachment and guarantees coverage to ‘access’ ” (CP4613); and
4) “First American is precluded from arguing coverage to the jury.” CP4614.

Notwithstanding its order precluding First American from arguing
coverage to the jury, the trial court permitted First American to argue
coverage throughout the trial. RP 445-459.

The trial court orally ruled initially that the plat for Pacific Rim
Estates was defective and that it would be up to the jury to determine whether
First American breached its duty to defend. RP 14-16, March 7, 2011. The
Klosters moved for partial summary judgment that the non-recorded access
easements was a defect in title. The trial court denied the motion on the

grounds that its previous description of the plat as defective was “not a legal
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finding.” Emphasis added, CP 3278-3279.

First American again moved to set aside the title policy ambiguity and
coverage ruling and also to dismiss the Klosters’s claims for bad faith and
CPA claims. The trial court ruled that “|t]|he test is whether First American’s
conduct was reasonable. That is for the jury. Motion denied.” CP 3281.

Before trial, the trial court granted the defendants’ motions to limit the
Klosters’s damage claims on the basis of the “economic loss rule” to a loss
of value or a cost of cure, whichever was less. CP 2753-2759.

B. Rulings During Trial: The causes of action for negligent and
intentional misrepresentation and concealment against Pacific Rim, Ameri-
Title, and First American, and for breach and bad faith breach of the title
policy, of the duty to defend, of the UCSPA and of the CPA against Ameri-
Title and First American were tried to a jury. At the close of the Klosters’s
case, the trial court granted defendants’ CR 50(a) motions setting aside Judge
Reynolds’s determinations against Pacific Rim pursuant to CR 56(d)
regarding successor-in-interest status and successor liability. RP 1135-1141.

In doing so, the trial court improperly made factual determinations.”

2. “Trial court: Yes. Rulings were made previously based on a certain status of the file,
which, as | indicated earlier, has changed in subtle ways now_that we finally have the
evidence of live under-oath witnesses. I'm not going to allow Mr. Heany's error to be
attributed to the defendant in this case, so to the extent that that’s a previous ruling based on
the facts as | knew them at the time, or Judge Reynolds did, that has changed.” (Emphasis
added, RP 1141).
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The trial court then dismissed all causes of action against Ameri-Title
and First American based on these factual determinations. RP 1152-1154,CP
4205-4206. Consequently, the case went to the jury only on the Klosters’s
claim of negligent misrepresentation against Pacific Rim. The jury found the
Klosters 100% at fault but also determined that the cost of cure for the non-
recorded access easements was only $9,000.00. CP 3714-3716.

C. Rulings After Trial: Post trial, the trial court entered judgment
against the Klosters for Roberts’s and Pacific Rim’s attorney fees and costs
in the sum of $269,918.08 (CP 4371-4372); entered judgment in favor of
Ameri-Title (CP 4361-4362) and against the Klosters for Ameri-Title’s
statutory costs of $200.00 (CP 4421-4422); and entered judgment against
First American in favor of the Klosters for $33,715.65, which included the
jury’s cost of cure finding of $9,000.00. Finally, it awarded the Klosters
attorney fees and costs of $25,514.00, and offset First American’s award of
costs of $796.65 against the Klosters. CP 4449-4450. In so doing, the trial
court entered findings of fact on substantive issues. CP 4363-4370, 4451-
4455.

The Klosters filed notice, and amended notices, of appeal. CP 4395-
4400, 4423-4430, 4456-4465. First American cross-appealed.

D.Statement of the Facts: 1. Heany was a licensed real estate broker

(RP 855) and developer (RP 858); he did business as Pacific Rim Properties
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as a sole proprietor. RP 854. In 1978, Heany filed a preliminary plat for
Pacific Rim Estates with Klickitat County. CP 1937.

2. While the preliminary plat was pending, Heany sold an adjoining
parcel, WS-146, to Michael Fester (Fester) (CP 1937) over which access
easements for Pacific Rim Estates were to be recorded. CP 1937-1939. The
agreement between Heany and Fester (CP 1937, 1942) recited that 1) Fester
did not oppose the pending preliminary Pacific Rim Estates plat, and 2)
Fester would sign the necessary dedications if requested. CP 1939, 1942.

3. When the final plat for Pacific Rim Estates was recorded with
Klickitat County, Fester did not sign it. CP 1939. Consequently, the access
easements over WS-146 were invalid. RP 72, 671-672, 674, 678.

4. During this same time period, Blades, a licensed real estate agent,
sold properties with Heany doing business as Pacific Rim Properties under
Heany’s brokerage license. RP 853-854; CP 3584-3585. Blades notarized the
land sale agreement between Heany and Fester (RP 863-864) and notarized
the plat for Pacific Rim Estates. RP 868-869.

5. Approximately four months after the plat for Pacific Rim Estates
was recorded, Heany and Blades incorporated Pacific Rim Properties (RP
857) in Washington as Pacific Rim Brokers, Inc. (RP 568-569, 571; Exhibit
(Ex) 137), and qualified it to do business in Oregon. RP 572-573; Ex 138.

The incorporation and the Oregon qualification were to “engage in the
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general business of brokering and development of real estate.” RP 856-857.

6. Pacific Rim was a continuation of Pacific Rim Properties and
Heany’s business. RP 573. Blades and Heany were the sole incorporators of
Pacific Rim, its only shareholders, officers and directors. Ex 137. They
utilized Pacific Rim Properties’s offices, building, furniture and files, to
continue Pacific Rim Properties’s business upon its incorporation as Pacific
Rim.RP 857; CP 892-894,905-909. Blades purchased Heany’s entire interest
in Pacific Rim approximately a year later. RP 871-872.

7. Roberts inherited Lots 1 and 2 of Pacific Rim Estates from her
father and retained Pacific Rim as her exclusive sales agent. CP 1570. Blades
wrote to Roberts that the access road to Lot 1 was hard to locate and that the
parcel has a steep ravine running through the west portion which made it
harder to develop. RP 879-881; Ex 141.

8. Pacific Rim advertised Lot 1 on a multiple listing by scanning in
a copy of the plat map. RP 883-884. Karl Kloster responded to the ad. RP
885. Blades assigned another agent in Pacific Rim’s office, Adrian Palmer
(Palmer), to show Karl Lot 1. RP 885. Palmer had previously sold Lot 2 to
a different buyer. RP 620, 884.

9. The existing access road to Lots | and 2 lies within the non-
recorded 30 foot easement. RP 617. Palmer took Karl to Lot 1 along the

gravel road within the non-recorded 30 foot easement (RP 622-623) and gave
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Karl a copy of the plat map for Pacific Rim Estates. RP 623-624. Palmer told
Karl during their first visit that there was an existing 30 foot easement along
the entire length of the southern boundary of Lot 1. RP 624-625.

10. Later, Palmer took both Karl and Thelma Kloster to see the
property (RP 628-629) and told them that there were access easements on the
adjoining property to the south as shown on the plat map. He made this
statement notwithstanding the fact that there was a barbed wire fence
obstructing the easement. RP 629-630.

11. Palmer had doubts about the easements because of the existence
of the barbed wire fence and shared these doubts with Blades. RP 631-632.
Blades told Palmer that he would contact the property owners, the Rickeys.
RP 632, 886. Blades left the Rickeys a telephone message. RP 631-632, 886.

12. Blades never advised Palmer that he had not talked to the Rickeys.
Neither did he tell the Klosters that he tried to contact the Rickeys about the
barbed wire fence (RP 887) or about Palmer’s concerns. RP 888. Palmer did
not tell the Klosters of his conversation with Blades. RP 632, 638.

13. Palmer prepared an earnest money agreement (the VLPSA) for
Karl to sign (RP 626, 905-906) with Pacific Rim as the Klosters’s agent. RP
625-626. The VLPSA did not contain any reference to the barbed wire fence
or the access easements referred to in the plat. RP 626. Pacific Rim contacted

Ameri-Title for a preliminary title report. CP 819.
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14. Ameri-Title was a licensed agent of First American (RP 655)
pursuant to an agency contract which provided that Ameri-Title was
responsible for the first $3,500.00 of any loss on any First American policy
issued by Ameri-Title. RP 129, Ex 11. Ameri-Title was instructed by First
American to verify whether access easements are properly created for any
property on which title insurance was requested (RP 660; Ex 144),and if they
were not, to so note in the preliminary commitment and in the title policy by
use of a special exception. RP 660-662, Ex 144.

15.Craig Trummel (Trummel),an attorney and Ameri-Title’s general
manager in White Salmon (RP 652-653), attended seminars given by First
American’s Moore, one of which was held in the fall of 2003. RP 682. The
seminar agenda and notes Moore made at the seminar were admitted into
evidence. RP 683, Ex 145. At the seminar, Trummel received a copy of the
memo Moore had issued earlier (RP 686-687; Ex 144) and was aware that
First American required him to research whether easements are properly
created to properties on which preliminary commitments and title policies
were to be issued (RP 660) and that this fact was to be noted in a special
exception in the preliminary commitment. RP 661-662.

16. Ameri-Title did not determine whether the access easements were
properly created for Lot 1 (RP 692-693) and did not note in the preliminary

commitment or in the title policy issued to the Klosters that the access
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easements for Lot | were not recorded against the adjoining property. RP
671-672,674,678, 693.

17. The Klosters closed on Lot 1 (RP 1002; Ex 101) and thereafter
began using the road in the non-recorded access easement in order to reach
their property. RP 1002-1004. The Rickeys who owned WS-146 at the time
objected to the Klosters’s use of the road and contacted the Klickitat County
Sheriff’s Office, seeking to have the Klosters arrested. They also filed
complaints against the Klosters with other governmental agencies. RP 1004-
1005. Eventually, the Rickeys blocked the Klosters’s access to their property
via the non-recorded access easements. RP 790, 852, CP 3671. The Klosters
have therefore had no access to their property since that time. RP 1005. The
Klosters have not built an alternate road because they do not have other legal
access meeting Klickitat County requirements. RP 1006-1007.

18. After the Rickeys blocked the Klosters’s access to Lot 1, the
Klosters contacted Blades at Pacific Rim. RP 888. Blades spoke with Heany
who assured Blades “that was the correct easement.” RP 889. Blades spoke
to Trummel at Ameri-Title who told him that there was no access to Lot |
over the Rickeys’ property. RP 889-890. The Klosters then went to see
Trummel who told them to hire an attorney. RP 1082-1083.

19. Upon receipt of a demand letter from the Klosters’s attorney,

Trummel wrote a memo to Moore at First American. RP 664-665, 743; Ex
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149. In his memo, Trummel referred to the properties as being in “armchair
subdivisions” and explained the source of the problem. RP 668-669, 674,
678. Trummel’s memo also referenced that the recorded half of the easement
on Lot 2 “is almost impossible to use and would need significant excavation
due to slope.” Ex 149.

20. First American’s Teresa Beatty (Beatty), a member of First
American’s legal department (RP 735), received Trummel’s memo to Moore.
RP742,Ex 149. Beatty utilized that information to generate First American’s
first claim report. RP 743-745, Ex 154. In the claim report, Beatty described
the claim as a dispute over an easement between two insureds. RP 747. The
claim was established under the Rickeys’s policy, not the Klosters’s (RP 747-
757), and was described as “Both insureds are making a claim for damages
based on the existence (or nonexistence) of the easement.” RP 749, 829-830.
First American had no procedures or guidelines, written or unwritten, for
handling conflicting claims of insureds. RP 749-750.

21.The claim was denominated as a “title loss” (RP 751) based on the
American Land Title Association (ALTA) Claim Codes and Guidelines. RP
751-754,759; Exs 155 and 156. The responsibility code for the Klosters’s
claim was “T-1 Irregularity/Omission Agent” which was utilized for title
examiner errors. RP 755. There are codes for non-covered claims but these

were not used. RP 755. Beatty stated that there was no allegation in the
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Klosters’s claim letter that Ameri-Title or Trummel made an error (RP 75)
but that based upon Trummel’s memo and its enclosures, she determined that
“error omission by agent most closely fit the situation” (RP 757) and that the
Klosters sought a title defense. RP 758.

22. At the time of the Klosters’s claim to First American, that
company had no written claim procedures or manuals, held no seminars,
classes or presentations regarding the UCSPA and its requirements. RP 736-
739, 767-772. Beatty and Moore both testified that First American had no
means to ensure compliance or to satisfy its duty of good faith and fair
dealing. Id. It was stipulated that John Dahl, First American’s regional
counsel and an attorney licensed in California and Washington (RP 826),
would testify as had Beatty and Moore on those same issues (RP 827-829) as
well as had Moore regarding the handling of the Klosters’s claim. RP 830.

23. Moore provided underwriting advice to First American’s agents,
handled claims, and made presentations in seminars to agents regarding
searching and examining titles. RP 766. Moore authored and sent two
underwriting memos to First American’s agents in Washington on examining
easements. RP 695,772,775, 847; Exs 143 and 144.

24. First American’s insurance of appurtenant easements for ingress
and egress pursuant to its access coverage is undefined in its title policy and

is to be interpreted in accord with the understanding of the average person.
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RP 773-774. First American interpreted “access” as meaning “reasonable

vehicular access.” RP 695, 784; Ex 144.

25.Moore’s underwriting memo regarding examining easements (RP
695; Ex 144) was utilized in his seminars to instruct agents not to issue title
insurance on properties which did not have access. RP 776-777. First
American also instructed its agents to determine whether the access
easements were properly created before issuing any preliminary commitment
(RP779-780) and to make a special exception in the preliminary commitment
if the access easements were not properly created. RP 695; Ex 144.

26. When First American makes a determination that an insured lacks
a right of access, it may establish access or pay damages. RP 782-783.

27.Moore handled the Klosters’s claim (RP 782) and denied it on the
basis that the Klosters did not have an interest in the northern 30 feet of the
Rickey’s property (RP 789) even though Moore understood that the Klosters
were requesting that First American defend their title to Lot 1, a request
which Moore denied. RP 786. Moore did not investigate matters on the
ground and, thus, he did not determine whether the Klosters had “reasonable

vehicular access.” RP 784-785, 794-795.

28. Moore communicated to the Rickeys’s attorney that First
American would defend the Rickeys’s title against the Klosters but never

made a note of it in the claim file or anywhere else. RP 790-792. Moore
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would have authorized First American to defend the Rickeys if the Klosters
had sued to establish the access easements. RP 820.

29. Moore received a request to reconsider First American’s denial of
the Klosters’s claim (RP 793-794) and was provided a copy of a surveyor’s
report (id., RP 847; Ex 157) which stated that the Klosters’s access to Lot |
was partially obstructed. Moore refused to consider the surveyor’s report in
any re-evaluation of the Klosters’s claim because the report concerned *“what
was happening on the ground.” RP 794-795. Moore did acknowledge,
however, that First American would recognize coverage if there was a claim
that the access easements were invalid. RP 795-796.

30. Moore stated that even though all easements are excepted under
its title policy, those exceptions do not affect First American’s coverage for
access. RP 799. Moore agreed that the access easements called Heany Drive
on the plat for Pacific Rim Estates over WS-146 are covered under First
American’s policy because that is the manner in which Lot 1 gains access to
a public street. RP 800. Nevertheless, Moore determined that those easements
were not properly recorded and were not covered. RP 801-803.

VII. STANDARDS OF REVIEW

Questions and conclusions of law are reviewed de novo. Jackowski

v. Bolchelt, _ Wn.2d ___,278 P.3d 1100, 1105 (2012); Edmondson v.

Popchoi, 172 Wn.2d 272,

, 256 P.3d 1223, 1226 (2011). Statutory
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interpretation is a question of law. /d. Orders granting summary judgment are
also reviewed de novo, taking all facts and inferences in the light most
favorable to the nonmoving party. Jackowski, supra, 278 P.3d at 1105.

With respect to orders granting CR 50(a) motions, the truth of the
opposing party’s evidence is admitted, all reasonable inferences are afforded
to the opposing party,and no element of discretion is lodged in the trial court.
Brown v. Dahl, 41 Wn.App. 565, 573, 705 P.2d 781 (198S5). They are
reviewed de novo. Burchfiel v. Boeing Corp., 149 Wn.App. 468,479, 205
P.3d 145, review denied, 166 Wn.2d 1038 (2009).

Trial court rulings regarding indispensable party status are
interpretations of court rules and are reviewed de novo. Burt v. Washington
State Dept. of Corrections, 168 Wn.2d 828,832,231 P.3d 191 (2010). The
legal basis for awards of attorney fees and costs are likewise reviewed on
appeal de novo. Torgerson v. One Lincoln Tower, LLC, 166 Wn.2d 510,
517,210 P.3d 318 (2009).

VIII. ARGUMENT

Summary of Argument: Roberts sold real property to the Klosters
pursuant to a statutory warranty deed and has personal liability for non-
recorded access easements to the property that was sold. This is a defect in
title that even the trial court recognized post trial.

At trial, Heany, the developer of Pacific Rim Estates, admitted
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personal responsibility for his failure to properly record the access easements.
He is therefore a necessary and proper party.

Pacific Rim was the successor-in-interest to Heany and had successor
liability for his sole proprietorship business, Pacific Rim Properties, under
which Heany developed Pacific Rim Estates. Pacific Rim had successor
liability for the sale of the property without the properly recorded access
easements. Pacific Rim had imputed/constructive knowledge of Heany’s
failure to record the access easements and had liability for its failure to
disclose the non-recorded access easements.

Ameri-Title is First American’s contract agent in White Salmon, and
acted as a title insurer based on its agency agreement with First American.
Ameri-Title also assumed a duty to research whether the access easements
were properly created and to so note in the preliminary commitment and the
title policy. Ameri-Title’s failure to do so constitutes negligence as a matter
of law.

First American’s access coverage is undefined and must be interpreted
in accord with the understanding of the average person. First American’s
access coverage is also ambiguous as a matter of law and should be
interpreted in favor of the Klosters. All of the Klosters’s causes of action
against First American should have been decided by the jury, especially

because the non-recorded access easements are a covered title defect.
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The Klosters’s damage claims are not subject to the “economic loss
rule” and are not limited to either a cost of cure or a diminution in value. The
Klosters’s engineer should have been permitted to testify as to his opinion
whether an alternate access road is permissible and its cost.

The Klosters’s recovery of attorney fees against First American
should not have been limited on the basis of an invalid CR 68 offer. First
American’s refusal to defend the Klosters’s title entitles them to indemnity
for all of their costs and any liability for their defense of title. Pacific Rim and
Roberts are not entitled to attorney fees and costs pursuant to the VLPSA
because the Klosters did not sue for its breach and the VLPSA is a nullity
because of its merger into Roberts’s statutory warranty deed.

Issue 1. A Seller Of Real Property Is Liable For Negligent
Misrepresentation By Failing To Convey Clear Title Because Of Non-
Recorded Access Easements

The Klosters’s motion for summary judgment against Roberts (CP
973-985) relied on long-settled Washington common law to the effect that a
seller owes a duty to the purchaser to convey clear title to any access
easements which the property was represented to possess. Hoffman v.
Connall, 108 Wn.2d 69, 72-75, 736 P.2d 242 (1987). When a seller fails to
do so, he or she is personally liable for the lack of properly recorded access
easements. See Restatement (Second) of Torts 552C(1) (1977) (innocent

misrepresentation). (App 31) A seller of real property is presumed to know
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the basic attributes of the property being sold, including any easements which
allow access to it, and that clear title to the property is being warranted under
a statutory warranty deed. RCW 64.04.030. (App 21) In sales of real
property, there is strict liability for innocent misrepresentation. See
Comment c. to Restatement (Second) of Torts 552C(1) (1977). (App 32)

Roberts’s motion for summary judgment was based on grounds that

she did not know that the access easements to Lot | are not recorded and did

not know that Pacific Rim represented to the Klosters that the access
easements existed. CP 1569-1571.

The trial court granted Roberts’s motion for summary judgment,
indicating it was relying on its understanding of RCW 18.86.090(1)(a) (App
15), ruling that Roberts did not “participate” in the statements made by
Pacific Rim to the Klosters concerning the alleged existence of the access
easements. RP 30, September 1, 2010; CP 1809-1811. To support its legal
conclusion, the trial court relied on Professor Stoebuck’s views on another
statute, RCW 18.86.030. (App 14-15) See Stoebuck, 18 Washington
Practice: Real Estate: Transactions (2nd ed.) § 15.10. RP 29-30,
September 1,2010. (App 32-36)

In sum, the trial court misunderstood Professor Stoebuck’s views, as
Professor Stoebuck was referencing RCW 18.86.030 (App 14-15), not the
statutory provision that the trial court deemed dispositive to Roberts’s “non-
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participation.” RCW 18.86.090(1)(a). (App 15) Stoebuck, 18 Washington
Practice: Real Estate: Transactions (2nd ed.) § 15.10, at p. 210. (App 32-
36) In any case, both statutes are inapplicable to the issue of whether Roberts
retained an independent common law duty as a seller of real property in
Washington to convey clear title with recorded access easements, not as
occurred here with non-recorded access easements. Stated differently, RCW

18.86.030 (App 14-15) involves investigations by real estate agents and

RCW 18.86.090 (App 15) involves vicarious liability for acts of real estate

agents. Neither statute pertains to common law personal liability of sellers.

RCW 18.86.090 (App 15) was enacted by the Washington legislature
in 1996, and became effective in 1997. In the recent case of Jackowski,
supra, 278 P.3d at 1106-1108, the supreme court discussed this statutory
change and its impact on Washington common law duties which arise in real
estate sales. The supreme court observed that RCW 18.86.110 (App 15-16)
retains the common law to the extent it is not inconsistent with RCW
Chapter 18.86 (App 14) and that the legislature only redefined the duties of
real estate brokers, not sellers.

In light of Jackowski, supra, 278 P.3d at 1108, it is clear that the
Klosters were correct when they argued in support of their own motion for

summary judgment and in opposition to Roberts’s later motion that Roberts
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violated her common law tort duty to deliver good title with properly

recorded easements. The longstanding decision in Hoffman, supra, 108
Wn.2d at 72-75, was cited with approval in Hoel v. Rose, 125 Wn.App. 14,
21,105 P.3d 395 (2004) and Sound Built Homes, Inc. v. Windermere Real
Estate/South,Inc.,118 Wn.App.617,627,72 P.3d 788 (2003) and remains
unaffected by the 1996 changes to the statutory scheme involving real estate
brokers’ liability.

In Eastwood v. Horse Harbor Found., Inc., 170 Wn.2d 380, 387,
241 P.3d 1256 (2010), the supreme court emphasized that tort remedies
survive contract remedies to rectify a party’s injuries in tort. The irony here
is that the trial court ruled post trial that Roberts transferred a defective title
to the Klosters (CP 4210) even though she gave the Klosters a statutory
warranty deed pursuant to RCW 64.04.030. (App 21; Ex 101). That statute
provides that a statutory warranty deed must be deemed to convey a fee
simple interest which the grantor warrants against all persons claiming
otherwise. The non-recorded access easements are a defect in title which
provides another basis for Roberts’s liability pursuant to Restatement
(Second) of Torts 552C(1) (1977) (App 31) and the holding in Hoffman,
supra, 108 Wn.2d at 72-75. See also Edmonson, supra, 256 P.3d at 1227.

Even though the case was tried to a jury with Pacific Rim as the only

remaining defendant, as noted above, the trial court entered findings of fact
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and conclusions of law for what it said was “an inevitable appeal.” RP 1279,
1305, 1306, 1319. Although these findings are a nullity, they are also
incorrect. Finding 12 (App 4) stated that the Klosters failed to present any
proof in support of their causes of action against Roberts. CP 4365. This is
not surprising since the Klosters’s claims against Roberts had already been
dismissed and Roberts was not even present at trial.

The bottom line is that there was uncontroverted evidence presented
in support of the Klosters’s motion for summary judgment and at trial that
1) the access easements for Lot 1 are unrecorded, 2) Roberts is personally
liable for selling Lot 1 without recorded access easements pursuant to
Restatement (Second) of Torts 552C(1) (1977) (App 31),and 3) Roberts
is personally liable for failing to convey good title pursuant to RCW
64.04.030 (App 21) and Edmonson, supra, 256 P.3d at 1227.

Nothing in the recent enactment of RCW 18.86.090(1)(a) (App 15)
altered the independent common law duty with respect to a real estate seller’s
obligation to convey clear title. The trial court should have entered judgment
in favor of the Klosters against Roberts or, at the very least, the jury should
have been given the opportunity to consider all of these facts and evaluate
them under legally correct jury instructions.

Issue 2. A Real Estate Broker Which Is The Incorporation Of A Sole

Proprietor Real Estate Developer Has Successor Liability For The
Developer’s Failure To Record Access Easements To The Property
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Which It Sells

A. Procedural And Factual History: Pacific Rim’s first motion for
summary judgment dismissing the Klosters’s claims against it (RP 175-187;
CP 815-826) was denied by Judge Reynolds based on his determination that
material questions of fact existed. RP 184-185. The Klosters had defended at
the hearing on the motion, in part, on the basis that Pacific Rim was the
successor-in-interest to Heany and Blades in Heany’s personal business
known as Pacific Rim Properties. CP 905-922. Judge Reynolds agreed that
Pacific Rim was the successor-in-interest to Pacific Rim Properties, Heany,
and Blades. RP 185-187.

The Klosters later moved pursuant to CR 56(d) (App 30) to formalize
Judge Reynolds’s oral ruling on successor liability. CP 1103-1128; RP 185-
187. Judge Reynolds granted the motion and entered an order indicating that
Pacific Rim was the successor-in-interest to Pacific Rim Properties as the
continuation and incorporation of the business of Heany and Blades and is
thus subject to successor liability. CP 1293-1310, 1307-1308; RP 205-206.

At a pretrial hearing, Pacific Rim moved to set aside the holding on
successor liability. RP 43, November 2, 2010. The trial court denied the
motion stating that Judge Reynolds’s ruling regarding successor liability
would stand. /d.

The Klosters then moved for partial summary judgment against
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Pacific Rim based on Judge Reynolds’s holding that it had successor liability
for the non-recorded access easements as the successor-in-interest to Pacific
Rim Properties. CP 3282-3292. The motion also was based on Heany’s
declaration that it was his responsibility to record the access easements. CP
1937-1957. The trial court denied this motion. RP 463-464.

Despite Heany’s testimony at trial that he was solely responsible for
the failure to record the access easements (RP 566-567) and that his written
communications with the Klickitat County Planning Department in
developing Pacific Rim Estates were on his Pacific Rim Properties letterhead
(RP 548-550, Ex 134), the trial court set aside Judge Reynolds’s CR 56(d)
(App 30) determination that Pacific Rim was a successor-in-interest having
successor liability. RP 1135-1136 and 1141.

B. Argument: In Cambridge Townhomes, LLC v. Pacific Star
Roofing, Inc., 166 Wn.2d 475, 482-483, 209 P.3d 863 (2009) the supreme
court held that the continuing business exception to the general rule of non-
liability for successor business entities applies to the incorporation of sole
proprietorships. Where an incorporation is a mere continuation of a sole
proprietorship, the incorporation assumes the sole proprietorship’s liabilities
under successor liability. Cambridge Townhomes, LLC, supra, at 166
Wn.2d at 482-483.

Hence, it is apparent that Judge Reynolds was correct, as well as
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judicially prescient, when he concluded that Pacific Rim is the successor-in-
interest to Heany and Pacific Rim Properties and, therefore, has successor
liability based on the then existing case law.

The determination of successor liability is central to the Klosters’s
claims against Pacific Rim and Roberts. Based on the holding of successor
liability, the Klosters twice moved for a pretrial ruling pursuant to CR 56(d)
(App 30) that Pacific Rim has imputed/constructive knowledge of the lack of
the access easements. CP 1311-1327, 1323-1327,3293-3296. These motions
were denied. This was error because the business liability of a sole proprietor
is coextensive with,and indistinguishable from, the sole proprietor’s personal
liability. Freehe v. Freehe, 81 Wn.2d 183, 184, 500 P.2d 771 (1972).

The fact is that Heany was the progenitor, incorporator, director, and
officer of Pacific Rim. His knowledge of, and liability for, the non-recorded
access easements must be imputed to Pacific Rim. Deep Water Brewing,
LLC v. Fairway Resources Ltd., 152 Wn.App. 229, 215 P.3d 990, 1011,
(2009), review denied, 168 Wn.2d 1024 (2010); and Denaxas v. Sandstone
Court of Bellevue, LLC, 148 Wn.2d 654,666-667,63 P.3d 125 (2002). The
trial court erred when it held that imputed/constructive knowledge is
insufficient to hold Pacific Rim liable for failing to disclose the non-recorded
access easements even though it found sufficient evidence to show actual
knowledge of the non-recorded easements. RP 10-11, December 6, 2010.
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Knowledge by Pacific Rim is imputed to Roberts because she was the
principal in the sale of Lot 1 to the Klosters and Pacific Rim was acting as her
agent. Coast Trading v. Parmac, Inc., 21 Wn.App. 896, 908, 587 P.2d
1071 (1978). Pacific Rim’s principal, Blades, wrote to Roberts about the
access to Lot | and its necessity for Lot 1. Exs 140 and 141.

Although as noted above, the trial court should not have entered
findings and conclusions, certain of the trial court’s findings and conclusions
regarding Pacific Rim and Roberts are incorrect. Findings 13 and 13 (they are
mis-numbered) state that the Klosters “failed to present a scintilla of
evidence” to demonstrate any knowledge by Pacific Rim of the missing
easements. CP 4365-4366. At the end of the Klosters’s case, the trial court
agreed that the evidence at trial was essentially the same as presented on all
of the motions for summary judgment. RP 1135. In one of its orders, the trial
court reiterated that Pacific Rim’s motion as to intentional torts was defeated
by facts which raised the issue of “actual knowledge of the brokers.” CP
3275-3281, 3279-3280.

Thus, such evidence did in fact exist and Pacific Rim was legally
charged with knowledge of the non-recorded access easements. The trial
court should have so instructed the jury. See the Klosters’s proposed special
jury instruction no. 16 - Constructive or Imputed Knowledge (App 3-4).

Additionally, Blades did not disclose to the Klosters the results of his
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investigation of Lot | which showed doubt concerning the existence of the
non-recorded access easements. RP 877-87é.The Klosters’s causes of action
against Pacific Rim for negligent and intentional misrepresentation and
concealment should have gone to the jury based on successor liability and
imputed/constructive knowledge of the missing access easements.
Similarly, the trial court’s Finding 23 (App 5-6) declared that there
was no factual or legal basis for successor liability of Pacific Rim for
activities of Heany as a real estate developer. CP 4367-4368. This is not a
finding but, rather, a conclusion of law that is not supported by the evidence.
Judge Reynolds had earlier adjudicated Pacific Rim’s status as the successor-
in-interest to Heany, his sole proprietorship of Pacific Rim Properties, and
Pacific Rim’s successor liability. RP 205-206. This determination was
buttressed by the trial testimony of Heany and Blades; Exs 134, 137 and 138,
as well as Heany’s admission of responsibility. CP 1939, RP 566-567, 1135.
Judge Reynolds’s determination of successor liability is in accord
with the decision in Cambridge Townhomes, LLC, supra, 166 Wn.2d at
482-483. Consequently, the trial court erred by 1) setting aside Judge
Reynolds’s finding of successor liability, 2) not permitting the jury to decide
the issue, and 3) substituting its determination of the facts for the jury’s.

Issue 3. A Sole Proprietor Developer Who Failed To Record Access
Easements Is An Indispensable Party
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When Judge Reynolds considered Pacific Rim’s motion for summary
judgment, he questioned why Heany was not a party. RP 185. In response the
Klosters then personally served Heany as Doe One. Heany filed a motion to
quash based on CR 19 and 20. CP 1056-1058. The motion was granted. CP
1083.

CR 19 and 20 (App 28-30) do not provide any basis for the trial
court’s order quashing service of summons. CR 19 is titled “Joinder Of
Persons Needed For Just Adjudication” and requires that a court join all
necessary and/or indispensable parties. Harvey v. Board of County Com’rs
of San Juan County, 90 Wn.2d 473, 475, 584 P.2d 391 (1978). CR 20 is
entitled “Permissive Joinder Of Parties’™ and permits the joinder of all parties
where the right to relief arises out of the same occurrence or series of
occurrences.

Heany is a necessary party under CR 19 (App 28) whose presence is
indispensable to provide the Klosters with complete relief. Burt, supra, 168
Whn.2d at 833-834. Heany’s presence is necessary because he is responsible
for the failure to record the access easements. It is the incorporation of
Heany’s sole proprietorship (Pacific Rim Properties) into Pacific Rim which
sold Lot I to the Klosters as Roberts’s agent. In Burt, supra, 168 Wn.2d at
834, the supreme court said that a decision will be overturned where another

party is prejudiced by the absence of a necessary party. Here, the Klosters
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were unable to proceed directly against the person who admitted
responsibility (RP 566-567) even though that person was available, had been
served, and should have been made a party. Gildon v. Simon Property
Group, Inc., 158 Wn.2d 483, 499-500, 145 P.3d 1196 (2006).

The Klosters’s motion to substitute Heany as Doe One (CP 1084-
1097) likewise should have been granted. CR 10(a)(2) (App 27) permits the
use of fictitiously named defendants to designate unknown possibly
responsible parties. To litigate against someone by a fictitious name, all of the
elements of the cause of action must be known before any limitation applies
-- the “discovery rule.” Orear v. International Paint Company, 59
Wn.App. 249, 254-56, 796 P.2d 759 (1990), review denied, 116 Wn.2d
1024. A cause of action does not accrue until the plaintiff discovers, or ought
to have discovered, all the essential elements of his possible cause of action.
North Coast Air Servs., Ltd. v. Grumman Co., 111 Wn.2d 315, 318-326,
759 P.2d 405 (1988).

As set forth in the declaration accompanying the motion to substitute
Heany as Doe One, Heany was not interviewed before the action was filed.
CP 1089-1090. It was not until Pacific Rim filed its motion for summary
judgment that Heany’s involvement became apparent. CP 1090, 1094-1096.
The Klosters realized that Pacific Rim is the continuation of Heany’s sole

proprietor real estate developer and brokerage business, is his successor-in-
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interest and is liable for his prior actions. CP 1091-1093.

CR 10(a)(2) (App 27) must be read in conjunction with CR 15(c)
(App 27) and should be liberally construed to allow relation back of an
amendment if the defendant will not be disadvantaged. Kiehn v. Nelsen’s
Tire Company, 45 Wn.App. 291, 295-96, 724 P.2d 434 (1986). CR 15(c)
(App 27) requires that the party to be brought in has received notice such that
he will not be prejudiced in defending on the merits and knew or should have
known, but for a mistake of the identity of the proper party, that the action
would have been brought against him.

Heany knew of the pendency of the action sometime after it was filed
when he told the Klosters that he believed the easement was recorded and
valid, and he repeated this claim to the Klosters’s counsel. (RP 597-598).

The trial court erred in granting Heany’s motion to quash service of
summons and denying the Klosters’s motion to substitute Heany as Doe One
in order to litigate their claims against him as a party defendant as Judge
Reynolds originally questioned. Burt, supra, 168 Wn.2d at 834.

Issue 4. A Title Agent Is A Co-Insurer Of Title Where The Title Agent
Is Contractually Responsible For The First $3,500.00 Of Loss On Every
Title Policy Which It Issues In The Title Insurer’s Name

A.Procedural and Factual History: When Ameri-Title’s motion for

partial summary judgment was argued, the Klosters defended against Ameri-

Title’s assertion that it was not a proper party based upon the agency
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agreement between it and First American. RP 129, Ex 11. The agreement
provided that Ameri-Title is responsible for the first $3,500.00 paid on any
title policy which it issued in First American’s name. RP 129. Judge
Reynolds agreed with the Klosters, ruling pretrial that Ameri-Title acted as
a title insurer to the Klosters under RCW title insurance provisions because
it insures the first $3,500.00 of loss and is an agent operating under First
American’s license. RP 173, CP 807-809. The Klosters’s CR 56(d) motion
to confirm the foregoing as a matter without substantial controversy was
granted. CP 1293-1310.

After Judge Reynolds retired, First American and Ameri-Title moved
to revise and/or reverse certain of his CR 56(d) (App 30) rulings. They
requested the newly appointed trial court judge to set aside the finding that
Ameri-Title acted as a title insurer. CP 2277-2281. The trial court had stated
that it did not consider Judge Reynolds’s CR 56(d) rulings to be final
adjudications of the issues addressed and that it intended to revisit all of
Judge Reynolds’s orders. RP 40-42, November 2, 2010.

Even though summary judgment is precluded when there are factual
issues, the trial court made certain factual findings concerning Ameri-Title’s
status as an agent of First American and set aside Judge Reynolds’s ruling
that Ameri-Title acted as a title insurer. CP 2760-2764. The trial court did not

address the fact that Ameri-Title was a co-insurer on every policy of title
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insurance which it issues in First American’s name. CP 2760-2764.

Pursuant to the agency agreement between First American and Ameri-
Title (Ex 11), Ameri-Title bears the first $3,500.00 of loss on every policy of
title insurance which it issues in First American’s name and keeps 90% of the
premium. RP 662; CP 715-716, Deposition 42,45.

B. Argument:. RCW 48.29.170 (App 17) exempts licensed title
insurance agents from the title insurer’s licensing requirements of RCW
48.17.180. (App 17) These statutes exempt Ameri-Title from the requirement
to have its own title insurance license and brought Ameri-Title “under the
umbrella of a title insurance company” according to Judge Reynolds. RP 173.

RCW 48.01.040 (App 16) defines insurance as “a contract whereby
one undertakes to indemnify another or pay a specified amount upon
determinable contingencies.” RCW 48.01.050 (App 16-17) defines an insurer
as including “every person engaged in the business of making contracts of
insurance.” RCW 48.01.070 (App 17) defines “person” as any individual,
company, insurer, association, organization, reciprocal or inter-insurance
exchange, partnership, business trust, or corporation. Ameri-Title qualifies
under these definitions.

RCW 48.01.030 (App 16) specifies that the business of insurance is
affected by the public interest and requires that all persons so engaged “must

act in good faith, abstain from deception, and practice honesty and equity” in

38.



all insurance matters. Based on this and other relevant statutes, the
Washington Insurance Commissioner adopted WAC Chapter 284-30 (App
21), the UCSPA.

In addition to qualifying as an insurer under the RCW, Ameri-Title
qualified pursuant to the applicable WAC regulations. WAC 284-30-310
(App 22) defines its scope as applying to all insurers, to all insurance policies
and insurance contracts, and non-exclusive in that other acts may also be
deemed to be violations of specific provisions of the insurance code or other
regulations. WAC 284-30-320 (App 22-23) defines insurer as any legal entity
“engaged in the business of insurance, authorized or licensed to issue or who
issues any insurance policy or insurance contract in this state.” Ameri-Title
was engaged in the business of insurance, was authorized and licensed to
issue and did issue insurance policies. Ameri-Title was an insurer as defined
by the UCSPA and the RCW. The trial court erred when it set aside Judge
Reynolds’s ruling that Ameri-Title was a co-insurer of the Klosters’s title.

Issue 5. A Title Insurance Agent Is Liable For Its Failure To Research
Access Easements As Directed By The Title Insurer

A.Procedural and Factual History: Ameri-Title had authority to act
on First American’s behalf and was authorized to issue preliminary
commitments and title policies without prior approval of First American. It

also had a duty to disclose the fact that access easements were not recorded.
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Statement of the Facts (SF) 99 14-15. Indeed, the record shows that First
American directed all branch managers and agents to research access in every
transaction and to determine whether the appurtenant easements were
properly created, a requirement of which Trummel, Ameri-Title’s general
manager in White Salmon, was aware. SF 9y 14-15, 23-25.

B. Argument: First American’s requirement that Ameri-Title
investigate whether access easements were properly created and, if not, to so
note in the preliminary commitment and in the title policy is an assumed duty
analogous to that delineated in Sheridan v. Aetna Casualty & Surety
Company, 3 Wn.2d 423, 439, 100 P.2d 1024 (1940). There, a third party
was injured when Aetna’s agent failed to properly inspect an elevator in a
building which was owned by an insured. In concluding that Aetna was liable
for the third party’s injury, the supreme court determined that the action was
maintainable, not by virtue of any obligation imposed by the policy of
insurance, but because of the legal responsibility attaching to Aetna’s
voluntary assumption of the duty to inspect and report to the city. /d. at 439.

That is essentially what happened here. First American directed
Ameri-Title to investigate access easements. Any discrepancies in the
creation of access easements were required to be noted as an exception in the
preliminary commitment and the title policy. The record showed that no

exception was included in the Klosters’s preliminary commitment or title
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policy. Whether there was a failure to disclose was for the jury to determine.
See also Burg v. Shannon & Wilson, Inc., 110 Wn.App., 798, 808-809,43
P.3d 526 (2002); Brown v. MacPherson’s, Inc., 86 Wn.2d 293, 298-300,
545 P.2d 13 (1975).

First American and Ameri-Title asserted at trial that the preliminary
commitment cannot be the subject of a cause of action because RCW
48.29.010(3)(c) (App 17) provides that a preliminary commitment is not a
representation of the condition of title but rather is a statement of the terms
and conditions upon which the issuer is willing to issue its title policy. They
cited Barstad v. Stewart Title Guar. Co., 145 Wn.2d 528, 39 P.3d 984
(2002) for that proposition.CP 1516-1521. Their reliance on Barstad, supra,
is misplaced because although the supreme court declined there to find a
general duty of disclosure in preliminary commitments, it noted that instances
may arise when a duty to disclose may exist. Barstad, supra, 145 Wn.2d at
543-544. Ameri-Title failed to satisfy its assumed duty and is thereby liable
to the Klosters. Sheridan, supra, 3 Wn.2d at 439; Ex. 144. The trial court
erred when it dismissed Ameri-Title from the action pursuant to CR 50(a)
(App 30) instead of allowing the jury to decide the issue of its liability.
Issue 6. A Title Insurer Breaches Its Policy, Its Duty To Defend, The
UCSPA, The CPA, And Acts In Bad Faith Where It Refuses To Cover
Non-Recorded Access Easements Which Preclude Clear Title

A. Procedural and Factual History: First American’s title policy
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mentions access coverage twice without defining what it is. Ex 95. In two
underwriting bulletins, First American’s Moore informed its local agents,
including Ameri-Title, that its title policy automatically extended coverage
for access easements, that access coverage was undefined, and that First

American interpreted access to mean reasonable vehicular access. SF 9 23-

24. Moore directed each First American agent to determine if access
easements were properly created before issuing a title commitment. SF§ 25.

In First American’s electronic claim report on the Klosters, the cause
of the “RICKEY/KLOSTER EZ DISPUTE” was “IRREGULARITY-
OMISSION - AGENT,” not a lack of coverage. Ex 154.

Prior to trial, Judge Reynolds ruled that 1) First American’s access
coverage is undefined and must be interpreted in accordance with the
understanding of the average person (CP 1296); 2) the property described in
the title policy included all of the attributes of the plat of Pacific Rim Estates,
including the easements shown on the plat (CP4524-4525); 3) the plat shows
all of the easements as a matter of public record (CP 1302); and 4) Schedule
A of the title policy describes the easements insured by incorporation by
reference. CP 4524-4525. See Santos v. Sinclair, 76 Wn.App. 320, 322,
324-328, 884 P.2d 941 (1994).

Schedule A of the Klosters’s title policy provides that the land

referred to in the policy was Lot 1, Pacific Rim Estates, according to the
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recorded plat. Ex 95. There was no need to purchase a rider on a title policy
to coveraccess easements because once the easements were shown of record,
the title policy covered them. Santos, supra, 76 Wn.App. 327-328.

Easements in a recorded plat are valid even though they are not
described in actual “words” or in terms of “metes and bounds.” Easements
shown on the Pacific Rim Estates plat constituted an “exact legal description”
sufficient for legal recognition under RCW Chapter 58.17. (App 19) The
purpose of RCW Chapter 58.17 is to provide a standardized means to
subdivide property and to establish the legality of the platting system. RCW
58.17.020(2), (3) and (5). (App 19) RCW 58.17.030 (App 19) requires that
every subdivision satisfy all of the chapter’s provisions,and RCW 58.17.250
(App 20) requires that every subdivision and its plat be surveyed and certified
by a registered surveyor. RCW 58.17.160(1) (App 20) requires that the plat
be approved by the licensed county road engineer. Once these provisions are
satisfied, RCW 58.17.290 (App 20) requires the admission in evidence of
copies of any such plat.

Dedicated easements on a subdivision plat become property rights
which cannot be altered without written approval of all subdivision property
owners. RCW 58.17.218 (App 20) and RCW 64.04.175. (App 21)
Easements shown on a plat constitute an exact legal description sufficient for

legal enforcement. Wilhelm v. Beyersdorf, 100 Wn.App. 836, 842, 999
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P.2d 54 (2000). A graphically described easement in a recorded plat is an
exact legal description which is entitled to legal enforcement. RCW
58.17.320. (App 20)

Prior to trial, Judge Reynolds granted First American’s motion that
the Schedule B, section 2 exceptions in its title policy exclude from coverage
easements contained in both plats for WS-146 and Pacific Rim Estates. CP
4524-4525 . These exceptions created an ambiguity in First American’saccess
coverage in that, on the one hand, the Klosters have access coverage for
easements shown on the plat and, on the other, all easements are excluded
from coverage.

Significantly, Judge Reynolds ruled on a CR 56(d) motion that the
Klosters’s title policy was ambiguous as a matter of law as to access coverage
and must be interpreted in the Klosters’s favor. RP 245-246; CP 1446-1447.
First American moved several times to set aside Judge Reynolds’s ruling that
its access coverage was ambiguous. On the first motion, the trial court not
only set aside Judge Reynolds’s ruling that the access easements were
incorporated by reference as part of Schedule A’s description of the land
insured but also made factual determinations that the Klosters have physical
and legal access. The ambiguity ruling however was left intact. CP 2762.

On the next motion, the trial court abandoned Judge Reynolds’s logic

and ruled that “an ambiguity is created, when viewing the contract as a
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whole, by virtue of the unfortunate plat map appended to the policy.” CP
4613.The trial court ruled that the average person could reasonably conclude
that the title policy covers access outside the plat of Pacific Rim Estates
because the policy “references the mistaken easement by attachment and
guarantees coverage to access.” CP 4613. The trial court ordered “that First
American is precluded from arguing coverage to the jury.” (CP 4614).

Despite that ruling, the Klosters’s motion to preclude First American
from arguing coverage to the jury was denied. RP 458-459. First American
argued the issue of coverage throughout the trial.

The trial court later stated from the bench that the plat for Pacific Rim
Estates was “defective.” RP 15, March 7,201 1. Based on this statement, the
Klosters moved for partial summary judgment that the non-recorded access
easements constituted a defect in title. CP 2914-2919. Surprisingly, the trial
court denied the motion on the grounds that its previous description of the
plat as defective was “intended as a general description, as in ‘problematic,
faulty, deficient, not all it’s cracked up to be’-- not a legal finding.” Emphasis
added, CP 3278-3279.

First American again moved to set aside Judge Reynolds’s ruling that
the title policy was ambiguous and to dismiss the Klosters’s claims for bad
faith and CPA claims. The trial court denied the motion and ruled that

whether First American’s conduct was reasonable was for the jury. CP 3281.
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At the close of the Klosters’s case, the trial court dismissed all of the
Klosters’s causes of action against First American and Ameri-Title even
though it had ruled previously that these causes of action had a factual basis
and were for the jury to decide. RP 1152-1154, CP 4205-4206. After the jury
returned a finding for a cost of cure, the trial court entered a judgment in

favor of the Klosters and against First American for the cost of cure. The trial

court also awarded a minor portion of their attorney fees and costs that they
sought based on its post trial ruling that the cost of cure constituted a loss
attributable to the defective title “for which there was coverage.” CP 4210.
B. Argument: 1. Ambiguous Coverage: Judge Reynolds’s pretrial
ruling regarding the ambiguity of the access coverage was correct. Where a
provision in a policy of insurance is capable of two meanings or
constructions, the meaning or construction most favorable to the insured must
be employed. Shotwell v. Transamerica Title Ins.Co.,91 Wn.2d 161,167-
168, 588 P.2d 208 (1978). This rule applies with added force to exceptions
and limitations to a policy’s coverage. Witherspoon v. St. Paul Fire &
Marine Ins. Co., 86 Wn.2d 641, 650, 548 P.2d 302 (1976). When the title
policy is ambiguous and/or has a factual disparity, the exclusionary language
must be interpreted most favorably for the insured. Morgan v. Prudential
Ins. Co. Of America, 86 Wn.2d 432, 434-435, 545 P.2d 1193 (1976).

2. Illusory Coverage: The title policy’s access coverage was also
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illusory. On the one hand, access was a specified and enumerated coverage
and on the other, the means by which such access was created and existed --
easements -- were not. The exclusion swallowed all covered occurrences,
making the policy illusory. Taylor v. Shigaki, 8 Wn.App. 723, 730, 930
P.2d 340, (1997), review denied, 132 Wn.2d 1009. Such contracts must be
construed to avoid rendering contractual obligations illusory. Quadrant Co.
v. American States Ins. Co., 154 Wn.2d 165, 184,110 P.3d 733 (2005). In
light of the trial court’s ruling that there was coverage, it was error to dismiss
the Klosters’s causes of action for breach of the policy and bad faith at the
close of the Klosters’s case. Ironically, prior to trial, the trial court refused to
permit the Klosters to argue to the jury that Lot | is unmarketable by claiming
that they do not have good title. RP 494.

3. Duty To Defend: First American insured both the Klosters’s title
to Lot 1 and the Rickeys’s title to the property immediately to the south, WS-
146. When the Klosters and the Rickeys each presented a claim for defense
of their respective titles, First American informed the Rickeys that it would
defend their title but refused to defend the Klosters’s title. SF 9 20, 27-28.

This was a conflict of interest. First American had the same legal duty

to defend the Klosters’s title as it did the Rickeys’s. In Campbell v. Ticor
Title Ins. Co., 166 Wn.2d 466,470-471, 209 P.3d 859 (2009), the supreme

court held that RCW 48.01.030 (App 16) and the decision in Tank v. State
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Farm Fire & Cas. Co., 105 Wn.2d 381, 386-389, 715 P.2d 1133 (1986),

concerning an insurer’s duty to defend, applies to title insurance. The

supreme court held that the duty to defend is broader than the duty to
indemnify, citing Woo v. Fireman’s Fund Ins. Co., 161 Wn.2d 43, 52-54,
164 P.3d 454 (2007) and noting that the duty to defend is triggered if the

insurance policy conceivably covers the allegations in the complaint. The

duty to defend arises whenever superior title is claimed, not just when an
action is filed as the trial court noted in its order. CP 3277. Lawyers Title
Ins. Co. v. McKee, 354 S.W.2d 401, 407-408 (Tex.Civ.App., 1962) ’(App
37-44)

The lack of the access easements was a defect in the Klosters’s title,
as the trial court ultimately ruled. CP4210. A warrantor or guarantor of title,
which is what First American and/or a title insurer is, has a duty to defend an
insured’s title. Erickson v. Chase, 156 Wn.App. 151, 158-159, 231 P.3d
1261 (2010). This defense is required when someone claims superior title,
whether or not a complaint is ultimately filed.

First American made a determination that its policy interpretation was
correct and failed to give consideration to the Klosters’s tender and

interpretation of coverage. Due to the inherent ambiguity in First American’s

3. To the best of the Klosters's counsel’s research, this issue is undecided in Washington.
Lawyers Title Ins. Co., supra, appears to be the lead case nationally on this issue.
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title policy, the Klosters’s interpretation of coverage is paramount to First
American’s. By refusing to give the Klosters the benefit of the doubt, First
American breached its title policy by refusing to defend. American Best
Food, Inc. v. Alea London, Ltd., 168 Wn.2d 398,408, 411,413,229 P.3d
693 (2010). First American’s refusal to defend was a bad faith breach of its
title policy as a matter of law. (/d. at 413).

The trial court appeared to agree with this perspective in its ruling
from the bench. RP March 7,2011, 14-16. The Klosters’s motion for partial
summary judgment regarding First American’s failure to defend their title
(RP 374-378; CP 2936) was denied by the trial court on the grounds that it
was “a question of fact for the jury as to whether First American acted in bad
faith refusing to defend.” Emphasis added, CP 3278.

Nevertheless, the trial court dismissed the Klosters’s causes of action
against First American for breach and bad faith breach of the duty to defend
at the close of the Klosters’s case. RP 1152-1154. These breaches should
have been decided in favor of the Klosters as a matter of law, American Best
Food, Inc., supra, 168 Wn.2d at 413. Alternatively, the jury should have
decided the issue as the trial court previously ruled. This clear legal error
constituted an egregious violation of the Klosters’s rights to due process.
Issue 7. A Title Insurer Violates The UCSPA And The CPA Where It

Has No Compliance Standards, Refuses To Investigate A Claim And
Does Not Tell Its Insured That Its Title Agent Is Responsible
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A. Violations of the UCSPA: The UCSPA’s (RCW 48.30.010 (App
18-19) and WAC 284-30-300 through WAC 284-30-380), (App 21-27) most
basic requirement is that insurers “adopt and implement reasonable standards
for the prompt investigation of claims.” WAC 284-30-330(3). (App 23) As
Moore and Beatty testified, First American’s employees had only fleeting
knowledge of the UCSPA’s existence and no knowledge of its requirements.
SFY 22. First American did not have any standards to assure compliance with
the UCSPA, and it did not train its employees to comply with the Act. It
basically ignored the provisions of UCSPA. /d., SF § 22.

WAC 284-30-370 (App 26) “Standards for Prompt Investigation of
Claims,” mandates that insurers fully investigate all claims within 30 days of
notification. WAC 284-30-380(3) (App 26-27) mandates that if a claims
investigation remains incomplete after 30 days, within 45 days the insurer
must notify the claimant of the reasons additional time is needed for
investigation.

In his report to First American’s Moore, Ameri-Title’s Trummel
stated that the Klosters have no effective vehicular access to Lot 1. Ex 149.?

Pacific Rim’s Blades testified about a conversation with Ameri-

Title’s Trummel wherein Trummel stated that based upon Trummel’s review

4.*Access is technically available on the north 30 feet of the easement. I have been told that
on the ground, the 30 feet on the north side of the line is almost impossible to use and would
need significant excavation due to slope.”
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of the records, the Klosters have no access. SF § 18. At trial, in lieu of
reading the Rickeys’s deposition testimony, the parties stipulated that the
Rickeys blocked the Klosters’s access to Lot 1 for as long as the Rickeys
owned WS-146. RP 852; CP 3671. The only established road to Lot 1 lies
within the easements located on the Rickeys’ property. SF§ 9.

The trial court declined to admit Trummel’s full claim report into
evidence. RP 666. It redacted the sentence concerning the inability to use the
remaining half of the access easements on the grounds that the statement was
“triple hearsay.” RP 831-834. The redacted sentence was not hearsay because
it was not offered for the truth of the matter stated. Rather, it was offered to
show that First American was on notice of a matter which was legally
required to be part of its claim investigation. The trial court erred in redacting
that sentence from the report. RP 831-834.

Because Moore stated in his underwriting bulletins and at trial that
“access” was interpreted by First American to mean “reasonable vehicular
access,”’ the Klosters’s access to Lot 1 was an issue which any reasonable
claims person would have to investigate to determine whether Lot | had
“reasonable vehicular access.”

WAC 284-30-330(1) (App 23) prohibits the misrepresentation of
pertinent facts or insurance policy provisions to a claimant. It was not until

April 27, 2006, that First American revealed its electronic claim report of
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March 25, 2005, wherein the cause of the “RICKEY/KLOSTERS EZ
DISPUTE” was determined to be “IRREGULARITY/OMISSION -
AGENT.” RP 4,6, Ex 154. Beatty did not determine that there was a lack of
coverage. Id. The Guidelines For Using ALTA Claim Codes and the ALTA
Claim Codes (Exs 155 and 156) have codes for determinations of non-
coverage, but they were not used. Ex 154.

In sum, the record was clear that First American improperly denied
the Klosters’s claim, refused to investigate their claim in accord with the
UCSPA, and failed to even acknowledge the UCSPA’s requirements. Each
of these are violations of RCW 48.01.010 (App 16) and 48.01.030 (App 16)
as well as WAC 284-30-330(1), (4), (7), (13); (App 23-25) WAC 284-30-
350 (1) and (2) (App 25); and WAC 284-30-370. (App 26)

B. Violations of the CPA: The aforementioned violations of the
RCW and of the WAC by First American were also violations of the CPA,
RCW 19.86.20. (App 16) International Ultimate v. St. Paul Fire &
Marine, 122 Wn.App. 736, 756, 87 P.3d 774, review denied, 153 Wn.2d
1016 (2004). It was error for the trial court to dismiss the Klosters’s causes
of action based thereon.

Issue 8. A Real Estate Buyer Who Does Not Receive Clear Title Because

Of Non-Recorded Access Easements Is Not Limited To An “Economic
Loss” Recovery

A.Introduction: The supreme court recently made clear that the term
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“economic loss rule” was a misnomer and is actually the independent duty
doctrine. Jackowski, supra, 278 P.3d at 1105-1106; Eastwood, supra, 241
P.3d at 1259. The trial court erred when it limited the Klosters’s damage
claims to forms of “economic loss.” CP 2244-2247.

RCW 4.56.250 (App 9-10) -- without its unconstitutional damage
limitation -- authorizes the recovery of both economic and non-economic
damages. The Klosters suffered both economic and non-economic damages --
squarely within the province of the jury to decide (Sofie v. Fibreboard Co.,
112 Wn.2d 636, 638, 645, 780 P.2d 260 (1989)) -- especially the Klosters’s
non-economic damages which are particularly within the scope of
constitutional protection. Sofie, supra, 112 Wn.2d at 648.

B.Non-Economic Damages and the “Economic Loss Rule:” Under
long-settled case law based on the insurers’ statutory duty of good faith
(RCW 48.01.030, App 16), the courts have ruled numerous times that
emotional distress is a recoverable item of damage against insurers for breach
of that duty. See Mason v. Mortgage America, Inc., 114 Wn.2d 842, 849-
850,854-855,792 P.2d 142 (1990); Kirk v. Mt. Airy Insurance Company,
134 Wn.2d 558, 560, 951 P.2d 1124 (1998).

The trial court granted First American’s and Pacific Rim’s motions
to dismiss all of the Klosters’s claims for emotional distress, including those

of Karl Kloster. RP 10, March 7, 2011, CP 2753-2759. The record showed
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that Karl suffered an industrial accident in 1994 and was disabled. RP 32,
November2,2010,CP 1866-1870. He suffered from general anxiety disorder
(GAD) as a result of being disabled and unemployable. RP 33, November 2,
2010, CP 1866-1870, 1975-1979. His counselor and her records showed an
increase in his symptoms in the months after the Klosters’s purchase of Lot
1 and the ensuing litigation CP 2014-2049,2037,2043-2048,a compensable
damage because Karl was an “‘egg shell” plaintiff. State v. Hiett, 154 Wn.2d
560, 572, 115 P.3d 274 (2005). One behavioral characteristic of GAD
sufferers is their inability or unwillingness to discuss the source or cause of
their anxiety. RP 34-36, November 2, 2010; CP 2047-2048.

In dismissing the claims for emotional distress, the trial court
mistakenly relied on the decisions in Hunsley v. Giard, 87 Wn.2d 424,435,
553 P.2d 1096 (1976) and Hegel v. McMahon, 136 Wn.2d 122, 134-135,
960 P.2d 424 (1998) in granting Pacific Rim’s motion to dismiss the
Klosters’s and Karl’s emotional distress claims on the grounds 1) that Karl’s
medical records and health care providers did not disclose the cause or source
of his anxiety or its aggravation and 2) that the other Klosters did not seek
medical care for their emotional distress. RP 33-35, November 2,2010. This
was legal error.

In Herring v. Department of Social and Health Services, 81

Wn.App.1,24-25,914 P.2d 67 (1996), the court held that emotional distress
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is a compensable damage where an intentional tort is committed. The court
determined that where emotional distress is asserted, a distinction must be
drawn between what is required for a finding of liability and the recoverable
damages resulting from an injury. /d. Similarly, in Cagle v. Burns and Roe,
106 Wn.2d 911, 920, 726 P.2d 434 (1986), the supreme court emphasized
that once a plaintiff proves a defendant’s intentional wrongful conduct, a
plaintiff is only required to prove emotional distress to recover damages
attributable to the wrongful act. Nord v. Shoreline Sav. Ass’n, 116 Wn.2d
477, 483-484, 805 P.2d 800 (1991). The objective symptom requirement
applies only where negligent infliction of emotional distress is asserted and
goes to proof of liability, not damages. /d. at 485.

The Klosters’s claims for humiliation and mental anguish arose from
the adjoining property owners having reported the Klosters to various public
agencies for alleged trespass and related matters. CP 2460-2476. The Klosters
were confronted by public officials and by the adjoining property owners
several times, either in the presence of public officials or independently. CP
2460-2476.

The jury may award damages for humiliation and mental anguish
based on these occurrences. Washington has long recognized the right of
persons subjected to abuse by unwarranted claims of illegal conduct and

encounters with police and other governmental agencies to recover damages
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for humiliation and mental anguish suffered as a result, especially in alleged
cases of trespass. Wilson v. Walla Walla, 12 Wn.App. 152, 153-155, 528
P.2d 1006 (1974); Wood v. Rolfe, 128 Wn. 55, 57, 221 P. 982, (1924). At
the beginning of trial, the trial court improperly precluded Karl and Lori
Kloster from putting on any evidence of their loss of consortium. RP 593.

The Klosters suffered further non-economic damages resulting from
1) the denial of a proper claim investigation, 2) the wrongful denial of title
insurance coverage, 3) the bad faith treatment of them by First American and
4) its violations of the UCSPA and of the CPA.

C. Economic Damages: The Klosters also suffered consequential
economic damages. These damages resulted from the loss of clear title and
on-going costs of ownership. In Denny’s Restaurants, Inc. v. Security
Union Title Ins. Co.,71 Wn.App. 194, 210-211, 859 P.2d 619 (1993), the
court determined that loss of a utility easement which is within the
unrecorded access easements and is itself unrecorded, loss of use of property,
the on-going cost of ownership such as annual property taxes and
homeowner’s dues, as well as the cost to build alternate equivalent access are
all recoverable damages in litigation involving title insurers.

All of the Klosters’s claims for consequential economic damages are
permitted under Washington law: 1) loss of use of property and title, and

CPA damages (Mason,supra,114 Wn.2d at 849-850,854-855); 2) recovery
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of financial and emotional damages (Anderson v.State Farm, 101 Wn.App.
323, 330-331, 2 P.3d 1029 (2000)); and 3) loss of use of money (Griffin v.
Allstate Ins. Co., 108 Wn.App. 133, 147-149, 29 P.3d 777 (2001)).

Pretrial, the trial court ruled that the Klosters’s expert, Darrin O.
Eckman, an engineer, could testify as a fact witness concerning the cost of
constructing an alternate access road. RP485-486. At trial, however, the trial
court refused to allow Eckman to testify as to the required construction
standards and cost of a replacement roadway. RP 950, 954-958, 961-962. It
further refused to permit Eckman to explain the basis for his opinion to the
trial court. RP 951. Eckman was instead directed by the trial court to testify
regarding construction of a “driveway” and its cost rather than the cost of a
“roadway.” RP 961-962. The limitations imposed on Eckman by the trial
court regarding the kind and cost of alternate access are contrary to the
Klickitat County construction requirements and standards and contrary to
Eckman’s opinion of the true cost of alternate access. Ex 158. The trial
court’s directive to Eckman regarding his testimony was another violation of
the Klosters’s rights to due process and a fair trial.

Issue 9. A Real Estate Buyer Who Does Not Receive Clear Title Because
Of Non-Recorded Access Easements Is Owed A Defense Of Title

The trial court held that the missing access easements were a defect

in title “for which there was coverage.” CP 4210. The duty to defend is
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broader than the duty to indemnify. Campbell, supra, 166 Wn.2d at 470-
471; Woo, supra, 161 Wn.2d at 52. Because the Klosters were entitled to
coverage and a defense, First American must indemnify them for all costs
incurred in defending title and attempting to obtain the non-recorded access
easements. American Best Food,supra,168 Wn.2d at 408,411,413; Axess
Int’l v. Intercargo Ins., 107 Wn.App. 713, 720-721, 30 P.3d 1 (2001).

Issue 10. A Real Property Seller And Her Real Estate Agent Are Not Due

Attorney Fees Under VLPSA Where The Claims Against Them Were
Not Based On VLPSA And Where VLPSA Merged Into The Deed

The Klosters’s causes of action against Pacific Rim and Roberts
alleged negligent and intentional misrepresentation and concealment, notany
contractual breach of the VLPSA.CP 1-17. According to the jury instructions
proposed by Pacific Rim and read to the jury, the action against Pacific Rim
was for professional negligence and violation of its statutory duties under
RCW 18.86.030. (App 14-15) CP 3684-3713. Jury Instructions Nos. 6, 6A,
6B, 6B-1 and 6C. (App 3) CP 3691-3695. The Klosters sued Roberts for
personal liability under Restatement (Second) of Torts 552C(1) (1977)
(App 31) and the holding in Hoffman, supra, 108 Wn.2d at 72-75, for
innocent misrepresentation. RP 26, September 1, 2010. The basis for trial
court’s summary judgment in favor of Roberts was RCW 18.86.090(1)(a)
(App 15) -- a lack of vicarious liability. RP 26-29, September 1,2010.

Under Boguch v. Landover Co., 153 Wn.App. 595, 609-610, 618-
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19, 224 P.3d 795 (2009), there is no right to recover attorney fees based on
contract when the claim is based on negligence. The trial court’s order for the
Klosters to pay attorney fees and costs to Pacific Rim and Roberts mirrored
the language from Boguch, supra, 153 Wn.App. at 618-619, but it
inexplicably reached the opposite conclusion. (See CP 4208-4209).

The trial court’s conclusion that the misrepresentation and
concealment causes of action arose out of the VLPSA (CP 4208) was
erroneous because it was the unrecorded access easements which form the
basis for the tort causes of action -- the access easements were not set forth
in the VLPSA. The Klosters never claimed that the VLPSA was violated as
required by Boguch, supra, 153 Wn.App. at 618-619.

Another basis for invalidating the trial court’s award of attorney fees
to Pacific Rim and Roberts is that the statutory warranty deed which Roberts
gave the Klosters superceded the VLPSA. The VLPSA is merged into the
statutory warranty deed and was extinguished -- as was the enforceability of
the attorney fee clause. Barber v. Peringer, 75 Wn.App. 248, 251-254, 877
P.2d 223 (1994). In sum, the award of attorney fees and costs against the
Klosters was clearly erroneous on two separate grounds and must be reversed
under both Boguch, supra, and Barber, supra.

Issue 11. A CR 68 Offer Has No Application To The Determination Of
An Attorney Fee Award Against An Insurer
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A.Inapplicability: In Hodge v. Development Services of America,
65 Wn.App. 576, 580-581, 828 P.2d 1175 (1992), the court stated thata CR
68 offer (App 30-31, 45-48) only affects the right to recover attorney fees as
costs when fees as costs are permitted by statute. Thus, attorney fees and
costs under Olympic S.S. Co. v. Centennial Ins. Co., 117 Wn.2d 37,52-53,
811 P.2d 673 (1991) are not affected by a CR 68 offer because they are
permitted by case law, not by statute. Acceptance or rejection of a CR 68
offer can have no impact on whether an insured is entitled to recover attorney
fees and costs under Olympic S.S. Co., supra, 117 Wn.2d at 52-53.

In Edmonson, supra, 256 P.3d at 1229, the supreme court -- relying
on well established “good faith” law -- held that whenever a warrantor or
guarantor breaches its duty to defend, the warrantor or guarantor is obligated
to pay the costs incurred in defense. The trial court erred in using the CR 68
offer to limit the Klosters’ award of attorney fees against First American.

B. Invalidity: In addition to being inapplica