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III. INTRODUCTION 

This appeal concerns a flagrant miscarriage of justice to purchasers 

of a subdivision lot. In creating the subdivision! in which the lot was located, 

the developer did not record the easements against the adjoining property 

which provided access; consequently, the buyers have been denied access and 

good title for the past seven and a half years. 

The developer and the developer's incorporation of his sole 

proprietorship which acted as the real estate agent on the sale, the seller, and 

the title insurer's local agent avoided all liability , and the title insurer nearly 

so. Worse, the buyers suffered a $269,918.08 judgment in favor ofthe seller 

and the developer's incorporation of his sole proprietorship. 

This injustice occurred when the long-time superior court judge, 

Judge Reynolds, retired and his successor, Judge Altman (trial court), set 

aside several of Judge Reynolds's earlier summary adjudications and entered 

summary judgments and judgments as a matter of law dismissing all of the 

buyers' causes of action against the seller, developer, the title insurer and its 

local agent. This left only a single claim of negligence againstthe developer's 

incorporation of his sole proprietorship before the matter was submitted to 

the jury. In granting these judgments, the trial court incorrectly made factual 

I. The Pacific Rim Estates subdivision plat is pages I and 2 of the Appendix (App). 
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determinations. Finally ,after the jury reached its verdict, in an effort to shape 

the appeal, the trial court entered findings offact on substantive issues which 

were properly the province of the jury. 

Plaintiffs, appellants, and respondents Thelma, Karl, Lori and Karin 

Kloster (the Klosters) are the buyers. Defendant and respondent Schenectady 

Roberts (Roberts) is the seller. Defendant and respondent Alvin Fred Heany, 

Jr. (Heany) is the developer. Robert Blades (Blades) is the former business 

associate of Heany and the present principal of defendant and respondent 

Pacific Rim Brokers, Inc. (Pacific Rim). Pacific Rim is the incorporation of 

Pacific Rim Properties, the developer Heany's sole proprietorship. Pacific 

Rim served as Roberts's real estate agent. Defendant and respondent Ameri

Title, Inc. (Ameri-Title) is the title insurer's local agent. Defendant, 

respondent and cross-appellant First American Title Insurance Company 

(First American) is the title insurer. 

IV. ASSIGNMENTS OF ERROR 

1. The trial court committed reversible error in granting Roberts's 

motion for summary judgment dismissing her from the action by 1) wrongly 

applying RCW 18.86.090(1)(a) (App 15) which pertains to real estate 

brokers' vicarious liability, as abrogating the common law tort of "innocent 

misrepresentation" for sellers of real property and 2) not recognizing 

Roberts's liability under the statutory warranty deed when the trial court ruled 
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after trial that she delivered defective title to the Klosters. 

2. The trial court committed reversible error 1) in setting aside Judge 

Reynolds's CR 56(d) ruling that Pacific Rim is the successor-in-interest to, 

and has successor liability for, Heany and Pacific Rim Properties, 2) in 

dismissing the claim of constructive/imputed knowledge arising from Pacific 

Rim's successor-in-interest status resulting in the violation of its duty to 

disclose the non-recorded access easements, and 3) in not giving the 

Klosters's proposed special jury instruction no. 16. (App 3-4) 

3. Judge Blaine Gibson, a visiting judge, committed reversible error 

in granting Heany's motion to quash service, and the trial court subsequently 

committed reversible error in denying the Klosters's motion to substitute 

Heany as Doe One where Heany is a necessary and indispensable party. 

4. The trial court committed reversible error in setting aside Judge 

Reynolds's CR 56(d) ruling, as a matter of law, that Ameri-Title was a co

insurer of the Klosters's title. 

5. The trial court committed reversible error in concluding pursuant 

to a CR 50(a) motion that there was an insufficient evidentiary basis for the 

Klosters's claims that Ameri-Title negligently failed to satisfy an assumed 

duty to investigate, discover, and note the non-recorded access easements as 

required by First American. 

6. The trial court committed reversible error in concluding pursuant 
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to a CR SO(a) motion that there was an insufficient evidentiary basis for the 

Klosters's causes of action against First American for its bad faith breach of 

1) its title policy when it refused to cover non-recorded access easements 

shown on a recorded plat, 2) its duty to defend, 3) the Unfair Claims 

Settlement Practices Act (UCSPA), 4) the Consumer Protection Act (CPA), 

and 5) in denying the Klosters' s motions for summary judgment for the same. 

7. The trial court committed reversible error in concluding, pursuant 

to a CR SO(a) motion, that there was an insufficient evidentiary basis for the 

Klosters's cause of action for breach of First American's title policy in light 

of First American's conflict of interest in issuing title policies to adjoining 

land owners, one policy showing that it is free of access easements and the 

other showing access easements over that same property, and acting in bad 

faith by refusing to defend the Klosters's title and agreeing to defend its other 

insureds against the Klosters. 

8. The trial court committed reversible error in concluding, pursuant 

to a CR SO(a) motion, that there was an insufficient evidentiary basis for the 

Klosters's causes of action for breach of both the UCSPA and the CPA in 

light of evidence that First American 1) had no standards to ensure 

compliance with either act, 2) refused to investigate the claim that its insureds 

had no access to their property, and 3) failed to inform the insureds that the 

insurer's claim investigation showed that the insurer's agent had failed to 
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research whether the access easements were properly created . 

9. The trial court committed reversible error in dismissing all of the 

Klosters's claims for non-economic damages and all economic damages 

except "cost of cure" based on the recently discredited "economic loss rule ." 

10. The trial court committed reversible error when it refused to grant 

the Klosters's claim for indemnification for the cost of defending their title 

and obtaining alternate access in light of its determination that the Klosters's 

title was defective. 

11 . The trial court committed reversible error in awarding Pacific Rim 

and Roberts attorney fees pursuant to a Vacant Land Purchase and Sale 

Agreement (VLPSA) because the actions against them were based in tort, not 

in contract for breach of the VLPSA, and further, because Roberts gave a 

statutory warranty deed, the VLPSA merged into the deed, became a nullity, 

and did not provide a basis on which to award attorney fees . 

12. The trial court committed reversible error in denying the 

Klosters's claim for their full attorney fees from First American because the 

Klosters did not accept an invalid, vague, and inapplicable CR 68 offer. 

13 . The trial court committed reversible error in entering findings of 

fact following the jury's verdict, and compounded this error in particular by 

making findings 12, 13, 13Isiclt022(App4-6)andconclusionsoflaw 1 to 

6 (App 6) regarding Roberts and Pacific Rim, and findings 1 to 7 (App 7-8) 

-5-



and conclusions I to 4 (App 8) regarding First American which are not 

supported by the record. 

V. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

Issue 1. Is a seller of real property liable to a buyer for negligent 

misrepresentation by failing to convey clear title pursuant to a warranty deed 

because of non-recorded access easements? Assignments of Error I and 13. 

Issue 2. Is a real estate broker, which is the incorporation of a sole 

proprietor who developed a real estate subdivision, a successor-in-interest 

I) subject to successor liability for the sole proprietor's failure to properly 

record the access easements to property which the real estate broker sold 

without informing the buyer of the non-recorded access easements and 2) 

charged with constructive/imputed knowledge ofthe sole proprietor's failure 

to record the access easements in violation of its duty to inform the buyer of 

the non-recorded access easements? Assignments of Error 2 and 13. 

Issue 3. Is a sole proprietor who developed a subdivision without 

recorded access easements a necessary and indispensable party? Assignments 

of Error 3 and 13. 

Issue 4. Is a title insurer's local agent liable as a co-insurer on a title 

policy issued in the name of the title insurer where the agent is contractually 

responsible for the first $3 ,500.00 of loss on every title policy which it issues 

in the name of the title insurer? Assignments of Error 4 and 13. 
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Issue 5. Are a title insurer and its contract agent liable for the agent's 

failure to satisfy an assumed duty to investigate, discover, and note non

recorded access easements as required by the title insurer? Assignments of 

Error 5 and 13. 

Issue 6. Is it a breach of a title insurer's policy to refuse to 1) cover 

unrecorded access easements shown on a recorded plat, and 2) defend title to 

property without access easements where it has issued title policies to 

adjoining land owners and resolves the obvious conflict of interest by 

defending one insured against the other? Assignments of Error 6, 7 and 13. 

Issue 7. Is it a breach of the UeSPA and the ePA for a title insurer 

to 1) have no standards to ensure compliance with the UeSPA, 2) refuse to 

investigate a claim that an insured has no access, and/or 3) not inform the 

insured that its claim investigation showed that the claim resulted from the 

failure of the title insurer's agent to research whether the access easements 

are properly created? Assignments of Error 8 and 13. 

Issue 8. Is a buyer of real estate who does not receive clear title 

because the land does not have its stated access limited to an "economic loss" 

recovery? Assignments of Error 9 and 13. 

Issue 9. Is an insured entitled to indemnity from a title insurer for the 

cost of the insured's defense of title as well as for his/her attempts to obtain 

alternate access due to the title insurer's refusal to defend? Assignments of 
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Error 10 and 13. 

Issue 10. May attorney fees and costs be awarded against a real estate 

buyer in favor of the seller and the real estate broker pursuant to a VLPSA 

where the buyer's causes of action against the seller and real estate broker are 

not based on the VLPSA and also, where the VLPSA has merged into the 

statutory warranty deed and therefore has become a nullity? Assignments of 

Error 11 and 13. 

Issue 11. Is an insured entitled to an award of attorney fees and costs 

from a title insurer where the title insurer denies the claim and refuses to 

defend on the basis that the insureds did not accept an invalid, vague, and 

inapplicable CR 68 offer? Assignments of Error 12 and 13. 

VI. STATEMENT OF THE CASE 

A. Procedural History Prior to Trial: The Klosters alleged causes 

of action for negligent and intentional misrepresentation in a land purchase 

and title insurance transaction, bad faith insurance claims practices and claim 

denial, and violation of the CPA. Specifically, the Klosters claimed that 

Roberts, Pacific Rim, Ameri-Title, First American, and Michael Moore 

(Moore) in his capacity as First American's Washington State Underwriter 

and claims representative, made negligent and intentional misrepresentations 

and concealed the non-recorded access easements. Additionally, they alleged 

that Ameri-Title, First American, and Moore breached, and breached in bad 
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faith, the title policy, violated their duties to defend and indemnify, engaged 

in bad faith insurance claim practices, and breached the VCSPA and the 

CPA . (Clerk's Papers (CP) 1-17). 

First American counter-claimed against the Klosters for declaratory 

relief. CP 24-30. Moore was dismissed pursuant to a stipulation which 

provided that his actions on behalf of First American concerning the 

Klosters's claim were authorized by, and bind, First American. CP 31-32. 

The Klosters served Heany as Doe One. CP 1059-1076. The trial 

court quashed service of summons on Heany (CP 1083) and subsequently 

denied the Klosters's motion to substitute Heany as Doe One. CP 1098-1099. 

The Klosters ' s motion for summary judgment against Roberts based 

on innocent misrepresentation and imputed/constructive knowledge was 

denied by Judge Reynolds on the basis that there were material questions of 

fact. CP 1050-1051. Notwithstanding Judge Reynolds's prior ruling, the trial 

court subsequently granted Roberts's motion for summary judgment of 

dismissal of all claims against her. CP 1809-1811. 

Pursuant to CR 56(d),Judge Reynolds ruled that 1) Ameri-Title acted 

as one of the Klosters's title insurers (CP 807-809,1309-1310); 2) Pacific 

Rim is the successor-in-interest to Heany and his sole proprietorship, Pacific 

Rim Properties,and therefore has successor liability (CP 1293-1310, 1307-

1308); and 3) the title policy is ambiguous as to access coverage and must be 
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interpreted in favor of the Klosters. CP 1446-1447. 

The trial court granted First American's motions which had the effect 

of setting aside Judge Reynolds's rulings that 1) the access easements are 

incorporated by reference as part of Schedule A's description of the land 

insured and made factual findings that the Klosters have physical and legal 

access (CP 2762); 2) abandoned Judge Reynolds's logic and ruled that "an 

ambiguity is created, when viewing the contract as a whole, by virtue of the 

unfortunate plat map appended to the policy" (CP 4613); 3) the average 

person could reasonably conclude that the title policy covers access outside 

the plat of Pacific Rim Estates because the policy "references the mistaken 

easement by attachment and guarantees coverage to 'access' " (CP 4613); and 

4) "First American is precluded from arguing coverage to the jury." CP4614. 

Notwithstanding its order precluding First American from arguing 

coverage to the jury, the trial court permitted First American to argue 

coverage throughout the trial. RP 445-459. 

The trial court orally ruled initially that the plat for Pacific Rim 

Estates was defective and that it would be up to the jury to determine whether 

First American breached its duty to defend. RP 14-16, March 7, 2011. The 

Klosters moved for partial summary judgment that the non-recorded access 

easements was a defect in title. The trial court denied the motion on the 

grounds that its previous description of the plat as defective was "not a legal 
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finding." Emphasis added, CP 3278-3279. 

First American again moved to set aside the title policy ambiguity and 

coverage ruling and also to dismiss the Klosters's claims for bad faith and 

CPA claims. The trial court ruled that "Itlhe test is whether First American's 

conduct was reasonable. That is for the jury. Motion denied." CP 3281. 

Before trial, the trial court granted the defendants' motions to limit the 

Klosters's damage claims on the basis of the "economic loss rule" to a loss 

of value or a cost of cure, whichever was less. CP 2753-2759. 

B. Rulings During Trial: The causes of action for negligent and 

intentional misrepresentation and concealment against Pacific Rim, Ameri-

Title, and First American, and for breach and bad faith breach of the title 

policy, of the duty to defend, of the UCSPA and of the CPA against Ameri-

Title and First American were tried to a jury. At the close of the Klosters's 

case, the trial court granted defendants' CR 50(a) motions setting aside Judge 

Reynolds's determinations against Pacific Rim pursuant to CR 56(d) 

regarding successor-in-interest status and successor liability. RP 1135-1141. 

In doing so, the trial court improperly made factual determinations? 

2. "Trial court: Yes. Rulings were made previously based on a certain status of the file, 
which, as I indicated earlier, has changed in subtle ways now that we finally have the 
evidence of live under-oath witnesses. I'm not going to allow Mr. Heany's error to be 
attributed to the defendant in this case, so to the extent that that's a previous ruling based on 
the facts as I knew them at the time, or Judge Reynolds did, that has changed." (Emphasis 
added, RP 1141). 
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The trial court then dismissed all causes of action against Ameri-Title 

and First American based on these factual determinations. RP 1152-1154, CP 

4205-4206. Consequently, the case went to the jury only on the Klosters's 

claim of negligent misrepresentation against Pacific Rim. The jury found the 

Klosters 100% at fault but also determined that the cost of cure for the non

recorded access easements was only $9,000.00. CP 3714-3716. 

C. Rulings After Trial: Post trial, the trial court entered judgment 

against the Klosters for Roberts's and Pacific Rim's attorney fees and costs 

in the sum of $269,918.08 (CP 4371-4372); entered judgment in favor of 

Ameri-Title (CP 4361-4362) and against the Klosters for Ameri-Title's 

statutory costs of $200.00 (CP 4421-4422); and entered judgment against 

First American in favor of the Klosters for $33,715.65, which included the 

jury's cost of cure finding of $9,000.00. Finally, it awarded the Klosters 

attorney fees and costs of $25,514.00, and offset First American's award of 

costs of $796.65 against the Klosters. CP 4449-4450. In so doing, the trial 

court entered findings of fact on substantive issues. CP 4363-4370, 4451-

4455. 

The Klosters filed notice, and amended notices, of appeal. CP 4395-

4400,4423-4430,4456-4465. First American cross-appealed. 

D. Statement ofthe Facts: 1. Heany was a licensed real estate broker 

(RP 855) and developer (RP 858); he did business as Pacific Rim Properties 
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as a sole proprietor. RP 854. In 1978, Heany filed a preliminary plat for 

Pacific Rim Estates with Klickitat County. CP 1937. 

2. While the preliminary plat was pending, Heany sold an adjoining 

parcel, WS-I46, to Michael Fester (Fester) (CP 1937) over which access 

easements for Pacific Rim Estates were to be recorded. CP 1937-1939. The 

agreement between Heany and Fester (CP 1937, 1942) recited that I) Fester 

did not oppose the pending preliminary Pacific Rim Estates plat, and 2) 

Fester would sign the necessary dedications if requested. CP 1939, 1942. 

3. When the final plat for Pacific Rim Estates was recorded with 

Klickitat County, Fester did not sign it. CP 1939. Consequently, the access 

easements over WS-I46 were invalid. RP 72, 671-672, 674, 678. 

4. During this same time period, Blades, a licensed real estate agent, 

sold properties with Heany doing business as Pacific Rim Properties under 

Heany's brokerage license. RP 853-854; CP 3584-3585. Blades notarized the 

land sale agreement between Heany and Fester (RP 863-864) and notarized 

the plat for Pacific Rim Estates. RP 868-869. 

5. Approximately four months after the plat for Pacific Rim Estates 

was recorded, Heany and Blades incorporated Pacific Rim Properties (RP 

857) in Washington as Pacific Rim Brokers, Inc. (RP 568-569, 571; Exhibit 

(Ex) 137), and qualified it to do business in Oregon. RP 572-573; Ex 138. 

The incorporation and the Oregon qualification were to "engage in the 
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general business of brokering and development of real estate." RP 856-857. 

6. Pacific Rim was a continuation of Pacific Rim Properties and 

Heany's business. RP 573. Blades and Heany were the sole incorporators of 

Pacific Rim, its only shareholders, officers and directors. Ex 137. They 

utilized Pacific Rim Properties's offices, building, furniture and files, to 

continue Pacific Rim Properties's business upon its incorporation as Pacific 

Rim. RP 857; CP 892-894,905-909. Blades purchased Heany's entire interest 

in Pacific Rim approximately a year later. RP 871-872. 

7. Roberts inherited Lots 1 and 2 of Pacific Rim Estates from her 

father and retained Pacific Rim as her excl usive sales agent. CP 1570. Blades 

wrote to Roberts that the access road to Lot 1 was hard to locate and that the 

parcel has a steep ravine running through the west portion which made it 

harder to develop. RP 879-881; Ex 141. 

8. Pacific Rim advertised Lot 1 on a multiple listing by scanning in 

a copy of the plat map. RP 883-884. Karl Kloster responded to the ad. RP 

885. Blades assigned another agent in Pacific Rim's office, Adrian Palmer 

(Palmer), to show Karl Lot I. RP 885. Palmer had previously sold Lot 2 to 

a different buyer. RP 620,884. 

9. The existing access road to Lots 1 and 2 lies within the non

recorded 30 foot easement. RP 617. Palmer took Karl to Lot 1 along the 

gravel road within the non-recorded 30 foot easement (RP 622-623) and gave 
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Karl a copy of the plat map for Pacific Rim Estates. RP623-624. Palmer told 

Karl during their first visit that there was an existing 30 foot easement along 

the entire length of the southern boundary of Lot I. RP 624-625. 

10. Later, Palmer took both Karl and Thelma Kloster to see the 

property (RP 628-629) and told them that there were access easements on the 

adjoining property to the south as shown on the plat map. He made this 

statement notwithstanding the fact that there was a barbed wire fence 

obstructing the easement. RP 629-630. 

II. Palmer had doubts about the easements because of the existence 

of the barbed wire fence and shared these doubts with Blades. RP 631-632. 

Blades told Palmer that he would contact the property owners, the Rickeys. 

RP 632,886. Blades left the Rickeys a telephone message. RP 631-632, 886. 

12. Blades never advised Palmer that he had not talked to the Rickeys. 

Neither did he tell the Klosters that he tried to contact the Rickeys about the 

barbed wire fence (RP 887) or about Palmer's concerns. RP 888. Palmer did 

not tell the Klosters of his conversation with Blades. RP 632, 638. 

13. Palmer prepared an earnest money agreement (the VLPSA) for 

Karl to sign (RP 626, 905-906) with Pacific Rim as the Klosters's agent. RP 

625-626. The VLPSA did not contain any reference to the barbed wire fence 

or the access easements referred to in the plat. RP 626. Pacific Rim contacted 

Ameri-Title for a preliminary title report. CP 819. 
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14. Ameri-Title was a licensed agent of First American (RP 655) 

pursuant to an agency contract which provided that Ameri-Title was 

responsible for the first $3,500.00 of any loss on any First American policy 

issued by Ameri-Title. RP 129, Ex 11. Ameri-Title was instructed by First 

American to verify whether access easements are properly created for any 

property on which title insurance was requested (RP660; Ex 144), and ifthey 

were not, to so note in the preliminary commitment and in the title policy by 

use of a special exception. RP 660-662, Ex 144. 

15. Craig Trummel (Trummel),an attorney and Ameri-Title's general 

manager in White Salmon (RP 652-653), attended seminars given by First 

American's Moore, one of which was held in the fall of 2003. RP 682. The 

seminar agenda and notes Moore made at the seminar were admitted into 

evidence. RP 683, Ex 145 . At the seminar, Trummel received a copy of the 

memo Moore had issued earlier (RP 686-687; Ex 144) and was aware that 

First American required him to research whether easements are properly 

created to properties on which preliminary commitments and title policies 

were to be issued (RP 660) and that this fact was to be noted in a special 

exception in the preliminary commitment. RP 661-662. 

16. Ameri-Title did not determine whether the access easements were 

properly created for Lot 1 (RP 692-693) and did not note in the preliminary 

commitment or in the title policy issued to the Klosters that the access 
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easements for Lot 1 were not recorded against the adjoining property. RP 

671-672,674,678,693 . 

17. The Klosters closed on Lot 1 (RP 1002; Ex 101) and thereafter 

began using the road in the non-recorded access easement in order to reach 

their property . RP 1002-1004. The Rickeys who owned WS-I46 at the time 

objected to the Klosters's use of the road and contacted the Klickitat County 

Sheriff's Office, seeking to have the Klosters arrested. They also filed 

complaints against the Klosters with other governmental agencies. RP 1004-

1005. Eventually, the Rickeys blocked the Klosters' s access to their property 

via the non-recorded access easements. RP 790, 852, CP 3671. The Klosters 

have therefore had no access to their property since that time. RP 1005. The 

Klosters have not built an alternate road because they do not have other legal 

access meeting Klickitat County requirements. RP 1006-1007. 

18. After the Rickeys blocked the Klosters' s access to Lot 1, the 

Klosters contacted Blades at Pacific Rim. RP 888 . Blades spoke with Heany 

who assured Blades "that was the correct easement." RP 889. Blades spoke 

to Trummel at Ameri-Title who told him that there was no access to Lot 1 

over the Rickeys' property. RP 889-890. The Klosters then went to see 

Trummel who told them to hire an attorney. RP 1082-1083. 

19. Upon receipt of a demand letter from the Klosters's attorney, 

Trummel wrote a memo to Moore at First American. RP 664-665,743; Ex 
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149. In his memo, Trummel referred to the properties as being in "armchair 

subdivisions" and explained the source of the problem. RP 668-669, 674, 

678. Trummel 's memo also referenced that the recorded half of the easement 

on Lot 2 "is almost impossible to use and would need significant excavation 

due to slope." Ex 149. 

20. First American's Teresa Beatty (Beatty), a member of First 

American's legal department (RP735),receivedTrummel's memo to Moore. 

RP742, Ex 149. Beatty utilized that information to generate First American 's 

first claim report. RP 743-745, Ex 154. In the claim report, Beatty described 

the claim as a dispute over an easement between two insureds. RP 747. The 

claim was established under the Rickeys's policy, not the Klosters's (RP747-

757), and was described as "Both insureds are making a claim for damages 

based on the existence (or nonexistence) ofthe easement." RP 749,829-830. 

First American had no procedures or guidelines, written or unwritten, for 

handling conflicting claims of insureds. RP 749-750. 

21. The claim was denominated as a "title loss" (RP751) based on the 

American Land Title Association (ALTA) Claim Codes and Guidelines. RP 

751-754,759; Exs 155 and 156. The responsibility code for the Klosters's 

claim was "T -1 Irregularity/Omission Agent" which was utilized for title 

examiner errors. RP 755. There are codes for non-covered claims but these 

were not used. RP 755. Beatty stated that there was no allegation in the 

-18-



Klosters's claim letter that Ameri-Title or Trummel made an error (RP 75) 

but that based upon Trummel ' s memo and its enclosures, she determined that 

"error omission by agent most closely fit the situation" (RP 757) and that the 

Klosters sought a title defense. RP 758. 

22. At the time of the Klosters's claim to First American, that 

company had no written claim procedures or manuals, held no seminars, 

classes or presentations regarding the UCSPA and its requirements. RP736-

739, 767-772. Beatty and Moore both testified that First American had no 

means to ensure compliance or to satisfy its duty of good faith and fair 

dealing. [d. It was stipulated that John Dahl, First American's regional 

counsel and an attorney licensed in California and Washington (RP 826), 

would testify as had Beatty and Moore on those same issues (RP 827 -829) as 

well as had Moore regarding the handling of the Klosters's claim. RP 830. 

23 . Moore provided underwriting advice to First American's agents, 

handled claims, and made presentations in seminars to agents regarding 

searching and examining titles. RP 766. Moore authored and sent two 

underwriting memos to First American's agents in Washington on examining 

easements. RP 695, 772, 775,847; Exs 143 and 144. 

24. First American ' s insurance of appurtenant easements for ingress 

and egress pursuant to its access coverage is undefined in its title policy and 

is to be interpreted in accord with the understanding of the average person. 
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RP 773-774. First American interpreted "access" as meaning "reasonable 

vehicular access." RP 695,784; Ex 144. 

25. Moore's underwriting memo regarding examining easements (RP 

695; Ex 144) was utilized in his seminars to instruct agents not to issue title 

insurance on properties which did not have access. RP 776-777. First 

American also instructed its agents to determine whether the access 

easements were properly created before issuing any preliminary commitment 

(RP779-780) and to make a special exception in the preliminary commitment 

if the access easements were not properly created. RP 695; Ex 144. 

26. When First American makes a determination that an insured lacks 

a right of access, it may establish access or pay damages. RP 782-783. 

27. Moore handled the Klosters 's claim (RP 782) and denied it on the 

basis that the Klosters did not have an interest in the northern 30 feet of the 

Rickey's property (RP 789) even though Moore understood that the Klosters 

were requesting that First American defend their title to Lot 1, a request 

which Moore denied. RP 786. Moore did not investigate matters on the 

ground and, thus, he did not determine whether the Klosters had "reasonable 

vehicular access." RP 784-785, 794-795. 

28. Moore communicated to the Rickeys's attorney that First 

American would defend the Rickeys's title against the Klosters but never 

made a note of it in the claim file or anywhere else. RP 790-792. Moore 
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would have authorized First American to defend the Rickeys if the Klosters 

had sued to establish the access easements. RP 820. 

29 . Moore recei ved a request to reconsider First American's denial of 

the Klosters's claim (RP 793-794) and was provided a copy of a surveyor's 

report (id., RP 847; Ex 157) which stated that the Klosters's access to Lot I 

was partially obstructed. Moore refused to consider the surveyor's report in 

any re-evaluation of the Klosters's claim because the report concerned "what 

was happening on the ground ." RP 794-795. Moore did acknowledge, 

however, that First American would recognize coverage if there was a claim 

that the access easements were invalid. RP 795-796. 

30. Moore stated that even though all easements are excepted under 

its title policy, those exceptions do not affect First American's coverage for 

access. RP 799. Moore agreed that the access easements called Heany Drive 

on the plat for Pacific Rim Estates over WS-I46 are covered under First 

American's policy because that is the manner in which Lot 1 gains access to 

a public street. RP 800. Nevertheless,Moore determined thatthose easements 

were not properly recorded and were not covered . RP 801-803. 

VII. STANDARDS OF REVIEW 

Questions and conclusions of law are reviewed de novo. Jackowski 

v. Bolchelt, _Wn.2d _,278 P.3d 1100,1105 (2012); Edmondson v. 

Popchoi, 172 Wn.2d 272, _, 256 P.3d 1223, 1226 (2011). Statutory 
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interpretation is a question of law. Id. Orders granting summary judgment are 

also reviewed de novo, taking all facts and inferences in the light most 

favorable to the nonmoving party. Jackowski, supra, 278 P .3d at 1105. 

With respect to orders granting CR 50(a) motions, the truth of the 

opposing party's evidence is admitted, all reasonable inferences are afforded 

to the opposing party, and no element of discretion is lodged in the trial court. 

Brown v. Dahl, 41 Wn.App. 565, 573, 705 P.2d 781 (1985). They are 

reviewed de novo. Burchfiel v. Boeing Corp., 149 Wn.App. 468,479,205 

P.3d 145, review denied, 166 Wn.2d 1038 (2009). 

Trial court rulings regarding indispensable party status are 

interpretations of court rules and are reviewed de novo. Burt v. Washington 

State Dept. of Corrections, 168 Wn.2d828,832,231 P.3d 191 (2010). The 

legal basis for awards of attorney fees and costs are likewise reviewed on 

appeal de novo. Torgerson v. One Lincoln Tower, LLC, 166 Wn.2d 510, 

517,210 P.3d 318 (2009). 

VIII. ARGUMENT 

Summary of Argument: Roberts sold real property to the Klosters 

pursuant to a statutory warranty deed and has personal liability for non

recorded access easements to the property that was sold. This is a defect in 

title that even the trial court recognized post trial. 

At trial, Heany, the developer of Pacific Rim Estates, admitted 
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personal responsibility for his failure to properly record the access easements. 

He is therefore a necessary and proper party. 

Pacific Rim was the successor-in-interest to Heany and had successor 

liability for his sole proprietorship business, Pacific Rim Properties, under 

which Heany developed Pacific Rim Estates. Pacific Rim had successor 

liability for the sale of the property without the properly recorded access 

easements. Pacific Rim had imputed/constructive knowledge of Heany's 

failure to record the access easements and had liability for its failure to 

disclose the non-recorded access easements. 

Ameri -Title is First American's contract agent in White Salmon, and 

acted as a title insurer based on its agency agreement with First American. 

Ameri-Title also assumed a duty to research whether the access easements 

were properly created and to so note in the preliminary commitment and the 

title policy. Ameri-Title's failure to do so constitutes negligence as a matter 

of law. 

First American's access coverage is undefined and must be interpreted 

in accord with the understanding of the average person. First American's 

access coverage is also ambiguous as a matter of law and should be 

interpreted in favor of the Klosters. All of the Klosters's causes of action 

against First American should have been decided by the jury, especially 

because the non-recorded access easements are a covered title defect . 
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The Klosters's damage claims are not subject to the "economic loss 

rule" and are not limited to either a cost of cure or a diminution in value. The 

Klosters's engineer should have been permitted to testify as to his opinion 

whether an alternate access road is permissible and its cost. 

The Klosters's recovery of attorney fees against First American 

should not have been limited on the basis of an invalid CR 68 offer. First 

American's refusal to defend the Klosters's title entitles them to indemnity 

for all of their costs and any liability for their defense of title. Pacific Rim and 

Roberts are not entitled to attorney fees and costs pursuant to the VLPSA 

because the Klosters did not sue for its breach and the VLPSA is a nullity 

because of its merger into Roberts's statutory warranty deed . 

Issue 1. A Seller Of Real Property Is Liable For Negligent 
Misrepresentation By Failing To Convey Clear Title Because Of Non
Recorded Access Easements 

The Klosters's motion for summary judgment against Roberts (CP 

973-985) relied on long-settled Washington common law to the effect that a 

seller owes a duty to the purchaser to convey clear title to any access 

easements which the property was represented to possess. Hoffman v. 

Connall, 108 Wn.2d 69, 72-75, 736 P.2d 242 (1987). When a seller fails to 

do so, he or she is personally liable for the lack of properly recorded access 

easements . See Restatement (Second) of Torts 552C(I) (1977) (innocent 

misrepresentation). (App 31) A seller of real property is presumed to know 
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the basic attributes ofthe property being sold, including any easements which 

allow access to it, and that clear title to the property is being warranted under 

a statutory warranty deed. RCW 64.04.030. (App 21) In sales of real 

property, there is strict liability for innocent misrepresentation. See 

Comment c. to Restatement (Second) of Torts 552C(I) (1977). (App 32) 

Roberts's motion for summary judgment was based on grounds that 

she did not know that the access easements to Lot I are not recorded and did 

not know that Pacific Rim represented to the Klosters that the access 

easements existed. CP 1569-1571. 

The trial court granted Roberts's motion for summary judgment, 

indicating it was relying on its understanding of RCW 18.86.090(1)(a) (App 

15), ruling that Roberts did not "participate" in the statements made by 

Pacific Rim to the Klosters concerning the alleged existence of the access 

easements. RP 30, September 1,2010; CP 1809-1811. To support its legal 

conclusion, the trial court relied on Professor Stoebuck's views on another 

statute, RCW 18.86.030. (App 14-15) See Stoebuck, 18 Washington 

Practice: Real Estate: Transactions (2nd ed.) § 15.10. RP 29-30, 

September 1,2010. (App 32-36) 

In sum, the trial court misunderstood Professor Stoebuck's views, as 

Professor Stoebuck was referencing RCW 18.86.030 (App 14-15), not the 

statutory provision that the trial court deemed dispositive to Roberts's "non-
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participation." RCW 18.86.090(1)(a). (App 15) Stoebuck, 18 Washington 

Practice: Real Estate: Transactions (2nd ed.) § 15.10, at p. 210. (App 32-

36) In any case, both statutes are inapplicable to the issue of whether Roberts 

retained an independent common law duty as a seller of real property in 

Washington to convey clear title with recorded access easements, not as 

occurred here with non-recorded access easements. Stated differently, RCW 

18.86.030 (App 14-15) involves investigations by real estate agents and 

RCW 18.86.090 (App 15) involves vicarious liability for acts of real estate 

agents. Neither statute pertains to common law personal liability of sellers. 

RCW 18.86.090 (App 15) was enacted by the Washington legislature 

in 1996, and became effective in 1997. In the recent case of Jackowski, 

supra, 278 P.3d at 1106-1108, the supreme court discussed this statutory 

change and its impact on Washington common law duties which arise in real 

estate sales. The supreme court observed that RCW 18.86.110 (App 15-16) 

retains the common law to the extent it is not inconsistent with RCW 

Chapter 18.86 (App 14) and that the legislature only redefined the duties of 

real estate brokers, not sellers. 

In light of Jackowski, supra, 278 P.3d at 1108, it is clear that the 

Klosters were correct when they argued in support of their own motion for 

summary judgment and in opposition to Roberts's later motion that Roberts 
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violated her common law tort duty to deliver good title with properly 

recorded easements. The longstanding decision in Hoffman, supra, 108 

Wn.2d at 72-75, was cited with approval in Hoel v. Rose, 125 Wn.App.14, 

21,105 P.3d 395 (2004) and Sound Built Homes, Inc. v. Windermere Real 

Estate/South, Inc., 118 Wn.App. 617,627,72 P .3d 788 (2003) and remains 

unaffected by the 1996 changes to the statutory scheme involving real estate 

brokers' liability. 

In Eastwood v. Horse Harbor Found., Inc., 170 Wn.2d 380, 387, 

241 P.3d 1256 (2010), the supreme court emphasized that tort remedies 

survive contract remedies to rectify a party's injuries in tort. The irony here 

is that the trial court ruled post trial that Roberts transferred a defective title 

to the Klosters (CP 4210) even though she gave the Klosters a statutory 

warranty deed pursuant to RCW 64.04.030. (App 21; Ex 101). That statute 

provides that a statutory warranty deed must be deemed to convey a fee 

simple interest which the grantor warrants against all persons claiming 

otherwise. The non-recorded access easements are a defect in title which 

provides another basis for Roberts's liability pursuant to Restatement 

(Second) of Torts 552C(1) (1977) (App 31) and the holding in Hoffman, 

supra, 108 Wn.2d at 72-75. See also Edmonson, supra, 256 P.3d at 1227. 

Even though the case was tried to a jury with Pacific Rim as the only 

remaining defendant, as noted above, the trial court entered findings of fact 
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and conclusions of law for what it said was "an inevitable appeal." RP 1279, 

1305, 1306, 1319. Although these findings are a nullity, they are also 

incorrect. Finding 12 (App 4) stated that the Klosters failed to present any 

proof in support of their causes of action against Roberts. CP 4365. This is 

not surprising since the Klosters's claims against Roberts had already been 

dismissed and Roberts was not even present at trial. 

The bottom line is that there was uncontroverted evidence presented 

in support of the Klosters's motion for summary judgment and at trial that 

1) the access easements for Lot 1 are unrecorded, 2) Roberts is personally 

liable for selling Lot 1 without recorded access easements pursuant to 

Restatement (Second) of Torts 552C(I) (1977) (App 31), and 3) Roberts 

is personally liable for failing to convey good title pursuant to RCW 

64.04.030 (App 21) and Edmonson, supra, 256 P.3d at 1227. 

Nothing in the recent enactment of RCW 18.86.090(1)(a) (App 15) 

altered the independent common law duty with respect to a real estate seller's 

obligation to convey clear title. The trial court should have entered judgment 

in favor of the Klosters against Roberts or, at the very least, the jury should 

have been given the opportunity to consider all of these facts and evaluate 

them under legally correct jury instructions. 

Issue 2. A Real Estate Broker Which Is The Incorporation Of A Sole 
Proprietor Real Estate Developer Has Successor Liability For The 
Developer's Failure To Record Access Easements To The Property 
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Which It Sells 

A. Procedural And Factual History: Pacific Rim's first motion for 

summary judgment dismissing the Klosters' s claims against it (RP 175-187; 

CP 815-826) was denied by Judge Reynolds based on his determination that 

material questions of fact existed. RP 184-185. The Klosters had defended at 

the hearing on the motion, in part, on the basis that Pacific Rim was the 

successor-in-interest to Heany and Blades in Heany's personal business 

known as Pacific Rim Properties. CP 905-922. Judge Reynolds agreed that 

Pacific Rim was the successor-in-interest to Pacific Rim Properties, Heany, 

and Blades. RP 185-187. 

The Klosters later moved pursuant to CR 56(d) (App 30) to formalize 

Judge Reynolds's oral ruling on successor liability. CP 1103-1128; RP 185-

187. Judge Reynolds granted the motion and entered an order indicating that 

Pacific Rim was the successor-in-interest to Pacific Rim Properties as the 

continuation and incorporation of the business of Heany and Blades and is 

thus subject to successor liability. CP 1293-1310, 1307-1308; RP 205-206. 

At a pretrial hearing, Pacific Rim moved to set aside the holding on 

successor liability. RP 43, November 2, 2010. The trial court denied the 

motion stating that Judge Reynolds's ruling regarding successor liability 

would stand.ld. 

The Klosters then moved for partial summary judgment against 
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Pacific Rim based on Judge Reynolds's holding that it had successor liability 

for the non-recorded access easements as the successor-in-interest to Pacific 

Rim Properties. CP 3282-3292. The motion also was based on Heany's 

declaration that it was his responsibility to record the access easements. CP 

1937 -1957. The trial court denied this motion. RP 463-464. 

Despite Heany's testimony at trial that he was solely responsible for 

the failure to record the access easements (RP 566-567) and that his written 

communications with the Klickitat County Planning Department in 

developing Pacific Rim Estates were on his Pacific Rim Properties letterhead 

(RP 548-550, Ex 134), the trial court set aside Judge Reynolds's CR 56(d) 

(App 30) determination that Pacific Rim was a successor-in-interest having 

successor liability. RP 1135-1136 and 1141. 

B. Argument: In Cambridge Townhomes, LLC v. Pacific Star 

Roofing, Inc., 166 Wn.2d 475,482-483,209 P .3d 863 (2009) the supreme 

court held that the continuing business exception to the general rule of non

liability for successor business entities applies to the incorporation of sole 

proprietorships. Where an incorporation is a mere continuation of a sole 

proprietorship, the incorporation assumes the sole proprietorship's liabilities 

under successor liability. Cambridge Townhomes, LLC, supra, at 166 

Wn.2d at 482-483. 

Hence, it is apparent that Judge Reynolds was correct, as well as 
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judicially prescient, when he concluded that Pacific Rim is the successor-in

interest to Heany and Pacific Rim Properties and, therefore, has successor 

liability based on the then existing case law. 

The determination of successor liability is central to the Klosters's 

claims against Pacific Rim and Roberts. Based on the holding of successor 

liability, the Klosters twice moved for a pretrial ruling pursuant to CR 56(d) 

(App 30) that Pacific Rim has imputed/constructive knowledge ofthe lack of 

the access easements. CP 1311-1327, 1323-1327,3293-3296. These motions 

were denied. This was error because the business li.ability of a sole proprietor 

is coextensive with,and indistinguishable from, the sole proprietor's personal 

liability. Freehe v. Freehe, 81 Wn.2d 183, 184,500 P.2d 771 (1972). 

The fact is that Heany was the progenitor, incorporator, director, and 

officer of Pacific Rim. His knowledge of, and liability for, the non-recorded 

access easements must be imputed to Pacific Rim . Deep Water Brewing, 

LLC v. Fairway Resources Ltd., 152 Wn.App. 229,215 P.3d 990,1011, 

(2009), review denied, 168 Wn.2d 1024 (2010); and Denaxas v. Sandstone 

Court of Bellevue, LLC, 148 Wn.2d 654, 666-667,63 P .3d 125 (2002). The 

trial court erred when it held that imputed/constructive knowledge is 

insufficient to hold Pacific Rim liable for failing to disclose the non-recorded 

access easements even though it found sufficient evidence to show actual 

knowledge of the non-recorded easements. RP 10-11, December 6, 2010. 
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Knowledge by Pacific Rim is imputed to Roberts because she was the 

principal in the sale of Lot 1 to the Klosters and Pacific Rim was acting as her 

agent. Coast Trading v. Parmac, Inc., 21 Wn.App. 896, 908, 587 P.2d 

1071 (1978). Pacific Rim's principal, Blades, wrote to Roberts about the 

access to Lot 1 and its necessity for Lot 1. Exs 140 and 141. 

Although as noted above, the trial court should not have entered 

findings and conclusions,certain ofthe trial court's findings and conclusions 

regarding Pacific Rim and Roberts are incorrect. Findings 13 and 13 (they are 

mis-numbered) state that the Klosters "failed to present a scintilla of 

evidence" to demonstrate any knowledge by Pacific Rim of the missing 

easements. CP 4365-4366. At the end of the Klosters's case, the trial court 

agreed that the evidence at trial was essentially the same as presented on all 

ofthe motions for summary judgment. RP 1135. In one of its orders, the trial 

court reiterated that Pacific Rim's motion as to intentional torts was defeated 

by facts which raised the issue of "actual knowledge of the brokers." CP 

3275-3281,3279-3280. 

Thus, such evidence did in fact exist and Pacific Rim was legally 

charged with knowledge of the non-recorded access easements. The trial 

court should have so instructed the jury. See the Klosters's proposed special 

jury instruction no . 16 - Constructive or Imputed Knowledge (App 3-4). 

Additionally, Blades did not disclose to the Klosters the results of his 
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investigation of Lot 1 which showed doubt concerning the existence of the 

non-recorded access easements. RP 877 -878. The Klosters' s causes of action 

against Pacific Rim for negligent and intentional misrepresentation and 

concealment should have gone to the jury based on successor liability and 

imputed/constructive knowledge of the missing access easements. 

Similarly, the trial court's Finding 23 (App 5-6) declared that there 

was no factual or legal basis for successor liability of Pacific Rim for 

activities of Heany as a real estate developer. CP 4367-4368. This is not a 

finding but, rather, a conclusion of law that is not supported by the evidence. 

Judge Reynolds had earlier adjudicated Pacific Rim's status as the successor-

in-interest to Heany, his sole proprietorship of Pacific Rim Properties, and 

Pacific Rim's successor liability. RP 205-206. This determination was 

buttressed by the trial testimony of Heany and Blades; Exs 134, 137 and 138; 

as well as Heany's admission of responsibility. CP 1939, RP 566-567,1135. 

Judge Reynolds's determination of successor liability is in accord 

with the decision in Cambridge Townhomes, LLC, supra, 166 Wn.2d at 

482-483. Consequently, the trial court erred by 1) setting aside Judge 

Reynolds's finding of successor liability, 2) not permitting the jury to decide 

the issue, and 3) substituting its determination of the facts for the jury's. 

Issue 3. A Sole Proprietor Developer Who Failed To Record Access 
Easements Is An Indispensable Party 
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When Judge Reynolds considered Pacific Rim's motion for summary 

judgment, he questioned why Heany was not a party. RP 185 . In response the 

Klosters then personally served Heany as Doe One. Heany filed a motion to 

quash based on CR 19 and 20. CP 1056-1058. The motion was granted . CP 

1083. 

CR 19 and 20 (App 28-30) do not provide any basis for the trial 

court's order quashing service of summons. CR 19 is titled "Joinder Of 

Persons Needed For Just Adjudication" and requires that a court join all 

necessary and/or indispensable parties. Harvey v. Board of County Com'rs 

of San Juan County, 90 Wn.2d 473, 475, 584 P.2d 391 (1978). CR 20 is 

entitled "Permissive Joinder Of Parties" and permits the joinder of all parties 

where the right to relief arises out of the same occurrence or series of 

occurrences . 

Heany is a necessary party under CR 19 (App 28) whose presence is 

indispensable to provide the Klosters with complete relief. Burt, supra, 168 

Wn.2d at 833-834. Heany's presence is necessary because he is responsible 

for the failure to record the access easements. It is the incorporation of 

Heany's sole proprietorship (Pacific Rim Properties) into Pacific Rim which 

sold Lot 1 to the Klosters as Roberts's agent. In Burt, supra, 168 Wn.2d at 

834, the supreme court said that a decision will be overturned where another 

party is prejudiced by the absence of a necessary party. Here, the Klosters 
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were unable to proceed directly against the person who admitted 

responsibility (RP 566-567) even though that person was available, had been 

served, and should have been made a party. Gildon v. Simon Property 

Group, Inc., 158 Wn.2d 483, 499-500,145 P.3d 1196 (2006). 

The Klosters's motion to substitute Heany as Doe One (CP 1084-

1097) likewise should have been granted. CR 1O(a)(2) (App 27) permits the 

use of fictitiously named defendants to designate unknown possibly 

responsible parties. To litigate against someone by a fictitious name, all ofthe 

elements of the cause of action must be known before any limitation applies 

-- the "discovery rule." Orear v. International Paint Company, 59 

Wn.App. 249, 254-56, 796 P.2d 759 (1990), review denied, 116 Wn.2d 

1024. A cause of action does not accrue until the plaintiff discovers, or ought 

to have discovered, all the essential elements of his possible cause of action. 

North Coast Air Servs., Ltd. v. Grumman Co., 111 Wn.2d 315,318-326, 

759 P.2d 405 (1988). 

As set forth in the declaration accompanying the motion to substitute 

Heany as Doe One, Heany was not interviewed before the action was filed. 

CP 1089-1090. It was not until Pacific Rim filed its motion for summary 

judgmentthat Heany's involvement became apparent. CP 1090, 1094-1096. 

The Klosters realized that Pacific Rim is the continuation of Heany's sole 

proprietor real estate developer and brokerage business, is his successor-in-
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interest and is liable for his prior actions. CP 1091-1093. 

CR lO(a)(2) (App 27) must be read in conjunction with CR 15(c) 

(App 27) and should be liberally construed to allow relation back of an 

amendment if the defendant will not be disadvantaged. Kiehn v. Nelsen's 

Tire Company, 45 Wn.App. 291, 295-96, 724 P.2d 434 (1986) . CR 15(c) 

(App 27) requires that the party to be brought in has received notice such that 

he will not be prejudiced in defending on the merits and knew or should have 

known, but for a mistake of the identity of the proper party, that the action 

would have been brought against him . 

Heany knew of the pendency ofthe action sometime after it was filed 

when he told the Klosters that he believed the easement was recorded and 

valid, and he repeated this claim to the Klosters's counsel. (RP 597-598). 

The trial court erred in granting Heany's motion to quash service of 

summons and denying the Klosters's motion to substitute Heany as Doe One 

in order to litigate their claims against him as a party defendant as Judge 

Reynolds originally questioned. Burt, supra, 168 Wn.2d at 834. 

Issue 4. A Title Agent Is A Co-Insurer Of Title Where The Title Agent 
Is Contractually Responsible For The First $3,500.00 Of Loss On Every 
Title Policy Which It Issues In The Title Insurer's Name 

A. Procedural and Factual History: When Ameri-Title's motion for 

partial summary judgment was argued, the Klosters defended against Ameri-

Title's assertion that it was not a proper party based upon the agency 
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agreement between it and First American. RP 129, Ex 11. The agreement 

provided that Ameri-Title is responsible for the first $3,500.00 paid on any 

title policy which it issued in First American's name. RP 129. Judge 

Reynolds agreed with the Klosters, ruling pretrial that Ameri-Title acted as 

a title insurer to the Klosters under RCW title insurance provisions because 

it insures the first $3,500.00 of loss and is an agent operating under First 

American's license. RP 173, CP 807-809. The Klosters's CR 56(d) motion 

to confirm the foregoing as a matter without substantial controversy was 

granted. CP 1293-1310. 

After Judge Reynolds retired, First American and Ameri-Title moved 

to revise and/or reverse certain of his CR 56(d) (App 30) rulings. They 

requested the newly appointed trial court judge to set aside the finding that 

Ameri-Title acted as a title insurer. CP 2277-2281. The trial court had stated 

that it did not consider Judge Reynolds's CR 56(d) rulings to be final 

adjudications of the issues addressed and that it intended to revisit all of 

Judge Reynolds's orders. RP 40-42, November 2, 2010. 

Even though summary judgment is precluded when there are factual 

issues, the trial court made certain factual findings concerning Ameri-Title's 

status as an agent of First American and set aside Judge Reynolds's ruling 

that Ameri-Title acted as a title insurer. CP 2760-2764. The trial court did not 

address the fact that Ameri-Title was a co-insurer on every policy of title 
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insurance which it issues in First American's name. CP 2760-2764. 

Pursuant to the agency agreement between First American and Ameri

Title (Ex 11), Ameri-Title bears the first $3 ,500.00 of loss on every policy of 

title insurance which it issues in First American's name and keeps 90% of the 

premium. RP 662; CP 715-716, Deposition 42,45. 

B. Argument: RCW 48.29.170 (App 17) exempts licensed title 

insurance agents from the title insurer's licensing requirements of RCW 

48.17.180. (App 17) These statutes exempt Ameri-Title from the requirement 

to have its own title insurance license and brought Ameri-Title "under the 

umbrella of a title insurance company" according to Judge Reynolds. RP 173. 

RCW 48.01.040 (App 16) defines insurance as "a contract whereby 

one undertakes to indemnify another or pay a specified amount upon 

determinable contingencies." RCW 48.01.050 (App 16-17) defines an insurer 

as including "every person engaged in the business of making contracts of 

insurance." RCW 48.01.070 (App 17) defines "person" as any individual, 

company, insurer, association, organization, reci procal or inter-insurance 

exchange, partnership, business trust, or corporation. Ameri-Title qualifies 

under these definitions. 

RCW 48.01.030 (App 16) specifies that the business of insurance is 

affected by the public interest and requires that all persons so engaged "must 

act in good faith, abstain from deception, and practice honesty and equity" in 
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all insurance matters. Based on this and other relevant statutes, the 

Washington Insurance Commissioner adopted WAC Chapter 284-30 (App 

21), the VCSPA. 

In addition to qualifying as an insurer under the RCW, Ameri-Title 

qualified pursuant to the applicable WAC regulations. WAC 284-30-310 

(App 22) defines its scope as applying to all insurers, to all insurance policies 

and insurance contracts, and non-exclusive in that other acts may also be 

deemed to be violations of specific provisions of the insurance code or other 

regulations. WAC 284-30-320 (App 22-23) defines insurer as any legal entity 

"engaged in the business of insurance, authorized or licensed to issue or who 

issues any insurance policy or insurance contract in this state." Ameri-Title 

was engaged in the business of insurance, was authorized and licensed to 

issue and did issue insurance policies. Ameri-Title was an insurer as defined 

by the VCSPA and the RCW. The trial court erred when it set aside Judge 

Reynolds's ruling that Ameri-Title was a co-insurer of the Klosters's title . 

Issue 5. A Title Insurance Agent Is Liable For Its Failure To Research 
Access Easements As Directed By The Title Insurer 

A. Procedural and Factual History: Ameri-Title had authority to act 

on First American's behalf and was authorized to issue preliminary 

commitments and title policies without prior approval of First American. It 

also had a duty to disclose the fact that access easements were not recorded. 
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Statement of the Facts (SF) ~~ 14-15. Indeed, the record shows that First 

American directed all branch managers and agents to research access in every 

transaction and to determine whether the appurtenant easements were 

properly created, a requirement of which Trummel, Ameri-Title's general 

manager in White Salmon, was aware. SF~~ 14-15,23-25. 

B. Argument: First American's requirement that Ameri-Title 

investigate whether access easements were properly created and, if not, to so 

note in the preliminary commitment and in the title policy is an assumed duty 

analogous to that delineated in Sheridan v. Aetna Casualty & Surety 

Company,3 Wn.2d 423,439,100 P.2d 1024 (1940). There, a third party 

was injured when Aetna's agent failed to properly inspect an elevator in a 

building which was owned by an insured. In concluding that Aetna was liable 

for the third party's injury, the supreme court determined that the action was 

maintainable, not by virtue of any obligation imposed by the policy of 

insurance, but because of the legal responsibility attaching to Aetna's 

vol untary assumption of the duty to inspect and report to the city. Id. at 439. 

That is essentially what happened here. First American directed 

Ameri-Title to investigate access easements. Any discrepancies in the 

creation of access easements were required to be noted as an exception in the 

preliminary commitment and the title policy. The record showed that no 

exception was included in the Klosters's preliminary commitment or title 
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policy. Whether there was a failure to disclose was for the jury to determine. 

See also Burg v. Shannon & Wilson, Inc., 110 Wn.App., 798, 808-809, 43 

P.3d 526 (2002); Brown v. MacPherson's, Inc., 86 Wn.2d 293, 298-300, 

545 P.2d 13 (1975). 

First American and Ameri-Title asserted at trial that the preliminary 

commitment cannot be the subject of a cause of action because RCW 

48.29.01O(3)(c) (App 17) provides that a preliminary commitment is not a 

representation of the condition of title but rather is a statement of the terms 

and conditions upon which the issuer is willing to issue its title policy. They 

cited Barstad v. Stewart Title Guar. Co., 145 Wn.2d 528, 39 P.3d 984 

(2002) for that proposition. CP 1516-1521. Their reliance on Barstad,supra, 

is misplaced because although the supreme court declined there to find a 

general duty of di scl osure in prel i mi nary commi tments, it noted that instances 

may arise when a duty to disclose may exist. Barstad, supra, 145 Wn.2d at 

543-544. Ameri-Title failed to satisfy its assumed duty and is thereby liable 

to the Klosters. Sheridan, supra, 3 Wn.2d at 439; Ex. 144. The trial court 

erred when it dismissed Ameri-Title from the action pursuant to CR 50(a) 

(App 30) instead of allowing the jury to decide the issue of its liability. 

Issue 6. A Title Insurer Breaches Its Policy, Its Duty To Defend, The 
VCSPA, The CPA, And Acts In Bad Faith Where It Refuses To Cover 
Non-Recorded Access Easements Which Preclude Clear Title 

A. Procedural and Factual History: First American's title policy 
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mentions access coverage twice without defining what it is. Ex 95. In two 

underwriting bulletins, First American's Moore informed its local agents, 

including Ameri-Title, that its title policy automatically extended coverage 

for access easements, that access coverage was undefined, and that First 

American interpreted access to mean reasonable vehicular access. SF ~~ 23-

24. Moore directed each First American agent to determine if access 

easements were properly created before issuing a title commitment. SF~ 25. 

In First American's electronic claim report on the Klosters, the cause 

of the "RICKEY IKLOSTER EZ DISPUTE" was "IRREGULARITY

OMISSION - AGENT," not a lack of coverage. Ex 154. 

Prior to trial, Judge Reynolds ruled that l) First American's access 

coverage is undefined and must be interpreted in accordance with the 

understanding of the average person (CP 1296); 2) the property descri bed in 

the title policy included all of the attributes of the plat of Pacific Rim Estates, 

including the easements shown on the plat (CP4524-4525); 3) the plat shows 

all of the easements as a matter of public record (CP 1302); and 4) Schedule 

A of the title policy describes the easements insured by incorporation by 

reference. CP 4524-4525. See Santos v. Sinclair, 76 Wn.App. 320, 322, 

324-328,884 P.2d 941 (1994). 

Schedule A of the Klosters's title policy provides that the land 

referred to in the policy was Lot 1, Pacific Rim Estates, according to the 
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recorded plat. Ex 95. There was no need to purchase a rider on a title policy 

to cover access easements because once the easements were shown of record, 

the title policy covered them. Santos, supra, 76 Wn.App. 327-328. 

Easements in a recorded plat are valid even though they are not 

described in actual "words" or in terms of "metes and bounds." Easements 

shown on the Pacific Rim Estates plat constituted an "exact legal description" 

sufficient for legal recognition under RCW Chapter 58.17. (App 19) The 

purpose of RCW Chapter 58.17 is to provide a standardized means to 

subdivide property and to establish the legality ofthe platting system. RCW 

58.17.020(2), (3) and (5). (App 19) RCW 58.17.030 (App 19) requires that 

every subdivision satisfy all of the chapter's provisions, and RCW 58.17.250 

(App 20) requires that every subdivision and its plat be surveyed and certified 

by a registered surveyor. RCW 58.17.160(1) (App 20) requires that the plat 

be approved by the licensed county road engineer. Once these provisions are 

satisfied, RCW 58.17.290 (App 20) requires the admission in evidence of 

copies of any such plat. 

Dedicated easements on a subdivision plat become property rights 

which cannot be altered without written approval of all subdivision property 

owners. RCW 58.17.218 (App 20) and RCW 64.04.175. (App 21) 

Easements shown on a plat constitute an exact legal description sufficient for 

legal enforcement. Wilhelm v. Beyersdorf, 100 Wn.App. 836, 842, 999 
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P .2d 54 (2000). A graphically described easement in a recorded plat is an 

exact legal description which is entitled to legal enforcement. RCW 

58.17.320. (App 20) 

Prior to trial, Judge Reynolds granted First American's motion that 

the Schedule B, section 2 exceptions in its title policy exclude from coverage 

easements contained in both plats for WS-I46 and Pacific Rim Estates. CP 

4524-4525. These exceptions created an ambiguity in First American's access 

coverage in that, on the one hand, the Klosters have access coverage for 

easements shown on the plat and, on the other, all easements are excluded 

from coverage. 

Significantly, Judge Reynolds ruled on a CR 56(d) motion that the 

Klosters's title policy was ambiguous as a matter of law as to access coverage 

and must be interpreted in the Klosters's favor. RP 245-246; CP 1446-1447. 

First American moved several times to set aside Judge Reynolds's ruling that 

its access coverage was ambiguous. On the first motion, the trial court not 

only set aside Judge Reynolds's ruling that the access easements were 

incorporated by reference as part of Schedule A's description of the land 

insured but also made factual determinations that the Klosters have physical 

and legal access. The ambiguity ruling however was left intact. CP 2762. 

On the next motion, the trial court abandoned Judge Reynolds's logic 

and ruled that "an ambiguity is created, when viewing the contract as a 
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whole, by virtue of the unfortunate plat map appended to the policy." CP 

4613. The trial court ruled that the average person could reasonably conclude 

that the title policy covers access outside the plat of Pacific Rim Estates 

because the policy "references the mistaken easement by attachment and 

guarantees coverage to access." CP 4613. The trial court ordered "that First 

American is precluded from arguing coverage to the jury." (CP 4614). 

Despite that ruling, the Klosters's motion to preclude First American 

from arguing coverage to the jury was denied. RP 458-459. First American 

argued the issue of coverage throughout the trial. 

The trial court later stated from the bench that the plat for Pacific Rim 

Estates was "defective." RP 15, March 7,2011. Based on this statement, the 

Klosters moved for partial summary judgment that the non-recorded access 

easements constituted a defect in title. CP 2914-2919. Surprisingly, the trial 

court denied the motion on the grounds that its previous description of the 

plat as defective was "intended as a general description, as in 'problematic, 

faulty, deficient, not all it's cracked up to be' -- not a legal finding." Emphasis 

added, CP 3278-3279. 

First American again moved to set aside Judge Reynolds's ruling that 

the title policy was ambiguous and to dismiss the Klosters's claims for bad 

faith and CPA claims. The trial court denied the motion and ruled that 

whether First American's conduct was reasonable was for the jury. CP 3281. 
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At the close ofthe Klosters's case, the trial court dismissed all of the 

Klosters's causes of action against First American and Ameri-Title even 

though it had ruled previously that these causes of action had a factual basis 

and were for the jury to decide. RP 1152-1154, CP 4205-4206. After the jury 

returned a finding for a cost of cure, the trial court entered a judgment in 

favor of the Klosters and against First American for the cost of cure. The trial 

court also awarded a minor portion of their attorney fees and costs that they 

sought based on its post trial ruling that the cost of cure constituted a loss 

attributable to the defective title "for which there was coverage." CP 4210. 

B. Argument: 1. Ambiguous Coverage: Judge Reynolds's pretrial 

ruling regarding the ambiguity of the access coverage was correct. Where a 

provision in a policy of insurance is capable of two meanings or 

constructions, the meaning or construction most favorable to the insured must 

be employed. Shotwell v. Transamerica Title Ins. Co., 91 Wn.2d 161, 167-

168,588 P .2d 208 (1978). This rule applies with added force to exceptions 

and limitations to a policy's coverage. Witherspoon v. St. Paul Fire & 

Marine Ins. Co., 86 Wn.2d 641,650,548 P.2d 302 (1976). When the title 

policy is ambiguous and/or has a factual disparity, the exclusionary language 

must be interpreted most favorably for the insured. Morgan v. Prudential 

Ins. Co. Of America, 86 Wn.2d 432, 434-435, 545 P.2d 1193 (1976). 

2. Illusory Coverage: The title policy's access coverage was also 
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illusory. On the one hand, access was a specified and enumerated coverage 

and on the other, the means by which such access was created and existed -

easements -- were not. The exclusion swallowed all covered occurrences, 

making the policy illusory. Taylor v. Shigaki, 84 Wn.App. 723,730,930 

P.2d 340, (1997), review denied, 132 Wn.2d 1009. Such contracts must be 

construed to avoid rendering contractual obligations illusory. Quadrant Co. 

v. American States Ins. Co., 154 Wn.2d 165, 184, 110 P .3d 733 (2005). In 

light ofthe trial court's ruling that there was coverage, it was error to dismiss 

the Klosters's causes of action for breach of the policy and bad faith at the 

close of the Klosters' s case. Ironically, prior to trial, the trial court refused to 

permit the Klosters to argue to the jury that Lot I is unmarketable by claiming 

that they do not have good title. RP 494. 

3. Duty To Defend: First American insured both the Klosters's title 

to Lot 1 and the Rickeys's title to the property immediately to the south, WS-

146. When the Klosters and the Rickeys each presented a claim for defense 

of their respective titles, First American informed the Rickeys that it would 

defend their title but refused to defend the Klosters's title. SF ~~ 20,27-28. 

This was a conflict of interest. First American had the same legal duty 

to defend the Klosters's title as it did the Rickeys's. In Campbell v. Ticor 

Title Ins. Co., 166 Wn.2d 466, 470-471, 209 P.3d 859 (2009), the supreme 

court held that RCW 48.01.030 (App 16) and the decision in Tank v. State 
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Farm Fire & Cas. Co., 105 Wn.2d 381, 386-389, 715 P.2d 1133 (1986), 

concerning an insurer's duty to defend, applies to title insurance. The 

supreme court held that the duty to defend is broader than the duty to 

indemnify, citing Woo v. Fireman's Fund Ins. Co., 161 Wn.2d 43,52-54, 

164 P .3d 454 (2007) and noting that the duty to defend is triggered if the 

insurance policy conceivably covers the allegations in the complaint. The 

duty to defend arises whenever superior title is claimed, not just when an 

action is filed as the trial court noted in its order. CP 3277. Lawyers Title 

Ins. Co. v. McKee, 354 S.W.2d 401, 407-408 (Tex.Civ.App., 1962)?(App 

37-44) 

The lack of the access easements was a defect in the Klosters's title, 

as the trial court ultimately ruled. CP 421 O. A warrantor or guarantor of title, 

which is what First American and/or a title insurer is, has a duty to defend an 

insured's title. Erickson v. Chase, 156 Wn.App. 151, 158-159,231 P.3d 

1261 (2010). This defense is required when someone claims superior title, 

whether or not a complaint is ultimately filed. 

First American made a determination that its policy interpretation was 

correct and failed to give consideration to the Klosters's tender and 

interpretation of coverage. Due to the inherent ambiguity in First American's 

3. To the best of the Klosters's counsel's research, this issue is undecided in Washington. 
Lawyers Title Ins. Co., supra, appears to be the lead case nationally on this issue. 
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title policy, the Klosters's interpretation of coverage is paramount to First 

American's. By refusing to give the Klosters the benefit of the doubt, First 

American breached its title policy by refusing to defend. American Best 

Food, Inc. v. Alea London, Ltd., 168 Wn.2d 398,408,411,413,229 P .3d 

693 (2010). First American's refusal to defend was a bad faith breach of its 

title policy as a matter of law. (Id. at 413) . 

The trial court appeared to agree with this perspective in its ruling 

from the bench. RP March 7,2011, 14-16. The Klosters' s motion for partial 

summary judgment regarding First American's failure to defend their title 

(RP 374-378; CP 2936) was denied by the trial court on the grounds that it 

was "a question of fact for the jury as to whether First American acted in bad 

faith refusing to defend." Emphasis added, CP 3278. 

Nevertheless, the trial court dismissed the Klosters' s causes of action 

against First American for breach and bad faith breach of the duty to defend 

at the close of the Klosters's case. RP 1152-1154. These breaches should 

have been decided in favor ofthe Klosters as a matter of law, American Best 

Food, Inc., supra, 168 Wn.2d at 413. Alternatively, the jury should have 

decided the issue as the trial court previously ruled. This clear legal error 

constituted an egregious violation of the Klosters's rights to due process. 

Issue 7. A Title Insurer Violates The VCSPA And The CPA Where It 
Has No Compliance Standards, Refuses To Investigate A Claim And 
Does Not Tell Its Insured That Its Title Agent Is Responsible 
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A. Violations of the VCSPA: The UeSPA 's (RCW 48.30.010 (App 

18-19) and WAC 284-30-300 through WAC 284-30-380),(App21-27) most 

basic requirement is that insurers "adopt and implement reasonable standards 

for the prompt investigation of claims." WAC 284-30-330(3). (App 23) As 

Moore and Beatty testified, First American's employees had only fleeting 

knowledge of the UeSPA's existence and no knowledge of its requirements. 

SF~ 22. First American did not have any standards to assure compliance with 

the UeSPA, and it did not train its employees to comply with the Act. It 

basically ignored the provisions of UeSPA.ld., SF~ 22. 

WAC 284-30-370 (App 26) "Standards for Prompt Investigation of 

Claims," mandates that insurers fully investigate all claims within 30 days of 

notification. WAC 284-30-380(3) (App 26-27) mandates that if a claims 

investigation remains incomplete after 30 days, within 45 days the insurer 

must notify the claimant of the reasons additional time is needed for 

investigation. 

In his report to First American's Moore, Ameri-Title's Trummel 

stated that the Klosters have no effective vehicular access to Lot I. Ex 149.4 

Pacific Rim's Blades testified about a conversation with Ameri-

Title's Trummel wherein Trummel stated that based upon Trummel 's review 

4. "Access is technically available on the north 30 feet of the easement. I have been told that 
on the ground, the 30 feet on the north side of the line is almost impossible to use and would 
need significant excavation due to slope." 
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of the records, the Klosters have no access. SF ~ 18. At trial, in lieu of 

reading the Rickeys's deposition testimony, the parties stipulated that the 

Rickeys blocked the Klosters's access to Lot 1 for as long as the Rickeys 

owned WS-146. RP 852; CP 3671. The only established road to Lot 1 lies 

within the easements located on the Rickeys' property. SF ~ 9. 

The trial court declined to admit Trummel' s full claim report into 

evidence. RP 666. It redacted the sentence concerning the inability to use the 

remaining half of the access easements on the grounds that the statement was 

"tri pie hearsay." RP 831-834. The redacted sentence was not hearsay because 

it was not offered for the truth of the matter stated. Rather, it was offered to 

show that First American was on notice of a matter which was legally 

required to be part of its claim investigation. The trial court erred in redacting 

that sentence from the report. RP 831-834. 

Because Moore stated in his underwriting bulletins and at trial that 

"access" was interpreted by First American to mean "reasonable vehicular 

access," the Klosters's access to Lot 1 was an issue which any reasonable 

claims person would have to investigate to determine whether Lot 1 had 

"reasonable vehicular access." 

WAC 284-30-330(1) (App 23) prohibits the misrepresentation of 

pertinent facts or insurance policy provisions to a claimant. It was not until 

April 27, 2006, that First American revealed its electronic claim report of 
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March 25, 2005, wherein the cause of the "RICKEY IKLOSTERS EZ 

DISPUTE" was determined to be "IRREGULARITY IOMISSION -

AGENT." RP 4, 6, Ex 154. Beatty did not determine that there was a lack of 

coverage . ld. The Guidelines For Using ALTA Claim Codes and the ALTA 

Claim Codes (Exs 155 and 156) have codes for determinations of non-

coverage, but they were not used. Ex 154. 

In sum, the record was clear that First American improperly denied 

the Klosters's claim, refused to investigate their claim in accord with the 

UCSPA, and failed to even acknowledge the UCSPA's requirements. Each 

of these are violations ofRCW 48.01.010 (App 16) and 48.01.030 (App 16) 

as well as WAC 284-30-330(1), (4), (7), ( 13); (App 23-25) WAC 284-30-

350 (1) and (2) (App 25); and WAC 284-30-370. (App 26) 

B. Violations of the CPA: The aforementioned violations of the 

RCW and of the WAC by First American were also violations of the CPA, 

RCW 19.86.20. (App 16) International Ultimate v. St. Paul Fire & 

Marine, 122 Wn.App. 736, 756, 87 P.3d 774, review denied, 153 Wn.2d 

1016 (2004). It was error for the trial court to dismiss the Klosters's causes 

of action based thereon. 

Issue 8. A Real Estate Buyer Who Does Not Receive Clear Title Because 
Of Non-Recorded Access Easements Is Not Limited To An "Economic 
Loss" Recovery 

A. Introduction: The supreme court recent! y made clear that the term 
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"economic loss rule" was a misnomer and is actually the independent duty 

doctrine. Jackowski, supra, 278 P .3d at 1105-1106; Eastwood, supra, 241 

P.3d at 1259. The trial court erred when it limited the Klosters's damage 

claims to forms of "economic loss." CP 2244-2247. 

RCW 4.56.250 (App 9-10) -- without its unconstitutional damage 

limitation -- authorizes the recovery of both economic and non-economic 

damages. The Klosters suffered both economic and non-economic damages-

squarely within the province of the jury to decide (Sofie v. Fibreboard Co., 

112 Wn.2d 636, 638, 645, 780 P.2d 260 (1989» -- especially the Klosters's 

non-economic damages which are particularly within the scope of 

constitutional protection. Sofie, supra, 112 Wn.2d at 648. 

B.Non-Economic Damages and the "Economic Loss Rule:" Under 

long-settled case law based on the insurers' statutory duty of good faith 

(RCW 48.01.030, App 16), the courts have ruled numerous times that 

emotional distress is a recoverable item of damage against insurers for breach 

of that duty. See Mason v. Mortgage America, Inc., 114 Wn.2d 842, 849-

850,854-855,792 P.2d 142 (1990); Kirk v.Mt. Airy Insurance Company, 

134 Wn.2d 558, 560, 951 P.2d 1124 (1998). 

The trial court granted First American's and Pacific Rim's motions 

to dismiss all of the Klosters' s claims for emotional distress, incl uding those 

of Karl Kloster. RP 10, March 7,2011, CP 2753-2759. The record showed 
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that Karl suffered an industrial accident in 1994 and was disabled. RP 32, 

November2,201O,CP 1866-1870. He suffered from general anxiety disorder 

(GAD) as a result of being disabled and unemployable. RP 33, November 2, 

2010, CP 1866-1870, 1975-1979. His counselor and her records showed an 

increase in his symptoms in the months after the Klosters's purchase of Lot 

1 and the ensuing litigation CP 2014-2049,2037,2043-2048, a compensable 

damage because Karl was an "egg shell" plaintiff. State v. Hiett, 154 Wn.2d 

560, 572, 115 P.3d 274 (2005). One behavioral characteristic of GAD 

sufferers is their inability or unwillingness to discuss the source or cause of 

their anxiety. RP 34-36, November 2, 2010; CP 2047-2048. 

In dismissing the claims for emotional distress, the trial court 

mistakenly relied on the decisions in Hunsley v. Giard, 87 Wn.2d 424,435, 

553 P.2d 1096 (1976) and Hegel v. McMahon, 136 Wn.2d 122, 134-135, 

960 P.2d 424 (1998) in granting Pacific Rim's motion to dismiss the 

Klosters's and Karl's emotional distress claims on the grounds 1) that Karl's 

medical records and health care providers did not disclose the cause or source 

of his anxiety or its aggravation and 2) that the other Klosters did not seek 

medical care for their emotional distress. RP 33-35, November2,201O. This 

was legal error. 

In Herring v. Department of Social and Health Services, 81 

Wn.App.l,24-25,914P.2d67 (1996), the court held that emotional distress 
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is a compensable damage where an intentional tort is committed. The court 

determined that where emotional distress is asserted, a distinction must be 

drawn between what is required for a finding of liability and the recoverable 

damages resulting from an injury .ld. Similarly, in Cagle v. Burns and Roe, 

106 Wn.2d 911,920,726 P.2d 434 (1986), the supreme court emphasized 

that once a plaintiff proves a defendant's intentional wrongful conduct, a 

plaintiff is only required to prove emotional distress to recover damages 

attributable to the wrongful act. Nord v. Shoreline Sav. Ass'n, 116 Wn.2d 

477, 483·484, 805 P .2d 800 (1991). The objecti ve symptom requirement 

applies only where negligent infliction of emotional distress is asserted and 

goes to proof of liability, not damages.ld. at 485. 

The Klosters's claims for humiliation and mental anguish arose from 

the adjoining property owners having reported the Klosters to various public 

agencies for alleged trespass and related matters. CP 2460-2476. The Klosters 

were confronted by public officials and by the adjoining property owners 

several times, either in the presence of public officials or independently. CP 

2460-2476. 

The jury may award damages for humiliation and mental anguish 

based on these occurrences. Washington has long recognized the right of 

persons subjected to abuse by unwarranted claims of illegal conduct and 

encounters with police and other governmental agencies to recover damages 
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for humiliation and mental anguish suffered as a result, especially in alleged 

cases of trespass. Wilson v. Walla Walla, 12 Wn.App. 152,153-155,528 

P.2d 1006 (1974); Wood v. Rolfe, 128 Wn. 55, 57,221 P. 982, (1924). At 

the beginning of trial, the trial court improperly precluded Karl and Lori 

Kloster from putting on any evidence of their loss of consortium. RP 593 . 

The Klosters suffered further non-economic damages resulting from 

1) the denial of a proper claim investigation, 2) the wrongful denial of title 

insurance coverage, 3) the bad faith treatment of them by First American and 

4) its violations of the UeSPA and of the CPA. 

C. Economic Damages: The Klosters also suffered consequential 

economic damages. These damages resulted from the loss of clear title and 

on-going costs of ownership. In Denny's Restaurants, Inc. v. Security 

Union Title Ins. Co., 71 Wn.App.194, 210-211, 859 P.2d 619 (1993) , the 

court determined that loss of a utility easement which is within the 

unrecorded access easements and is itself unrecorded, loss of use of property, 

the on-going cost of ownership such as annual property taxes and 

homeowner's dues,as well as the cost to build alternate equivalent access are 

all recoverable damages in litigation involving title insurers. 

All of the Klosters' s claims for consequential economic damages are 

permitted under Washington law: 1) loss of use of property and title, and 

CPA damages (Mason, supra, 114 Wn.2d at 849-850,854-855); 2) recovery 
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offinancial and emotional damages (Anderson v. State Farm, 101 Wn.App. 

323,330-331,2 P.3d 1029 (2000)); and 3) loss of use of money (Griffin v. 

Allstate Ins. Co., 108 Wn.App. 133, 147-149,29 P.3d 777 (2001)). 

Pretrial, the trial court ruled that the Klosters's expert, Darrin O. 

Eckman, an engineer, could testify as a fact witness concerning the cost of 

constructing an alternate access road. RP485-486. At trial, however, the trial 

court refused to allow Eckman to testify as to the required construction 

standards and cost of a replacement roadway. RP 950, 954-958, 961-962. It 

further refused to permit Eckman to explain the basis for his opinion to the 

trial court. RP 951. Eckman was instead directed by the trial court to testify 

regarding construction of a "driveway" and its cost rather than the cost of a 

"roadway." RP 961-962. The limitations imposed on Eckman by the trial 

court regarding the kind and cost of alternate access are contrary to the 

Klickitat County construction requirements and standards and contrary to 

Eckman's opinion of the true cost of alternate access. Ex 158. The trial 

court' s directive to Eckman regarding his testimony was another violation of 

the Klosters's rights to due process and a fair trial. 

Issue 9. A Real Estate Buyer Who Does Not Receive Clear Title Because 
Of Non-Recorded Access Easements Is Owed A Defense Of Title 

The trial court held that the missing access easements were a defect 

in title "for which there was coverage ." CP 4210. The duty to defend is 
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broader than the duty to indemnify. Campbell, supra, 166 Wn.2d at 470-

471; Woo, supra, 161 Wn.2d at 52. Because the Klosters were entitled to 

coverage and a defense, First American must indemnify them for all costs 

incurred in defending title and attempting to obtain the non-recorded access 

easements. American Best Food,supra, 168 Wn.2d at 408,411,413; Axess 

Int'l v. Intercargo Ins., 107 Wn.App. 713, 720-721, 30 P.3d 1 (2001). 

Issue 10. A Real Property Seller And Her Real Estate Agent Are Not Due 
Attorney Fees Under VLPSA Where The Claims Against Them Were 
Not Based On VLPSA And Where VLPSA Merged Into The Deed 

The Klosters's causes of action against Pacific Rim and Roberts 

alleged negligent and intentional misrepresentation and concealment, not any 

contractual breach ofthe VLPSA. CP 1-17. According to the jury instructions 

proposed by Pacific Rim and read to the jury, the action against Pacific Rim 

was for professional negligence and violation of its statutory duties under 

RCW 18.86.030. (App 14-15) CP 3684-3713. Jury Instructions Nos. 6, 6A, 

6B, 6B-l and 6C. (App 3) CP 3691-3695 . The Klosters sued Roberts for 

personal liability under Restatement (Second) of Torts 552C(1) (1977) 

(App 31) and the holding in Hoffman, supra, 108 Wn.2d at 72-75, for 

innocent misrepresentation . RP 26, September 1,2010. The basis for trial 

court's summary judgment in favor of Roberts was RCW 18.86.090(1)(a) 

(App 15) -- a lack of vicarious liability. RP 26-29, September 1,2010. 

Under Boguch v. Landover Co., 153 Wn.App. 595, 609-610, 618-
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19, 224 P .3d 795 (2009), there is no ri ght to recover attorney fees based on 

contract when the claim is based on negligence. The trial court's order for the 

Klosters to pay attorney fees and costs to Pacific Rim and Roberts mirrored 

the language from Boguch, supra, 153 Wn.App. at 618-619, but it 

inexplicably reached the opposite conclusion. (See CP 4208-4209). 

The trial court's conclusion that the misrepresentation and 

concealment causes of action arose out of the VLPSA (CP 4208) was 

erroneous because it was the unrecorded access easements which form the 

basis for the tort causes of action -- the access easements were not set forth 

in the VLPSA. The Klosters never claimed that the VLPSA was violated as 

required by Boguch, supra, 153 Wn.App. at 618-619. 

Another basis for invalidating the trial court's award of attorney fees 

to Pacific Rim and Roberts is that the statutory warranty deed which Roberts 

gave the Klosters superceded the VLPSA. The VLPSA is merged into the 

statutory warranty deed and was extinguished -- as was the enforceability of 

the attorney fee clause. Barber v. Peringer, 75 Wn.App. 248, 251-254, 877 

P.2d 223 (1994). In sum, the award of attorney fees and costs against the 

Klosters was clearly erroneous on two separate grounds and must be reversed 

under both Boguch, supra, and Barber, supra. 

Issue 11. A CR 68 Offer Has No Application To The Determination Of 
An Attorney Fee A ward Against An Insurer 
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A. Inapplicability: In Hodge v. Development Services of America, 

65 Wn.App. 576, 580-581,828 P.2d 1175 (1992), the court stated that a CR 

68 offer (App 30-31,45-48) only affects the right to recover attorney fees as 

costs when fees as costs are permitted by statute. Thus, attorney fees and 

costs under Olympic S.S. Co. v. Centenniallns. Co., 117 Wn.2d 37,52-53, 

811 P.2d 673 (1991) are not affected by a CR 68 offer because they are 

permitted by case law, not by statute. Acceptance or rejection of a CR 68 

offer can have no impact on whether an insured is enti tl ed to recover attorney 

fees and costs under Olympic S.S. Co., supra, 117 Wn.2d at 52-53. 

In Edmonson, supra, 256 P .3d at 1229, the supreme court -- relying 

on well established "good faith" law -- held that whenever a warrantor or 

guarantor breaches its duty to defend, the warrantor or guarantor is obligated 

to pay the costs incurred in defense. The trial court erred in using the CR 68 

offer to limit the Klosters' award of attorney fees against First American. 

B. Invalidity: In addition to being inapplicable, the CR 68 offer (CP 

4225, App 45-48) was not valid. The CR 68 offer was drafted by Calliste J. 

Korach, former counsel for Pacific Rim . It attached and incorporated two 

letters, one from First American's counsel, Mr. Courser, and one from Ms. 

Korach. (App 46-48) The offer's elements were the recordation of the 

missing access easements over WS-l46, payment of $40,000.00 to the 

Klosters, and the execution of mutual releases, including the Klosters's 
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promise to forego any complaints to any real estate ethics boards. CP 4226. 

The formal CR 68 offer was "inclusive of taxable costs and attorney's fees 

accrued" (CP 4225, App 45) and Mr. Courser's letter stated that "each of the 

parties to pay their own attorney's fees and costs." CP 4226. (App 46) 

First, it is undisputed that the defendants never had the legal right to 

offer the unrecorded access easements in settlement -- the very heart of the 

settlement offer. In a declaration by the Klosters's counsel, he recounted a 

telephone conversation he had with the then owner of the property who said 

that although he orally agreed to sell the non-recorded access easements for 

$25,000.00, he had not signed an agreement to do so and again had changed 

his mind as he had when he was offered $10,000.00 for the access easement 

from the defendants. CP 4345-4348. There was no declaration, evidence or 

even argument before the trial court which contradicted the Klosters's 

counsel's declaration that the non-recorded access easements could not be 

provided. RP 1337. 

Second, the CR 68 offer also was not a valid settlement offer. It was 

ambiguous as to whether attorney fees were included and therefore must be 

construed against the defendants . Seaborn Pile Driving Co., Inc. v. Glew, 

132 Wn.App. 261, 269, 131 P.3d 910 (2006), review denied, 158 Wn.2d 

1027; and Hodge, supra, 65 Wn.App. At 580-581. 

Third, the CR 68 offer also was not a valid settlement offer because 
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it was not sufficiently definite to determine whether the recovery against First 

American was more favorable than the joint offer. The joint offer on behalf 

of all five defendants, when considered individually, was less than the 

amount awarded against First American. The "cost of cure" was $9,000.00 

and First American's one-fifth share of the offer was $8,000.00. 

Fourth, the trial court concluded that $300 per hour was a reasonable 

hourly rate for defense counsel. CP 4369. If the Klosters' s award of attorney 

fees had been calculated at this rate for 168 hours, their attorney fees would 

be $50,400.00 and their total recovery would be in excess of the CR 68 offer, 

thus invalidating it. 

Fifth, the CR 68 offer also was not a valid settlement offer because it 

was against public policy; namely, the Klosters' agreement not to make any 

complaints regarding Pacific Rim, Blades or Palmer to any real estate ethics 

boards. This conflicts with RCW 18.85.361 (App 11-14) and RCW 

9A.72.090 and the Legislative Comment to RCW 9A.72.090. (App 10-11) 

C. Erroneous Calculation Of Attorney Fees: Based on its post-trial 

ruling that the non-recorded access easements were a defect in title and 

covered under the title policy, the trial court awarded the Klosters the right 

to recover attorney fees and costs from First American pursuant to Olympic 

8.s. Co., supra, 117 Wn.2d at 52-53. CP 4210. Prior to November 7,2011, 

the Klosters's counsel spent in excess of 1,747 hours litigating this matter. 
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The Klosters's counsel estimated that 1,088 of these hours were spent 

litigating coverage and related issues involving First American and Ameri-

. 
Title. CP 4082-4083. However, based on the inapplicable and invalid CR 68 

offer, the trial court limited the Klosters's attorney fees to 168 hours. How the 

trial court calculated this very limited number of hours related to coverage 

issues incurred before January 21,2008 -- the date on which the CR 68 offer 

expired -- was never made clear. RP 1336-1339. The trial court's calculation 

of the award of the Klosters's attorney fees and its use of the CR 69 offer 

were both erroneous. 

IX. ATTORNEY FEES AND COSTS ON APPEAL 

The Klosters respectfully request that this court award them attorney 

fees and costs on appeal pursuant to Rap 18.1(b) (App 31) not only against 

First American pursuant to Olympic S.S. Co., supra, 117 Wn.2d at 52-53; 

Axess Int'l, supra, 107 Wn.App. At 720-721; Erickson, supra, 156 

Wn.App. at 158-159; and American Best Food, Inc., supra, 168 Wn.2d at 

408,411,413, but also against Roberts pursuantto RCW 64.04.030 (App 21) 

and Edmonson, supra, 256 P.3d at 1229 for her failure to defend the 

Klosters's title. 

The Klosters have pursued this appeal to obtain full title insurance 

coverage and to defend their title to Lot 1. First American and Roberts have 

the responsi bility to indemnify them for all costs and expenses incurred based 
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on First American's refusal to provide coverage for the Klosters's claim, and 

along with Roberts, for their bad faith refusal to defend the Klosters's title . 

X. CONCLUSION 

The Klosters request that the following orders of the trial court be 

reversed: 

1) the orders granting Roberts's motions for summary judgment and 

for an award her attorney fees and costs, and the order denying the Klosters's 

motion for summary judgment against Roberts; 

2) the orders grantin Pacific Rim's motions for judgment as a matter 

of law, for an award of its attorney fees and costs, and to set aside Judge 

Reynolds's CR 56(d) ruling that Pacific Rim had successor-in-intereststatus 

and liability, and the order denying the Klosters's motions for summary 

judgment against Pacific Ri 

3) the order grantin Heany's motion to quash service of summons, 

and the order denying the KI sters's motion to substitute Heany as Doe One; 

4) the orders granting Ameri-Title's motions for judgment as a matter 

of law and to set aside Judge Reynolds's CR 56(d) ruling that Ameri-Title 

acted as an insurer of the Klosters's title, and the order denying the Klosters's 

motion for summary judgment against Ameri-Title; 

5) the order granting First American's motion for judgment as a 

matter of law, and the orders denying the Klosters's motions for summary 

-64-



judgment against First American and for an award against First American of 

all of their attorney fees and costs in the underlying action and for 

indemnification for any award against them by Roberts , Pacific Rim, and 

Heany; 

6) the orders granting the defendants' joint and several motions for 

summary judgment dismissing the Klosters' claims for emotional distress and 

consequential damages, and the orders granting the defendants' joint and 

several motions limiting the Klosters's expert's testimony and redacting the 

claim report by Trummel of Ameri-Title to First American. 

Finally, the Klosters request that this matter be remanded to the trial 

court for trial against Heany and for ajury's determination of the Klosters's 

damages against Roberts, Heany, Pacific Rim, Ameri-Title and First 

American. 

August 15,2012 Respectfully Submitted, 

Lance S. Stryker, WSBA No. 35005 

9 
Lance S. Stryker 

Attorney for Appellants and Cross-Respondents 
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Trial Court's .Jury Instructions: 

Jury Instruction No.6: Negligence is the failure to exercise ordinary care. 
It is the doing of some act that a reasonably careful person would not do 
under the same or similar circumstances or the failure to do some act that a 
reasonably careful person would have done under the same or similar 
circumstances. 

Jury Instruction No. 6A: A real estate licensee owes a duty to disclose all 
existing material facts only if they are known by the licensee and not apparent 
or readily ascertainable to a party. A real estate licensee does not have a duty 
to investigate matters that the licensee has not agree to investigate. 

Jury Instruction No. 6B: Unless otherwise agreed, a licensee owes no duty 
to conduct an independent inspection of the property and owes no duty to 
independently verify the accuracy or completeness of any statement made by 
either party or by any source reasonably believed by the licensee to be 
reliable. 

Jury Instruction No. 6B-1: Whether a real estate agent or broker has acted 
negligently depends on whether he has exercised the degree of skill, care and 
learning expected of a reasonably prudent real estate agent or broker in the 
State of Washington acting in the same or similar circumstances at the time 
of the real estate transaction in question. Fail ure to exercise such skill, care, 
and learning constitutes a breach of the standard of care and is negligence. 

The degree of care actually practiced by members of the real estate profession 
is evidence of what is reasonably prudent. However, this evidence alone is 
not conclusive on the issue and should be considered by you along with any 
other evidence bearing on the question. 

Jury Instruction No. 6C: A real estate agent or broker does not guarantee 
the results of the real estate brokerage services he has rendered. 

A poor result arising out of those real estate brokerage services is not, by 
itself, evidence of negligence. 

The Klosters .Jury Instruction No. 16: Constructive or Imputed 
Knowledge: Constructive or imputed knowledge is knowledge which a 
person does not actually know but objectively should know or has reason to 
know. If a person exercising reasonable care could have known a fact, he or 
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she is deemed to have had knowledge of that fact. 

Findin2s Qf Fact Re2ardin2 Pacific Rim and Roberts: 

12. Plaintiffs alleged causes of action against Defendant Raney that 
ultimately failed. The court dismissed all causes of action against Defendant 
Raney on summary judgment because plaintiffs failed to present any proof of 
any of their causes of action against her. 

13. Plaintiffs alleged causes of action against Pacific Rim Brokers that 
ultimately failed. The court dismissed plaintiffs' claims of fraudulent 
concealment and fraudulent misrepresentation at trial at the close of plaintiffs' 
case because plaintiffs failed to present even a scintilla of evidence to show 
any knowing or intentional representation of material fact or knowing or 
intentional concealment of existing fact. Although Pacific Rim Brokers had 
moved for summary judgment of dismissal of those claims, and although the 
court had denied that motion, it was reasonable for Pacific Rim Brokers to 
incur that legal expense in light of the absence of any serious proof of 
intentional torts of Pacific Rim Brokers. 

l3. The jury ultimately found, for Pacific Rim Brokers in several respects, 
finding that plaintiffs failed to prove any difference in market value of the 
subject real property and failed to prove any out-of-pocket expenses as 
damages, finding that Pacific Rim Brokers had not committed negligent 
misrepresentation, and finding that plaintiffs were 100% at fault for their 
alleged damages. Although Judge Thompson Reynolds previously denied 
Pacific Rim Brokers' first motion for summary judgment, which included a 
request for dismissal of plaintiffs' claim of negligent misrepresentation 
against Pacific Rim Brokers, and although this court denied Pacific Rim 
Brokers' motion to dismiss the negligent-misrepresentation claim at the end 
of plaintiffs' case, the jury's findings show that it was reasonable for Pacific 
Rim Brokers to have incurred the legal expense of that summary judgment 
motion. 

14. Plaintiffs alleged hundreds ofthousands of dollars in damages for alleged 
emotional distress. This court dismissed those damage claims on summary 
judgment because they were entirely without factual support. 

15. Plaintiffs alleged $1,911.70 in damages for "cost of acquisition of the 
property." This court dismissed those damage claims on defendants' motions 
for summary judgment because Washington law does not permit them. 
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16. Plaintiffs alleged an indeterminate amount in damages for the "ongoing 
cost of ownership." This court dismissed those damage claims on defendants' 
motions for summary judgment because Washington law does not permit 
them. 

17. Plaintiffs alleged $2,500 in damages for "time and expense of property 
location." This court dismissed those damage claims on defendants' motions 
for summary judgment because Washington law does not permit them. 

18. Plaintiffs alleged an indeterminate amount in damages for "loss of interest 
on funds to purchase property." This court dismissed those damage claims on 
defendants' motions for summary judgment because Washington law does not 
permit them. 

19. Plaintiffs alleged $180,000 in damages for "loss of business opportunity 
in property purchase," including $40,000 on land purchase/sale and 
approximately $120,000 on building construction development/sale. This 
court dismissed those damage claims on defendants' motions for summary 
judgment because they were entirely without factual support. 

20. Plaintiffs alleged $5,750 in damages for "loss of time and expense in 
attempts in develop property," including $3,250.00 for 50 hours of skidder 
use and approximately $2,500.00 for labor for 100 hours of land clearing and 
preparation. This court dismissed those damage claims on defendants' 
motions for summary judgment because they were entirely without factual 
support. 

21. Plaintiffs alleged $25,000 per person for "being defrauded into purchase 
of property." This court dismissed those damage claims on defendants' 
motions for summary judgment because Washington law does not permit 
them. 

22. Plaintiffs alleged loss of consortium. This court dismissed those damages 
on the first day of trial because they were entirely without factual support. 

23.Plaintiffs pursued legal theories and engaged in motion practice that was 
expensive and proved to be ultimately futile. In particular, plaintiffs 
vigorously pursued a theory of successor liability of Pacific Rim Brokers, Inc. 
for the conduct of Pacific Rim Properties, a sole proprietorship. Mr. Heany 
was the proprietor of Pacific Rim Properties, but contrary to plaintiffs' 
assertions throughout this action, there was no factual or legal basis for 
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successor liability of Pacific Rim Brokers, Inc. for activities of Mr. Heany as 
a real estate developer. Plaintiffs forced Pacific Rim Brokers, Inc. to a 
significant amount of time and legal expense in defending against this 
successor liability issue. There ultimately was no substantial evidence for the 
court to present to the jury on any theory of successor liability. 

Conclusions of Law Rea:ardina: Pacific Rim and Roberts: 

1. The above-quoted attorney-fee provision in the VLPSA applies to all 
claims against Defendants Roberts and Pacific Rim Brokers, Inc. All of 
plaintiffs' claims against Defendants Roberts and Pacific Rim Brokers, Inc. 
constitute an action is on that contract, because this action arose out of that 
contract, and the contract is central to the dispute. 

2. Defendants Roberts and Pacific Rim Brokers, Inc. are prevailing parties in 
this action. All plaintiffs are non-prevailing parties. Under the VLPSA, 
plaintiffs are liable to Defendants Ro~erts and Pacific Rim Brokers, Inc. for 
their reasonable attorney fees and leg~l expenses. 

3. The court must award Defendants Roberts and Pacific Rim Brokers, Inc., 
and assess against plaintiffs, attorney fees based on a reasonable hourly rate 
and a reasonable number of hours for the defense of those defendants in this 
action. 

4. The hourly rates charged by all attorneys who defended Defendants 
Roberts and Pacific Rim Brokers, Inc. in this action were reasonable. Indeed, 
those hourly rates are significantly below the rates that other similarly 
experienced attorneys in the State of Washington reasonably charge. Because 
the hourly rates that counsel for Defendants Roberts and Pacific Rim Brokers, 
Inc. actually charged are substantially below reasonable rates, the court 
concludes that $300 per hour is a reasonable hourly rate. 

5. The number of hours worked by all attorneys for Defendants Roberts and 
Pacific Rim Brokers, Inc. was reasonable in the circumstances in this case. 

6. Even if segregation of legal expenses for unsuccessful or unproductive 
efforts were required, such segregation is not practicable in the circumstances 
of this case. The successful versus unsuccessful efforts by counsel for 
Defendants Roberts and Pacific Rim Brokers, Inc. are so interrelated that no 
reasonable segregation can be made. 
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Findin2s Of Fact Re2ardin2 First American: 

1. The jury's verdict found a "cost of cure" for the non-recorded access 
easements of $9,000.00, a real, actual loss. 

2. The "cost of cure" is a covered loss under First American's title policy 
issued to the Klosters because the title policy is a contract of indemnity which 
insures against actual loss from the existence of a title defect. 

3. The Defendants collectively made a valid CR 68 offer which expired on 
January 21,2008, which the Klosters did not accept. 

4. The Klosters are entitled to attorney fees and costs incurred under Olympic 
S.S. Co. v. Centennial Ins. Co., 117 Wn.2d 37,52 - 53, (1991), for litigating 
coverage matters up to January 21,2008, the date the CR 68 offer expired. 

5. First American is entitled to recover its costs incurred after January 21, 
2008, the date the CR 68 offer expired, in the sum of $796.65. 

6. The hard thing for the court to determine and the area where the court 
spent several hours on was how to sort through Mr. Stryker's submissions 
and come up with a reasonable basis for awarding earned fees where the court 
wasn't just guessing. And Mr. Courser did an admirable job on showing 
show difficult that is. The court is not allowed to speculate. 

After viewing Mr. Courser's submissions, it's clear that First American's 
position is that with all these flaws in the way that that these bills were 
submitted, that taking almost any of the theories, that Mr. Stryker can't be 
awarded any fees because the court has no basis to award them. Again, the 
court has narrowed this down to not awarding fees for unsuccessful motions, 
the torts that didn't succeed, the Consumer Protection Act that didn't 
succeed, the mediation that occurred, block billing that was indecipherable 
to the court cannot succeed, and then the overall determination, of course, the 
global view of how much they asked for, a million dollars versus how much 
they got, and in addition to ultimately not adopting the plaintiffs' theory. 

In that context, the court went through both Mr. Stryker's and Mr. Courser's 
version of Mr. Stryker's fees line by line, block by block, and the court found 
what the court believes to be a number of hours that are not reasonably 
subject to speculation, that were coverage or inter-mingled with Ameri-Title 
issues in a way that cannot be appropriately segregated, and the court doesn't 
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believe have to be, but that were clearly not related to the Pacific Rim issues 
nor any of these unsuccessful motions. 

Naturally, the submissions made it very difficult to do that with any absolute 
accuracy. Nevertheless, the court has a number of hours that the court is 
confident reasonably approach what the Klosters had to pay for coverage up 
until the date in 2008, and that is 168 hours. 168 hours was spent on 
coverage. The court is using its calculator right now to double check the 
court's math. That's $25,200.00. $25,200 is the award of fees to 
Mr. Stryker under Olympic Steamship. 

The court agrees with Mr. Courser's position on the costs and the costs to Mr. 
Stryker's clients will be $314. After sorting through the Klosters' attorney 
time and cost entries, the Court has identified 168 hours of attorney's time 
expended on coverage matters and $314.00 in costs. 

7. The reasonable value of such attorney's time is $25,200.00. 

8. First American's costs will be off-set against the Klosters' judgment for 
"costs of cure," attorney fees and costs. 

Conclusions of Law Re~arding First American: 

1. The Klosters have coverage under First American's title policy issued to 
them for the non-recorded access easements for which the jury found 
$9,000.00 as a "cost of cure." 

2. The Klosters are entitled to judgment against First American for the "cost 
of cure" of $9,000.00 as found by the jury. 

3. The Klosters expended 168 hours of attorney's time litigating coverage 
issues of the reasonable value of $25,200.00 and incurred $314.00 in costs 
litigating coverage issues which the Klosters are entitled to recover Against 
First American pursuant to Olympic S.S. Co. v. Centennial Ins. Co., 117 
Wn.2d 37,52 - 53, (1991). 

4. First American is entitled to its costs of $796.65 incurred after January 21, 
2008, the date the CR 68 offer expired. 

1// 
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Statutes: 

RCW 4.56.250 - Claims for non-economic damages - Limitation 

(1) As used in this section, the following terms have the meanings indicated 
unless the context clearly requires otherwise. 

(a) "Economic damages" means objectively verifiable monetary losses, 
including medical expenses, loss of earnings, burial costs, loss of use of 
property, cost of replacement or repair, cost of obtaining substitute domestic 
services, loss of employment, and loss of business or employment 
opportunities. 

(b) "Noneconomic damages" means subjective, nonmonetary losses, 
including, but not limited to pain, suffering, inconvenience, mental anguish, 
disability or disfigurement incurred by the injured party, emotional distress, 
loss of society and companionship, loss of consortium, injury to reputation 
and humiliation, and destruction of the parent-child relationship. 

(c) "Bodily injury" means physical injury, sickness, or disease, including 
death. 

(d) "Average annual wage" means the average annual wage in the state of 
Washington as determined under RCW 50.04.355. 

(2) In no action seeking damages for personal injury or death maya claimant 
recover a judgment for noneconomic damages exceeding an amount 
determined by mUltiplying 0.43 by the average annual wage and by the life 
expectancy of the person incurring noneconomic damages, as the life 
expectancy is determined by the life expectancy tables adopted by the 
insurance commissioner. For purposes of determining the maximum amount 
allowable for noneconomic damages, a claimant's life expectancy shall not 
be less than fifteen years. The limitation contained in this subsection applies 
to all claims for noneconomic damages made by a claimant who incurred 
bodily injury. Claims for loss of consortium, loss of society and 
companionship, destruction of the parent-child relationship, and all other 
derivative claims asserted by persons who did not sustain bodily injury are to 
be included within the limitation on claims for noneconomic damages arising 
from the same bodily injury. 

(3) If a case is tried to a jury, the jury shall not be informed of the limitation 
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contained in subsection (2) of this section. 

RCW 9A.72.090 - Bribing a witness 

(1) A person is guilty of bribing a witness if he or she offers, confers, or 
agrees to confer any benefit upon a witness or a person he or she has reason 
to believe is about to be called as a witness in any official proceeding or upon 
a person whom he or she has reason to believe may have information relevant 
to a criminal investigation or the abuse or neglect of a minor child, with 
intent to: 

(a) Influence the testimony of that person; or 

(b) Induce that person to avoid legal process summoning him or her to testify; 
or 

(c) Induce that person to absent himself or herself from an official proceeding 
to which he or she has been legally summoned; or 

(d) Induce that person to refrain from reporting information relevant to a 
criminal investigation or the abuse or neglect of a minor child. 

(2) Bribing a witness is a class B felony. 

Legislative Comment to RCW 9A.72.090 

The legislature finds that witness intimidation and witness tampering serve 
to thwart both the effective prosecution of criminal conduct in the state of 
Washington and resolution of child dependencies. 

Further, the legislature finds that intimidating persons who have information 
pertaining to a future proceeding serves to prevent both the bringing of a 
charge and prosecution of such future proceeding. The legislature finds that 
the period before a crime or child abuse or neglect is reported is when a 
victim is most vulnerable to influence, both from the defendant or from 
people acting on behalf of the defendant and a time when the defendant is 
most able to threaten, bribe, and/or persuade potential witnesses to leave the 
jurisdiction or withhold information from law enforcement agencies. 

The legislature moreover finds that a criminal defendant's admonishment or 
demand to a witness to "drop the charges" is intimidating to witnesses or 
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other persons with information relevant to a criminal proceeding. 

The legislature finds, therefore, that tampering with and/or intimidating 
witnesses or other persons with information relevant to a present or future 
criminal or child dependency proceeding are grave offenses which adversely 
impact the state's ability to promote public safety and prosecute criminal 
behavior. 

RCW 18.85.361 - Disciplinary action - Grounds 

In addition to the unprofessional conduct described in RCW 18.235.130, the 
director may take disciplinary action against any person engaged in the 
business or acting in the capacity of a real estate broker, managing broker, 
designated broker, or real estate firm, regardless of whether the transaction 
was for the person's own account or in a capacity as broker, managing broker, 
designated broker, or real estate firm, and may impose any of the sanctions 
and fines specified in RCW 18.235.110 for any holder or applicant who is 
guilty of: 

(1) Violating any of the provisions of this chapter or any lawful rules made 
by the director pursuant thereto or violating a provision of chapter 64.36, 
19.105, or 18.235 RCW or RCW 18.86.030 or the rules adopted under those 
chapters or section; 

(2) Making, printing, publishing, distributing, or causing, authorizing, or 
knowingly permitting the making, printing, publication or distribution of 
false statements, descriptions or promises of such character as to reasonably 
induce any person to act thereon, ifthe statements, descriptions, or promises 
purport to be made or to be performed by either the licensee or his or her 
principal and the licensee then knew or, by the exercise of reasonable care 
and inquiry, could have known, of the falsity of the statements, descriptions 
or promises; 

(3) Knowingly commIttIng, or being a party to, any material fraud, 
misrepresentation, concealment, conspiracy, collusion, trick, scheme, or 
device whereby any other person lawfully relies upon the word, 
representation or conduct of the licensee; 

(4) Accepting the services of, or continuing in a representative capacity, any 
broker or managing broker who has not been granted a license, or after his or 
her license has been revoked or during a suspension thereof; 
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(5) Conversion of any money, contract, deed, note, mortgage, or abstract or 
other evidence of title, to the person's own use or to the use of that person's 
principal or of any other person, when delivered in trust or on condition, in 
violation of the trust or before the happening of the condition; and failure to 
return any money or contract, deed, note, mortgage, abstract, or other 
evidence of title within thirty days after the owner thereof is entitled thereto, 
and makes demand therefor, is prima facie evidence of such conversion; 

(6) Failing, upon demand, to disclose any information within the person's 
knowledge, or to produce any document, book, or record in the person's 
possession for inspection by the director or the director's authorized 
representatives acting by authority of law; 

(7) Continuing to sell any real estate, or operating according to a plan of 
seIling, whereby the interests of the public are endangered, after the director 
has, by order in writing, stated objections thereto; 

(8) Advertising in any manner without including the real estate firm's name 
or assumed name as licensed in a clear and conspicuous manner in the 
advertisement; except, that real estate brokers, managing brokers, or firms 
advertising their personally owned real property must only disclose that they 
hold a real estate license; 

(9) Accepting other than cash or its equivalent as earnest money unless that 
fact is communicated to the owner before the owner's acceptance of the offer 
to purchase, and such fact is shown in the purchase and sale agreement; 

(10) Charging or accepting compensation from more than one party in any 
one transaction without first making full disclosure in writing of all the facts 
to all the parties interested in the transaction; 

(11) Accepting, taking, or charging any undisclosed commission, rebate, or 
direct profit on expenditures made for the principal; 

(12) Accepting employment or compensation for appraisal of real property 
contingent upon reporting a predetermined value; 

(13) Issuing a report on any real property in which the broker, managing 
broker, or real estate firm has an interest unless that interest is clearly stated 
in the report; 
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(14) Misrepresentation of membership in any state or national real estate 
association; 

(15) Discrimination against any person in hiring or in real estate brokerage 
service activity, on the basis of any of the provisions of any local, county, 
state, or federal antidiscrimination law; 

(16) Failing to keep an escrow or trustee account of funds deposited relating 
to a real estate transaction ,for a period of three years, showing to whom paid, 
and other pertinent information as the director may require, such records to 
be available to the director, or the director's representatives, on demand, or 
upon written notice given to the bank; 

(17) In the case of a firm and its designated broker, failing to preserve records 
relating to any real estate transaction for three years following the submission 
of the records to the firm; 

(18) Failing to furnish a copy of any listing, sale, lease, or other contract 
relevant to a real estate transaction to all signatories thereof within a 
reasonable time following execution; 

(19) In the case of a broker or managing broker, acceptance of a commission 
or any val uable consideration for the performance of any acts specified in this 
chapter, from any person, except the licensed real estate firm with whom the 
broker or managing broker is licensed; 

(20) To direct any transaction involving his or her principal, to any lending 
institution for financing or to any escrow company, in expectation of 
receiving a kickback or rebate therefrom, without first disclosing the 
expectation to his or her principal; 

(21) Buying, selling, or leasing directly, or through a third party, any interest 
in real property without disclosing in writing that the person is a real estate 
licensee; 

(22) In the case of real estate firms, and managing and designated brokers, 
failing to exercise adequate supervision over the activities of their brokers 
and managing brokers within the scope of this chapter; 

(23) Any conduct in a real estate transaction which demonstrates bad faith, 
dishonesty, untrustworthiness, or incompetence; 
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(24) Acting as a vehicle dealer, as defined in RCW 46.70.011, without having 
a license to do so; or 

(25) Failing to ensure that the title is transferred under chapter 46.12 RCW 
when engaging in a transaction involving a mobile or manufactured home as 
a broker, managing or designated broker, or firm. 

RCW Chapter 18.86 - Real estate brokerage relationships 

RCW 18.86.030 - Duties of licensee 

(1) Regardless of whether the licensee is an agent, a licensee owes to all 
parties to whom the licensee renders real estate brokerage services the 
following duties, which may not be waived: 

(a) To exercise reasonable skill and care; 

(b) To deal honestly and in good faith; 

(c) To present all written offers, written notices and other written 
communications to and from either party in a timely manner, regardless of 
whether the property is subject to an existing contract for sale or the buyer is 
already a party to an existing contract to purchase; 

(d) To disclose all existing material facts known by the licensee and not 
apparent or readily ascertainable to a party; provided that this subsection shall 
not be construed to imply any duty to investigate matters that the licensee has 
not agreed to investigate; 

(e) To account in a timely manner for all money and property received from 
or on behalf of either party; 

(f) To provide a pamphlet on the law of real estate agency in the form 
prescribed in RCW 1B.B6.120 to all parties to whom the licensee renders real 
estate brokerage services, before the party signs an agency agreement with the 
licensee, signs an offer in a real estate transaction handled by the licensee, 
consents to dual agency, or waives any rights, under RCW 1B.B6.020(1)(e), 
1B.B6.040(1)(e), IB.B6.050(1)(e),or 1B.B6.060(2)(e) or(f), whichever occurs 
earliest; and 

(g) To disclose in writing to all parties to whom the licensee renders real 
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estate brokerage services, before the party signs an offer in a real estate 
transaction handled by the licensee, whether the licensee represents the buyer, 
the seller, both parties, or neither party. The disclosure shall be set forth in a 
separate paragraph entitled "Agency Disclosure" in the agreement between 
the buyer and seller or in a separate writing entitled "Agency Disclosure." 

(2) Unless otherwise agreed, a licensee owes no duty to conduct an 
independent inspection of the property or to conduct an independent 
investigation of either party's financial condition, and owes no duty to 
independently verify the accuracy or completeness of any statement made by 
either party or by any source reasonably believed by the licensee to be 
reliable. 

RCW 18.86.090 - Vicarious liability 

(1) A principal is not liable for an act, error, or omission by an agent or 
subagent of the principal arising out of an agency relationship: 

(a) Unless the principal participated in or authorized the act, error, or 
omission; or 

(b) Except to the extent that: 

(i) The principal benefitted from the act, error, or omission; and 

(ii) the court determines that it is highly probable that the claimant would be 
unable to enforce a judgment against the agent or subagent. 

(2) A licensee is not liable for an act, error, or omission of a subagent under 
this chapter, unless the licensee participated in or authorized the act, error or 
omission. This subsection does not limit the liability of a real estate broker 
for an act, error, or omission by an associate real estate broker or real estate 
salesperson licensed to that broker. 

RCW 18.86.110 - Application 

This chapter supersedes only the duties of the parties under the common law, 
incl uding fiduciary duties of an agent to a principal, to the extent inconsistent 
with this chapter. The common law continues to apply to the parties in all 
other respects. This chapter does not affect the duties of a licensee while 
engaging in the authorized or unauthorized practice of law as determined by 
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the courts of this state. This chapter shall be construed broadly. 

Chapter 19.86. Unfair business practices - Consumer Protection Act 
(CPA) 

RCW 19.86.020 - Unfair competition, practices, declared unlawful. 

Unfair methods of competition and unfair or deceptive acts or practices in the 
conduct of any trade or commerce are hereby declared unlawful. 

RCW 48.01.010 - Short title 

Title 48 RCW constitutes the insurance code. 

RCW 48.01.030 - Public interest 

The business of insurance is one affected by the public interest, requiring that 
all persons be actuated by good faith, abstain from deception, and practice 
honesty and equity in all insurance matters. Upon the insurer, the insured, 
their providers, and their representatives rests the duty of preserving inviolate 
the integrity of insurance. 

RCW 48.01.040 - "Insurance" defined 

Insurance is a contract whereby one undertakes to indemnify another or pay 
a specified amount upon determinable contingencies. 

RCW 48.01.050 - "Insurer" dermed 

"Insurer" as used in this code includes every person engaged in the business 
of making contracts of insurance, other than a fraternal benefit society. A 
reciprocal or interinsurance exchange is an "insurer" as used in this code. 
Two or more hospitals that join and organize as a mutual corporation 
pursuant to chapter 24.06 RCW for the purpose of insuring or self-insuring 
against liability claims, including medical liability, through a contributing 
trust fund are not an "insurer" under this code. Two or more local 
governmental entities, under any provision of law, that join together and 
organize to form an organization for the purpose of jointly self-insuring or 
self-funding are not an "insurer" under this code. Two or more affordable 
housing entities that join together and organize to form an organization for 
the purpose of jointly self-insuring or self-funding under chapter 48.64 RCW 

-16-



are not an "insurer" under this code. Two or more persons engaged in the 
business of commercial fishing who enter into an arrangement with other 
such persons for the pooling of funds to pay claims or losses arising out of 
loss or damage to a vessel or machinery used in the business of commercial 
fishing and owned by a member of the pool are not an "insurer" under this 
code. 

RCW 48.01.070 - "Person" defined 

"Person" means any individual, company, insurer, association, organization, 
reciprocal or inter-insurance exchange, partnership, business trust, or 
corporati on. 

RCW 48.17.180. Doing business under any name other than legal name 

An insurance producer or title insurance agent doing business under any 
name other than the insurance producer's or title insurance agent's legal name 
is required to register the name in accordance with chapter 19.80 RCW and 
notify the commissioner before using the assumed name. 

RCW 48.29.010(3)(c) - Definitions 

(3) For purposes of this chapter, unless the context clearly requires otherwise: 

(c) "Preliminary report," "commitment," or "binder" means reports furnished 
in connection with an application for title insurance and are offers to issue a 
title policy subject to the stated exceptions in the reports, the conditions and 
stipulations of the report and the issued policy, and other matters as may be 
incorporated by reference. The reports are not abstracts of title, nor are any 
of the rights, duties, or responsibilities applicable to the preparation and 
issuance of an abstract of title applicable to the issuance of any report. The 
report is not a representation as to the condition of the title to real property, 
but is a statement of terms and conditions upon which the issuer is willing to 
issue its title policy, if the offer is accepted. 

RCW 48.29.170. Agents - Separate licenses for individuals not required 
Title insurance agents are exempt from the provisions of *RCW 48.17 .180(1) 
that require that each individual empowered to exercise the authority of a 
licensed firm or corporation must be separately licensed. 

/II 
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RCW 48.30.010 Unfair practices in general -- Remedies and penalties. 

(1) No person engaged in the business of insurance shall engage in unfair 
methods of competition or in unfair or deceptive acts or practices in the 
conduct of such business as such methods, acts, or practices are defined 
pursuant to subsection (2) of this section. 

(2) In addition to such unfair methods and unfair or deceptive acts or 
practices as are expressly defined and prohibited by this code, the 
commissioner may from time to time by regulation promulgated pursuant to 
chapter 34.05 RCW, define other methods of competition and other acts and 
practices in the conduct of such business reasonably found by the 
commissioner to be unfair or deceptive after a review of all comments 
received during the notice and comment rule-making period. 

(3)(a) In defining other methods of competition and other acts and practices 
in the conduct of such business to be unfair or deceptive, and after reviewing 
all comments and documents received during the notice and comment rule
making period, the commissioner shall identify his or her reasons for defining 
the method of competition or other act or practice in the conduct of insurance 
to be unfair or decepti ve and shall include a statement outlining these reasons 
as part of the adopted rule. 

(b) The commissioner shall include a detailed description of facts upon which 
he or she relied and of facts upon which he or she failed to rely, in defining 
the method of competition or other act or practice in the conduct of insurance 
to be unfair or deceptive, in the concise explanatory statement prepared under 
RCW 34.05.325(6). 

(c) Upon appeal the superior court shall review the findings of fact upon 
which the regulation is based de novo on the record. 

(4) No such regulation shall be made effective prior to the expiration of thirty 
days after the date of the order by which it is promulgated. 

(5) If the commissioner has cause to believe that any person is violating any 
such regulation, the commissioner may order such person to cease and desist 
therefrom. The commissioner shall deliver such order to such person direct 
or mail it to the person by registered mail with return receipt requested . If the 
person violates the order after expiration of ten days after the cease and desist 
order has been received by him or her, he or she may be fined by the 
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commissioner a sum not to exceed two hundred and fifty dollars for each 
violation committed thereafter. 

(6) If any such regulation is violated, the commissioner may take such other 
or additional action as is permitted under the insurance code for violation of 
a regulation. 

RCW Chapter 58.17. Plats - Subdivisions - Dedications. 

RCW 58.17.020 (2), (3) and (5) - Definitions 

(2) "Plat" is a map or representation of a subdivision, showing thereon the 
division of a tract or parcel of land into lots, blocks, streets and alleys, or 
other divisions and dedications. 

(3) "Dedication" is the deliberate appropriation of land by an owner for any 
general and public uses, reserving to himself or herself no other rights than 
such as are compatible with the full exercise and enjoyment of the public uses 
to which the property has been devoted. The intention to dedicate shall be 
evidenced by the owner by the presentment for filing of a final plat or short 
plat showing the dedication thereon; and, the acceptance by the public shall 
be evidenced by the approval of such plat for filing by the appropriate 
governmental unit. 

A dedication of an area of less than two acres for use as a public park may 
include a designation of a name for the park, in honor of a deceased 
individual of good character. 

(5) "Final plat" is the final drawing of the subdivision and dedication 
prepared for filing for record with the county auditor and containing all 
elements and requirements set forth in this chapter and in local regulations 
adopted under this chapter. 

RCW 58.17.030 - Subdivisions to comply with chapter, local regulations 

Every subdivision shall comply with the provisions of this chapter. Every 
short subdivision as defined in this chapter shall comply with the provisions 
of any local regulation adopted pursuant to RCW 58.17.060. 

/II 
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RCW 58.17.160(1) - Requirements for each plat or replat filed for record 

Each and every plat, or replat, of any property filed for record shall: 

(1) Contain a statement of approval from the city, town or county licensed 
road engineer or by a licensed engineer acting on behalf of the city, town or 
county as to the layout of streets, alleys and other rights-of-way, design of 
bridges, sewage and water systems, and other structures; 

RCW 58.17.218 - Alteration of subdivision - Easements by dedication 

The alteration of a subdivision is subject to RCW 64.04.175. 

RCW 58.17.250 - Survey of subdivision and preparation of plat 

The survey of the proposed subdivision and preparation of the plat shall be 
made by or under the supervision of a registered land surveyor who shall 
certify on the plat that it is a true and correct representation of the lands 
actually surveyed. 

RCW 58.17.290 - Copy of plat as evidence 

A copy of any plat recorded in the manner provided in this chapter and 
certified by the county auditor of the county in which the same is recorded to 
be a true copy of such record and the whole thereof, shall be received in 
evidence in all the courts of this state, with like effect as the original. 

RCW 58.17 .320. Compliance with chapter and local regulations· 
Enforcement 
Whenever land within a subdivision granted final approval is used in a 
manner or for a purpose which violates any provision of this chapter, any 
provision of the local subdivision regulations, or any term or condition of plat 
approval prescribed for the plat by the local government, then the prosecuting 
attorney, or the attorney general if the prosecuting attorney shall fail to act, 
may commence an action to restrain and enjoin such use and compel 
compliance with the provisions of this chapter or the local regulations, or 
with such terms or conditions. The costs of such action may be taxed against 
the violator. 

/II 
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RCW 64.04.030. Warranty deed - Form and effect 

Warranty deeds for the conveyance of land may be substantially in the 
following form, without express covenants: 

The grantor (here insert the name or names and place or residence) for and in 
consideration of (here insert consideration) in hand paid, conveys and 
warrants to (here insert the grantee's name or names) the following described 
real estate (here insert description), situated in the county of .. . ... , state of 
Washington. Dated this .... day of ...... ,19 .. . 

Every deed in substance in the above form, when otherwise duly executed, 
shall be deemed and held a conveyance in fee simple to the grantee, his heirs 
and assigns, with covenants on the part of the grantor: (1) That at the time of 
the making and delivery of such deed he was lawfully seized of an 
indefeasi ble estate in fee simple, in and to the premises therein described, and 
had good right and full power to convey the same; (2) that the same were then 
free from all encumbrances; and (3) that he warrants to the grantee, his heirs 
and assigns, the quiet and peaceable possession of such premises, and will 
defend the title thereto against all persons who may lawfully claim the same, 
and such covenants shall be obligatory upon any grantor, his heirs and 
personal representatives, as fully and with like effect as if written at full 
length in such deed. 

RCW 64.04.175 - Easements established by dedication - Extinguishing 
or altering 

Easements established by a dedication are property rights that cannot be 
extinguished or altered without the approval of the easement owner or 
owners, unless the plat or other document creating the dedicated easement 
provides for an alternative method or methods to extinguish or alter the 
easement. 

Regulations: 

WAC Chapter 284-30. Unfair Claims Settlement Practices Act (UeSPA) 

WAC 284-30-300 - Authority and purpose. 

RCW § 48.30.010 authorizes the commissioner to define methods of 
competition and acts and practices in the conduct of the business of insurance 
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which are unfair or deceptive. The purpose of this regulation, WAC § 284-
30-300 through § 284-30-410, is to define certaIn minimum standards which, 
if violated with such frequency as to indicate a general business practice, will 
be deemed to constitute unfair claims settlement practices. 

WAC § 284-30-310 - Scope. 

This regulation applies to all insurers and to all insurance policies and 
insurance contracts. This regulation is not exclusive, and acts performed, 
whether or not specified herein, may also be deemed to be violations of 
specific provisions of the insurance code or other regulations. 

WAC 284-30-320 - Definitions. 

When used in this regulation: 

(1) "Agent" means any individual, corporation, association, partnership or 
other legal entity authorized to represent an insurer with respect to a claim; 

(2) "Claimant" means either a first party claimant, a third party claimant, or 
both and includes such claimant's designated legal representative and 
includes a member of the claimant's immediate family designated by the 
claimant; 

(3) "First party claimant" means an individual, corporation, association, 
partnership or other legal entity asserting a right to payment under an 
insurance policy or insurance contract arising out of the occurrence of the 
contingency or loss covered by such policy or contract; 

(4) "Insurance policy" or "insurance contract" mean any contract of 
insurance, indemnity, suretyship, or annuity issued, proposed for issuance, or 
intended for issuance by any insurer; 

(5) "Insurer" means any individual, corporation, association, partnership, 
reciprocal exchange, inter-insurer, L10yds insurer, fraternal mutual insurer, 
fraternal mutual life insurer, and any other legal entity engaged in the 
business of insurance, authorized or licensed to issue or who issues any 
insurance policy or insurance contract in this state. "Insurer" does not 
include health care service contractors, as defined in RCW § 48.44.010, and 
health maintenance organizations, as defined in RCW § 48.46.020; 
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(6) "Investigation" means all activities of an insurer directly or indirectly 
related to the determination of liabilities under coverages afforded by an 
insurance policy or insurance contract; 

(7) "Notification of claim" means any notification, whether in writing or 
other means acceptable under the terms of an insurance policy or insurance 
contract, to an insurer or its agent, by a claimant, which reasonably apprises 
the insurer of the facts pertinent to a claim; and 

(8) "Third party claimant" means any individual, corporation, association, 
partnership or other legal entity asserting a claim against any individual, 
corporation, association, partnership or other legal entity insured under an 
insurance policy or insurance contract of an insurer. 

WAC 284-30-330 - Specific unfair claims settlement practices dermed. 

The following are hereby defined as unfair methods of competition and unfair 
or deceptive acts or practices in the business of insurance, specifically 
applicable to the settlement of claims: 

(1) Misrepresenting pertinent facts or insurance policy provisions. 

(2) Failing to acknowledge and act reasonably promptly upon 
communications with respect to claims arising under insurance policies. 

(3) Failing to adopt and implement reasonable standards for the prompt 
investigation of claims arising under insurance policies. 

(4) Refusing to pay claims without conducting a reasonable investigation. 

(5) Failing to affirm or deny coverage of claims within a reasonable time after 
proof of loss statements have been completed. 

(6) Not attempting in good faith to effectuate prompt, fair and equitable 
settlements of claims in which liability has become reasonably clear. In 
particular, this includes an obligation to effectuate prompt payment of 
property damage claims to innocent third parties in clear liability situations. 
If two or more insurers are involved, they should arrange to make such 
payment, leaving to themselves the burden of apportioning it. 

(7) Compelling insureds to institute or submit to litigation, arbitration, or 
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appraisal to recover amounts due under an insurance policy by offering 
substantially less than the amounts ultimately recovered in such actions or 
proceedings. 

(8) Attempting to settle a claim for less than the amount to which a 
reasonable man would have believed he was entitled by reference to written 
or printed advertising material accompanying or made part of an application. 

(9) Making claims payments to insureds or beneficiaries not accompanied by 
a statement setting forth the coverage under which the payments are being 
made. 

(10) Asserting to insureds or claimants a policy of appealing from arbitration 
awards in favor of insureds or claimants for the purpose of compelling them 
to accept settlements or compromises less than the amount awarded in 
arbitration. 

(11) Delaying the investigation or payment of claims by requiring an insured, 
claimant, or the physician of either to submit a preliminary claim report and 
then requiring subsequent submissions which contain substantially the same 
i nformati on. 

(12) Failing to promptly settle claims, where liability has become reasonably 
clear, under one portion of the insurance policy coverage in order to influence 
settlements under other portions of the insurance policy coverage. 

(13) Failing to promptly provide a reasonable explanation of the basis in the 
insurance policy in relation to the facts or applicable law for denial of a claim 
or for the offer of a compromise settlement. 

(14) Unfairly discriminating against claimants because they are represented 
by a public adjuster. 

(15) Failure to expeditiously honor drafts given in settlement of claims. A 
failure to honor a draft within three working days of notice of receipt by the 
payor bank will constitute a violation ofthis provision. Dishonor of any such 
draft for valid reasons related to the settlement of the claim will not constitute 
a violation of this provision. 

(16) Failure to adopt and implement reasonable standards for the processing 
and payment of claims once the obligation to pay has been established. 
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Except as to those instances where the time for payment is governed by 
statute or rule or is set forth in an applicable contract, procedures which are 
not designed to deliver a check or draft to the payee in payment of a settled 
claim within fifteen business days after receipt by the insurer or its attorney 
of properly executed releases or other settlement documents are not 
acceptable. Where the insurer is obligated to furnish an appropriate release 
or settlement document to an insured or claimant, it shall do so within twenty 
working days after a settlement has been reached. 

(17) Delaying appraisals or adding to their cost under insurance policy 
appraisal provisions through the use of appraisers from outside of the loss 
area. The use of appraisers from outside the loss area is appropriate only 
where the unique nature of the loss or a lack of competent local appraisers 
make the use of out-of-area appraisers necessary. 

(18) Failing to make a good faith effort to settle a claim before exercising a 
contract right to an appraisal. 

(19) Negotiating or settling a claim directly with any claimant known to be 
represented by an attorney without the attorney's knowledge and consent. 
This does not prohibit routine inquiries to an insured claimant to identify the 
claimant or to obtain details concerning the claim. 

WAC 284-30-350 - Misrepresentation of policy provisions. 

(1) No insurer shall fail to fully disclose to first party claimants all pertinent 
benefits, coverages or other provisions of an insurance policy or insurance 
contract under which a claim is presented. 

(2) No agent shall conceal from first party claimants benefits, coverages or 
other provisions of any insurance policy or insurance contract when such 
benefits, coverages or other provisions are pertinent to a claim. 

(3) No insurer shall deny a claim for failure to exhibit the property without 
proof of demand and unfounded refusal by a claimant to do so. 

(4) No insurer shall, except where there is a time limit specified in the policy, 
make statements, written or otherwise, requiring a claimant to give written 
notice of loss or proof ofloss within a specified time limit and which seek to 
relieve the company of its obligations if such a time limit is not complied 
with unless the failure to comply with such time limit prejudices the insurer's 
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rights. 

(5) No insurer shall request a first party claimant to sign a release that extends 
beyond the subject matter that gave rise to the claim payment. 

(6) No insurer shall issue checks or drafts in partial settlement of a loss or 
claim under a specific coverage which contain language which release the 
insurer or its insured from its total liability. 

(7) No insurer shall make a payment of benefits without clearly advising the 
payee, in writing, that it may require reimbursement, when such is the case. 

WAC 284-30-370 - Standards for prompt investigation of claims. 

Every insurer shall complete investigation of a claim within thirty days after 
notification of claim, unless such investigation cannot reasonably be 
completed within such time. All persons involved in the investigation of a 
claim shall provide reasonable assistance to the insurer in order to facilitate 
compliance with this provision. 

WAC 284-30-380 - Standards for prompt, fair and equitable settlements 
applicable to all insurers. 

(1) Within fjfteen working days after receipt by the jnsurer of properly 
executed proofs of loss, the first party claimant shall be advised of the 
acceptance or denial of the claim by the insurer. No insurer shall deny a 
claim on the grounds of a specific policy provision, condition, or exclusion 
unless reference to such provision, condition, or exclusion is included in the 
denial. The denial must be given to the claimant in writing and the claim file 
of the insurer shall contain a copy of the denial. 

(2) If a claim is denied for reasons other than those described in subsection 
(1) and is made by any other means than writing, an appropriate notation shall 
be made in the claim file of the insurer. 

(3) If the insurer needs more time to determine whether a first party claim 
should be accepted or denied, it shall so notify the first party claimant within 
fifteen working days after receipt of the proofs of loss giving the reasons 
more time is needed. If the investigation remains incomplete, the insurer 
shall, within forty-five days from the date of the initial notification and no 
later than every thirty days thereafter, send to such claimant a letter setting 
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forth the reasons additional time is needed for investigation. 

(4) Insurers shall not fail to settle first party claims on the basis that 
responsibility for payment should be assumed by others except as may 
otherwise be provided by policy provisions. 

(5) Insurers shall not continue negotiations for settlement of a claim directly 
with a claimant who is neither an attorney nor represented by an attorney until 
the claimant's rights may be affected by a statute of limitations or a policy or 
contract time limit, without giving the claimant written notice that the time 
limit may be expiring and may affect the claimant's rights . Such notice shall 
be given to first party claimants thirty days and to third party claimants sixty 
days before the date on which such time limit may expire. 

(6) No insurer shall make statements which indicate that the rights of a third 
party claimant may be impaired if a form or release is not completed within 
a given period of time unless the statement is given for the purpose of 
notifying the third party claimant of the provision of a statute of limitations. 

Court Rules: 

CR 10(a)(2) - Unknown Names. 

When the plaintiff is ignorant of the name of the defendant, it shall be so 
stated in his pleading, and such defendant may be designated in any pleading 
or proceeding by any name, and when his true name shall be discovered, the 
pleading or proceeding may be amended accordingly. 

Rule lS(c) - Relation Back of Amendments. 

Whenever the claim or defense asserted in the amended pleading arose out 
of the conduct, transaction, or occurrence set forth or attempted to be set forth 
in the original pleading, the amendment relates back to the date of the 
original pleading. An amendment changing the party against whom a claim 
is asserted relates back if the foregoing provision is satisfied and, within the 
period provided by law for commencing the action against him, the party to 
be brought in by amendment (1) has received such notice ofthe institution of 
the action that he will not be prejudiced in maintaining his defense on the 
merits, and (2) knew or should have known that, but for a mistake concerning 
the identity of the proper party, the action would have been brought against 
him. 
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CR 19 - Joinder of Persons Needed for Just Adjudication 

(a) Persons To Be Joined if Feasible. A person who is subject to service of 
process and whose joinder will not deprive the court of jurisdiction over the 
subject matter of the action shall be joined as a party in the action if (1) in his 
absence complete relief cannot be accorded among those already parties, or 
(2) he claims an interest relating to the subject of the action and is so situated 
that the disposition of the action in his absence may (A) as a practical matter 
impair or impede his ability to protect that interest or (B) leave any of the 
persons already parties subject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations by reason of his claimed 
interest. If he has not been so joined, the court shall order that he be made a 
party. If he should join as a plaintiff but refuses to do so, he may be made a 
defendant, or, in a proper case, an involuntary plaintiff. If the joined party 
objects to venue and his joinder would render the venue of the action 
improper, he shall be dismissed from the action. 

(b) Determination by Court Whenever Joinder Not Feasible. If a person 
joinable under (1) or (2) of section (a) hereof cannot be made a party, the 
court shall determine whether in equity and good conscience the action 
should proceed among the parties before it, or should be dismissed, the absent 
person being thus regarded as indispensable. The factors to be considered by 
the court include: (1) to what extent a judgment rendered in the persons 
absence might be prejudicial to him or those already parties; (2) the extent to 
which, by protective provisions in the judgment, by the shaping of relief, or 
other measures, the prejudice can be lessened or avoided; (3) whether a 
judgment rendered in the persons absence will be adequate; (4) whether the 
plaintiff will have an adequate remedy if the action is dismissed for 
nonjoinder. 

(c) Pleading Reasons for Nonjoinder. A pleading asserting a claim for relief 
shall state the names, if known to the pleader, of any persons joinable under 
(1) or (2) of section (a) hereof who are not joined, and the reasons why they 
are not joined. 

(d) Exception of Class Actions. This rule is subject to the provisions of rule 
23. 

(e) Husband and Wife Must Join--Exceptions. (Reserved. See RCW 
4.08.030.) 
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CR 20 - Permissive Joinder of Parties 

(a) Permissive Joinder. All persons may join in one action as plaintiffs if 
they assert any right to relief jointly, severally, or in the alternati ve in respect 
of or arising out of the same transaction, occurrence, or series of transactions 
or occurrences and if any question of law or fact common to all of these 
persons will arise in the action. All persons may be joined in one action as 
defendant if there is asserted against them jointly, severally, or in the 
alternative, any right to relief in respect of or arising out of the same 
transaction, occurrence, or series of transactions or occurrences and if any 
question of law or fact common to all defendants will arise in the action . A 
plaintiff or defendant need not be interested in obtaining or defending against 
all the relief demanded. Judgment may be given for one or more of the 
plaintiffs according to their respective rights to relief, and against one or more 
defendants according to their respective liabilities. 

(b) Separate Trials. The court may make such orders as will prevent a party 
from being embarrassed, delayed, or put to expense by the inclusion of a 
party against whom he asserts no claim and who asserts no claim against him, 
and may order separate trials or make other orders to prevent delay or 
prejudice. 

(c) When Husband and Wife May Join. (Reserved. See RCW 4.08.040.) 

(d) Service on Joint Defendants; Procedure After Service. When the 
action is against two or more defendants and the summons is served on one 
or more but not on all of them, the plaintiff may proceed as follows: 

(1) If the action is against the defendants jointly indebted upon a contract, he 
may proceed against the defendants served unless the court otherwise directs; 
and if he recovers judgment it may be entered against all the defendants thus 
jointly indebted so far only as it may be enforced against the joint property of 
all and the separate property of the defendants served. 

(2) If the action is against defendants severally liable, he may proceed against 
the defendants served in the same manner as if they were the only defendants. 
(3) Though all the defendants may have been served with the summons, 
judgment may be taken against any of them severally, when the plaintiff 
would be entitled to judgment against such defendants if the action had been 
against them alone. 
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(e) Procedure To Bind Joint Debtor. (Reserved. See RCW 4.68.) 

CR 50 - Motion for Judgment as a Matter of Law in Actions Tried by 
Jury 

(a) Judgement as a Matter of Law. 

(1) Nature and Effect of Motion. If, during a trial by jury, a party has been 
fully heard with respect to an issue and there is no legally sufficient 
evidentiary basis for a reasonable jury to find or have found for that party 
with respect to that issue, the court may grant a motion for judgment as a 
matter of law against the party on any claim, counterclaim, cross claim, or 
third party claim that cannot under the controlling law be maintained without 
a favorable finding on that issue. Such a motion shall specify the judgment 
sought and the law and the facts on which the moving party is entitled to the 
judgment. A motion for judgment as a matter of law which is not granted is 
not a waiver of trial by jury even though all parties to the action have moved 
for judgment as a matter of law. 

(2) When Made. A motion for judgment as a matter of law may be made at 
any time before submission of the case to the jury. 

CR 56(d) - Case Not Fully Adjudicated on Motion. 

If on motion under the rule judgment is not rendered upon the whole case or 
for all the relief asked and a trial is necessary, the court at the hearing of the 
motion, by examining the pleadings and the evidence before it and by 
interrogating counsel, shall if practicable ascertain what material facts exist 
without substantial controversy and what material facts are actually and in 
good faith controverted. It shall thereupon make an order specifying the facts 
that appear without substantial controversy, including the extent to which the 
amount of damages or other relief is not in controversy, and directing such 
further proceedings in the action as are just. Upon the trial of the action, the 
facts so specified shall be deemed established, and the trial shall be 
conducted accordingly. 

Rule 68 - Offer of Judgment. 

At any time more than 10 days before the trial begins, a party defending 
against a claim may serve upon the adverse party an offer to allow judgment 
to be taken against him for the money or property or to the effect specified in 
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his offer, with costs then accrued. If within 10 days after the service of the 
offer the adverse party serves written notice that the offer is accepted, either 
party may then file the offer and notice of acceptance together with proof of 
service thereof and thereupon the court shall enter judgment. An offer not 
accepted shall be deemed withdrawn and evidence thereof is not admissible 
except in a proceeding to determine costs. If the judgment finally obtained by 
the offeree is not more favorable than the offer, the offeree must pay the costs 
incurred after the making of the offer. The fact that an offer is made but not 
accepted does not preclude a subsequent offer. When the liability of one party 
to another has been determined by verdict or order or judgment, but the 
amount or extent of the liability remains to be determined by further 
proceedings, the party adjudged liable may make an offer of judgment, which 
shall have the same effect as an offer made before trial if it is served within 
a reasonable time not less than 10 days prior to the commencement of 
hearings to determine the amount or extent of liability. 

RAP 18.1(b) - Argument in Brief. 

The party must devote a section of its opening brief to the request for the fees 
or expenses. Requests made at the Court of Appeals will be considered as 
continuing requests at the Supreme Court, except as stated in section (j). The 
request should not be made in the cost bill. In a motion on the merits pursuant 
to rule 18.14, the request and supporting argument must be included in the 
motion or response if the requesting party has not yet filed a brief. 

Text Authorities: 

Restatement (Second) of Torts, Section 552C(1). 

Misrepresentation in Sale, Rental or Exchange Transaction 

(1) One who, in a sale, rental or exchange transaction with another, makes a 
misrepresentation of a material fact for the purpose of inducing the other to 
act or to refrain from acting in reliance upon it, is subject to liability to the 
other for pecuniary loss caused to him by his justifiable reliance upon the 
misrepresentation, even though it is not made fraudulently or negligently. (2) 
Damages recoverable under the rule stated in this section are limited to the 
difference between the value of what the other has parted with and the value 
of what he has received in the transaction. 

/II 
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COMMENTc. 

Sale, rental or exchange. The cases to which the rule of strict liability for 
innocent misrepresentation stated in this Section has been applied thus far 
have generally been confined to sale, rental or exchange transactions between 
the plaintiff and the defendant. This includes any sale, rental or exchange of 
land, chattels, securities or anything else of value, such as copyrights, patents 
and other valuable intangible rights. As to possible application of the rule to 
other types of business transactions, see the Caveat, and Comment g below. 

Stoebuck, 18 Wash. Prac., Real Estate § 15.10 (2d ed.) - Broker's liability 
to buyer 

In this section we assume the usual case in which a real estate broker is 
employed under contract as an agent ofthe seller. As we have seen previously 
in this chapter, the broker may be liable to the seller for breach of contract or 
breach of fiduciary duty. It is also possible for a broker to become personally 
liable to a buyer with whom he deals on behalf of the seller. Since the broker 
usually has no contractual or agency relationship with the buyer, such liability 
as he may have lies in tort, more specifically for some kind of 
misrepresentation, the precise nature of which we will explore in a moment. 
Of course,as we have seen, within the scope of his agency authority, a broker 
may create liability for the seller to the buyer.[FNl] But, aside from such 
liability as the broker may create for the seller, we are at this point interested 
in the broker's own liability to the buyer. 

While a broker is not, we suppose, agent for the buyer, he is a licensed 
professional, and this seems to have something to do with a duty not to 
misrepresent the land to the buyer. [FN2] It is clear that a broker may be 
liable to the buyer in any jurisdiction for damages caused by an intentional, 
fraudulent misrepresentation. [FN3] However, in Washington and 
increasingly in other jurisdictions, a broker may be liable to the buyer for 
negligent misrepresentation that does not amount to fraud. The definitive 
Washington rule, as contained in Hoffman v. Connall, [FN4] is that a broker 
is liable to a buyer for "negligent" misrepresentations, which means 
statements whose falsity the broker, as a skilled professional, could, by 
reasonable effort, have determined were false. The broker is held to a 
standard of professional malpractice. In Hoffman a broker was held not liable 
for pointing out erroneous boundaries to the buyer when the seller had 
pointed out those boundaries to the broker, and they seemed plausible; it was 
held reasonable for the broker to pass on this information without having a 
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professional survey made. 

Several decisions from the Washington Court of Appeals have considered 
whether a broker reasonably could have determined the falsity of a false but 
innocent statement made to a buyer. In line with Hoffman, the broker was 
held not liable for a statement that a mobile home did not contain 
formaldehyde insulation when the sellers had assured her it did not and she 
could not reasonably Inspect to verify their assurances. [FN5] Tennant v. 
Lawton [FN6] is the best known decision in which liability was held to exist. 
The broker's salesperson falsely represented that the land in question had 
been approved for septic tanks, based upon her mistakenly reading a septic 
tank permit for adjoining land as applying to the land being sold. In First 
Church of the Open Bible v. Cline 1. Dunton Realty, Inc., [FN7] the broker's 
cross-listing broker, being a subagent, was held liable for representing to the 
purchaser that parcels A, B, and C were included when the legal description 
of the land included only parcel C. 

A 1999 Washington Court of Appeals decision held a broker liable to a buyer 
for fraudulent concealment, thus going beyond former decisions that had held 
brokers liable only for fraudulent or negligent misrepresentations. However, 
the facts were strongly in favor of the plaintiff buyer, and it seems possible 
the court did not realize it was entering new legal territory. In Svendsen v. 
Stock, [FN8] when the broker's agent was taking the listing, the sellers asked 
her if they should disclose on Form 17, the statutory disclosure form, that 
their land had previously flooded when a nearby county drain had plugged. 
The county had fixed it, but, taking the facts most favorably to the plaintiffs, 
the agent had independent knowledge of the flooding and had reason to 
suspect it might occur again. She advised the sellers not to list the problem, 
they did not, and the buyers did not learn of it until, after they purchased, 
their land flooded from the same cause. The court of appeals affirmed a 
judgment against the agent and her broker for the purchasers' damages, 
including their cost of building a water drainage system on their own land. 

On those few occasions in which a broker has an agreement to represent a 
buyer in finding real estate, then of course liability may lie in breach of 
contract. Edmonds v. John L. Scott Real Estate, a 1997 decision by Division 
1, Washington Court of Appeals, brings this out forcefully. [FN9] A broker 
who represented the buyer showed her a house the broker had listed. The 
listing card showed the basement was dry, but when the buyer signed an 
earnest money agreement, the agent, knowing this was false, added language 
that the broker would get assurances from the seller that drainage work had 
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been done. When water problems continued to show up, the buyer notified 
the broker she was terminating the earnest money agreement and demanded 
back her earnest money, After consulting the broker's attorney, who made no 
investigation of the water problem, the broker followed its standard practice 
in such cases and refunded half the earnest money. In the buyer's suit against 
the broker, the court of appeals affirmed a judgment awarding the plaintiff 
damages for breach offiduciary duty, plus fees under the attorneys fees clause 
in her listing agreement. And, since the broker's practices were standard 
practi ces, capabl e of bei ng repeated, she al so was awarded treble damages for 
a violation of the Consumer Protection Act, RCW A Chapter 19.86. 

In 1996 the Legislature enacted RCWA Chapter 18.86 and it became 
effective in 1997. It appears to alter, if not nullify, the rules adopted in 
Hoffman v. Connall and the other cases cited in this section. See especially, 
RCWA 18.86.030 (2) which provides: "Unless otherwise specified a licensee 
[which includes brokerage agents for either buyer or seller] owes no duty to 
make an independent inspection ofthe property or to conduct an independent 
investigation of either party's financial condition and owes no duty to 
independently verify the accuracy or completeness of any statement made by 
either party or by any source reasonably believed by the licensee to be 
reliable." [FNlO] 

A broker may have liability to the buyer that grows not of mistepresentations 
with regard to the land or the financial condition of a party, but with regard 
to other representations. It is clear that a broker would not impliedly represent 
to a buyer that the broker has authority to bind the broker's principal because 
that is beyond the scope of the broker's normal authority. In Sound Built 
Homes v. Windermere Real Estate/South, a buyer who lost a deal because the 
principal's employee had forged the principal's signature to an agreement, 
sought liability against the broker on the basis of an implied warranty that the 
signature was genuine. The issue was not decided because of issue preclusion 
in a prior case. [FN11] 

Attorneys for buyers who have been wronged in real estate transactions by 
brokers should consider the possibility that the broker has violated the 
Washington Consumer Protection Act, RCWA Chapter 19.86. Our purpose 
in mentioning this is only to flag the possibility of such a violation, for we 
will not attempt systematic coverage ofthat Act. At one time decisions ofthe 
Washi ngton State Court of Appeals suggested that a violation of the broker's 
regulatory statute, RCWA Chapter 18.85, might be a per se violation of the 
Consumer Protection Act. [FN12] However, in Sato v. Century 21 Ocean 
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Shores Real Estate [FN13] the state supreme court held that a violation of the 
brokers' statute, RCWA Chapter 18.85, is not automatically a violation of the 
Consumer Protection Act. The plaintiff must specifically prove that certain 
acts directly violated the latter act. 

[FNaO] Judson Falknor Professor of Law Emeritus, University of 
Washington, Of Counsel, Karr Tuttle Campbell, Member of the Washington 
Bar. 

[FN a 1] Professor of Law, Seattle U ni versity , Mem ber of the W ashi ngton Bar. 

[FN1] See § 7 of this chapter. 

[FN3] See R. Kratovil & R. Werner, Real Estate Law § 10.24 (9th ed. 1988); 
7 R. Powell & P. Rohan, Powell on Real Property 11938.19(7)(a] (1992 rev. 
ed.). Cf. Sing v. John Scott. Inc .. 134 Wn.2d 24. 948 P.2d 816 (997). 
Plaintiff, a potential buyer, made an offer, less than the listed price, to the 
broker, who represented the seller and passed the offer on to the seller. Before 
the seller accepted this offer, a second buyer contacted the broker, who 
disclosed the amount of the first offer to him, and the second buyer made a 
higher offer, which the seller accepted. The Washington State Supreme Court 
held the broker's disclosure to the second buyer was no breach of duty to the 
plaintiff because the broker's duty was to obtain as high a price as possible for 
its principal, the seller. Svendsen v. Stock. 143 Wn.2d 546. 23 P.3d 
455(2001) (while real estate broker or agent is not liable for giving buyer 
false information on disclosure statement required by chapter 64.06 RCWA, 
he or she may be liable under Consumer Protection Act, chapter 19.86 
RCWA, for fraudulently giving buyer false information). 

[FN4] Hoffman v. ConnalI. 108 Wn.2d 69.736 P.2d 242 (987). 

[FN5] Brock v. Tarrant. 57 Wn.App. 562.789 P.2d 112(990). 

[FN6] Tennant v. Lawton. 26 Wn.App. 701.615 P.2d 1305(980). 

[FN7] First Church of the Open Bible v. Cline J. Dunton Realty, Inc .. 19 
Wn.App. 275. 574 P.2d 1211 (978). 

[FN8] Svendsen Stock. 98 Wn.App. 498. 979 P.2d 476 (Div. 1. 1999). 

[FN9] 87 Wn.App. 834. 942 P.2d 1072 (Div. 1. 1999). 
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[FNlO] See Janda y. Brier Realty Company, 97 WnApp. 45, 984 P.2d 412 
(Div. 1, 1999) (Buyer could not recover damages against seller's broker for 
negligent misrepresentation about the cost of developing land when buyer 
resold land at a substantial profit. The case arose before the effective date of 
RCWA 18.86). 
-All of RCWA 18.86.030 should be read by any attorney who is considering 
an action against a broker. While negligent misrepresentation may no longer 
available as theory of liability, a broker is, for instance, obligated to reveal all 
material facts to a buyer. See, Bloor v. Fritz, 143 WashApp. 718,180 P.3d 
805 (Diy. 2, 2008). 

[FNll] Sound Built Homes,Inc . v. Windermere Real Estate/South, Inc .. 118 
WnApp. 617,72 P.3d 788 (Div. 2, 2003). 

[FNI2] Nuttall Y. Dowell, 31 WnApp. 98, 639 P.2d 832 (1982); Wilkinson 
v. Smith, 31 WnApp. 1. 639 P.2d 768(982). 

[FN13] Sato v. Century 21 Ocean Shores Real Estate, 101 Wn.2d 599,681 
P.2d 242 (1984); Harstad v. Frol. 41 Wn.App. 294, 704 P.2d 638 (985), 
which follows Sato. 
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Bowyer, Thomas, Crozier & Harris, William W. Sweet, Jr., and Robert H. Thomas, Dallas, for 

appellee. 

MASSEY, Chief Justice. 

From a judgment in favor of William R. McKee, as plaintiff policyholder, against defendant Lawyers 

Title Insurance Corporation, the latter appealed. 

Judgment reformed and affirmed. 

In 1880 a tract of land in Tarrant County, Texas, of rectangular shape but with the eastern 

boundary a meander line following a ravine, was owned by one Wiggins. The property was known 

as the Hudgins Homestead. Total acreage of the tract comprised some 72 acres, more or less. 

Through a trade with one Nash, his neighbor, Wiggins conveyed approximately 2 acres out of said 

tract to Nash. By the deed of conveyance the eastern boundary of Wiggins' land became what 

may be considered as a straight line on the high ground immediately west of the ravine, the ravir1e 
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passing to Nash, and Wiggins' remaining land comprised some 70 acres. Nash never recorded his 

deed, but began to run livestock on the 2 acres purchased, as have his heirs since that time. 

Subsequently, Wiggins sold the 70 acres remaining to one Wilson. Chain of title thereto from 

Wilson ultimately passed to the plaintiff in this case. Wilson conveyed the land to one McGinnis, 

and in the deed the land conveyed was described as though it was the entire original Wiggins 

tract, the Hudgins Homestead, with the eastern boundary line given in metes and bounds as 

though it followed the meanders of the ravine, with the following additional language, 'except a 

small tract of one acre conveyed to John W. Nash, by J. S. Wiggins, and wife, * * *.' 

McGinnis conveyed to one Coburn, and in the deed the land was described by metes and bounds 

identical to the description of the original Wiggins tract, with eastern boundary line the 

'meanderings of the ravine', and with the further recitation: 'It being 78 acres more or less of the 

Thomas Easter 480 acre survey and known as the W. Hudgins homestead, and being the same 

land that was conveyed to Jack McGinnis by Jassie E. Wilson by deed dated 8th day of November 

1930 and shown or record in Vol. 1102 page 635 Deed records of Tarrant County Texas.' 

Coburn conveyed to one Tibbits, likewise describing the land by metes and bounds, with the 

further recitation: 'And being the same property described in warranty deed from Jack mcGinnis 

and wife, Corine McGinnis, to R. Lee Coburn and wife, Aline Coburn, dated December 30,1943, * 
* * , 

Tibbits conveyed to plaintiff McKee. The tract conveyed was described as 'Being a 73.45 acre 

tract located about 2 miles Southwest from the Town of Grapevine, Texas, being out of the 

THOMAS EASTER 480-Acre SURVEY, Patent #792, Volume 9, dated July 10, 1855, known as 

the W. Hudgins Homestead, described by metes and bounds as follows:' (here followed metes 

and bounds description in which instead of language as to the eastern boundary as 'THENCE 

North 542 varas with meanderings of the ravine', the calls of the meanderings of such ravine were 

given according to a survey along same), with the further recitation: 'It being the intention of the 

Grantors herein to convey to Grantee herein the same land described in Deed from R. Lee Coburn 

and wife, Aline Coburn to Robert Eugene Tibbits and wife, Helen Elizabeth Tibbits, by Deed dated 

February 12, 1948, filed for record March 16, 1948 * * *.' 
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Pursuant to his purchase plaintiff McKee contracted with defendant company, subject to its 

examination of title, to insure his title to the property. It is not an issue and is undisputed that 

plaintiff believed he was purchasing land, the eastern boundary of which followed the meanders of 

the ravine, i. e., that the land included the 2 acres Wiggins had conveyed to Nash. He caused a 

survey of the land, including the 2 acres, to be prepared and furnished to the company. 

The company issued to plaintiff, on September 12, 1953, the same date as plaintiff's deed from 
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Tibbits was filed for record, its policy of title insurance. Thereby the company guaranteed to 

plaintiff, his heirs, executors and administrators that he had good and indefeasible title to the 

following real property: 'Situated in Tarrant County, Texas, being a 73.45 acre tract located about 

2 miles Southwest from the Town of Grapevine, Texas, being out of the THOMAS EASTER 480-

Acre SURVEY, Patent #792, Volume 9, dated July 10, 1855, known as the W. Hudgins 

Homestead, described more fully by metes and bounds in Warranty Deed referred to below: * * *.' 

The deed was that to plaintiff from Tibbits, material language from which has been heretofore 

quoted. 

After entering into possession, and using the land extending to the ravine, plaintiff discovered that 

the heirs of Nash were claiming the 2 acres deeded to Nash by Wiggins. Plaintiff called upon the 

company to clear his title, but the company did nothing. Plaintiff then filed a trespass to try title suit 

to settle the title to the 2 acres. Prior to such time plaintiff placed the company on notice that the 

Nash heirs had declared that they would defend their titled in such suit. At all material times the 

company was kept informed, with continuous demands that it defend plaintiff's title. Even after trial 

of the suit and after judgment was entered, but in time for steps preparatory for an appeal to be 

taken therefrom, plaintiff continued to call upon the company to take such measures as it might 

deem appropriate to defend plaintiff's title. The company chose to do nothing, but to defer any 

action until judgment in the trespass to try title suit had become final. 

The judgment in the trespass to try title case recited that plaintiff was a remote grantee, that he 

was on constructive notice of the fact of prior conveyance to Nash although the deed was not filed 

of record, by reason of mention made thereof in deeds in his chain of title, and that the Nash heirs 

were at all material times in continuous, open and notorious possession of the approximate 2 

acres. The judgment divested plaintiff of his claim of title, and was dated November 30, 1959. 

Plaintiff then brought his suit under the policy, seeking to recover the sum to which he was 

thereunder entitled, plus attorney's fees and expenses necessary to be expended in the trespass 

to try title suit. Trial was to a jury. The company did not except to the charge and there were no 

specially requested issues which appear to have been refused. Upon jury findings made the court 

entered a judgment in favor of the plaintiff and against the company for the sum of $6,000.00, 

being the difference in market value of the whole tract, or 72 acres, at $36,725.00, and the tract as 

reduced by the 2 acres as to which title failed at $30,725.00, as of the date of the trespass to try 

title jUdgment,--plus the sum of $2,200.00 as reasonable value of attorney's services in defending 

plaintiff's title in the trespass to try title suit, plus the sum of $52.10 as the reasonable expenses 

incurred in the same suit, or a total of $8,252.10. 

In resolving points of error presented on appeal we will handle by stating questions, the answers 

we believe proper, and a discussion. 

First Question: Is the company liable to plaintiff under the provisions of the policy because his title 

failed as to the 2 acres? We have concluded that the company is liable therefor. 
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Propriety of our answer basically depends upon the determination of whether 
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the property designated by the title insurance policy as that as to which title was guaranteed, 

included the 2 acres, or whether the company guaranteed the ravine as the eastern boundary. 

Were this a suit on a warranty by plaintiff against his grantor, and even had therein been a 

reference to a prior deed for all purposes, the metes and bounds description would control. As 

notice in and of itself such a reference would have no standing to impair grantee's title where 

reference to it would not be necessary in the determination of the identity and boundary of the land 

conveyed. Where conveyance is specific, as by metes and bounds, there can be no mistake and 

no necessity for invoking the aid of a general description and the specific description would 

control. See 19 Tex.Jur.2d, p. 473 et seq., 'Deeds', secs. 155 'Election by grantee', 156 'General 

description', and 157 'Particular description' (14-B Tex.Jur., p. 696, secs. 235, 236); 19 Tex.Jur.2d, 

p. 437, 'Deeds', sec. 131, 'Stating metes and bounds'. 

Such being the case in a suit against a grantor under a warranty, certainly would an insurer of the 

title, privileged to pass upon and actually designating the description of property it insures by its 

written contract of insurance, be bound under similar rules of construction, even without reference 

made to those additional rules of construction applicable to insurance contracts. 

A situation or condition to which the protection of the policy was made subject, and as to which 

coverage was specifically excluded, was any instance where there might be 'Any discrepancies, 

conflicts, or shortages in area or boundary lines, or any encroachments or any overlapping of 

improvements which a correct survey would show.' The company contends that a 'correct survey' 

would have shown that the land received by plaintiff did not include the 2 acres, but that the 

eastern boundary of the land was west of the ravine. Because thereof, says the company, the 2 

acres were excluded as subject of insurance under the policy. No authority is cited by the 

company in support of the contention. 

There is no merit to the contention of the company. As applied to the land intended to be insured 

by plaintiff and the company, the survey which showed the eastern boundary thereof at the ravine. 

and including the 2 acres in question, was a 'correct survey' within the purport and intent of the 

policy. Houston Title Guaranty Co. v. Fontenot, 1960 (Tex.Civ.App., Houston), 339 S.W.2d 347, 

writ refused, n. r. e.; Chanoux v. Title Ins. Co., 1953 (Tex.Civ.App., EI Paso), 258 S.W.2d 866, writ 

refused, n. r. e. 

Second Question: If the company is liable under the policy of insurance because of the failure of 

title in plaintiff to the 2 acres, is the liability of the company controlled by provisions of the policy so 

that it would be an amount less than the actual difference in the value of the property as and wh~n 
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received (or at time loss should properly be deemed to have been sustained) and as it would have 

been but for the failure of title as and when the property was received (or at time failure of title 

should be deemed to have been sustained)? Our holding is that the liability of the company is so 

controlled. Provisions of the policy under which the amount of liability is limited must be honored in 

calculation and computation of the amount recoverable in the event of partial failure of title. 

The policy contains a provision reading as follows: if '* * * such adverse claim or right shall have 

been held valid by a court of last resort to which either litigant may apply, and, if such adverse 

claim or right so established shall be for less than the whole of the property, then the liability of the 

Company shall be (1) only such part of the whole liability limited above as shall bear the same 

ratio to the (2) whole liability that the (3) adverse claim or right established may bear to the 
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(4) whole property.' (Addition of the numbers and brackets supplied.) 

The words following the numbers in the brackets in the above paragraph, which we have added 

for explanatory purposes, may be clarified when their proper interpretation is recognized. To us (1) 

means the value of that part of the property as to which title failed; (2) means the amount of the 

whole or maximum liability of the company if the entire title failed; (3) means the value of the right 

or property as to which title failed; and (4) means the value of the whole property had there been 

no failure of title. The whole liability, or maximum liability, would of course be the maximum 

amount payable under the policy, in this instance the sum of $18,362.50, the amount plaintiff paid 

for the property at the time of its purchase. 

By calculation made from answers returned by the jury the value of the property as to which title 

failed was $6,000.00 on date the judgment was entered divesting plaintiff of his claim on the title to 

the 2 acres, and was $3,000.00 on the date the property was deeded to plaintiff. From other 

answers it is further more determinable that the value of the property as it would have been had 

there been no failure of title was $36,725.00 on date the judgment was entered divesting plaintiff 

of his title claim, and was $18,362.50 on the date the property was deeded to him. As already 

mentioned the whole liability under the policy was $18,362.50. 

With such information a formula by which the monetary amount of the company's liability may be 

calculated would be: 

(1) : (2) = (3) : (4), or X: $18,362.50 = $6,000.00 : $36,725.00, X (company's liability) = $3,000.00. 

In other words, the liability under the policy was limited to the sum of $3,000.00, although the 

actual monetary loss sustained, calculated as of the date of the judgment in the trespass to try title 

case, was $6,000.00. Texas Standard Form policies for title insurance, issued beginning at a time 

subsequent to the issuance of the instant policy, prescribe that the values for application to such a 
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formula shall be taken as of the date any particular policy is issued, and were this done in the 

instant case the amount of the company's liability would be the identical figure, $3,000.00. For our 

discussion and example we have taken the values as of the date the judgment was entered in the 

trespass to try title suit; however, it not being necessary to the decision in this case we do not pass 

upon whether this, or the date the policy was issued, was the proper date for liability calculation 

purposes. 

Third Question: In the Title Company obliged, in an instance where its insured files a trespass to 

try title suit to recover the title to real estate which is covered by its policy of title insurance, to 

furnish at its own cost the expense necessarily incident to the prosecution of the suit as 'a defense 

of the assured on a claim against or right to said land, or a part thereof, adverse to the title 

guaranteed'? We hold that it is ordinarily so obliged, and was in the instant case. 

A provision of the policy in question reads as follows: 'Said Company * * * shall, at its own cost, 

defend said assured in every suit or proceeding on any claim against or right to said land, or any 

part thereof, adverse to the title hereby guaranteed, provided the party or parties entitled to the 

defense shall, within a reasonable time after the commencement of such suit or proceeding, and in 

ample time for defense therein, give said Company written notice of the pendency of the suit or 

proceeding, and authority to defend, and said Company shall not be liable until such adverse claim 

or right shall have been held valid by a court of last resort * * *.' 

The circumstances giving rise to the necessity for plaintiff's filing of the trespass to try title case 

have been stated. Therefrom it is made plain that plaintiff at all material times attempted to get the 

company to defend his title. There is no question but that 
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his right to title was cast in issue the moment the defendants in said suit filed their answer and 

plead 'not guilty'. Plaintiff, being out of possession, stood in peril of losing the title by limitations if 

he did nothing, and was compelled to prosecute the suit so filed by bringing it to trial and obtaining 

an adjudication of his title. This was also necessary if plaintiff was to lay a predicate for his suit 

against the company under the policy, unless he was willing to forget his trespass to try title suit 

and in suit against the company assume the burden of proving that the Nash heirs' title was 

superior to his own. Possibly the plaintiff would have incurred attorney's fees and expenses at his 

peril if the company had come forward and confessed that his title had failed for all purposes of the 

policy of insurance, and admitted liability (except possibly the monetary extent thereof), etc. This 

the company did not do, but instead chose to wait watchfully in the apparent hope that plaintiff 

would prevail in the trespass to try title case. 

Coverage of the policy being established in the trial between plaintiff and the company, all the 

benefits thereof were and are property rights to which plaintiff has shown himself entitled. The 

company was obligated by the policy to furnish, at its own expense, the legal services and 

-42-



· .. 
expenses in court costs, witness fees and miscellaneous incidental expenses. In this the company 

defaulted, making it necessary for the plaintiff to furnish them at his own expense. Those 

reasonable and necessary fees and expenses supplied the measure of actual damages plaintiff 

sustained from the company's breach of contract in this particular, and such damages were 

properly awarded to him by the judgment. Fidelity Union Casualty Co. v. Wilkinson, 1936 

(Tex.Civ.App., Dallas), 94 S.W.2d 763, affirmed and opinion adopted at 131 Tex. 302, 114 S.W.2d 

530. 

Fourth Question : In testing the appelication of statutes of limitation as applied to plaintiff's suit 

against the company, is the policy provision relative to the time for any suit brought thereunder 

contrOlling over the general rules for application of statutes of limitation in suits on contract? Our 

holding is that the policy provisions control. 

The policy contains a provision that the 'Company shall not be liable until such adverse claim or 

right shall have been held valid by a court of last resort' . The adverse claim or right referred to, as 

applied to the instant case, would be the claim of the Nash heirs, litigated in the trespass to try title 

suit. 

From the foregoing policy provision it would appear that plaintiff and the company contracted upon 

the matter of the date of the accrual of the company's liability thereunder, at least as applied to 

instances where an adverse claim or right is actually determined by a court of last resort. This is a 

matter upon which the parties could validly contract. 

No appeal was taken from the judgment of the trial court, a Judicial District Court of Texas. That 

judgment became final. The company was afforded notice and reasonable opportunity to appeal 

the judgment in the trespass to try title case, which opportunity was declined. Under the 

construction proper to be given under these Circumstances, the District Court was a court of last 

resort. Under principles of estoppel the company cannot be heard to contend to the contrary. 

Furthermore, its conduct amounted to a denial of liability under the policy and from and after the 

time liability was denied the policy clause under consideration was not one upon which the 

company was entitled to rely. 

Since no statutory limitation period could be applicable to the instant case, suit on the policy filed 

less than one year from the date that judgment in the trespass to try title case became final upon 

failure of any party thereto to perfect an appeal, there was never raised for determination any 

issue of limitation and none need have been submitted to the jury. Even had the jury answered 
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the issues thereon which were submitted in favor of the company, which was not the case, the 

answers could have been disregarded for the matter is resolved as a matter of law. The 

company's contentions upon the matter of limitation are overruled. 
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Judgment is reformed so as to award plaintiff William R. McKee judgment for $3,000.00 as the 

part of his loss recoverable under the policy, rather than the $6,000.00 awarded by the trial court. 

Judgment in other respects, for attorney's fees and expenses, is not disturbed. 

As so reformed, the judgment is affirmed. Costs are adjudged against the company, Lawyers Title 

Insurance Corporation. 
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IN THE SUPERlOR COURT OF THE STATE OF WASHINGTON 

IN AND FOR THE COUNTY OF KLICKITAT 

8 THELMA, KARL, LORI and KARIN 
KLOSTER, 

) 
) 
) 
) 
) 
) 

9 

10 

11 

Plaintiffs, 
v. 

SCHENECTADY ROBERTS; PACIFIC RIM ) 

Case No. 05 2 00108-4 

DEFENDANTS' OFFER TO ALLOW 
JUDGMENT 

BROKERS, INC:, a corporation; AMERI- ") 
12 TITLE, INC., a corporation; MICHAEL ' ) 

MOORE; FIRST AMERICAN TITLE ) 
13 INSURANCE COMPANY, a corporation; and ) 

DOES ONE through FIFTY, inclusive, ) 
14 ) 

). Defendants. 
15 

16 To: Plaintiffs, and their attorney of record, Lance Stryker 

17 Pursuant to CR 68 , the defendants hereby offer to allow judgment to be taken against them by 

18 the plaintiffs pursuant to the tenus in the letters attached herein as Exhibit A and Exhibit B, 

19 respectively. This offer is inclusive oftaxable costs and attorney's fees accrued. 

20 If this Offer is not accepted within ten days of receipt, it shall be considered withdrawn by 

21 operation of CR 68. 

22 

23 

24 

25 

26 
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DATED thisK day of January, 2008. 

HOFFMAN, HART & WAGNER, LLP 

r<fI:6'--lI'Le j"----, 
By:-=---::-:;-;-l_-::--::=----:~==_;~____::~=---

Calliste J. Korach, WSBA No. 31127 
Of Attomeys for Defendant Pacific Rim 

Brokers, Inc. 

DEFENDANTS' OFFER TO ALLOW JUDGMENT 
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HOFfMAN. HART'Ii. WAGNER u.p 

Allomeys ;'1 La~ j 
Twenllelh FjoQ(:'" " " . 

1000 S,W. Broadway, 
Portland. Oregon 97205 

Telephone (503) 2?t~,L i 



"I\IING 100 \.'P ,.... J'f: 
0" \.. '11'.J' 

STOEl 
1907 ~~,? 2007 

AIIUC,ll\ .\1 • All' 

November 14, 2007 

VIA EMAIL AND 
FIRST CLASS MAIL 

Lance Stewart Stryker 
Attorney at Law 
40 Palos Verde 
White Salmon WA 98672-8941' 

Re: Kloster v, Roberts, et oL 

D. J~FFIU:Y COUJ(SI:lI 

(360) 699-5900 
(.503) 194-9818 

djcourscr@Sloc!.coJlJ 

Wi' Ur&l.l(Ji\~r ~III."·I. Suill'l!5 

\'JIILIJUI'". \\'J\IUllFhNI ~1~ihlU 

h1011I1Jt,II.W·).,S!hIH 

FOR SETTLEMENT PURPOSES ONLY 

KJicJdtat County Superior Court Cnuse No, 05-2-00108-4 

Dear Mr. Stryker: 

This letter follows the parties"October 25,2007 mediation with Judge James Ladley and I write 
on behalf of all defendants, including Fred Heany, Jr. 

At the mediation, defendants tendered a cash offer of$40,OOO in settlement, but, at the time of 
the mediation, defendants were not able to offer a 30 foot easement across the noi'lhem boundary 
of the fonner Rickey parcel (now Rohan) for ingress, egress and utilities. Today, we are able to 
clarify defendants' ofter of settlement under the foHowing te~s: 

I. Defendants will make a lump sum payment in cash to the Klosters of $40,000. 

2. Defendants will facilitate, at their expense,. execution and recordation of a 30 foot 
easement across the northern portion of Lot 2, WS-146 (the former Rickey parcel, now 
Rohan) for the benefit aftIle Klosters for ingress, egress and utilities. 

3. The parties will execute mutual general releases, including a11 matters related to £Illy 

claims that were asserted or could have been asserted in the litigation, including, without 
limitation, initiation of any claims before governmental or quasi-governmental agencies 
related to the purchase/sale of the subject property. This specifically includes any claims 
before the Washington State Department of Licensing or any rea1 estate ethics boards. 

4. The litigation would be dismissed with prejudice, with each of the parties to pay their 
own attorneys' fees and costs. 

l'ortlnd2-46563S4.1 0090147-0001)0 
EY~ :'':jIT __ .4 ____ _ 
PAGE __ ~/ _____ ~ 
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.. 

Lance Stryker 
November 14, 2007 
Page 2 

" ,';" 

Defendants are pleased to be able to offer the cash tender and easement to tIle Klosters. The 
above offer shall remain open until the end of business on November 26,2007, after which it 
shaJJJapse on its own tenns. We ask that a copy of this letter be provided to each of the KJosters 
so they may have a full and fair opportunity to review the tem1S of the offer. In the event the 
Klosters reject this offer, we wiJ] be preparing a Rule 68 offer of judgment reflecting these terms. 

We await the Klosters' response. 

D. Jeffrey Courser 

cc: Cally Korach. 
leffBaker 
L. Eugene Hanson 

l'onlllcJ~-46563S4.1 0090147·0009U 
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.. " .... 

Cally J. Koracb 
cjk@hhw.com 
Admitted in Oregon and Washington 

Attorneys at Law 

November 19, 2007 

Twentieth Floor 
1000 S.W. Broadway 

Portland, Oregon 97205 
Phone (503) 222-4499 

Fax (503) 222-2301 

CONFIDENTIAL SETTLEMENT COMMUNICATION 

Lance Stewart Stryker, Esq. 
40 Palos Verde 

VIA FACSIMILE ONLY 

White Salmon, Washington 98672-8941 

Re: Kloster v. Pacific Rim Brokers 
Klickitat County Case No. 05 2 00108-4 
Claim No. RE-524133-KW 
File No. CN 17339 

Dear Lance: 

Jeff Courser forwarded your letter of November 16, 2007 to defense counsel. In response 
to your inquiry, the second half of paragraph 3 in Jeffs letter dated November 14 relates to any 
potential claims by any of the parties against Mr. Palmer, Mr. Blades and/or Pacific Rim Brokers 
related to the subject transaction. This provision is intended to clarify the effect of any full, 
mutual release executed in this matter should the parties reach an agreement. If you have further 
questions concerning this portion of Jeff's letter, please let me lrnow. 

As for an extension to respond to the Jeffs letter, you did not propose a new date. The 
defendants are comfortable in allowing an extension to respond to the letter to the close of 
busin!=!ss on Friday, November 30, 2007. Please advise of your clients' response to the 
clarification of defendants' settlement offer, reflected ill Jeff's 11114/07 letter before that time. 
Tbankyou. 

CJK:sem 
Enclosure 
cc(w/o encl.): Bob Blades 

Adrian PaImer 
Gene Hanson . 

..-Best regards, . ., 

C fi££~ (M /l(!l~ 
Calle:.,:)<orach 

_ leffBaker 
Donald 1. Courser 
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