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Tile i~iain issue in this case is file conduc! of the Fersoi~a! 

Represeiltative in pursi~ing payl~ieni of his Creclitos's Claim. 

Understa~idably Tho~uas Milby Smith, liereaftev hlown as Smith, wanted 

his Creditor's Clailll paid after nearly 20 years. To facilitate an(i 

guarailtee !lie payment of his Creditor's Clailn, Smitil waited iiiitil the 

debtor passed away. Sivlith patiently waited the statutory 40 days and no 

heil. stepped firward to probate tile estate. Smith petitioned the Court ;x~d 

llie Court ap1~1-ovecl lus appoi~l t~l le~~t  as the Perso~lal Rel~rcseiltative. 

Tlie proble~li that arose out ofthis appoinlnlent was that there was 

and remains rnuiual llostility between Smith and tile Petersoil heirs. 'niis 

hostility is as a result of fnlxler attorney-client relalioilsl~iips, prior legal 

wrailgliiig wit11 deceased Peterson, S~llitll and Judge Leveque. The 

situatiol~ has been furtller fixstsated by tile iiliricacies a~id nuances of the 

law, vi~l~icli lias culininaled in an exorbitant attorney's fees ancl costs to the 

Estate by a Persolla1 Repl.ese~~tative who owed a fiduciary obligatioil to 

tlie beirs, but wllo has ileglected to act in sucli capacity. 



This brief is in I-eply lo the ptxtiiient issues that the Peterson lieirs 

fret lead to a11 ui~jusl probate of their fathers estate. The brief will also cite 

fictual illaccuracies tl~at ural1-ant relief to the heirs. 

IV. Argument 

111 reply to Tl~omas Milby Smith, lnc., P.S.'s Srief3 Rena and 

Lyndra Peterson will briefly reply to eacl~ argu11lellt. 

A. Siliittr contends the 7drial Corrr?. had jurisdiction over kbe 

Peters013 Estate. 

Smit11 argues that tile Court always liad jurisdiction over the 

Peterson Estate, however it is better stated t1xL file Trial Couii Isad 

jurisdictioll over the estate's property. Pessoi~al Jul-isdictioil is colllpleted 

by proper selvice up011 the heirs of the estate. Smitl-i conieiids tllal there 

was waiver 011 the pait of tile heirs by appcariilg, yet only two heirs 

appeared in C o ~ ~ r t  co~llesting the Couil proceediiigs, nill~~ely Rena uiid 

Lyndra Peterson. Tile otl~er two heirs never appeared in Court on ally 

proceedings. In adcliiioll Request fol- Special Notice of iiroceedings in 

probate under KCW 11.28.240 was filed (CP 264-265). Slllitls failed to 

col~lpiy with said reili~est (CP 938). 



Siliith failed to give the Peters011 heirs ]~ro],ei- lloiice (CP 264-265. 

353, 355, 1103-1 i 11,  1301, 687-694). Tile pattern of inconsislei~t aild 

iiiisleadiiig notices attelilpied by Siilith began at iiie iilcepiion of this 

probate (CP 3 1).  Statutory iiotice to an heir in probate is prei-equisite to ihe 

court's entry of a valid decvee of filial distribuliori affectilig an heirs' 

rigllts, In re Peter.roi?st .E.rinle, 12 M'ii.2d. 686, 123 P.2d 733 (1942): 

L n ~ ~ e i .  v. Becsleji, 86 Or. App. 711, 740 P.2d 1215 (1987). The original 

Notice of Appoisitme~~t aiid Certificate of Mailing to Reiia Petersoli does 

iiot list a col~ect address and the certificate of I-eceipt traelcil~g !iui~iber 

denoles it was never acscpted by allyolie. Smitli alleges t!iat he coiiducted 

substaiitial researell in an atteinpt to ascertain tlie heirs' wl~ereabotbs. In 

his Brief he cites that after being appointed Persoilal Repi-eseliiative, 

Sniiih 'did not lalow or could not recall' if ihere were niore heirs tliaii 

Relia Petersol1 (Pg 6 Respoi~de~~t 's Brie). Smith liired ail investigator; he 

collducted a11 iilteritet search and visited the Spoltane County Healtli 

Dislrici. Tliis was all at a substzuitial cost to the Estate. However, 011 July 

22, 201 1, eleven lnoiitlls after being appoiiilecl Pevsoiial Represeiitative, 

Sii~ith yreseiited a id  Judge Leveque signed, ail order aillending the heirs' 

addresses for senlice by Inail for tlie secolid tisue (CP 447-450). Of tlie 

four heirs, S~iiitli liad the wrong address for two of them, one of them 

beiiig a ila~iied liiiga~it iii iliis action, Relia Peterson (39-43 & 447-450). 



The issue that arises out of this Order is illat Si??illi misleads the court is1 

his Respoilsc Brief by slatiiig that he lllailed iiotice to the heirs osi 

Dece~l~ber 27, 2010 - "Iol~g heibre the court erllei-ed aiijr order detemiiiiiig 

tile dispositiori of the estate property" (Pg 29 Respondeni's Buiei). 1-Ie riiay 

have llsajled notice, but seven ~llollths later be amended the addresses, 

sifter several Orders had been entered detellllining tile disposition of 

valuable estate property (CP 447-450). 

Tlie sioiice requireri~ent was Ilabiiually missed is1 this probate and 

for P,ena Peterson, tile iriost active lieil-, lier address was never co11-ectly 

ascertaii;ed for the puiyose o!'notice until July 22, 2011 (CP 447-450). 

"Jdeiitif>~ing the heirs accurately is iniporla~~t ill probate adlllislisiratioll 

because the Personal Represe:ltative lias an obligatioi~, wii!usl 20 days 

after being appoiiited, io give written ilotice of  the pendeiicy of tlie probate 

proceedings to "each heir, legatee alcl clevisee oftlie estate.. .whose names 

liad bee11 l;iio\~~sl to him or her". In 1.e Estnre oJLitllc 127 M'ash.App. 915, 

113 P.3d 505 (2005). 

Smith did slot iilaiie a 1.easonable attempt to locate tile riail~es and 

aildresses of the heirs, despite being the attoriiey Tor [lie faruily and 

previously dealing wit11 Resia and Lysldra Peterson, as well as h e  deceased 

(CP 674-6701), FIe alleges he lliadc reasonable atteilipts, 1.iowever accurate 

il~aililig acidresses were lioi asceiiained uiltil July 22, 201 1 (CP 447-455). 



The heirs of the Peterson estate 1-equest tllaf, the Couii revelse and re.ilisil 

the Trial Court's fiilcliilg that propel- notice was given to tile heirs. 

B. Smith's lack of yt~aiificatiolss to  s c r ~ ~ c  as Adaninisti-ator of 

the  Peterson Estate. 

Smiili co~lte~lds that the Trial Court correctly foullcl Smith quaiified 

io s e n e  as the Adilliliistrator of the Peterson Estate. The Petersoils 

co~ltend ha t  Slllitli lacked the qualifications to s e ~ ~ e  and did :lot p1-operly 

perfoi-~n liis fiducia~.)~ obligations as tile Personal Representative. S~i~i t l l  

was ellfitled by statute to be appointed as Personal Repvese!?!.ati\1e; 

however he was ilot qualified fol- reasons set oul in Petersous' Appellaili 

Brief at Pages 23; 24, 25, 26 aiid 27. 

Sinit11 also col?tei~ds tint the Court corr-ected a11y issue regarding 

propriety of Smilil acting as Pel-sonal Represe~~tatioe hy entering a 11u1lc 

1x0 tune Order. The C o ~ u t  was more interested in protecting Silsitli t l ~ a i ~  

overseeing tile proper eilfoi-cemei~t or  his fiduciary obligatio~ls to the heirs. 

The Persolial Representative's boncl, however was never correciecl (CP 

1382-1384). Altliougll these issues by theiilselves liiay not he g~-oul~ds to 

void tlie probate, they are indicative of tlie lack of attentioll paid to the 

Estate's pl.obate. 



The hcil-s are deprived or tlie Personal liepresei~tative's bo~icl by 

reasoil of tlie ilunc pro tune Order (CP 1268-1270). Tile nunc pro tune 

Order did not cure the error; as the error i~~volvecl a substantive issue of 

law. A llunc pro tulle ad~iiiiiistrative Order is inviilicl if it has the affect of 

cllanginy the substance of previous 01-dcr. Pnsco 11. Nopier, 109 Mr11.2d 

769,755 P.2d 170 (1 988). 111 Pnsco a i  Page 775, the Court said: 

It (iluilc pro tunc Order) ca~illot he used to 
chai~ge the tes~ns of. 01- reiuedy oillissioils in, 
tile prior judyneni or decree. 

Iiei-e the Court could not change and re~iledy tile defcct becausc it would 

iilvolve a substantive change and not a procedural change. 

Tile heirs aslc tlie Court to reverse and revisit the findi~igs of the 

Tnal Court that Sm~lh was a qualified Personal Representative. 

C. Snlitl~, P.S. did not properly perfor-m aPI Hiis duties as 

Persolla1 Representative. 

011 Page 24 ofhppellailts' Brief: Reila and Lylldra Peterson list 13 

items where Smith was guilty of waste and mis11lai1agel11e11t. Srilith argues 

tliat tile Trial Couri. coureclly found that Slliitll ii~lfillec! his fiduciary duties 

to the heirs altl~ough Sillit11 ilever adhered lo comply wit11 tile Request for 

Special Proceedii~gs under RCW 11 28.238 filed in Marc11 of 201 1 (CP 



264) as1c1 in June 201 1 (CP 938). 'Tlie hp]~ellant Couri can observe fro111 

the pleadings that Smith was inore iiitesestecl iii receivis~g pa)il~~ei?t on his 

Creditor's Claisn and protecting himself' horn potential liability clai~ns of 

the heirs thm1 iiil acting iii a ficluciary capacity with the heirs to properly 

execute a Pais and judicial probate. This is clearly evideilced ill the fact 

that once the Creditor's Clailll was paid, Smitl~ nioved t l ~ e  court tci resign, 

thus leaving tlie probate ii~conlplete and sun-ently without an 

Adsni~ristratoi- (CP 1356-1375). Si~lith fusiher fvisstrated the situation by 

ol>posing the appoil~tilient of Lyndra andlor Ikna  Petersoll as Persolial 

Repl-ese~~tative (CP 322-832, 997-998). Sniitli !had no  reason or basis lo 

object except for 11is feeling of repugnance for the heirs, mrl~icli prevailed 

throughout the probate proceedil~gs. 

Tile heirs ask tile Court to al3point Lyi~clsa and Reila Petersoil as 

Persolial Representatives ai~d to revisit the fis~dislgs of the Trial Court 

regarding the liai~dling and self-dealing of the Estate by Smitli (CP 651- 

656) .  

D. The Trial Court did riot properly enter jrrdgnie~lt on Smlith 

1'.S.'s Creditor's Claim. 

Petersons coiltei~d that the judg~ieilt entered on tile Persosia! 

Representative's Creditor's Claisn shouid be 1.eversed (CP 1272-1288). In 



sui,poii of tl~eis armmenl; tliey argue timi the p~ofessional co~poralioi~ was 

a creditor of tile Estate, and not Smith i:~diviclually. The ho11d issue only 

covered Sluitll indiviclually, aiid not the professioilal corporatioil (CP 

1382, 1384). The Creditor's Claim sliould have bee11 r~jected; as Court 

approval was not ohlair~ccl as required by RCW 11.40.070, and RCW 

11.96A.080, aiid as specified in RCW 11.40.140. The i~ulic pro tulle 

Order did not cure tllis e i~os,  because it illvolved a substailtive issue aiid 

not a procedui-a1 issue. Pnsco v. A7opier, 109 TVn.2d 769, 755 P.2d 17Ci 

(1988). The Creclitor's Clai111 statute; RCW 11.40: is strictly constri.ied. 

J4llegos 11. A4cBricle, 112 Wn. App. 689; 50 P.3d 678 (2002). 

The heirs as]; that tlie Creditor's Claiin be disallowed for reasons 

herein and as set out at tile bottom of Page 30 of Appellants' Brief. 

E. Smitln wrongfully con~telsds that thc Trial Court never 

g-rani-ed t:he heirs a Right  of First Refusal o r w  any estate property. 

Wliile a Coui-t Orcler inay 110; have bee11 e11te1.ed by the Trial Court, 

a First Right of Refusal by the Court was agreed lo by the Persoiial 

Rcpreseniative oil May 19; 201 I ,  as evideilcecl in tile C:~url's trai~script Rl> 

68 and as also evidenced 011 tlie Order of Colltii~ua~~ce (CP 352-353). 

Altllo11g11 ig~~ora i~ce  of tlie law is no excuse, Smitli; as a fiduciary for the 

Estate never took any i~iterest ill the i~eirs' requests. On page 68 of tile 



Report of Proceedings Siiiitlr clearly stares tlml 'a first right 01 rcfusal is 

ill~plicil ill a probate' lri~wever tl~is was lief extended lo tile !leirs past the 

let~ter born Sl~litli to tl~t: heirs rcgariti~ig thc coins (CP 846-848). 

011 August 5, 201 1, Reila Pete:-son sled a Motion to Reconsider 

and al>parei~tI)r ail Affidavit of Prejudice (CP 466-468, 469-470,47 1-472). 

Wl-iile tlie llrotioil is ilot aitfully drawil? it requests tile Cowl to allow the 

heirs the first riglit of refusal to purchase in ~ ia r i  or in whole the eiitii-e 

estate (CP 469, 470) and also requests 101- the Court io remove itself 

because of its prejudice. T l ~ e  Coutt cieilied tlre h4otioi1 to Recoiisider and 

tlre Motion for RecusaI (CP 466-468, 52.7-524). Sirriih :low denies that 

tirere was gailted any right of first re f~~sa l  (Page 10 or  Respondeilt's 

Brid.). Silritlr was in a fiduciarjl capacity to the heirs aid should llave 

honored the heirs' request Cor a first rigl~t o f  reii~sal. lns~ead, Siuitli 

required tlie heirs to hid witllout specifically ilotifjkg them of the last 

offer by a third partj~ and ~na.el)r serving upo13 then] various petitions to 

sell the real and personal property. R a ~ a  and I,yi?dra Petersoil at that time 

were i-el~resenting tliemselves, and ileedless to say, we]-e treated pool-ly by 

Silritll ancl the court. A pro-se litigant is entitled to tlie saille clegee of 

justice as one mrlro is represei~ted b y  an atto~lley. 111 additioll the Courl 

cle~ued Rena I'eterson's Affidavit of Prejudice, as well as her previous 



request to recuse hiinself in Map of 2011 (PC 56). Tliis was an abuse of 

the Trial Coul-t's discretion. 

Tlie costs am1 fees i i ~ c u ~ ~ e d  were excessive as evidel~ced by Lhe 

Affidavit of a promiiie~lt probate lawyer; who indicd1:ed that a reasonable 

fee mroulcl have bee11 in the approximate ~ L I I I ~  of $5,000.00 (CP 932-940). 

Wliiie Iiena and Lyildra Peterson did not cooperate uritli the Perso~~iil 

Rep]-eselfiative due to the prior aiiiagonisn~ existing betweeil the parties, 

the Personal Representative dealt mitli Ilie heirs ns if they were his 

enemies instead of being ill a fiduciary capacity with ihe~li. 

The Trial Cou11 abused its discretioil in riot disqualifying llimself 

and in tile award ofthe judgu~ent 011 fees and costs to Siliitli, wilicl~ should 

be reversed alid vacated (CP 1287). The Persolla1 Represeiltative's fees 

and costs sliould be disgorged a id  the heirs he awarded their fees aiid 

costs by ltersoiial judgilinit against Thomas Milby Smitli. The heirs, 

Lylidra Pelersoll and Rena Peterson, should be appointed Co-Personal 

Rcpresel~latives and the iiiatter sliould be assigl~ecl to ailother Trial Jucige 

for coiilpletioi~ of the remainder of the probate. The heirs should he 



awarded their fees and costs on iippeal as per the request ill their appeal 

Dated this 3 1st day of August, 2012 

DELAY, CURRAN, THOMPSON, 
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STATE OF WASHINGTON ) 
) ss. 

COUNTY OF S f  OKANE ) 

The undersigned, being first duly sworn on oath, deposes and says: 

1 an1 competent to be a witness in the above-entitled matter; on the 

3 1st day of August, 201 2, 1 mailed a copy of the Appellants' Reply Brief 

by first class U.S. Mail, with proper postage affixed, addressed to the 

below-named as follows: 

Thomas M. Smith 
P .O. Box 1360 
Spokane, WA 9921 0-1 360 

SUBSCRIBED AND SWORN to before me this 3 1st day of 
August, 2012. 

ic--~ash5@on, residinBt Spokane 
My appoiiltment expires: 


