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INTRODUCTION 

Charles Moe was convicted of second-degree assault and indecent 

exposure against A.M., his younger brother. A.M, testified unequivocally 

that the alleged assault occurred during the month of July 201 1, and no 

other evidence indicated that the incident had occurred at any other time. 

But Mr. Moe had an irrefutable alibi for the entire month of July 201 1. 

Despite this fact, the trial court convicted him of the assault, finding- 

without any evidentiary support-that the assault could have occwred at 

some other time. In so doing, the trial court violated Mr. Moe's 

constitutional right to present a defense. 

The trial court also convicted Mr. Moe of indecent exposure to a 

child under the agkof i4, &&though the evidence did not establish that 
. . 

itir.'Moe ever expbsesed his genitais during the incident, and'the evidence 

affirmatively established that even if Mr. Moe had so exposed himself, 

A.M. never Saw it. ~oni&tefit:with prior decisions of Washington courts, 

the trial coirt was required t i  find that both of these things occutred, yet it 

convicted Mr; Moe without finding that either of them had happened. This 

conviction was therefore'based on insufficient evidence. 
' 

pikafly, th6 court ordered Mr. Moe to pay an attorney's fee 

assessment without conducting a statutorily required inquiry into his 
. .: . . . . . 

. . . . .  
. . , . . . . . 

. . . . . , . . , .  . .  , 
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ability to pay. For these reasons, Mr. Moe's convictions must be reversed, 

and if they are not, the cost assessment must be vacated. 

. . .  
, . .  . . 

ASSIGNMENTS OF ERROR 

1.   he trial court &ed in entering  ding of Fact 9, finding that 

the alleged assault had occurred during the summer of 201 1 but not in the 

month of July. 

2. The trial court erred in relying on a date other than that fixed by 

the evidence in order to convict Mr. Moe of assault. 

3. Mr. Moe's conviction for indecent exposure was not supported 

by sufficient evidence to establish the elements of the crime. 
. . , . . . . . . . , .  . . , . , ,. 

4. The trial court erred in ordering Mr. Moe to pay attorney costs 
. . . . ,. ,. . , . . . .  , , , , :  

without inquiring into his ability to pay. 

1. When the date on which an offense allegedly occurred is fixed 
.:. . . . .  . 1 

by the trial evidence, and the defendant presents an alibi defense based on 

that evidence, the defendant's constitutional right to present a defense 
. . . . : : 

requires that the verdict be based on a finding that the offense occurred on 
. . . . . ,  ;. 

the date or dates fixed by the evidence. The alleged victim in this case 
' \  , ,  . , . . .  . . 

definitively fixed the date of the alleged assault as sometime witbin the 
. . .  . . .  , . .  . ,  . . . , . . . . . .  

month of July 2011, and no other evidence established the date of the, 
, , . . .  . , : . . .  , . 



incident in question. Mr. Moe presented an alibi showing that he could not 

have committed the act during that month. The trial court accepted Mr. 

Moe's alibi but held that the offense could have occurred at some time 
. . .. . . . ,  . 

other than that ,fixed b; &e evidence, and convicted Mr. ~ o e  on that basis. 
. . . .. 

By doing so, did the trial COG deprive Mr. Mae of his constitutional right 

to present a defense? (Assignments of Error 1,2.) 

2. A conviction for indecent exposure requires the defendant to 

have exposed his genitals. Did the trial court err in holding that no genital 

exposure was necessary and convicting Mr. Moe of indecent exposure, 

despite a lack of evidence that he had exposed his genitals during the 

incident? (Assignment of Error 3.) 

3. A conviction for indecent exposure as a gross, sather than 

simple; misdeaeahb; requires the State to prove that a child under the age 

of 14 obserkd'the defkndiint's &posed genitals. Did the trial court err in 
. . 

convictkg 'Mr: Moe bf gross 'miidemeanor indecent expoiwe despite a 

lack of evidence that aiiy child &der the age of 14 ever saw Mr. Moe's 

genitals? (Assignment of Error 3.) 

4: * court.m.': .: 
ay only order a juvenile defendant to pay costs, 

including attorney's fees, if the court firstinquires into the juvenile's 

ability to pay. Did the trial court err in ordering Mr. Moe to pay costs 



without inquiring into whether he had the present or future ability to pay? 

(Assignment of Error 4.) 

.. . . . . .  . . 

STATEMENT OF TNE CASE 
. . . . 

~ n ~ d c e m b e ~ z o l i ,  AM;, then 13'iears old, disclosed to his 

parents two incidents that he claimed had happened during the prior 

s m e r  between him and his older brother, Charles Moe. 1RP 68-71, 76, 

91-92.' A.M. claimed that during one of these incidents, Mr. Moe and 

A.M. had been alone in the laundry room of their home, and that Mr. Moe 

displayed their father's sheathed hunting knife and said that he wanted to 

cut off A.M.'S penis. 1RP 84-91. A.M. testified that the incident made him 
, . . .  . . . . . . . ,  ..,.... . . .  . . 

feel scared, but he thought Mr. Moe looked like he was only playing a 
. . . .  . 

joke. IRP 100-06. Be also testified that after he told Mr. Moe that the joke 

wasn't funny, Mr. Moe immediately apologized and promised not to do it 

again. 1RP 103. 

A.M. testified that the other incident occurred while he, Mr. Moe, 

and some of their &&&s'&8.nephews were playing in the pool at their 

home. IFW &A.M. c1iimed:that Mr. &foe pnll6d'down his pants and that 

A.M. and the other children saw Mr. Moe's bare buttocks. IRP 93-96. 

. The Veibatiln Report of Proceedings consists of two'separately paginated voinines. 
The f 3 s t  volume, containing the proceedings of March 9 and March 12,2012, is cited in 
this brief a s  ;lRP.",The second volume, containing theproceedings of April 24 and May 
3, 2012, is cited a's '12R@." 



. , . . . . . . . . . . . .  

A.M. testified that Mr.,Moe was turned away from him and the other 
. . . . . .  

children during the incident, so that they could see his buttocks but not his 
. . . . , .  , '  . . . .  

penis. 1FS 94. 

Based on these allegations, the State charged Mr. Moe, at the time 

a juvenile,.with . one ~ c~w;tofsecond-de~ree assaillt aid ong count of ' ' 

indecent exposure to a child under the age of 14. CP 18. At Mr. Moe's 

bench trial, his parents both testified about A.M.'S demeanor when he 

disclosed the incidents to them, as well as the timing of the disclosures. 

1RP 63-77. Neither parent claimed to have any knowledge of when the 

incidents had actually happened, nor did they testifi about when A.M. 

claimed that the incidents had happened. Id. 
. . 

A:M, tkstified about the incidents as described above. In addition, 

he claimed that the alleged assault had occurred sometime in July 201 1; 
. . 

shortly 'if& ~ul~4thl'lR.P 9b-9 1; He testified that the incident in the 
,. . . 

s~imming had o&&red tit abdut the same time:. 1RP 93. He also 
. . 

testified about the time period when he disclosed the incidents tohis 

. . . .  
parents, and his testimony-that he had told them in December 201 1, 

sometime before ~hristmas-was consistent with the testimony of both of 

. . .  his parents. 1R.P 68,16; 91. ' ' 

. . . .  . . .  , ,. , 

, ,.,,. ~ . .  ,. , . 

. . . .  . . . . ,  . .  . . . . . , I , / ,  

. . .  / . . : . . .  

. : . ; . . . . . . . .  . , .  
5 

. . .  . . 



Afler A.M. testified, Mr. Moe presented evidence that he had been 

incarcerated from June 30 to August 8,201 1.' Mr. Moe did not present 

any. other evidence on his own behalf. 

The trial court acknowledged Mr. Moe's alibi, stating that there 

was "no debate" that "he was in custody through the entire month of July." 

RP 124; see also CP 20-22, Findings of Fact (FE) 2, 5. But the court ' '  

convicted him of assault anyway, finding A.M. credible as to the details of 

the incident but not as to its timing. 2RP 21-22; FF 5; CP 22-23, 

Conclusions of Law (COL) 1-2. The court did not identify any evidence, 

nor did any exist in the record before it, to suggest that the incident had 

occurred in thk kir&er'bf 201 1 but not in July of that year. . . ' 

~h6'dourt'also ~bnvicted Mr. ~ i e  of indecent exposure, hblding 

that exposure of the buttocks satisfied the statutory requirements for a 

conviction, aid that the statidid not need to prove genital exposure. IRP 

127; FF 27-28'; COL 1 I-1'4. The courtsentenbed Mr. Moe to 25'wkeks of 

incarceiation; a $ 1 0 0 ' ' ~ ~ i ~ & n ~ - 6 f  ~ r ime~ena l ty  ~isessment," abda $25 

, . . . 
. . .  . . . , 

This evidence was presente'd'by '&I. Moe's probation officer, a Ms. Fluegge, and is 
reflectedin the trialcowfs oral pronouncement of the judgment. 1RP 124. However, Ms. 
Fluegge'd testimony from the adjuaicatory portion of the trial is missing from the official 
record. See 1RP 108 (noting that a several-minute section ofthe audio recording of the 
proceeding is raissing)iHowever, given the court's clear holding as to the source and 
content of this information, as well as its formal finding of fact that Mr. Moe was 
incarcerated from Jnne 30 to August 8,201 1, CP 20, this gap in the record need not affect 
this Court's consideration of the matter. See also IRP 129 (noting during the sentencing 
hearing, held the same day as the adjudicatory hearing, that "Ms. Flnegge bas been here 
almost the entire time"); 145 (redalling Ms. Flnegge to the stand for the sentencing 
hearing with the court's admonition. that "[y]ou're still under oath from. this morning"). 

. . .  



"Court Appointed Attorney Recoupment." CP 10-14. Mr. Moe now 

appeals both of the convictions as well as the $25 attorney's fee 
, . . . . .  . 

assessment. . . .  , . .  

ARGUMENT 

I.   he ~ o u r t ' ~  $dingthat the alleg& assault occurred d h a  date 
outside that fued by the evidence wrongy deprived M;. ~ d e  
of his alibi defense. 

k general, the State does not need to allege or prove p:ecisely 

when a crime occurred. But certain circumstances may limit the State's 

ability to rely on vague allegations as to timing: 

We have adhered , . . , .. . to . the rule that, when a precise time is 
fmed by'the evidence,' as is the usual case, and the defense . , .  

, , 
is alibi, then the time element becomes a material one and 

. . . the jury inusit'be instructed that a verdict of guilt must be 
. ~ buttoned .. to the . exact . time as fixed by the evidence. 

State v. Pitts, 62 Wn.2d 294,297,382 P.2d 508 (1963) (collecting cases). 

This requirement stems horn a cihinal defendant's right to present 

, . .  . 
. . 

, . , .  

a defense, wlGch . . is , prd;tected . . .  by. both thistite and, federal constikions. . . .  . . .  . . .  . 

State v. Maupin, 128 Wn.2d 918,924-28,913 P.2d 808 (1996); 

Washington v. Texas, 388 U.S. 14, 19,87 S. Ct. 1920, 18 L. Ed. 2d 1019 

(1967) ("The right to offer the testimony of witnesses, and to compel their 

attendance, if necessary, is in plain terms the right to present a 

defense . . . 'This right is. ti fundamental element of due process of law."); 
. . , .  . . : :. , . . '  . . . . . . 



. . . . 

Const. art. I § 22; U.S. Const. amend. V1; U.S. Const. amend. X N .  Thus, 
. . , . , . . . . 

. . . . 

in a case where the evidence fixes the alleged date of an offense, it is 

reversible error for the State to rely on a broader range of dates if doing so 
. . .  , .  . , . . , . . . . .  , . . . . . .  . :. 

deprives the defendant of the ability to substantiate an alibi defense. State 
. . . . 

, ... . ., ,. . . .. . 

v. ~uown,35 Wn.2d 379,382-83, 213 P.2d 305 (1949); State te. Severns, 

In Brown, the State attempted to prove that the defendant had 

committed a crime in Spokane on October 15,1947.35 Wn.2d at 381. The 

defendant offered evidence indicating that he had been in San Francisco 

on that date, including checks cashed by him in San Francisco on both 

October 14th and October 16th. Id. at 381-82. The State then claimed 

during closing argument that theprecise date on which the offense 
. . 

o c c ~ e d  was:irriisiatefial; 'because the to-conviit ifistruction simply asked 

the jury to determixiewhe&&r'the .. . pffense had occurred "on or about" 
~ 

, . 
0ctob&i'l5th.'ld. &382: .' '.. 

. . 

, . . . .  , 

The WashingtonSupreme Court reversed the defendant's 

conviction, holding that.this hstruction "was eironeous and prejudicial." 

Id. at 383. The court a d  that because the state's evidence fixing the 

date as October 15th was the basis of the alibi, the State's subsequent 

reliance on a date .outside'that futed by the evidence wrongly deprived the 
. . . . 

defendant of his.defense: Id. at 382-83. 

, .. . . .  , . . . . 



The key i n q m  in such a case is whether the defendant was 

deprived of the alibi defense. For example, in Pitts, the Washington., 

Supreme Covitupheld a conviction that restedon an imprecise date, even 

tho.ugh the defendant had claimed an alibi. The evidence in Pittsindicated 

that the criminal, act had occwed on oneof threeconsecutive days, 

though the date could not be fixed more specifically. 62 Wn.2d at 298. 

The defendant claimed an alibi as to all three days. Id. at 300. The Court 

held that even though the State had relied on an imprecise date, and even 

though the defendant had claimed an alibi, the defendant's constitutional 

rightto present a defense was not violated, because the purported alibi 

spanned the'entire'peiiod question. Id '$%us, the deferidant's subsequent 

conviction did tiotindi~kte that-he had been deprivedof his alibi ' 

defenswit mereiyindicat&iJthat the jury had not believed the! alibi. Id.' 

: In this'&& od thi oth& hand, the trial court's reliance on a dat6 

butside that fixedbGth6 kvidknie did deprive Mr. Mde of his alibi 

defensel ~ i r i t ,  the ';~idenci'.f&eil th6 time of the allegcd assault. A.M. 

t'estified Linequivocally that thk alleged assault occurred iri July 201 1, 
' .  . 

sometiineshd$) aft& july hth.! 1RP 90-91; FF 5;   his was the only "" 

evidence introduced aito the' date of the alleged assault. No other 
. . 

witnesses testifiedto the specific date, or even the general time period, 
. . . . . ~  , . . . .  , 

..,. . . . . , . . 

... . , .  , , "' 

. . . , .  
. .  . . 

9 
. : t .  ' 

... . . . . .  . . 

. . .  . . .  . . 
. . , . . . . . . ,  



when these eveAtshappened;   he evidehce thus fixed the date of the 

. . 
alleged'issault as shetinie inJuly 201 1. 

. ,  . .  .. 

Second, based on this tkstimony regarding the date of the alleged 

assault; Mr. Moe offered an alibi defense, prisenting incontroverted 

evidence that he was incarcerated during the entire month of July 201 1. 

He therefore could not have coinmitted any assault against A.M. during 

the time period fixed by the evidence. Thus, under Pitts, Brown, and the 

cases cited therein, the date on which the assault allegedly occurred was 

material to a conviction. 

Because the date was material, the trial court was required to fmd 
. . 

that the asiaull'had GccGed during the time fiiedby the evidence- 

sometime in.July 2011-in o?der.to convict Mr. Moe. E.g., Pitts, 62 
. . .  
. . . .  ' .  

Wn.2d at 297; ~$bwn,$5  Wk. Td at 383; Sevevns, 13 Wn2d at 560y61. 

The t&l court believed Mi: Moe's alibi, acknbwledging that because of 

his incarceration, the date cited by A.M. could not have been accurate. 

1RP 124; FF 2,s. yet the & o ~ ' c o n v i c t e d ~ r .  Moe anyivay, based'upon 

its fm&ng:thit the offense &st siriply have oc&red on some date dther 

than that fixed by the evidence. 1Re 124; 2RP 21-22; FF 5; COL 1-2. 

This finding departed fiom the evidence and wrongly deprived Mr. 

Moe of his alibi defense. And as in Brown, that error requires reversing 

. . .  .. , 

the resulting conviction: ' . '  ' 

. . . . , .  . 

. . . .  . . . ..: . . . . .  



11. The State failed to prove that Mr. Moe committed the gross 
misdemeanor of indecent exposure. 

The State bears the burden of proving each element of a criminal 

offense beyond a reasonable doubt. Appvendi v. New Jersey, 530 U.S. 466: 

490, 120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000); In ve Wimhip, 397 U.S. 

358,364,90 S. Ct. 1068,25 L. Ed. 2d 368 (1970). Evidence is sufficient 

to support a conviction only if, "after viewing the evidence in the light 

most favorable to the, prosecution, any rational trier of fact could have 

found the essential elements of the crime beyond a reasonable doubt.'' 

Jackson V.  Viuginia, 443 U.S. 307,319,99 S. Ct. 2781,61 L. Ed. 2d560 

(1979);:Stafe v. .. Green, . $  94 Wn.2d 216, 221, 616 P.2d.628 (1980) . A  , ;: 
.. . . . 

. , . , . .  , . . , .  , .. 

criminal c&viction that is b&ed upon insufficient evidence violates the 

defendant's fundamental tight tb due process of law and must be reversed. 

city of Seattle.v.'S~aik, '1 13 Wh.2d 850, 859, 784 P.2d 494 (1989); U.S. 

Const, amknd:XV;,'Cc&t. art. I, $3.   oreo over, both the state and federal 

constitutiohal guarantkes ag&t double jeopardy prohibit. a second" 
. . ,. 

prosecution forthe sa&e offense after a reversal for lack of sufkient 

evidknce. state v: Haudeity, 129 ~n.2ct303,309; 915'~.2d 1080 (1996) 

( c i t i ~ ~ ~ o v t h  Cavolina v: Pbavce, 395 U.S. 711, 717, 89 S. Ct. 2072,23 L. 

Ed. 2d 656 (1969)); ~ i i i t .  A. I $9;  US: Const. amend. V. Thus, when a 

. . . .  . ,  , , . .., . . .., . .  . . .  
. , 

. . 

. .  . . . 

, ... :..: 

., . .  . , . .  . . 
, . .  . . , , 11 

, . . . , , . . . ,  . . . . . ,  . ,  

, . .. . . .  . . 
. .. . . .  



conviction is reversed for lack of sufficient evidence, the appropriate 

remedy is dismissal of the charge with prejudice. 

a. The trial court did not find that Mr. Moe exposed his 
genitals, as required to convict a defendant of indecent 
exposure, and the State did not present sufficient evidence 
to support such a finding. 

RCW 9A.88.010(1) provides that "[a] person is guilty of indecent 

exposure if he or she intentionally makes any open and obscene exposure 

of his or her person or the person of another knowing that such conduct is 

likely to cause reasonable affront or alarm." The offense iselevated from a 

simple misdemeanor to a gross misdemeanor "if the person exposes 
. . 

himself or her&? ti3 ipirsoh'under the age of fourteen years." RCW 
.. . 

, . .  . .  , . 

9 ~ . 8 8 . 0 1 0 ( 2 ) ( b ) . ' ~ r ' ~ b e  was convicted of i'gross misdemeanor under 
. . 

the latter provision, . See .. CPlQ. . . ,  5.8 , 2.1,2.3 (noting an offense score of "D+" 
. ' , ..;. .. , ;, : , , :.. . . 

for the indecent-expos,ure ,, . . . , , .  con$ictipn);'R~W . 13.40.0357 (Ao&g.thatthe . . 

offense score for indecent exposure is "D+" only if the victim is under 14 

. . . . years old); ~ ~ ' 1 ' 8 .  

"Indecent or obscene exposure of his person" means "a lascivious 

exhibition of those privatepavts of the person which instinctive modesty, 

human decency, or 6om&on propriety require shali becustomarily kept 

covered in the presence of others." State v. ~albr&th, 69 Wn.2d 664,668, 

. .. . . , . .  , .:. 



. ., 

419 P.2d 800 (1966) (emn*hasisZadded). "private parts," in turn, means 
. , . .  . . . , 

genitals: 
. .  , , .  . . , . .  . 

It [is] not necessq &at the term "private parts" be further 
defined..The term is generally understood as a 
commonplace designation of the genital procreative 
organs. . . . "It is hornbook law that, whenever and 

. wherever the terms 'privates' or 'private parts' are used as 
descriptive of a part of the human body, they refer to the 
genitai organs. Every dictionary so defines them." 

. . .  

State v. Dennison, 72 Wn.2d 842,846,435 P.2d 526 (1967) (quoting State 

v. Moore, 194 Or. 232,240,241 P.2d 455 (1952), abrogated on other 

grounds by State v. Walters, 31 1 Or. 80, 85 n.8, 804 P.2d 1164 (1991)); 

State v. Vars, 157 Wn. App. 482,491,237 P.3d 378 (2010) 

(acknowledging that "RCW 9A.88.010 requires an exposure of genitalia in 

the presence of another"). So limited, the indecent exposure statute is not 

unconstitutionally vague! Galbreath, 69 Wu.2d at 668. 
, , ..., . ..: '. , . . .  . . .  . .: .. 

washington's construction of "exposure of his or her person" to 
. . 

. ,  < 

mean'genital e x p o s ~ e  is consistent with and derived-from cornikon law. 
. . .  . . . .  . .  . .  . ,  , . . . 

"The Legislafike'iQ presumed to be aware of the co&on law, and a 

statute will not be construed in derogation of the common law unless the 

legislature has clearly expressed that purpose." Hansen v. Virginia Mason 

Medical Centev, 113 Wn. App. 199,205,53 P.3d 60 (2002) (internd 

citation omitted). Moreover, the ~egislattuehas mandated: 

. . . . .  , .: 
. , 

. , 



The provisions of the common law relating to the 
commission of crime and the punishment thereof, insofar as 
not inconsistent with the Constitution and statutes of this 
state, shall supplement all penal statutes of this state and all 
persons offending against the same shall be tried in the 
court of this state having jurisdiction of the offense. 

RCW 9A.04.060. 

At common law, "exposure of his person" meant genital exposure, 

because in that context, "person" was a euphemism for "penis." Duvallon 

v. Dispict of Columbia, 515 A.2d 724,727 (D.C. Ct. App. 1986). The 

court in Duvallon interpreted and applied a statute that, like Washington's, 

prohibits the obscene "exposure of his or her person." Id, at 725 (citing 

D.C. Code F) 22-11 12(a) (1981)). The court surveyed the history of the 
, ,  : .. , . ,. . , . .. . . , .  

offense and-found that""Eng1isli common law cases compel the conclusion 
. . .  , . . . 

that indecent exposure was limited to the exposure of genitals." Id. at 726. 
, . , . . . .  :.. . ' .  . . 

In fkther noting that "America1 common law caies are in accord with 

those of ~figlai~d," the court cited both the Washington Supreme Court's 

decision i s  ~eniiison and the Oiegon Supreme court's decision in Mooue. 

0th;rstates.igree. Tli~$iassachu&s Supreme Court, for ' 

e x e l & ,  ieco~izks'thai"[t]heekposure of genitalia has been defined by 

judicial interpretation' as in  essential element of the offense of indecent' ' 

exposure." CoitzmonweaTth v: Quinn, 439 Mass. 492,494, 789 N.E.2d 138 
> 

(2003). The court collectedlases i d  legislation from multiple states to 

: . . .  . .. . . .  . . .., . . . . 

. . 
, , 

. .  . . . . , 

. . . . . . . . . . .  . 
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show that in "[a]lmost ill  j&kdiitions . . . the expohe of genitalia is 

either eip*essly prd~cribed in thestatute dr judicially required for 
"' . , 

conviction of that bffense." Id. at 497 n.lO. ,. 

~ h k  California Court of:Appeals reached the same concluSion in 

People v. Massicot, 97 Cal. App. 4th 920, 11 8 Cal. Rptr. 2d 705 (2002). 

Interpreting California's broader statute, which prohibits exposure of the 

"person or the private parts thereof," the court reversed an indecent- 

exposure conviction for failure to prove that the defendant displayed his 

naked genitals. Id. at 922, 924. The court recognized that statutes are 

presumed to codify common law and "the common law offense of 

indecent exposure requires display of the genitals." Id. at 928. Because the 
' . .  . . . . . .  

~t'it. .  had abt $roved gedtal ijipbsure, the court reversed the defendant's 

conviction. Id. at 922. 
. .  . 

The evidence in AX~M&'s case did not establish that he ever 

exposedhis The tri& c6urt thought that it did not need't'o'find that 

&y @nital exposure had'bc'i&'ed, anddid not make any such findig. 

1RP. 127 ("I know of no case law or statute that requires that the exposure 
. . 

be frontal in natur; it doe$ix't'hive to be a penis. I don't know why it c d t  

be the bare bottom of a person."); FF 27-28; COL 11-14. "In the absence 
. . 

of a finding on a factLialis'sue we must indulge th6 presumption that the 

.. . , . .  
party with thi burden of proof failed to sustain their burden on thisissue." 

.. : 
. . .  . . . .  . .  . . 

. . . . 
. . 

. . .  . . 15 



State v. Aumenta, 134 Wn.2d 1, 14,948 P.2d 1280 (1997). Indeed, by 

expressing its view that genital exposure was unnecessary to an indecent- 

exposure conviction, the trial court implicitly found that no such exposure 

had occurred. Accordingly, Mr. Moe's indecent-exposure conviction must 

be reversed and the charge dismissed with prejudice. 

b. The trial court did not find, and the State failed to prove, 
that any person under 14 years old saw Mr. Moe's genitals. 

As discussed above, the State failed to prove that Mr. Moe exposed 

his "person." This alone constitutes a sufficient basis for reversal. But the 

State also failed to prove the remaining portion of the offense as charged- 

exposure to a person under the age of 14. 

The plain language of the statute requires that for the gross 

misdemeanor conviction obtained here, the defendant must have 

"expose[d] himself or herself to a person under the age of fourteen." RCW 

9A.88.010(2)(b). As described above, this exposure must be of the 
. .  . . . , . . ,  

. .  . . ., . . . .  

genitals, not merely of the buttocks or another part of the body. This Court 
. . 

. . .. . ,  . . , . . . .  . . . , 

has held, under the materially identical language of former RCW 9.79.080, 

that such a conviction cannot standunless a child under 14 actually saw 

the exposed genitals. State v. Bunch, 2 Wn. App. 189,190,467 P.2d 212 

(1970) ("The state must prove as a constituent element of the crime 



charged that there was an actual physical exposure of the defendant's 
. .  . . ,. . .  , . 

. . 

private parts seen by the child involved."). 

Here, not only is there no evidence that any child under 14 actually 

saw Mr. Moe's genitals, but A.M.'S testimony affirmatively establishes that 

he did not see anything other than Mr. Moe's buttocks. 1RP 93-99. A.M. 

tesrified that during the incident, he and the other children "didn't see m. 
Moe's] private part but we saw his other part on the backside." 1RP 94. 

A.M. went on to describe the incident in terms that clearly demonsbrate 

that heunderstood the difference between buttocks and genitals, and that 

he saw only Mr. Moe's buttocks. 1RP 94-99. Thus, even if the evidence 

had been sufficient to establish that Mr. Moe in fact exposed his genitals at 

all, it still was not sufficient to establish that any child under the age of 14 

saw the exposed genitals. The conviction therefore must be reversed. 

III. The Court imposed a cost assessment without inquiring into 
Mr. Moe's ability to pay. 

,. . .  , . i .  

gCW 13.40.145 provides the ible atithorization for a juvenile court 

to aiiess.attbke& fees. RCW 13.04.450 ("The provisions of chapters 

13.04 and 13:4b RCW : : . shallbe the exclusive authdrity for the 
. . . . 

adjbhicati& and dispo&io;df juvenile dffendeis except where otherwise 

expressly provided."). The statute allows a court to order a convicted 
, :. . . .  . . 

juvekle "to piy a reisonable repres&nting in whole or in part the fees 

. . , . .  . 



for legal services provided by publicly funded counsel." RCW 13.40.145. 

However, before ordering payment of such costs, the court must inquire 

into the juvenile's ability to pay. Id. ("If, after hearing, the court finds the 

juvenile, parent, or other legally obligated person able to pay part or all of 

the attorney's fees and costs incurred on appeal, the court may enter such 

order or decree as is equitable . . . ."). Here, the court ordered Mr. Moe to 

pay $25 in attorney's fees without ever inquiring into his ability to pay. CP 

24-27,13; 1RP 176. Because the statute requires a court to make such an 

inquiry before imposing attorney's fees, this portion of the trial court's 

order was in error. Therefore, even if tbis Court upholds one or both of 

Mr. Moe's convictions, the $25 cost assessment must be vacated. 

. . . . .  . , . . 

. . .  
CONCLUSION 

, , , , .  . . 

B y  relying on a date outside that fixed by the evidence in order to 
. . . . , :  . . ,. 

undermine Mr..Moe1ialibi, the trial court violated Mr. Moe's 
. . , .  . . . . .  

constitutional right to present a defense. The court also convicted Mr. Moe 
. . .  . . . .  . . 

of indecent exposure based on legally insufficient evidence. And the court 
. . .  ... . .. , . . . . ,. . .  . 

ordered Mr. Moe to pay a cost assessment without inquiring into his 
. . , .  ., ., 

ability to pay, violating the court's statutory obligation. Therefore, Mr. 
. . . . ,  . . :  ., . . , . .  

Moe respectfully asks this Court to reverse his convictions, or 
. . , . . . . . . . 

alternatively, tovacate the $25 cost assessment against him. 
. .  . . . . 
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