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I. ARGUMENT IN REPLY 

A. Mohr Does Not Suggest. Much 1,ess Hold, that a Plaintiff May 
Assert Both a Claim that the Defendant Negligently Causcd a 
Patient's Death and a Claim that the Defendant Ncgiipently 
Reduced the Patient's Chance of Not Dying. 

I t  was error for the trial court to instruct on a "loss ol' cliance" 

theory of injury of a//  because no such c l am had been pleaded, disclosed, 

tried, or supported by competent "percentage diminution" expert tcsti- 

mony. It also was error to put thc theory bcfore the jury nt a//  because a 

"loss of chance" theory was not legally viable, even as the trial court and 

plaintiffs counsel havc attempted to articulate one since the verdict 

Neither Mohr v. Granihnm, 172 Wn.2d 844, 262 P.3d 490 (201 I), 

nor Her,rkovils v. Group Ileillih Co-op (?/'Pugel Sound, 99 Wn.2d 609, 664 

P.2d 474 (1983), supports thc fallacious notion that the complete loss of a 

greater tha11 even chance of not dyi~ig is an injury different from death and 

that a plaintiff call have a jury instructed on claims for both. A claim that 

a health care provider's ncgligcncc probably caused a patient not to 

survive is different only semantically fro111 a claim that the provider's 

negligence 1s probably why the patlent died. Not surviving, that is, 1s the 

same thing as dying. That is essentially the point the fferskovits plurality 

makes in the opinion the Mohr majority adopted, when it states: 

[Clases where the chance of survival was greater than 50 
percent .. . are unexceptional in that they focus on the death 
of the decedent as thc i~?jury, and they require proximate 



cause to be shown beyond the balance of probabilities. 
Such a result is consistent with existing principles in this 
state.. . . 

Her.skovif.r, 99 Wn.2d at 63 1 .  What the tferskovir.~ plurality was 

persuaded to do was to "recogn17e the loss of a less tlrnn even chnrzce lof 

survival] as an actionable injury." 161. at 634 (emphasis added).' Thus, 

when the patient allegedly died despite having had a chance of survival 

greater than 50 percent, death is the injury, and an "unexceptional" one 

that the cause of action for wrongful dcath law already covers To assert a 

loss of chance of s~irvivul claim, iferskovils requires t h t  the preexisting 

likelihood of survival be Lower than 50%. Ail Mohr does is exte~nd "loss 

of chance" to cases wllerc a patient is seriously injured, but docs not die: 

We hold that Herskovils applies to Lost chance c l a i i~~s  
where the ultimate harm is some serious injury short ot 
death. 

Mohr, 172 Wn.2d at 857. Because Mohr was not a dcath case - the 

patient was alive and a plaintiff -- the Mohr court did not hold, and could 

not have held in that case, that expert testimony estimating the lost chance 

of a bettcr outcoiue at greater than 50% would state a claim for loss 01 

chance o l  not dying.2 One cannot fairly cxtrapolatc from Mohr's adoption 

- 

I The .Vohr corlrt quotes that statement lilniting the fierskovifs piurality opiliiolr 
not just once, but twice. Adohr, 172 Wn.2d at 852 and 853. 
', 
- The decision iii  ,blohr does not make clear wiiar tlie reference point for tiie 
plaintiff's experts' "50 to 50% cliance of a better oi~lcome" testilnony in that casc 
had been, i.e., whether the "loss of chance" Liad bcen a reduction from cel?ainty 



of i1erskovi1.s an expa~lsion o f  IIerskovits that allows pcrsonal 

representatives for deceased patients to sue both for wrongfully causing 

death and for reduction to zero of the patient's "chance of survival" and to 

recover the same damages on either theory. Neither Mohr. nor fferskovits 

makes "loss of chance" a permissible fallback claim in a case where, as  

here, the plaintiff's experts attribute a patient's deuth to negligence3 and 

plaintiff's counsel both (a) argues to the jury that the evidence permits it to  

find that the reductioil in chance of  survival was from 90% to zero,4 and 

(b) acknowledges to the court that the jury would have to speculate, not 

follow the trial testimony, to  find a reduction of less than 90% in the 

of a bctter outcon1e to a 40.50% chance, or a reduction Srom a 40% chance to a 
16 to 20% chance oS a better oiltcome. In briefing to this Coult in .n/(ohr before 
this Co~lrt cc~lified Molrr to the Supreme Court, it was poitiled otlt that tneitlter of 
the Mohrs' lnedical causatioll expelts llad given delinitive opinion testirnony that 
Mrs. Mohr's chance of a bctter outcome was ever greater than fifty percent, but 
one did definitively state tliat she could not testify on a "more probable tlrali not" 
basis tliat the ultirnate ii~jury Mrs. Molrr slifTered haci bee11 cai~scd by the 
defendants' negligence. See Driej'qf' Hesponu'enls Granlhunz, el 01, Coui-1 of 
Appeals No. 28047-1-111, at pages 7-13 (quoting deposition testi~nolry of plaintiff 
expert Dr. Decker, and citing to the clerk's papers) and 14-17 (quoting deposition 
testimony of plai~itiffexpert Dr. Ilarris, and citing to the clerk's papers). 
' CP 1259-61, 1262-64, 1265-67: 1268-70; CP 52-53. 
4 RP 1472 ("There was testirnony ... from plaintiffs, that [Mrs. Dornraier] liad a 
90 percent chance of survival [i]f they did the right thing. [Tlhe defense's 
pcsitioli was that she liad a zero percent chance of  surviving. 'There's nothing in 
bctween. You get to decide whether you believe 90 percent or you believe zel-o 
percent. If you believe 90 percent, liieii we've !net the loss or chance"); lip 1477 
("[llf you go to this and you look at the testimony, you'll find that the loss of 
chance was 90 percent. And 90 percent is s~lfficient to answel- those questions in 
the affirmative and move on"). 



patient's chance of s ~ v i v a l . ~  Allowing the jury to consider the same 

claiin under two different wordings is not authorized by either Herskovils 

or Mohr, and is inanifestly unjust to a del'cndant. 

What thc trial court did in this case can also be characterized as 

allowing the plaintiff to proceed to verdict on differently worded but 

substantively redundant causes of action for wrongful death. It is 

reversible error to allow a plaintiff to assert redundant causes of action. 

LuPlunl v Snnohomish Cownfy, 162 Wn. App. 476, 271 P.3d 254 (201 I ) .  

Whether the remcdy in son~c  cascs might be a retrial 15 besidc thc point 

here, because the plaintiff lost on the wrongful death claim that he was 

entitled to assert (and actually pleaded and tried) 

B. It Was Error and Grossly Uniust to Defendants for the Trial Court 
to Instruct on a "Loss of Chance" Theory that Plaintiff Had Not 
Pleaded, Disclosed, or Tried, that Did-Not Even Occur to 
I'laintiffs' Counsel until after the Close of Evidencc, and Tl~rongh 
an instruction that i'laintiffs' Counsel Conceded Would Allow the . 

Jurv to Speculate Its Way to a B r d i c t  in Plaintiffs Favor that Was 
Not Suvlmrted bv the lvidence. 

It ~nanifeslly violates the most basic notions of fair notice to hold 

defendants liable for someone's death on a theory as to which ihe plrr~n/rff, 

5 RP 1420-21 (plaintiff" counsel stating to tiie trial cou~.t: "I don't willit the jury 
to start speculating beyond what's bee11 placed into the record, [My] recollcctio~l 
... is that the jury has had two percentages of survival placed in front of them, 90 
percent by tlie plaintiffs, and zero percent by tlie defendants. And ... the way the 
jcoui.I'sj instruction is crafted allows the jury to speculate somewhat on botii 
ends, and come up with a percentage that's perhaps not supported by tiie 
evidence"). 



not to mention the dci'cndants, had no initling was being pursued before or 

during trial. The judgment entered in this case not only does that, but does 

it even though the jury found thc defendants did not do what plaintiff 

claimed at trial: cause the patient's death. It is ludicrous for plaintiff to 

argue, as he does, Resp. Br. at 27, that any error in this regard is harmless. 

The defense was told that plaii~tiff's experts would express the 

"opinion that liuth Dormaier suSScred crnd die&' -- not that her chance of 

survival was diminished by x% -- as a result of allegedly negligent health 

care. CP 1259-61, 1262-64, 1265-67, 1268-70. In his trial memorandum, 

plaintiff characterized his case as "a claim . . . for negligent care resulting 

in tlte cleafh oS . . .  Ruth Ilormaicr," and asserted that, with appropriate 

care. "Mrs. 1)orinaicr would he crlive today." CI' 608-09. 

In opening statement, plaintilf's co~~nsc l  told the jury that the case 

"involves the death of Ruth Dormaier," R1' 178, that decisions Mr. Misasi 

had made "resultcd in her death," RP 197, and "took her life," RP 198, and 

that "[alt the end [of trial], we're going to ask that you find Mr. Misasi and 

Saniaritan kIospital culpable, liable for Mrs. Ilormaier's death," IZI' 109. 

I'laintil'f did not submit a proposcd instruction on "loss of chance." 

Plaintiff now proposes to treat "loss of chance" as nothing rnore 

than "an item of damage," Kesp. Br. at 33, that does not need to be 

pleaded affirmatively. "Loss of chance" is hardly just an "item of 



damage." In a proper case, such as flerskovits, it is - and in this case it 

was allowed to become - the injury for which the defendant is exposed to 

liability in tort. Basic notions of notice; due process, and fair play dictate 

that the clai~ued injury be pleaded or, at the very least, disclosed to thc 

dckndant becore trial, whilc there is time to prepare accordingly. 

Nothing resembling adequate notice was given in this case. And 

what the trial court did may not properly be characterized as exercising 

discretion under CR 15(b) to amend the co~nplaint to conform to the 

evidence, Resp. Br. at 35, because "loss of chance" had not been tried by 

conscnt of /he pluiniifj; much less by consent ofthe defendants. 

It was not the defense's obligation to guess that i t  was trying both 

the wrongful death case of which it had notice bur also a "loss of chance 

of not dying" case that even plaintiffs counsel did not know he was try- 

ing. Even if defense counsel could be faulted for not anticipating bcibrc 

or during trial what plainiifl's counsel had not even thoiight oC(much lcss 

argued), thc medical testimony givcn in this case did not support the trial 

court's decision to instruct on "loss of chance." PlaintiSf is simply wrong 

when he asserts, Re.rp. Br. at 39-43, that substantial evidence supported a 

"loss of chance" claim as well as (or instead of) a wrongful death claim. 

"Loss of chance" or "diminution oi'a chance oCsurvivaln were not 

tcrnis that any witness used or any lawyer for either side used before or 



during the evidentiary phase of the trial. The jury did not hear any 

medical expert testify that there are stcps (a) that actually could have been 

taken at Samaritan I~~Iospital, in Moses I,ake, Washington, starting at 11:00 

a.m. on September 20, 2007, that (b) probably would have resulted in Mrs. 

Dormaier's niassive pelvic clot being diagnosed and kept from migrating 

to her lungs within the three-to four-hour window that existed as of l 1 :00 

a.m. No testimony was presented that the population ocpatients lor which 

Ilr. Swenson cited pcrcentagcs, iZP 258-60, included patients ireatcd ibr 

piilmonary emboli who also have iuassive venous clots. Rather, the jury 

heard only that most peoplc treated for pulmonary emboli - clots that are 

already in the lung(s) - don't die. According to Mohr, that isn't sufficient. 

Calculation of a "loss of chance" must be based on expert testimony 

"based 011 signilicant practical experience and 'on rlafn obtained and 

analyzed scientilicaily . . .  as part of thc repertoire of diagnosis and 

treatment, crs applied to the spec~jic facts of tlie plailztifls case."' Mohr, 

172 Wn.2d at 857-58 (citations omitted; emphases added). 

To the extent that Dr. Swenson tried to apply "data to the specilic 

facts of Dorn~aier's case," Rcs!~. Hr. at 38 (citing RP 259-60), he did so 

not to support a percentage-diminution-loss-of-chance theory, but in aid of 

plaintifrs stated theory, RP 184, 197-99, that Mrs. Dormaier would surely 



not have died but for malpractice by defendants, and was effectively 

euthanized (Dr. I-Iattamer's teml) when she was anesthetized, R1' 395. 

Even if one ignores the conflicting opinions of defense experts and 

accepts the opinions of plaintifl's experts that Mrs. Dormaier presented at 

Samaritan Hospital with symptoms of pulmonary emboli - smaller clots 

that had already migrated to her lungs, - she did not die at 3:00 p.m. 011 

September 20, 2007, kom the puln~onary eluboli with which she presented 

that morning. RP 282, 569-70, 573-78, 596-98, 1157-58. She died, 

instead, because a massive but asymptomatic pclvic clot broke loosc four 

hours later and became a new pulmonary embolism that proved fatal 

becausc of its massive size. RI' 245, 280, 278-88,632. 

To patch the gap in the trial testimony between the ellicaey of 

treatment for pullnonary emboli and prevention oS detachment or  massive 

venous clots, plaintiff repeatedly either glosses over the difference 

betweell venous clots and pulmonary emboli or pretends thcy are the same 

thing. They are not the sanle thing. Pulmonary emboli are clots that have 

leii a vein, passed through the heart, and lodged in the lung. RI' 222, 291 - 

92, 334, 628-29,904. Most are sinall enough to cause no inore than minor 

temporary symptoms because they block only barts of a lung. RP 245-46, 

577, 586-86, 595, 616. 905, 942. Massive ones -- like the 1 cm, clot Mrs. 

Dormaier had -- are rarer hut itiil ilc,ickly because thcy are big enough to 



block the main pulmonaiy arteries. RP 244-45, 289-90, 407, 565-66, 585, 

799-800, 906. I'igiiring out that Mrs. Ilormaier had p~llmonary e~uboli on 

the morning of her scheduled surgery and treating her pulmonary emboli 

with heparin would not have been the same thing as diagnosing and treat- 

ing the rnassive clot she happencd also to have lurking in a pelvic vein. 

IiI' 634, 1155-57. None of plaintiffs experts opined that the clol could 

have been found and dealt with in time to have probably prevented thai 

size cloi from detaching and killing Mrs. Dormaier barely   no re than Sour 

hours after Mr. Misasi first became involved in her health care. Indeed, 

plaintiffs experts acknowledged that whether and when clots will detach 

from veins is co~npletely unpredictable. Iil' 413, 630, 634-35, 1 1  88-89. 

Plaintiffs experts did not opine that i t  was practically feasible to 

both order and obtain the necessary diagnostic scans to search for and find 

any large clots in the kegs, and then arrange and perform an intcrventionai 

procedure to reniove the pelvic-vein clot (assuming it would have been 

found) in the few hours that elapsed between sometime after 10:30 a.m. on 

September 20, 2007, when Mr. Misasi first obtained information about 

Mrs. Dorinaier's status, and 3:00 p.m., when she had her cardiac arrest. 

Nor did any of plaintiffs experts testify that anticoagulation therapy 

alone, if started at 1 I :00 a.m., would have acted quicltly enough to have 

probably prevented what happened just four hours later at 3:00 p.m. 



Dr. Swenson testilied that giving heparin reduces the threat thal 

clots will migrate to the heart and be pumped to the lungs, RP 251, but did 

not say by how much, or how quickly, the threat presented by a I cm. 

pelvic vein clot - which Mrs. Dormaier nndisputedly already had before 

Mr. Misasi first met her - is typically eliminated or reduced with heparin. 

Nor did he quantify Mrs. Ilormaier's risk of death given the undiag~losed 

1 em. pelvic vein clot that she already had when Mr. Misasi first became 

involved in her care, or the extent to Mr. Misasi's care enhanced her risk 

of death from that clot. In fact, Dr. Swenson admitted that: 

Part of the reason that some people die with pulmonary 
embolism even if we start treatment is that the clots that 
may still be out elsewhere in the body may not have shrunk 
enough and become adherent enough to the blood vesscls 
to remain there, and they still may migrate to the lung, and 
then if the lung f~~nction is already poor or there's already 
lots of clots in the lung, these new clots may be the straw 
that breaks the camel's back. 

RP 282. I-Ie agreed that Mrs. Dormaier's fatal clot was "massive," RP 

280, large enough to block the artery that feeds both lung branches, KP 

245. and brolie loosc sponla~?eously, not because or  the surgery, KP 287- 

88; that it tzakes live to tcn seconds for a dislodged clot to reach thc lungs, 

RP 3 16; that heparin would 11ot have dissolved the clot, because the body 

takes "hours to days" to dissolve a clot, IiP 294-95; that heparin only 

would have stopped new clots from forming, id.; and that Mrs. Dormaier 



would have been lying down and remaining at risk for pulmonary 

ernbolism while any scans were done, if more had bee11 ordered instead of 

proceeding with surgery, 111' 3 10-1 2. 

Dr. Ilattamer did not opine at all as to the probability of survival of 

patients with very large pelvic clots, or as to the diminution of Mrs. 

Dormaier's chance of survival because of decisions in which Mr. Misasi 

j ~ i n e d . ~  I-Ie acknowledged that heparin would not have affected the large 

clot that killed Mrs. I l o r ~ ~ ~ a i e r ,  RP 410, and that i t  could have broken loose 

at any time, IiP 41 3. 

Dr. Reynolds acltnowledged that heparin does not dissolve clots 

and the body takes days to do so, and that, even if a large clot in a leg vein 

is detected, one would have to be "very lucky" to have a qualified surgeon 

present to remove such a clot in lime. RI' 634. 

Dr. I-Ialpern likewise acltnowledged that scans would not prevent a 

clot fiom breaking loose, RP 1189; that heparin only prevents the 

lbrmation of new ones while the body breaks down existing ones, which, 

in the case of large clots can take days or weeks, RP 1189-90; that it is 

i~llpossible to predict when a massive clot will break off from a vein, RP 

h Plaintifl's counsel did ask Llr, Ilatrarncr wliether he disagreed with counsel's 
characterization of Dl.. Swenson's testiinony about success in using anticoagula- 
tion treatment, and hc responcied: "A. No. i n  fact, I know it's a high number.. 
I'm just not aware ofthe stat." RP 395-96. 



1188-89; that it would take tirne (which he did not specify or estimate) to 

arrange surgery to remove a clot, RP 1190-91; and that there were no 

cardiothoracic surgeons (arid he could not say whether thcre were any 

intcrventional radiologists) in Grant County in 2007, RP 1190-91. Evcr~ 

on rcdirect, Dr. I-Ialperii did not offer an estimate as to how long it would 

have taken to do the tests he said should have been done to identify Mrs. 

Dormaicr's pelvic clot. Nor did he testify that, starling late in the morning 

on September 20, all those steps probably could have been col~ipleted 

before 3:00 p.m., when Mrs. Dormaier's clot broke loose and ltillcd her. 

No defense nicdical witncss was asked on direct or cross- 

examination about percentage survival rates or percentage risks, or how 

any decisions Mr. Misasi made on September 20, 2007 affected such rates. 

Dr. Swenson testified that heparin makes clots "begin to stick more 

closely to and more solidly to the vesscl wall, malting it hrrru'er Sor them to 

be dislodged." RI' 250-51 (italics addcd), and that the body takes hours_ at 

least, to dissolve clots of any size, RP 295, not that heparin would 

probably have kept Mrs. Dormaier's pelvic clot bound to the vessel wall 

long enough for surgical intervention to have been arranged and pcr- 

formed successfully. Dr. Reynolds testified that gravity works against 

blood flow from the legs to the heart whcn a person is upright. RI' 584, 

590-91, 594, but not that Mrs. Ilorniaicr's clot's separation would have 



been delayed for any particular amount of time had shc been kept upright, 

even when plaintiffs counsel gavc him the chance to do so, Rf' 592-96. 

Ilcfensc counscl sirnply were not aware before or during the 

presentation of evidence that they needed to meet a '.loss of a chance" 

claim (a claim that plaintiffs own counsel never asserted until after the 

close of all the evidence). Defense counsel would have presented 

cvidence on such a claim had they been apprised that such a claim wiis in 

thc casc. 

C. Reconciliatio~l Is Not Available to Plaintiff Because the Jury's 
"No' Answer to Question No. 2 Was IJermissibie Under Court's 
Instruction No. 11 and Precluded an Answer to Question 4 of 
Greater than Fifty Percent. 

What occurred here is not simply that the jury answered verdict 

brnm questions in an apparcntly inconsistent but reconcilable way. What 

occurrcd is that tlie jury, afier ansmcring verdict form Qucstion No. 2 in a 

way that the court's instructions permitted, answered Question No. 4 in a 

way that Instruction No. 11 and its answer to Question No. 2 did not 

permit.7 Plaintiff cites no authority for removing the jury's answers from 

the instructional context in which the jury gavc them and adding an 

interpretive gloss to the those answers in the guise of "reconciling" tlicm. 

There is no legal basis for the contrivance of  ignoring Instruction No. I1 

7 Instruction No. I I stated in pei-tinent part that "'If you find that the loss or 
diminution of a chance to survive was in excess of 50%, then you have found that 
such negligence was a proximate cause of tlie death." CP 273. 



and interpreting the jury's answers, as the trial court did, as meaning Mr. 

Misasi had not caused Mrs. Dormaier's fatal clot but had caused her 1101 to 

survive it. It is sophistry to say that Mr. Misasi's llegligence was no! a 

proxiinate cause of Ms. Dormaier's death but was a proximate cause of 

her loss of a chance to survive. particularly when plaintifrs experts and 

trial counsel insisted she almost certainly would have lived but for Mr. 

Misasi's decision to anesthetize her for surgery. Logic leads back, inex- 

orably, to what the II'erskovils court recognized, i .e.,  that when plaintiff 

ciainis that defendant's negligence proximately caused the dccedent's 

death and presents evidence that the decedent morc probablq than 1101 

would havc survived with pvopcr care, "loss of chance" analysis is 

unneccssary and inappropriate, because existing tort law - wrongful dcatll 

law - already provides the fraixework for analysis and factfinding. No 

"loss of chance" instructions or verdict form questions were appropriate in 

this case and, because plaintiff lost 011 his wrongf~~l  death claim, the case 

sliould have been, and now should be, disinisscd with prejudice 

I> fhe Plain word in^ of Instructioi~ No. 12 Precluded the Award 01 
Any Damages to Mr. Dormaier Persoilallv Once the Jury 
Answered "No" to Verdict Form Question No. 2. 

Instructioil No. 12, CP 274, permitted the jury to "determine the 

anlount of money that will reasonably and fairly compensate [Mr. 

Dormaier] for such damages as yoi~  liild were proximately caused by thc 



&u/h of Ruth M. Dormaier," not by any loss of chance of survival, which 

plaintiff insists in his liability arguments (if not his damages arguments) 

are dil'fcrcnt things. Plaintiff took no exception to Instruction KO. 12 and 

makes no challenge on appeal to the trial court giving it. Plaintiff cannot 

have it both ways. If the jury was ent~tled to award damages to Mr 

Dormaier, personally, either for his wife's death or for diminution of hcr 

chance of survival, then loss of chance of survival and death were 

redundancies, as desendants argue. and it was crror for the trial court to 

instruct on loss of chalice as well as on wrongful death. IS it was not error 

for the trial court to instruct on loss of chance of survival as well as oil 

wrongf~~l death, that has to be because the two things are not the same, in 

which case plaintiff is stuck with how Instruction No. 12 was worded and 

the $1,300,000 award cannot stand in light of the jury's "no" answer to 

verdict form Question No. 2. 

E. Because of Testimony that Mr. Misasi's Decision to Proceed Q 
Anesthetize Was One Ile Made Jointly with Drs. Canfield and 
Hart, and that a Physician's Standard of Care Applied 
Misasi. the Trial Court Erred bv Adheri~lg to Its Pretrial Ruling 
that the Doctors' Fault Was Not Lc~itimately at lssuc. 

R e , s M ~ : u t u  did not preclude apportionment of fault. 1. - 

Iilaintifl's brief ignores the authorities Mr. Misasi and Samaritan 

ciied, App Br at 62-63, to support their argument that application of res 

judicutn was error. He offers only an ipse dixit argument, Resp. Br at .5Y, 



that res jzidicuta has to apply because "the only fault that Misasi and 

Samaritan could possibly apportion to Drs. Canfield aiid Hart was based 

upon Donnaier's complaint." 

'l'hat is no answer to dckndants' argument; which is based both 011 

how RCW 4.22.070(1) is worded, aiid on the fact that the jury heard 

testimony that Mr. Misasi's decision to go ahead aiid anesthetize Mrs. 

Dormaier was made jointly with Drs. Hart and Canfield, IiI' 1029-30, 

1046-48, 1050, 1319-24, and that signs and symptoms of pullnonary 

embolus are ones that any physician, as well as a nurse anesthetist, should 

recognize, RI' 260-6 1 .  

2. Oefendants did not waive ap~ortioninent ofLa&. 

Plaintiffargues, Resp. Br. UI 10 n.9, 11-12, 55-56, that Mr. Misasi 

and Samaritan never intended to apportion fault to Drs. Canfield and Iiart, 

and made statements during trial abandoning or waiving any right to do 

so That does not fairly character~/e thc record 

I t  is true that, at the outset of the trial, defcnse counsel were not 

sure they would, in the end, ~ ~ i . s h  to apportion fault to Drs. Caniield aiid 

llart (the principal defense being, as counsel phrased it, that "none of the 

people involved in this case were negligent," RP 108, 110). But delense 

counsel opposed plaintiffs motion in liminc to foreclose the admission of 

any evidence of fault on the part of Drs. Canfield and Ilarl, and asked tile 



court to "defer ruling on [the] apportionment issue." CP 746, IiI' 108. 

1)efcilse counsel argued specifically that res jud~tutu did not apply to 

preclude the presentation of evicience of what Drs. Canfield and Hart had 

thought and done, or to preclude apportionment of fault to them. CP 747, 

RP 107, 120, 122. The trial court simply disagreed with defense counsel 

and agreed with plaintiffs counsel concerning res judicola: 

1 think the law of re.r judicura is that the preclusive eil'ect is 
the samc. Which then, in my view; precludes the claim, 
including the allocatior; of fault to Hart and Caniield. So I 
think that . . . this jury will ncver be aslied to consider the 
negligeilcc of Hart and Canlield, or to apportion fault to 
Hart and Canf eld. 

In his brief, plaintiff presents statements made during trial as if 

they had occurred before the court made that eve-of-trial ruling in liminc. 

Plaintiffs coullsel objected repeatedly whenever defense counsel began to 

elicit evidence collcerning the coilduct of Drs. Hart and Canfield, and 

secured rul~ngs that testimony on that subject was admitted for the limited 

purpose of showing the reasonableness of Mr. Misasi's conduct. 

Statements defense counsel made in thc contcxi of a pretrial ruling they 

were hound to obey, or in response to plaintifrs during-trial objections 

when seeking to have evidence admitted Ior a purpose not foreclosed by 

the pre-trial ruling, were not waivers of their objections to the ruling itself 



Pending a possible appeal, defense counsel were obliged to follow 

the court's dispositive pre-ruling that apportionment was out of the case, 

and that evidence to support it could not be offered, however much they 

disagreed. See Dike v. Dike, 75 Wn.2d 1, 7, 448 P.2d 490 (I 968) (quoting 

Henry S. Drinker, Legal Ethics, p. 69 (1953)) ("'Although it is both the 

right and duty of a lawyer to protest vigorously rulings on evidence or 

procedure or statements in the judge's charge which he deems erroneous, 

nevertheless, when the ruling has bee11 finally made, the lawyer must, for 

the time being, accept it and invoke his remedy by appeal to the higher 

c o u r t .  ) But a party who loses a ruling ir7 lirnine "is deemed to have a 

standing objection and need not specifically object at trial to preserve thc 

issue for appeal." State v. Finch, 137 W I I . ~ ~  792, 819-20, 975 P.2d 967 

(1999), cert. denied 528 U . S .  922, 120 S. Ct. 285, 145 I,. Ed. 2d 239 

(1999); State v. Koloske, 100 Wn. 2d 889. 895, 676 P.2d 456 

(1984)("[u]nless the trial court indicates that further objectioiis at trial are 

required when malting its ruling, the party losing the pretrial motion is 

deemed to have a standing objection"), oi)erruled on olher  ground.^, State 

v Brown, 11 3 Wn. 2d 520,782 P.2d 1013 (1989). 

13ecause defense counsel had made a record of their legal position 

and because the trial court's ruling was clear, it was not inc~unbent upon 

them to malte any more o f a  record than they did in order to seek reversal 



on appeal because of Court's Instruction 4, CP 266, which told the jury, 

consistent with the court's pretrial ruling, RP 127, that any fault of Drs. 

Hart anci Cantieid could not be considered. See Queen City I.'irr.m.s, Inc. v. 

C'enlrol Nut'/ ins. C.'o, of'Omuha, 126 Wn.2d 50, 63, 882 1'.2d 703 (1994) 

(even in the absence of an express objection to the instruction at trial. a 

party may challenge the instruction on appeal if the party's objection to a 

pretrial ruling clearly informed the trial cou1-t of the party's position and 

the instruction embodies thc samc matter as that which was dccidcd in the 

pretrial ruling); and fi'c~shington Appellate i'rac/ice Deskhook, Voi. 1 (3d 

ed. 2005 and Supp. 2011), S: 17.7(2)(a)(i), at p. 17-44 (citing Queen City 

Farms for that proposition) 

F. Neither Washington Tort Law Nor the Law of this Case Frame& 
Trial Court's Jury Instructions PermitJntry of Judgmest for 100% 
of the Jury:sDamagcs Award. - 

1;vcn ~ [ o n ~  spcculatrvclq extrapolates from Mohr a rule that a lost 

chance of a better outcome is an "injury" lor which our Supreme Court 

would allow a patient to seek damagcs even when expcrt tcsti~nony pegs 

the chance of the allegedly lost better outcome at greater tiIan 50%. the 

most one can say is that damages may be recovered Tor the lost valnc 

specificallj oTa greater-than-even chance of a better outcome 

In his effort to defend the trial court's decision to instruct on "loss 

of chance of survival," plaintiff seeks lo distinguish such a claini from. 



and argues that i t  is alternatively compatible with, a claim for wrongful 

death. Plaintiff' equutes causation of death and causation of "loss of 

chance of survival," however, when he is called upon to defend the trial 

court's inexplicable decision not to discount the jury's damages award by 

30%, as its Instruction No. 11, CP 273, had inforrned the jury it would if 

thc jury found for the plaintifl'on his "loss of chance" claim (which tile 

court and both sides understood would entail a linding of a diminution of a 

less than 50% chance of survival) 

If, despite all the notice, procedural, substantive, and instructional 

errors that were made in this case concerning "loss of chancc," the jury's 

finding somehow is permitted to stand, anci if,  dcspite the fact that 

Instriiction No. 12, CI' 274, did not perinit the jury to award Mr. Dormaier 

any damages at ail ifthe jury found (as it did, CP 357) that Mr. Misasi had 

not caused Mrs. Dormaier's death, the law - Mohr and Instruction No. 11 

- and common sense dictate that the $1.3 million award must be reduced 

by 30% to reflcct the jury's 70% loss ofchancc finding. 

11. CONCL,USIOr\i 

7 .  Ihe rhetoric plaintiff offers cannot change and should not obscure 

the fact that a "loss of chance" claim was not pled, noticed, tried, or 

supported with pertinent "percentage diminution" medical opinion 

testimony, did not even occur to plaintiff's counsel until after the close of 



evidence, atid was framed, over defendants' protest, and to defendants' 

manifest prejudice: for the jury by an instruction that plaintifCss' ccoiinsel 

acknowledged would allow the jury to engage in impermissible 

speculatio~~ - which the jury then did. 

The trial court erred in ruling at the beginning of the trial that Mr. 

Misasi and Samaritan could not seek to apportion any fault to Drs. 

Canlield and Hart, in adhering to that ruling throughout the trial, and, 

despite the evidence the jury heard, in instructing the jury consistent with 

lhat pretrial ruling. 

'I'hc judgment entered on the verdict should be vacated and the 

case should be remanded for dismissal. 

RES1'IZC'IFUI.LY SIJBMIplTED t h ~ s  25th day of March, 201 3 
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