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I. INTRODUCTlON 

Respondent Boyd requests the court affirm the trial court's 

granting her motion for partial sulnmary judgment and denying 

defendant Pandrea's motions for continuance, reconsideration and 

to remove Boyd. Boyd also requests the court affirm the award of 

attorney fees and prejudgillent interest to her and award attorney 

fees to Iler on appeal. Boyd request tllc court deny Pandrea's 

request for attorney fees 

11. STATEMENT OF THE CASE 

A. CLARK HAD CAPACITY TO SIGN THE: POWER 
OF ATTORNEY. 

Decedent Edith Clark was born on March 24. 191 3, and 

died on November 25,2009. Respondent Ethel Boyd and 

appellant Mary Pandrea were two oEClarli's children. Boyd was 

appointed the personal representative of Clark's estate. (CP 13). 

On November 2,2001, Clark executed a power of attorney, 

making Pandrea her attorney-in-fact. (CP 17-19). The power of 

attorney clearly and expressly informed Pandrca of her fiduciary 

duties she assumed mcrely by signing it 

NOTICE TO PERSON ACCEPTING I'HE POWER OF 
ATTORNEY-IN-FACT 
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By acting or agreeing to act as the agent (attoniey-in-fact) 
under this power of attorney you assume the fiduciary and other 
legal respollsibilities of an agent. These responsibilities include: 

1. The legal duty to act solely in the best interest of the 
principal and to avoid conflicts of interest. 

2. The legal duty to keep the principal's property 
separate and distilict from any other property owned or co~ltrolled 
by you. 

You may not transfer the principal's property to yourself 
without full and adequate consideratioil or accept a gift of the 
principal's property unless this power of attorney specifically 
authorizes you to transfer property lo yourself or accept a gift of 
the principal's property. IS you transfer the principal's property to 
yourself without specitic authorization in the power of attorney, 
you may be prosecuted for fraud andlor embczzlemeilt. If the 
principal is 65 years of age or older at the time that the property is 
transferred to you without authority, you may also be prosecuted 
for elder abuse under Penal Code Section 368. In addition to 
criminal prosecution, you may also be sued in civil court. 

I have read the foregoing notice and I undcrstand the legal 
and fiduciary duties that I assume by acting or agreeing to act as 
t11e agent (attorney-in-fact) under the terms of this power of 
attorney. 

(CP 18-19) 

Pandrca signed the power of attorney. (CP 26-27). In her 

answer and amended answer to the complaint, Pandrea adrilittcd 

that "at all times material hereto" she was a fiduciary of Clark. (CP 

Within three months of signing the power of attorney. 

Pandrea breached her fiduciary duties. I11 early 2002, Clark 

inherited $1 00,000.00 from her brother's estate. Paudrea dcposited 
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the $100,000.00 into a joint account that she and Clark had. (CP 

In February of 2002, Pandrea removed $89,870.89' from 

Clark's account to purchase a home in IIawaii. Pandrea used 

Clark's inheritance money to purchase the home, which she put in 

her name and that of her daughter. (CP 31-32,49). 

Clark and Pandrea lived in thc housc for only six months 

(CI' 31-32). Since August of 2002. Pandrea's son has lived in the 

house rent-he.  (CP 33) 

In addition to hrcaching her fiduciary duty by taking a girt, 

Pandrea eorniilgled the remaining $10,000.00 with her own money. 

Q You used the $89,000 arid some change to purchase the 
property in Hawaii, which left roughly $1 1,000 in the 
account from the original 100,000, right? 

Q And the $1 1,000 that was the difference between the 
89,000 and thc 100,000, what llappened to that money 
then? 

A We used it Sor living. 

Q When you say "wc," did you spend it on your personal 
things or your n~om's or both of yours? 

I The parties often referred to $90,000.00 as the amount to purchase the 
house and $10,000.00 as the remaining part of the $100,000.00. (CP 61). 
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A I had received 10,000 at that same time. And our 
funds were commingled, so it would be difficult to extract 
that money from the money that I had in the account. So 
we were just using it for living expenses and furnishing the 
home. 

(CP 41) 

111 her amended answer to the complaint, Pandrea admits 

she took $100,000.00 from Clark as a gift. "'lhe funds at issue in 

this lawsuit were a gift from Edith Clarlc to Mary Pandrea." (CP 3). 

Pandrea wrongly claims ihc power of attorney allowed her 

to accept a gift from Clark. (Appellant briet; p. 18). The power of 

attorney language Pandrea quotes is i11 the durable power of 

attorney scction. (CP 18). I-Iowever, even Pandrea admits this was 

not a durable power of attorney. (Appellant brief. p. 19). 

Several factors establish Clark had capacity to sign thc 

power of attorney. First, Pandrca's amended answer admitted the 

power of attorney was valid. Paragraph 9 ofthe complaint assc~ted 

"On November, 20,2001, Clarlrk executed a power ofattorney, 

granting power of attorney to Pandrea." (CP 14). Pandrea admitted 

that assertion was true. (CP 1 and 44). 

Second, Pandrea vigorously defended Clark's capacity to 

sign the power of attorney. In describing Clarlc, Pa~ldrea stated that 

Clark's "personality quirks did not mean she was disabled or 
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incor~~pete~it ail of her life. She was quite the opposite." (CI' 120). 

Adding further support is that "Clark signed thc power-of-attorney 

for in the storc before a notary." (CP 116). 

Third. Nellie Gilbertson, one of Clark's daughters, clearly 

supported Clark's capacity to sign the power of attorney. "Edith 

Clark did have somc limitations over her life, but she was not 

incapacitated." (CP 72). 

Finally, there is no evidcncc that Clark lacked the capacity 

when she signed the power of attorney. Accordingly, the coul7 

must affirm that Clarlc had capacity to sign the power of attorney. 

B. THE TRIAL COURT DID NOT REMOVE BOYD AS 
THE PERSONAI, REPRESENTATIVE. 

Three weeks after Boyd secured a $227,425.00judgment 

against Paridrea, Palldrea lnoved the court to remove Boyd as the 

personal representative. I'andrea alleged several reasons to rclnove 

Boyd. (CP 402-03 end 623). 

First. IJandrea claimcd Boyd borrowed money from Clark's 

estate to pay attorney fees related to the lawsuit against Pandrea. 

(CP 475) Boyd persoilally has paid the legal expenses related to 

the lawsuit. (CP 61 I). 
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Second, Pandrea claimed Boyd should have filed the 

cstate's tax returns. (CP 474). Boyd did not file estate tax returns 

because the cstate has had no income to justicy filing tax returns. 

(CP 61 1).  

Third, Pandrea alleged that Boyd had a conflict of interest 

in that "she administered the estatc with an eye toward her long- 

pursued goals of obtaining owncrship of [Pandrea's] land in 

Idaho." (CP 476). Nearly one year before thc trial, Boyd made 

numerous settleinent offers. All of the offers did not include 

Pandrea's Idaho property. (CP 612) 

Judge Sypolt considered the evidcncc and heard oral 

argument. He colnmented that '"I hcre's no palpable allcgatioil 

here, substantive allegation or iueritorious allegation to this point 

that Ms. Boyd has been cheating thc heirs or causing them harm, 

causing the cstate harm." Accordingly, Judge Sypolt denied the 

emotion to remove Boyd. (2 RP 40-41). 

C. THE TRlAL COURT DENIED PANDKEA'S 
MOTION FOR RECONSIDEUTION. 

'The trial court denied Pandrea's motioli for reconsideration 

Pandrea filed for reconsideration of the partial summary judgment 
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and the directed verdict (CP 167). However, Pandrea did not file 

the required note for hearing. (1 RP 30). 

As for the merits of the motion for rcconsideration, Pandrea 

s~~bmitted new records to try to establish that Clark became 

incapacitated after signing the power of attorney. (CP 171-175). 

Pandrea's exhibits 3.4,6,8.9 and 10 were ncw documents she 

submmtted in her motion for rcconsideration. (CP 354). 

Pandrea's motion for reconsideratio~l also argued [or tlle 

first time the power of attorney had lapsed when Clark allegedly 

becanlc incapacitated, the statutc of limitations had run, and Boyd 

was an improper personal representative. (CP 169-84,355). Those 

issues were not part oTBoyd's partial summary judgment motion. 

D. THE TRIAL COURT DENIED PANDREA'S 
MOTION TO AMEIVD HER ANSWER AFTER 
TRIAL. 

lhrce weelis after trial, Pandrea moved to amend hcr 

answer to add two affirmative defenses - statute of linlitations and 

that Boyd was an inloroper party. (CP 364, 402). Before trial. 

Pandrea filed an answer and an amended answer to the complaint. 

Her answers did not plead statute oflilnitations or that Boyd was 

an improper party. (CP 1-3.44-46,424). 
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Boyd replied that the statute of limitatiolls affirmative 

defense did not apply. Royd contcndcd that Clark was in a 

fiduciary relationship with Paudrea until 2009 when Clark died 

Boyed filed this lawsuit in 2010. Consequently, the statute of 

limitations did not run. (CP 424). 

Thus. the trial court denicd her motion to amend her 

answer. (CP 43 I) .  

E. THE TRIAL COURT DENIED PANDREA'S 
REQUEST TO CONTINlJE THE HEARING ON 
ATTORNEY FEES. 

On April 16,2012, Boyd noteci the motion for attorney fees 

to be heard on May 11,2012. (CP 262; 1 RP 28-29). Pandrea filed 

an objection to the cnotion but did not request to continue the 

hearing. (CP 4 1 6). 

After Judge Sypolt granted attorney fees to Boyd, Pandrea 

asked "for a continuance to allow time to retain legal counsel to 

further this action." ( 1  RP 17). Pandrea did not offer a reason why 

she had not obtained new counsel, what arguments new counsel 

would make that she could not. and whether new counsel would 

have changed the hearing's outcorne. (1 RI-' 37). Judge Sypolt 

denicd her motion to continue the hearing. (1 RI' 39). 
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F. THE TRIAL COURT AWARIIED ATTORNEY FEES 
TO BOYD. 

Boyd requested attorney fees for several reasons. First, 

Boyd claimed that Pandrea breached her liduciary duty, causing 

$1 00,000.00 in darnages to Clark. (CP163). 

Second. Boyd requested attorney fees, claiming that 

Pandrea acted in bad faith. Boyd alleged that after the court found 

Pandrea c a ~ ~ s e d  $100,000.00 in darnages to Clark, Paridrea made 

not aiteriipts to resolve the matter. (CP 277). 

As for interest. Boyd requested interest because the ainount 

at issue - $100,000.00 - was a liquidated amount. I h e  interest rate 

on tort claims was 12% from February of 2002 when l'ar~drea took 

the money until .June 10, 2004. (CP 267, 275). The interest rate on 

tort judgments was 5.25% froril June10, 2004. thru May 11,2012. 

(CP 267-68,275). Based on this infortnation, thc court awarded 

$75,875.00 in pre-judgment interest. (CP 900). 

111. ARGIJMENT 

A. THE TRIAL COURT PROPER1,Y FOUND 
PANDREA BREACHED I-IER FIDUCIARY DUTY. 

Par~drea makes several desperate allegatrorls to ovcrturn the 

court's granting partial summary judgment that Pandrea brcached 

her fiduciary duty by accepting a $100,000.00 gift in direct 
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violation of the power of attorney. This court should affirm the 

lower court's ruling for several rcasons. 

1. CLARK HAD THE CAPACITY TO 
SIGN THE POWEIZ OF ATTORNEY. 

Clark is prcsumed to have had capacity when she signed 

t l ~ e  power of attorney. Puge v. Prudential L<fh Ins. Co., 12 Wn.2d 

101. 109, 120 P.2d 527 (1942). Pai~drca has the burden of proving 

by clcar. cogent and convincing evidence Clark lacked the capacity 

when she signed the powcr of attorney. Puge, at 109. 

Pai~drea ivay not rest upon conclusory allegatio~ls or 

speculation to reverse the summary judgment ruling. "Conclusory 

allegations, speculative statcn~ents or argumentative assertions that 

unresolvcd factual matters remain are not sufficient to preclude an 

order of summary judgment." Turngreiz v Kzizg Couizty, 33 Wn. 

App. 78, 84,649 P.2d 153 (1982) (citations omi/ted) 

Instead. I'andrea must set forth specific facts showing that 

there is an underlying genuine issue of illaterial fact that Clark 

lacked capacity when she signed the power of attorney. Pandrea 

"must set forth specific facts showing there is a gen~~iile issue of 

material fact for trial if [slhc wishes to avoid a suminary 
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judgment." Plaisfed 11. Tangen, 72 Wn.2d 259, 263, 432 P.2d 647 

(1967) (citation on~iifed). 

However, Pandrea has produccd no evidence Clark did not 

understand the power of attorney when she executed it. Pandrea 

makes broad generalizatioils but fails to cite io any part of the 

record establishing Clarlc was incapacitated on Novernbcr 2,2001. 

Therefore, the trial court properly ellforced the power of attorney. 

Moreover, the evidence clearly established that Clark had 

capacity to sign the powcr of attcxney. Pa~idrea stated that Clark's 

"personality q~iirks did not ~uean shc was disabled or incompetent 

all of her life. She was quite the opposite." (CP 120). 

Nellie Gilbertson, one of Clark's daughters, clearly 

supported Clark's capacity to sign the power of attorney. "Edith 

Clark did have some limitations over her liie; but she was not 

incapacitated." (CI' 72). 

Finally, Paiidrea admitted Clark had capacity in her 

amended answer. Paragraphs 9 and 10 of Paadrea's amended 

answer admits that Clark signed the power of attorney and that 

Pandrea was a fiduciary at all times. (CI' 1 and 13-14) 

If Pandrea believed Clark lacked capacity, she had the duty 

to assert the affirmative defensc that Clarli lacked capacity to sign 
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the power of attorney .Johnron v Perry, 20 Wn.App. 696,703. 

582 P.2d 886 (1978). I'hereforc, she waived the aflirmative 

defense that Clark lacked capacity to sign ihe power of attorney 

In sum. the evidence proves Clark had capacity when she 

signed the power of attorney and that Judge Sypolt ruled properly. 

2. PANDREA BIIEACI-IED THE POWER 
OF ATTOIINEY. 

Sinlply by agreeing to serve as the power of attorney, 

Pandrea assumed significant fiduciary duties and restrictions 

NOTICE TO PERSON ACCEPTING THE POWEIi OF 
ATTORNEY-IN-FACT 

By acting or agreeing to act as the agent (attorney-in-fact) 
under this power of attorney you assume the fiduciary and other 
legal responsibilities of an agent. Thesc responsibilities include: 

. . . 
You may not transfer the principal's property to 

yourself without full and adequate consideration or accept a 
gift of the principal's property unless this power of attorney 
specifically authorizes you to iransfer property to yourself or 
accept a gift of the principal's property. 

. . . 
I have read the foregoing notice and I understand the legal 

and fiduciary duties that I assume by acting or agreeing to act as 
the agent (attorney-in-fact) under the terins of this power of 
attorney. 

(CP 18) 
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Pandrea signed the power of attorney. (CP 26-27). Within 

three months of signing the power of attorney, Pandrea breached 

her duties. In early 2002, Clark inherited $100,000.00 from her 

brother's estate. I'andrea deposited the $1 00,000.00 into a joint 

account that she had with Clark. (CP 29-30). 

In February of 2002, Paidrea renioved $89,870.89 froiii 

Clark's account to purchasc a home for herselfin Hawaii. Pandrea 

used Clark's rnoney to purchase the home and put the house in her 

vlame and that of her daughter. (CP 3 I-32,49). 

Clark and Pandrea lived in the house for only six months. 

(CP 3 1-32). Since August of 2002, Pandrea's so11 has lived in the 

house rent-free. (CP 33). 

Pandrea adinits she took the $89,870.89 from Clark as a 

gift. Paragraph 14 of her amended answer denies she has "any 

obligation to repay Clark as the f ~ ~ n d s  were a gift." (CP 2). 

Pandrea's second affirnmtive defense in thc an~ended answer 

admits "The lunds at issue in this lawsuit were a gift from Edith 

Clark to Mar>. Pa~drea." (CP 3). 

The power of attorney prohibited P~indrea from accepting 

gifts. (CP 18). She accepted a $89,870.89 giR in violation of the 
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power of attorney. Thus, she breached her fiduciary duty by 

accepting the gift. (1 RP 26). 

For the first time, Pandrea now claims shc did not use the 

power of attorney to accept the money. (Appellant brief, pp. 19, 

20). The court should strike her new argumeut for two reasons. 

One. in violation of RAP 10.3 (a)(5). she fails to cite to any part of 

the record in making this assertion. Two, RAP 2.5 prohibits her 

from raising new issues on appeal. Wmhhurn v Be~zrl Equrp 

C'o , 120 Wn.2d 246,290,840 P 2d 860 (1 992). Thus, the court 

should reject it. 

Moreover, the court should disregard her new allegation because it 

conflicts with her amended answer in which she admitted that she was a 

fiduciary "at all times n~aterial hereto." (CP 1 ,2 ,  14). "A statement in a 

complaint, answer . . . is ajudicial admission, as is a failure in an answer 

to deny an aHegation."Anzerican Title Ins. C'o. v. Lacelan: Corp., 861 F.2d 

224,226 (9th Cir. 1988) (citnlion~ ornilred). 

Pandrea's answer binds her throughout this lawsuit 

Facts admitted by a party "arc judicial admissions that hind 
th[at] [party] throughout th[e] litigation." Gihhs ex re1 Estale of 
Gihlis v. C,'I(?NA (lorp., 440 F.3d 571, 578 (2d Cir. 2006). 

I-loodho v Holder,, 558 F.3d 184. 191 (2d Cir. 2009) 

I'andrea's admission even prevents this court from second- 
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guessing her adniission. 

Admissiolis by parties are not subject to judicial scrutiny to ensure 
that the adnii~sions are fully supported by the underlying record. 
Cf Gihbs, 440 F.3d at 578 ("Having agreed on a set of facts, the 
parties who adopted the stipulation, and this Court, must be bound 
by them; we are not free to pick aiid choose at will.") 

Her new defense ignores the power of attorney's clear 

terms. Simply by agreeing to act as the attorney in fact, Pandrea 

became a fiduciary and agreed not to accept a gift. "By acting or 

agreeing to act as the agent (attorney-in-fact) under this power of 

attorney you assume the fiduciary and other legal responsibilities 

of an agent." (CI' 18. bold added). Once Paidrea agreed to act as a 

power of attorney, she agreed not to accept a gili 

Finally, even without the power of attorney, the law 

presumes a principal's gift to the fiduciary was improper and a 

breach of fiduciary duty. 

As a general rule, the party seeking to set aside an inter 
vivos gift has the burden of showing the gift is invalid.. .. 
But if the recipient has a colifidential or fiduciary 
relationship with the donor, the burden shifts to the done to 
prove "a gift was intended aiid not the product of undue 
influence.". . ."[Elvidenee to sustain the gift between such 
persons 'must show that the gift was made freely. 
volu~itarily, and with a ~LIII  understanding of the facts ..... lf 
the judicial mind is left in doubt or ~mcertainty as to exactly 
what the status of the transaction was: the done must be 
deemed to have failed in the discharge of his burden and 
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the claim of gift must be rejectcd.'". . . The donee's burden 
of proof is clear, cogent. and conviilci~lg evidence. 

Endicoit v Saul, 142 Wn.App. 899.922. 176 1'.3d 560 (2008) 

(citations ornittedj 

Even without the power of attorney and applying 

Washington fiduciary principles, Pal-idrea brcachcd her fiduciary 

duty by acceptiiig the gift unless she proves Clark "freely, 

voluntarily and with a full uildersta~~ding octhc facts." There is no 

evidence in the record to support that. Thus, Pandrea breached her 

fiduciary duty by accepting the gift. Endicott, 922. 

Thus, Boyd requests the court a f i rm thc trial court's 

granting partial suinlnary judgment. 

3. PANDKEA ADMITTED SHE COMINGLED 
FIJNDS AND MAY NOT CHANGE HER 
SWORN TESTIMONY. 

Contrary to lier own sworn testimony, Pandrea now claims 

she did not corninglc f~inds with Clark. (Appellant brief; p. 22) 

Under oath, Pandrea admitted she comi~lgled the reinailling 

$10,000.00 with hcr own money 

Q You used tile $89,000 and some change to purchase the 
propcrty in Hawaii. which left roughly $1 1,000 in the 
account from the original 100,000. right? 
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Q And the $1 1,000 that was the difference between the 
89,000 and the 100,000, what happened to that money 
then? 

A We used it for Jiving. 

Q Whcn you say "we," did you spend it on your personal 
things or your mom's or both of yours? 

A 1 had received 10,000 at that same time. And our S~~nds  
were commiilglcd . . . 

(CP 41) 

In another blatant violatio~l of Washington law, Pandrea 

attempts to coiltract her prior sworn testimony to create an issue of 

material fact to deny she did not colningle funds. 

When a party has given clear answers to 
unambiguous [depositioll] questions which negate the 
existence of any genuine issue of material fact, that party 
callnot therearter create such an issue with an affidavit that 
merely contradicts, without expla~lation, previously given 
clear testimony. 

Marshull v. AC'&S, Inc., 56 Wn. App. 181, 185,782 P.2d 1107 

Pandrea clearly admitted she comingled funds with Clark. 

(CP 41). 'The power of attorney prohibited comingling 

By acting or agreeing to act as the agent (attoruey- 
in-fact) under this power of attorney you assume the 
fiduciary and other legal respoilsibilitics of a11 
agent. These responsibilities include: 
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2. The legal duty to keep the principal's property 
separate and distinct Srosn any other property owned 
or co~ltrolled by you. 

(CP 18). 

The trial court properly held that she brcached her fiduciary 

duty by comsllingiing funds in violation ofthe power of attorney 

4. PANDREA'S BREACH OF HER 
FlDUCIARY DUTIES DAMAGED CLARK. 

Again for the first time on appeal, Pasldrea now clairns that 

her taking $100.000.00 fro111 Clark did not damage Clark. 

(Appellant brief, pp. 24, 26). Boyd requests this court strike this 

ncw allegatios~. RAP 2.5 (a). 

To the contrary, Judge Sypolt found Pasldrea brcached her 

fiducsary duties when she isnproperly took the $1 00.000.00 fiom 

Clark. (I R1' 26). 

In sum, this court should aSlirm Judge Sypolt's granting 

partial summary judgment because Pandrea breached her fiduciary 

duty when she accepted a gift and comingled asscts 
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R. THE TRIAL COURT PROPERLY DID NOT 
REMOVE BOYD AS THE PERSONAL 
REPRESENTATIVE. 

The trial court properly denied Pandrea's motion to remove 

Boyd as the personal representative. Three weeks after Boyd 

secured a $227,425.00 judgment against her, Pandrea moved the 

court to remove Boyd as the personal representative. (CP 402-03 

and 623). 

A court will not remove a personal representative for minor 

omissions or oversights. ./one\ v .lone<, 152 Wn.2d 1, 16, 93 P.3d 

147 (2004). The Supreme Court emphasized that the personal 

representative's m i n ~ r  errors of driving the estate's car 17.000 

miles for personal reasons and reevaluated the estate's piano in a 

manner unfaithful to the estate ifid not warrant his removal. .Jones, 

at 16. 

Pandrca inadc many claims against Boyd to remove Boyd 

as the personal reprelentativc. Pandrca wrongly claimed Boyd 

borrowed money from Clark's estate to pay attorney fees related to 

the lawsuit against Pandrea. (CP 475). Boyd personally has paid 

the legal expenses related to the lawsuit. (Cl' 61 1) .  
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Pandrea wrongly claimed should have filcd the estate's tax 

returns. (cP 474). Boyd did not file estate tax returns because the 

estate had no income to justify filing tax returns. (CP 61 1). 

Pandrea wrongly allcgcd that Boyd had a conflict of 

interest in that "she administered the estate with an eye toward her 

long-pursued goals of obtaining owlership of [Pandrea's] land in 

Idaho." (CP 476). During the June of 201 1 mediation, Boyd 

offered to settle for a monetary amount that did not iilvolve 

Pandrea's Idal~o property. (CP 61 2) 

Finally. Pandrea alleged that Boyd required court 

permission prior to filing the lawsuit against her. (Brierof 

appellant, p. 8). Boyd had the right to file the lawsuit against 

Pandrea without court approval. The personal representative with 

noninterventioil powers "inil), institute suit to collect any debts d11e 

the estate or to recover any property, real or  personal, or for 

trespass of any kind or character." RCW 11.48.010. Thus, Boyd 

acted properly in filing suit. 

Boyd's inadvertent failure to lile the annual report does not 

justifj her removal. The annual report is to include infornlation 

rcgarding claims against the estate, the disposition of estate 

property and the status and the estate's finances. RCW 11.28.250. 
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Clark's beneficiaries (her children) have linown for years Clark 

had no assets of any kind. Clarli received less than $1,000.00 per 

niontb 1x1 retirement and owned no stocks, bonds, CDs, or property 

Consequently, Boyd has had nothing to report. (CP 61 1).  

Judge Sypolt properly cons~dered the evidence and hcard 

oral argument. He cornmcnted that "There's no palpable allegation 

here, substantive allegatio~l or ineritorions allegation to this point 

that Ms. Boyd has becn cheating the heirs or causing them harm, 

causing the estate liarni." (2 RP 40-41). 

C. THE TRIAL COURT PROPERLY DENIED 
PANDREA'S MOTION FOR RECONSIDERATION. 

I he trial court correctly denied Pandrea's motion for 

reconsideration. Pandrea iilcd for reconsideration of the partial 

suliimary judgment and the directed verdict. (CP 167). She had 

numerous improper arguments 

She first submitted new records to try to establish that 

Clark became incapacitated after signing the power of attorney 

(CP 171 -175). Pandrea's exhibits 3,4,6,8, 9 and 10 were new 

documents she submitted in her motio~i for reconsideration. (CP 

354). As new records are not allowed on rcconsideration, the  con^? 

properly denied her motion. CR 59 (a)(4). 
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Pandrea's motion for reconsideratioil also argued for the 

first time the powcr of attorney had lapsed when Clark allegedly 

became incapacitated, tlle statute of limitations had run; and Boyd 

was an improper personal representative. (CP 169-84,355). As 

those issues were not part of Boyd's partial summary judgment 

motion (59-69; 3 5 9 ,  Pandrea's motion was improper. "CR 59 docs 

not permit a [party] to propose new theories of the case that could 

have been raised before entry of an adverse decision." Wilcox v. 

Lexinglon Eye Institure, 130 Wn.App. 234; 241 P.3d 729 (2005). 

Thus, the court properly denied "reconsideration" of new legal 

theories. 

Finally, Pandrea did not properly note her motion for 

reconsideration because she failed to file the required note for 

hearing. (1 RP 30). Without the note for hearing, the motion may 

not proceed. "The Note for I-IearingIIssue of Law.. . must be served 

and filed no later than twelvc days prior to the hearing (CII 6 and 

CR 40). ... Failure to comply with the provisions of this rule will 

result in the motion being stricken from the motion calendar and 

terms considered." LCR 50 (b)(10); see also CR 59 (b) and LCR 

59. Accordingly, Judge Sypolt properly denied the motion for 

reconsideration. 
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D. THE 'TRIAL, COURT PROPERLY IjENIED 
PANDREA'S MOTION TO AMEND HER ANSWER 
THREE WEEKS AFTER TRIAL. 

'Threc wceks after trial, Pandrea improperly moved to 

anend her amended answer to assert statute of liinitations and that 

Boyd was unauthorized to file suit as affirmative defenses. (CP 

402-03). The trial court properly denied her motion for six reasons. 

First. Pandrea failed to assert statute oClimitations or that 

Boyd was an improper party as affirmative defenses in her answer 

or amended answer (CP 3, 46) Her failure to timely assert these 

affirinative defenses constitutes a waiver o r  them. E~tutes of 

Palmer, 145 Wn.App. 249,258-59, 187 P.3d 758 (2008). 

Second. Pandrea waived both affirmative defenses because 

she acted inconsistently from them. She litigated this ~nattcr for 18 

months and t11e11 asserting weeks after trial. (CP 424). A party that 

asserts a defense that is inconsistent with her behavior waives that 

defense. King v. ,Snoho/?zi.rh County, 146 Wn.2d 420, 424, 47 P.3d 

563 (2002) (cilations omitted). Thus, Pandrea waived the 

affirmative defense that the statute of liillitations had lun and that 

Boyd was an improper party 

Third, the statute of limitations did not run because it tolled 

while Pandrea acted as Clark's fiduciary. Gillespie 1,. Seattle-First 
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Nulionul Bunk, 70 Wn.App. 150; 158, 855 P.2d 68 1 (1 993). Clark 

was in a fiduciary relationship with Pandrea until 2009 when Clark 

died. Boyd filed suit in 201 0. (CP 424). The statute oTli~nitations 

for breach of fiduciary duty is three years. ,Si'leinherg I). Sealtle- 

Firsl National Bunk, 66 Wn.App. 402, n.4 404-05,832 P.2d 124 

(1992). Tlius, Boyd timely filed the lawsuit. 

Fourth, Pandrea did not properly note her motion bccausc 

she failed to file the required note for hearing. (CP 424; 1 RP 30). 

Without the notc for hearing, the motion may not proceed. "The 

Note for HearingIIssac of Law.. . must he served and filed no later 

than twelve days prior to the hearing (Cli 6 and CR 40). ... Failure 

to comply with the provisions of this rule will result in the motion 

being stricltcn from the motion calendar and terms considered." 

LCR 50 (b)(10). 

Fifth, Pandrea also failed to establish she called the hearing 

in ready. (1 RP 30). E'ailurc to call the hearing in ready by noon 

two days before the hearing "will result in the motion being 

stricken from the motion calendar and tcrms considered." 1,CR 50 

(b)(10). As Pandrea did not call it in ready, the court properly 

denied her motion to amend. 
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Six, amending the answer afier the court grauted partial 

judgment and two weeks afier trial would have prejudiced Boyd. 

Courts should deny a motion to amend filed after the party has 

moved for suminary judgmer~t because of undue delay. Wallace v. 

Lenli.s County. 134 VJn.App. 1, 25, 137 P.3d 101 (2006); Doyle v. 

Planned Parenthood of Seattle-King Counly, Inc., 3 1 Wn.App. 

126, 130-31,639 P.2d 240 (1982) ("When a motion to amend is 

made after the adverse granting of summary judgment, the normal 

course of proceedings is disrupted and the trial court should 

consider whether the ~llotioii could have been timely made earlier 

in the litigation."). The court properly denied the motion to amend 

filed 18 rnonths after the suit was filed and two wecks after trial 

ended. 

Even if Pandrea properly and timely note the hearing, thc 

trial court properly denied her inotion that Boyd was not permitted 

to sue Pmdrea. Boyd had ~lo~lintervention powers. (CP 179-84). 

Thc persolla1 representative with ~~oninterve~ltion powers "may 

instit~~te suit to collect any debts due ihc estate or to recover any 

properly, real or personal. or for trespass of any kind or character." 

RCW 11.48.010. 
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I11 sum, Judge Sypolt acted properly in denying the motion 

E. THE COURT PROPERLY DENIED THE UNTIMELY 
MOTION TO CONTINUE. 

On April 16.201 2, Boyd noted the motion for attorney Sees 

to be heard on May 11,2012. (CI' 262: 1 RP 28-29). Pandrea 

timely liled an objection to the motion and did not requcst to 

continue the hearing. (CP 41 6). 

After Judge Sypolt granted the attorney fces to Boyd, 

Pandrea then asked "for a colltinuancc to allow time to retain legal 

counsel to further this action." (1 KP 37). 

A party may not wait until afier losing a ruling to thcn 

request continuance. See Nelson v ~Murlln~on, 52 Wn.2d 684, 689, 

329 P.2d 703 (1 958) (a party asking Tor a mistrial must timely 

request it and may not wait until after the verdict to request a 

mistrial.) 

Likewise. Pandrea gambled and lost. She iiled a reply to 

the motion for attorney Sees and argued against the attorney lee 

request. After Judge Sypolt ruled against her Pandrea asked for a 

continuance. (CP 416, 1 RP 35). Tllis court should not reward her 

with another bite at the apple. 
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Finally, l'andrea improperly relies on C:'oggle v Snow, 56 

Wn.App. 499,784 P.2d 554 (1990) in alleging the denial was 

improper. (Appellant brief, pp. 34-35) Coggle concerned when a 

party is entitled to continue a summary judgment hearing under CR 

56 (f). 

C'oggle held Cli 56 (f) requires Pandrca to prove three 

elements to justify a continuai~ce. "IHowever, the trial court inay 

deny a motion for a continuance when 1) the moving party does 

not offer a good reason for the delay in obtaining the evidence; 2) 

the moving party does not state what evidence would be 

established througll the additional discovery; or 3) the evidence 

sougl7i will not raise a genuine issue of fact." L'oggle, at 507. 

Pandrea did not offer a reason why she had not obtained 

new counsel, what arguments new counsel would make that she 

could not, and w-hether new counsel w~ould have changed the 

hearing's outcome. (1 RP 37). Accordingly, Judge Sypolt properly 

denied her motion to continue the hearing. (1 IZP 39). 
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F. THE TRIAL COURT I'ROPER1,Y AWARDED 
ATTORNEY FEES AND PREJUDGMENT 
INTEREST. 

The trial court properly awarded attorney Sees to Boyd. 

Courts may award attorney fees when the defendant breached her 

fiduciary duties, as Pandrea did. (CP 163) 

Attorney fees may. however, he authorized by a 
recognized ground oscquity. . . . Breach ofpartnership 
fiduciary duty is such an ccluitable ground. 

Generally, even when breach of fiduciary duty is 
established, the court has discretion to award attorney fees. 
. . . Especially when the plaintiff is suing to recover for 
himself alone, fiduciary breach does not mandate an award 
of attorney fees. . . . 

I-lowever, the innocent partner is entitled to his fees if 
the co~iduct constituti~ig the brcacli violatcs the partnerrbip 
agreement, or is "tantainou~~t to co~lstructive fraud." . . . "A 
partner should share the expense of a lawsuit when he 
breaches his fiduciary duty to the other partners." . . . 

Green v McAlli.\fer, 103 Wn.App. 452,468-69, 14 P.3d 795 (2000) 

(cilulions omitfed); see also Sirnpson v. Thorslund, 151 Wn.App. 276; 288, 

21 1 P.3d 469 (2009) ("Tliorsluncl's conduct was so egregious and 

persistent in violating his fiduciary duties, the equities justify the court's 

award."). 

As an attorney in fact. Pandrea held a posito~i of honor and trust. 

I'andrea's brcach of fid~lciary duties justify her paying Cohn's attorney 
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(2004) (personal representativelbeneficiary o f a  will ordered to pay other 

beneficiaries' attorney fees personally "because the litigation was 

necessitated by his multiple breaches of fiduciary duty" to those 

beneficiaries). 

Clark was an innocent victim of Pandrea. In direct 

violation oSthc power of attorney. Pandrea improperly took the 

$100,000.00 gift from Clark. (163). Thus. the court properly 

awarded attorney fees 

Moreover, attoriley fees are proper wlien the litigation is 

due to a fiduciary's inexcusable breach of fiduciary duty aiid when 

the litigation benefitted the estate. Allard v. I'acijic Nul. Bank, 99 

We also hold that since defendant breached its liduciary 
duty plaintiffs should be granted their request to recover all 
attorncy fees expended at both tlie trial and on appeal on 
behalf oSthe plaintiffs and all minor beneficiaries and 
~~nlinown beneficiaries. . . . Whcre litigation is necessitated 
by the inexcusable conduct of the trustee, however, the 
trustee individually must pay those expenses. 

Id. at 407-08. 

Likewise, Pandrea's conduct was inexc~isable. She signed 

the power of attorney three short illonths before she took the 

$100.000.00 gift. Since she refused lo return the gift, sell the 

property or admit her error in this lawsuit, Clark was forced to 
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litigate this matter. (CP 269-71). This litigation benefited Clark's 

estate as Clark prevailed. (CP 900). Thus. Pandrea is entitled to 

her attorney rees. 

In addition, Clark was entitled to attorney fees due to 

Pandrea's egregious bad faith and wantonness. 

Washington has recognized a number of equitable 
exceptioils to the no-attorney-fee rule. A court may grant 
attorney fees to the prevailing party if the 1osi11g party's 
coilduct constit~~tes bad laith or wantonness. 

Pud v. Kottsick. 86 Wn.2d 388,390, 545 P.2d 1 (1 976) 

A party is entitled to attorney rees and costs when coilduct 

ui~necessarily prolollgcd or produced litigation. Gander v Yeager, 167 

Wn.App. 638 282 P.3d 1100 (2012); Slate ex ?el Murcl v C'liy o f  

Bremerlon, 8 Wn.2d 93. 11 1 P.2d 612 (1941). When adversarial conduct 

has become unreasoirablc or demonstrates a disregard for the legal 

process, a court should award attorney fees to entoree order and provide 

justice. Murci. at 93. 

"Bad faith" in the insurance context is "conduct [that] was 

unreasonable, frivolous or unfounded." Am Stuie,i Ini v Symer of 

Szh)erilcrle, 150 Wn.2d 462, 469-70 (2003). In the insurance 

context. refusing to liegotiate constitutes bad faith. "The flat 

refusal to negotiate, under circumstances of substantial exposure to 
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liability, a demonstrated receptive cli~natc for settlement, and 

limited insurance coverage may show lack of good faith." Cv1t.r v. 

Grunge Ins As.s 'n, 3 Wn.App. 167, 179, 473 P.2d 193 (1970). 

Here. Pandrea acted in bad faith. She initially adlnittcd she 

took a gift. (CP 2-3). But thcn took the inconsistent position that 

she did not breach a fiduciary duty. (CP 2-3). Her refusal to admit 

she was wrong and to draw out thc lawsuit justifies attorney fees 

Boyd is also cntitled to attorney fees and costs under RCW 

1 1.96A.150, which provides as follows: 

( I )  Either the superior court or any court on an appeal may, in its 
discretion, order costs, including reasonable attorneys' fees, to be 
awarded to any party: (a) From any party to the proceedings; (b) 
from the assets of the estate or trust involved in the proceedings; or 
(c) from any nonprobate asset that is the subject of the 
proceedings. The court may order the costs, including reasonable 
attorneys' fees, to be paid in such amount and in such manner as 
the court determines to be equitable. In exercising its discretion 
under this section, the court may consider any and all factors that it 
deems to be relevant and appropriate, which Factors may but need 
not include whether the litigation benefits the estate or trust 
involved. 

Cndcr RCW 1 I .96A.150, a court may require any party to pay 

attorney fees "as the court detcrnlines to be equitablc." 

The court should ignore Pandrea's new argument that Boyd was 

not entitled to attorney fees for legal prior to the lawsuit. Pandrea fails to 

cite to any authority why Boyd was not entitled to attorney lees prior to 
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Clark's death. (Appellant brief, p. 36). Of course, before one should file 

suit, one should first determine if one has a case. That is what the now 

disputed fees represent. (CP 345). 

As Pandrea Sailed to make that argument to the trial court, this 

court should disregard it. RAP 2.5 (a). 

In sum, Boyd was entitled to attorney fees 

6. BOYD IS ENTITLED TO ATTOIiNEY FEES ON 
APPEAL. 

Boyd requests attorney fees on appeal. Boyd is entitled to 

attorney fccs because Pandrea brcachcd her fiduciary duties by 

taking a girt in violation of the power of attorney. (163). Green, at 

468-69. 

Boyd is entitled to attorney Sees because Pandrea has acted 

in bad faith and prolonged this litigation. (CP 269-71). ~Mnrci, at 

93. 

Finally, Boyd is entitled to attol-ney fees Under RCW 

11.96A.150 because equity demands it. A court may require any 

party to pay attorney fees "as the court determines to be equitable." 

As establislied, Pandrea prolonged this matter, in bad Saith refused 

to negotiate, and breached her Sudiciary duty. (CP 269-71). 

Thus, Boyd requests attorney fees and costs on appeal. 
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H. PANDREA IS NOT ENTITLED TO ATTORNEY FEES. 

Pandrea breached her fiduciary duties to her ow11 mother 

hut claiins she is entitled to attorney fees because ''This litigation is 

intended to benefit the Estate of Edith Clark pursuant to [RCW] 

11.96A. 150." (Appe!iant brief. p. 44). As usual, Pandrea fails to 

specify how the litigation she caused benefits Clark's estate. 

Pandrea cites no authority that awards attorney fees to a 

party who breached her fiduciary duty that caused the litigation. 

RCW I 1.96A.150 awards in equity. Equity does not justify 

attorney fees to thc party that caused the damage. 

Finally, l'andrea claims attorney fees under RCW 

11.76.070 but fails to even quote the statute. She also fails to 

provide an analysis to support the request. Nor does she cite to any 

part of the record to justify attorney fees. Thus, her claim fails for 

a lack of proof. 

IV. CONCLlJSION 

Boyd requests this court affirm Judge Sypoit's rulings and award 

attorney fees to her on appeal and deny Pandrea's request for attorney 
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