
No. 309959-III 

IN THE COURT OF APPEALS, DIVISION III 

OF THE STATE OF WASHINGTON 

In Re: the Estate of: 

THEODORE ROOSEVELT ALSUP 

NICOLA J. WARREN, 

Appellant, 

v. 

MICHAEL J. BRESSON, Respondent. 

JAN 07 2013 
COURT OF APPEALS 

DJ'!ISlONm 
STATE OF WASWNGTON 
By-

APPEAL FROM THE SUPERIOR COURT OF SPOKANE COUNTY 

THE HONORABLE JEROME 1. LEVEQUE, PRESIDING 

BRIEF OF APPELLANT 

1022 South Pioneer Way 
Moses Lake, W A. 98837 
(509) 765-9265 

P. O. Box 7125 
Tacoma, WA 98417-0125 
(253) 752-7850 

Patrick Acres 
WSBA 3197 

Christopher M. Constantine 
WSBA 11650 

Attorneys for Appellant 



No. 309959-III 

IN THE COURT OF APPEALS, DIVISION III 

OF THE STATE OF WASHINGTON 

In Re: the Estate of: 

THEODORE ROOSEVELT ALSUP 

NICOLA J. WARREN, 

Appellant, 

v. 

MICHAEL J. BRESSON, Respondent. 

JAN 07 2013 
COURT OF APPEALS 

DJ'!ISlONm 
STATE OF WASWNGTON 
By-

APPEAL FROM THE SUPERIOR COURT OF SPOKANE COUNTY 

THE HONORABLE JEROME 1. LEVEQUE, PRESIDING 

BRIEF OF APPELLANT 

1022 South Pioneer Way 
Moses Lake, W A. 98837 
(509) 765-9265 

P. O. Box 7125 
Tacoma, WA 98417-0125 
(253) 752-7850 

Patrick Acres 
WSBA 3197 

Christopher M. Constantine 
WSBA 11650 

Attorneys for Appellant 



,"' 

I. TABLE OF CONTENTS 

II. 
III. 
IV. 
V. 

A. 
B. 

VI. 
A. 
B. 

TABLE OF AUTHORITIES .......................................................... ii 
ASSIGNMENTS OF ERROR ......................................................... 1 
ISSUES PERTAINING TO ASSIGNMENTS OF ERROR ........... 2 
STATEMENT OF THE CASE ....................................................... 9 
FACTS ............................................................................................. 9 
PROCEDURE ...................................................... , ......................... 13 
ARGUMENT ................................................................................. 14 
Standards of review ....................................................................... 14 
Respondent lacks standing to challenge the marriage of Theodore 
Alsup to appellant. ......................................................................... 15 

C. The trial court lacked jurisdiction to hear respondent's motion to 
declare invalid appellant's marriage to Theodore Alsup ............... 23 

D. Respondent's motion to invalidate appellant's marriage to 

E. 

F. 

Theodore Alsup fails to state a claim upon which relief can be 
granted ........................................................................................... 23 
The trial court erred in finding appellant's marriage to Theodore 
Alsup void ...................................................................................... 24 
Respondent's failure to issue notice required by RCW 4.24.020 
deprived the trial court of jurisdiction to hear respondent's motion 
to challenge the will. ...................................................................... 28 

G. The trial court erred in finding that Theodore Alsup was not 
granted or given any rights or privileged under the 1997 
Guardianship Order entered by the Grant County Superior Court, 
including the right to marry or make a Will. ................................ .30 

H. The trial court erred in denying appellant's motions for summary 

I. 

J. 

VII. 
VIII 
IX. 

judgment. ....................................................................................... 31 
The trial court erred in denying appellant's motion for 
reconsideration ............................................................................... 32 
Appellant requests an award of costs and reasonable attorney fees 
on appeal ........................................................................................ 33 
CONCLUSION .............................................................................. 35 
APPENDICES ............................................................. , ................. 36 
CERTIFICATE OF MAILING ..................................................... 37 

1 



II. TABLE OF AUTHORITIES 

Cases 

Brouillet v. Cowles Publishing Co., 114 Wn. 2d 788,791 P. 2d 526 (1990) 
.............................. .......................... ....................................................... 14 

Conrad ex reI. Conrad v. Alderwood Manor, 
119 Wn. App. 275, 78 P. 3d 177 (2003) ................................................ 14 

Estate of Lint, 
135 Wn. 2d 518,957 P. 2d 75 (1998) ............................ .. .. .. . .4, 21, 22, 24 

Estate of Black, 
153 Wn. 2d 152, 102 P. 3d 796 (2004) ............ .. .. ... ......................... ..... .33 

Estate of Deoneseus, 
128 Wn. 2d 317,906 P. 2d 922 (1995) ....................................... ........... 32 

Estate of Gardener, 
103 Wn. App. 557, 13 P. 3d 655 (2000) ............................................... .14 

Estate ofWatlack, 
88 Wn. App. 603, 945 P. 2d 1154 (1997) .. . ............................... 33 

Gildon v. Simon Property Group, Inc., 
158 Wn. 2d 483, 145 P. 3d 1196 (2006) ................................................ 15 

Gross v. City of Lynnwood, 
90 Wn. 2d 395,583 P. 2d 1197 (1978) ................................................. .15 

Hegwine v. Longview Fibre Co., Inc., 
132 Wn. App. 546, 132 P. 3d 789 (2006) ................ 25,26,27,29,30 

High Tide Seafoods v. State, 
103 Wn. 2d 695, 725 P. 2d 411 (1986) .... . .......... 16, 23, 25, 26, 27, 28 

In re Hollingworth's Estate, 
145 Wash. 509, 261 P. 403 (1927) ............................ 3, 19,20,21,25,26 

In re Estate of Kordon, 
157 Wn. 2d 206, 137 P. 3d 16 (2006) .. .... .................. .. ................... ....... 29 

In Re: Romano's Estate, 
40 Wn. 2d 796,246 P. 2d 501 (1952) .................. 3, 19,20,21,25,26 

In Re Vaughn's Estate, 137 Wash. 512,242 P. 1094 (1926) .. ............... 35 
Macias v. Saberhagen Holdings, Inc., 

-- Wn.2d--, 282 P.3d 1069 (2012) ..................................... .14, 15 
Marriage of Gannon, 

104 Wn. 2d 212, 702 P. 2d 465 (1985) ............................ .. .... ......... . 20, 21 
Mitchell v. Doe, 

41 Wn. App. 846, 706 P. 2d 1100 (1985) .............. ......... .... .... .. .... .. ...... .16 
Moulden & Sons, Inc. v. Osaka Landscaping and Nursery, Inc., 

21 Wn. App. 194,584 P. 2d 968 (1978) ................... ........................ .. ... 24 
Our Lady of Lourdes Hospital v. Franklin County, 

120 Wn. 2d 439,842 P. 2d 956 (1993) .. .. ...... .... ........................ ........ .... 22 

11 



Postema v. Snohomish County, 
83 Wn. App. 574,922 P. 2d 176 (1996) ............ .16, 23, 25, 26, 27, 28 

Roberson v. Perez, 
119 Wn. App. 928, 83 P. 3d 1026 (2004) .............................................. 15 

Sloan v. Horizon Credit Union, 
167 Wn. App. 514,274 P. 3d 386 (2012) ................ 25, 26, 27, 29, 30 

Statutes 
RCW 11.04.015 ................................................................... 8 
RCW 11.12.095 ......................................................................... ...... 8, 31, 32 
RCW 11.12.095 (3) ...................................................................................... 8 
RCW 11.24.010 ..................................................................................... 7, 29 
RCW 11..24.020 ......................................................................... 7, 29, 32, 34 
RCW 11.24.050 ......................................................................................... 34 
RCW 11.88.005 ..................................................................................... 8, 30 
RCW 11.96A;020 .................................................... .............................. 4, 22 
RCW 11.96A.I00 ............................................................................ 7, 29, 34 
RCW 11.96A.150 ................................................................................ 33, 34 
RCW 26.04.130 ................................................................................. passim 
RCW 26.09.040 ................................................................................. passim 
RCW 26.09.040 (1) .............................................................................. 18, 23 
RCW 26.09.040 (I) (a), (4) (i) ................................................................... 20 
RCW 26.09.040 (1) (a), (b) ............................................................ .3, 18,22 
RCW 26.09.040 (1), (2), (4) ................................................................. .3, 17 
RCW 26.09.040 (4) .................................................................................... 18 

Rilles 
CR 56 ......................................................................................................... 32 
CR 56 (c) ............................ ........................................................................ 15 
RAP 2.5 (a) (1) .............................................................................. 16, 23, 28 
RAP 2.5 (a) (2) .......................................................................................... 23 

Other Authority: 

21 Washington Practice, Family & Community Property Law, § 48.33 23 

111 



III. ASSIGNMENTS OF ERROR 

1. The trial court erred in granting respondent's motion to invalidate 

appellant's marriage to Theodore R. Alsup. 

2. The trial court erred in granting respondent's motion to invalidate 

the Will of Theodore R. Alsup. 

3. The trial court erred in Finding 2. 

4. The trial court erred in Finding 4. 

5. The trial court erred in Finding 5. 

6. The trial court erred in Finding 9. 

7. The trial court erred in Finding 10. 

8. The trial court erred in Finding 11. 

9. The trial court erred in Finding 12. 

10. The trial court erred in denying appellant's motion for summary 

judgment. 

11. The trial court erred in denying appellant's motion for 

reconsideration. 
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IV. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1. Does respondent lack standing to challenge the validity of 

appellant's marriage to Theodore R. Alsup after his death? 

(pertains to Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

2. May appellant challenge for the first time on appeal respondent's 

lack of standing to challenge appellant's marriage to Theodore R. 

Alsup after his death? (Pertains to Assignments of Error Nos. 

1,6, 7, 8, 9, 11). 

3. Did respondent's lack of standing to challenge appellant's 

marriage to Theodore R. Alsup after his death deprive the trial 

court of jurisdiction to hear respondent's motion to invalidate the 

marriage? (pertains to Assignments of Error Nos. 1,6, 7, 8,9, 11). 

4. Do Washington courts do permit a post-death collateral attack on a 

deceased spouse's marriage, absent proof oflack of solemnities or 

fraud of the grossest kind? (Pertains to Assignments of Error Nos. 

1,6,7,8,9,11). 

5. Does RCW 26.04.130 confer standing to challenge the validity ofa 

marriage of a person incapable of consenting thereto only upon the 

party suffering from the disability? (pertains to Assignments of 

ErrorNos. 1, 6,7,8,9,11). 
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6. Do RCW 26.09.040 (1), (2), (4) permit a petition to invalidate a 

marriage to be brought only while both parties to the marriage are 

living? (Pertains to Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

7. Do RCW 26.09.040 (1) (a), (b) narrowly circumscribe the classes 

of persons who may bring a petition to invalidate a marriage? 

(Pertains to Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

8. Under RCW 26.09.040 (1) (a), (b), is a personal representative 

such as respondent within the class of persons authorized to bring a 

petition to invalidate a marriage? (Pertains to Assignments of Error 

Nos. 1,6, 7, 8, 9, 11). 

9. Does respondent lack standing under RCW 26.09.040 to bring 

a petition to invalidate Theodore Alsup's marriage to appellant, 

either before or after his death? (Pertains to Assignments of Error 

Nos. 1,6, 7, 8, 9, 11). 

10. Does the trial court's order invalidating appellant's marriage to 

Theodore R. Alsup after his death conflict with In re 

Hollingworth's Estate, 145 Wash. 509,261 P. 403 (1927)? 

(pertains to Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

11. Does the trial court's order invalidating appellant's marriage to 

Theodore R. Alsup after his death conflict with In Re: Romano's 
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Estate, 40 Wn. 2d 796, 246 P. 2d 501 (1952)? (Pertains to 

Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

12. Are the facts of this case distinguishable from the facts in Estate of 

Lint, 135 Wn. 2d 518, 957 P. 2d 75 (1998)? (Pertains to 

Assignments of Error Nos. 1,6,7,8,9,11). 

13. Does RCW 11.96A.020 confer standing upon respondent to bring 

a petition to invalidate Theodore Alsup's marriage to appellant? 

(Pertains to Assignments of Error Nos. 1,6, 7, 8,9, 11). 

14. May appellant argue for the first time on appeal that respondent's 

motion to invalidate appellant's marriage to Theodore R. Alsup 

after his death fails to establish facts upon which relief can be 

granted? (Pertains to Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

15. Did any claim to avoid the marriage of appellant to Theodore 

Alsup abate upon his death? (Pertains to Assignments of Error 

Nos. 1,6, 7, 8, 9, 11). 

16. Is Finding 9 a conclusion of law? (Pertains to Assignments of 

Error Nos. 1,6, 7, 8, 9, 11). 

17. Did the trial court err in Finding 9 by finding that since Theodore 

Alsup lacked the capacity to enter into a contract, and because 

marriage is a contract, his marriage to appellant was therefore 

void? (Pertains to Assignments of Error Nos. 1,6, 7, 8, 9, 11). 
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18. Under RCW 26.04.130, when either party to a marriage is 

incapable of consenting thereto, for want of sufficient 

understanding, is such marriage voidable, but only at the suit of the 

party laboring under the disability? (Pertains to Assignments of 

ErrorNos. 1,6,7,8,9,11). 

19. If Theodore R. Alsup was incapable of consenting to his marriage 

to appellant, was that marriage voidable only by him during his 

lifetime? (Pertains to Assignments of Error Nos. 1,6, 7, 8, 9,11). 

20. If respondent lacked standing to challenge post-death Theodore 

Alsup's marriage to appellant, did the trial court lack jurisdiction 

to hear respondent's motion, let alone enter Finding 9? (Pertains to 

Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

21. Is Finding lOa conclusion of law? Pertains to Assignments of 

Error Nos. 1,6, 7, 8, 9, 11). 

22. Is Finding 10 in conflict with RCW 26.04.130 or RCW 26.09.040? 

(Pertains to Assignments of Error Nos. 1,6, 7, 8,9, 11). 

23. If respondent lacked standing to challenge post-death Theodore 

Alsup's marriage to appellant, did the trial court lack jurisdiction 

to hear respondent's motion, let alone enter Finding 10? (Pertains 

to Assignments of Error Nos. 1,6, 7, 8, 9, 11). 
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24. Is Finding 11 a conclusion of law? (Pertains to Assignments of 

Error Nos. 1,6, 7, 8,9, 11). 

25. Is Finding 11 in conflict with RCW 26.04.130? (Pertains to 

Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

26. Ifrespondent lacked standing to challenge post-death Theodore 

Alsup's marriage to appellant, did the trial court lack jurisdiction 

to hear respondent's motion, let alone enter Finding II? (Pertains 

to Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

27. Is Finding 12 a conclusion oflaw? (Pertains to Assignments of 

Error Nos. 1,6, 7, 8, 9, 11). 

28. Is RCW 26.09.040 relevant to respondent's motion to invalidate 

the marriage of appellant to Theodore R. Alsup? (pertains to 

Assignments of Error Nos. 1,6,7,8,9,11). 

29. Is the trial court's order declaring the marriage of appellant to 

Theodore R. Alsup in conflict with RCW 26.04.130? Pertains to 

Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

30. Is the trial court's order declaring the marriage of appellant to 

Theodore R. Alsup in conflict with RCW 26.09.040? (Pertains to 

Assignments of Error Nos. 1,6, 7, 8, 9, 11). 

31. Did the trial court lack jurisdiction to enter the order invalidating 

appellant's marriage to Theodore R. Alsup, as respondent lacked 
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standing to assert the invalidity of that marriage? (Pertains to 

Assignments of Error Nos. 1,6,7,8,9,11). 

32. Is Finding 4 a conclusion of law? (Pertains to Assignments of 

Error Nos. 2, 3,4,5, 11). 

33. Did respondent's failure to serve his motion to invalidate the Will 

of Theodore R. Alsup together with a summons as required by 

RCW 11.96A.100 within the 4-month period in RCW 11.24.010 

deprive the trial court of jurisdiction to enter Finding 4 or to 

invalidate the Will? (Pertains to Assignments of Error Nos. 2, 3,4, 

5, 11). 

34. Is Finding 5 a conclusion of law? (Pertains to Assignments of 

Error Nos. 2, 3, 4, 5, 11). 

35. Did respondent's failure to serve his motion to invalidate the Will 

of Theodore R. Alsup together with a summons as required by 

RCW 11.96A.I00 within the 4-month period in RCW 11.24.010 

deprive the trial court of jurisdiction to enter Finding 5 or to 

invalidate the Will? (Pertains to Assignments of Error Nos. 2, 3, 4, 

5, 11). 

36. Is Finding 2 a conclusion of law? (Pertains to Assignments of 

Error Nos. 2,3, 11). 
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37. Is Finding 2 contrary to contrary to the legislative intent expressed 

in RCW 11.88.005? (Pertains to Assignments of Error Nos. 2, 3, 

11). 

38. Is appellant an omitted spouse under the Will of Theodore R. 

Alsup pursuant to RCW 11.12.095? (Pertains to Assignments of 

Error Nos. 1-11). 

39. Under RCW 11.12.095 (3), is appellant entitled to a distribution 

from the Estate of Theodore R. Alsup equal to the amount that she 

would have received under RCW 11.04.015 had Mr. Alsup died 

intestate? (Pertains to Assignments of Error Nos. 1-11). 

40. Did the trial court abuse its discretion in denying appellants' 

motion for reconsideration? (Pertains to Assignments of Error Nos. 

1-11 ). 

8 



v. STATEMENT OF THE CASE 

A. FACTS 

The deceased, Theodore Roosevelt Alsup, a resident of Spokane 

County, died testate on May 12,2011, leaving property subject to probate. 

CP 2. Mr. Alsup left an estate consisting of money and other personal 

property valued at approximately $76,400. CP 52. Mr. Alsup left a 

surviving spouse, appellant Nicola J. Warren. CP 2. Mr. Alsup and Mrs. 

Warren were married in Couer d'Alene on September 13,2002. CP 1,22, 

113. 

Mr. Alsup executed his Last Will and Testament on January 1, 

2001. CP 1,23-28. Mr. Alsup's Will neither named nor provided for a 

present or future spouse. Ibid 

Appellant, Nicola J. Warren, is a long-time resident of Grant 

County. CP 20. Mrs. Warren met Theodore Alsup in January, 1980. CP 

21. Mrs. Warren and Mr. Alsup began a relationship that endured as a 16-

year dating relationship. CP 21. In the early 1980s, Mr. Alsup lived with 

Ms. Warren at her residence in Moses Lake for approximately one year. 

CP 21. Mr. Alsup moved from Mrs. Warren's residence when he gained 

custody of his son. CP 21. Mr. Alsup and Mrs. Warren thereafter 

maintained a social and sexual relationship that lasted for 16 years. CP 

21. 
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During their relationship, Mr. Alsup taught math and social studies 

at the Columbia Basin Job Corps. CP 21. Mr. Alsup taught there until he 

suffered a flashback from his experience in Vietnam. CP 21. Mr. Alsup 

suffered from Post Traumatic Stress Syndrome (PTSD). CP 21. Mr. Alsup 

also suffered effects of exposure to Agent Orange. CP 21. Mr. Alsup 

became disabled in 1995. CP 21. 

Despite his disability, Mr. Alsup maintained his own residence, 

raised his son, and even cared for a young male relative. CP 21. Mr. 

Alsup and Mrs. Warren continued the relationship. CP 21. During that 

time, Mr. Alsup was fully aware of his fmancial affairs and his 

relationships, and he would not allow anyone to take advantage of him. CP 

21 

From 1996 to 1997, Mr. Alsup suffered a series of illnesses, 

including a stroke, diabetes, and hypertension. CP 21. After his stroke, 

Mr. Alsup was hospitalized at the Veterans Administration (V A) Hospital 

in Walla Walla. CP 21. Mrs. Warren visited Mr. Alsup at that hospital. 

CP 21. After a short stay at the VA Hospital in Walla Walla, Mr. Alsup 

was transferred to the V A Hospital in Seattle. CP 21. After his release 

from that facility, Mr. Alsup was placed in a nursing home in the Puget 

Sound area. CP 21. Mr. Alsup left the nursing home without permission 

and returned to his residence at 129 Schilling in Moses Lake. CP 21. 
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Mr. Alsup resided at his Moses Lake residence for two years. CP 

21. A nephew also resided there with Mr. Alsup. CP 21. Mr. Alsup's 

nephew managed Mr. Alsup's finances, and there were allegations of 

misappropriation of funds. CP 21. Mr. Alsup and Mrs. Warren continued 

to maintain their relationship during that time. CP 21. Mr. Alsup became 

unable to live independently, so he moved into an adult family home. CP 

21. 

In 1997, guardianship proceedings were commenced on behalf of 

Mr. Alsup in Grant County Superior Court Cause No. 97-4-00099-1. CP 

102-03. The notice of hearing in that case advised Mr. Alsup, inter alia, 

that he could lose his right to marry at the hearing. CP 102. The order 

appointing guardian in that case made no mention of any limitation on Mr. 

Alsup's right to marry, nor did it state any other limitation on Mr. Alsup. 

CP 97-100. 

On February 16,2001, in Grant County Superior Court Cause No. 

97-4-00099-1, the court entered an Order Terminating Guardian, 

Modifying Guardianship and Appointing Successor Limited Guardian. 

CP 167-176. In paragraph 3 thereof, the trial court ruled that the 

guardianship over Mr. Alsup was changed to a limited guardianship. CP 

169. In paragraph 4 thereof, the court placed specific limitations upon Mr. 

Alsup, including the lack of authority to enter into any contract. CP 170. 
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On March 30, 2001, the trial court issued letters of guardianship to 

Catherine McKinzy as the limited guardian of the person and estate of Mr. 

Alsup. CP 132. 

On March 14,2003, an order was entered in the Grant County 

cause appointing Eagle Guardianship & Professional Services as limited 

guardian for Mr. Alsup. CP 133. Letters testamentary were issued to 

Eagle Guardianship on March 18,2003. Ibid. 

Mr. Alsup proposed marriage to Mrs. Warren, and she accepted. 

CP 21. They were married in Couer d' Alene, Idaho on September 13, 

2002. CP 1,22, 113. For the next year, due to her work schedule, Mr. 

Alsup stayed at the adult family home during the week, and he spent the 

weekends with Mrs. Warren. CP 22. Mr. Alsup was then transferred to 

Eagle Guardianship in Spokane. CP 22. Thereafter, Mrs. Warren's 

relationship with Mr. Alsup began to deteriorate, as she did not have the 

money to drive to Spokane and rent a motel room for visits to Mr. Alsup. 

CP 22. Mr. Alsup continued to tell Mrs. Warren that he loved her and 

wanted to continue a physical relationship. CP 22. Mrs. Warren 

continued to maintain contact with Mr. Alsup through telephone 

conversations. CP 22. In 2009, Mr. Alsup sent Mrs. Warren $1,500 

though Eagle Guardianship to help her repair her automobile. CP 22. 

12 



B. PROCEDURE 

On June 27,2011, appellant filed a petitioner for orders directing 

letter of administration, waiving bond, adjudicating the Estate to be 

solvent and directing administration without court intervention. CP 1-5. 

On July 11 , 2011 the court entered an order appointing respondent as 

personal representative and directing that letter of administration be issued 

by the clerk. CP 33-34. On August 8, 2011 , letters of administration were 

issued to respondent. CP 35. 

On October 14,2011, respondent filed a notice of appointment of 

representative and pendency of probate. CP 44-45. On November 10, 

2011, respondent filed an inventory and appraisement. CP 51-52 

On January 11,2012, respondent filed a Motion for Hearing on 

Declaratory Judgment Regarding the Validity of Marriage and Will of an 

Incapacitated Person. CP 177-79. 

On February 21,2012, appellant filed a Petition to Establish 

Surviving Spouse as Pretennitted Heir. CP 75-77. Also on that date, 

appellant also filed a Petition to Detennine Specific Gifts or Devisees 

Provided in Will; Determination of Proceeds of Estate after Award to 

Surviving Spouse. 72-74. On March 12,2012, appellant filed a motion for 

summary judgment. CP 114-16. 
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The matter was heard by the trial court on March 30, 2012. CP 

143. On April 30, 2012, appellant filed a motion for reconsideration. CP 

129. On June 22, 2012 the trial court entered its order wherein it declared 

the marriage of Mr. Alsup and appellant void and declared the Will of Mr. 

Alsup void. CP 155-158. On July 6, 2012, appellant filed a notice of 

appeal from the trial court's order. CP 159-64. 

VI. ARGUMENT 

A. Standards of review. 

Respondent brought a motion for declaratory judgment regarding 

the validity of appellant's marriage to Theodore Alsup and the validity of 

Mr. Alsup's Will. CP 177-79. The trial court heard respondent's motion 

on the affidavits presented and entered findings of fact and conclusions of 

law. CP 155-58; App. 1. Therefore, the appropriate standard of review of 

the trial court's order is de novo, and the record is not viewed in a light 

favorable to either party. Brouillet v. Cowles Publishing Co., 114 Wn. 2d 

788, 793·94, 791 P. 2d 526 (1990); Estate a/Gardener, 103 Wn. App. 

557,560-61, 13 P. 3d 655 (2000). 

The appropriate standard of review of the trial court's order 

denying appellant's motion for summary judgment is de novo. Macias v. 

Saberhagen Holdings, Inc., -- Wn.2d--, 282 P.3d 1069, 1073 (2012). 

Summary judgment is appropriate if there is no genuine issue as to any 
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material fact and the moving party is entitled to judgment as a matter of 

law. CR 56 (c); Macias, 282 P.3d 1073. 

The trial court's denial of appellant's motion for reconsideration is 

reviewed for abuse of discretion. Conrad ex rei. Conrad v. Alderwood 

Manor, 119 Wn. App. 275, 290, 78 P. 3d 177 (2003). A court abuses its 

discretion when its decision is manifestly unreasonable, or exercised on 

untenable grounds or for untenable reasons. Gildon v. Simon Property 

Group, Inc., 158 Wn. 2d 483, 494, 145 P. 3d 1196 (2006). An abuse of 

discretion is found if the trial court relies on unsupported facts, takes a 

view that no reasonable person would take, applies the wrong legal 

standard, or bases its ruling on an erroneous view of the law. Ibid 

B. Respondent lacks standing to challenge the marriage of 
Theodore Alsup to appellant. 

Appellant may raise respondent's lack of standing for the first time 

on appeal. Roberson v. Perez, 119 Wn. App. 928, 933, 83 P. 3d 1026 

(2004) ("'Facts establishing standing are as essential to a successful 

claim for relief as is the jurisdiction of a court to grant it. Thus, we hold 

that the insufficiency of a factual basis to support standing may also be 

raised for the first time on appeal in accordance with Mitchell v. Doe, 41 

Wn. App. 846, 848, 706 P. 2d 1100 (1985)"); Gross v. City of Lynnwood, 

90 Wn. 2d 395, 400, 583 P. 2d 1197 (1978). 
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Respondent's lack of standing also deprived the trial court of 

jurisdiction to hear his claim to invalidate appellants' marriage to 

Theodore Alsup. High Tide Seafoods v. State, 103 Wn. 2d 695, 702, 725 

P. 2d 411 (1986) ("If a plaintiff lacks standing to bring a suit, courts lack 

jurisdiction to consider it. "); Postema v. Snohomish County, 83 Wn. App. 

574, 579, 922 P. 2d 176 (1996). Therefore, respondent's lack of standing 

may also be raised for the first time on appeal pursuant to RAP 2.5 (a) (1). 

Respondent lacks standing to assert the invalidity of appellants' 

marriage to Theodore Alsup because Washington courts do not permit a 

post-death collateral attack on a deceased spouse's marriage. RCW 

26.04.130 provides as follows: 

When either party to a marriage shall be 
incapable of consenting thereto, for want of 
legal age or a sufficient understanding, or 
when the consent of either party shall be 
obtained by force or fraud, such marriage is 
voidable, but only at the suit of the party 
laboring under the disability, or upon whom 
the force or fraud is imposed. 

RCW 26.04.130 confers standing to challenge the validity of a 

marriage of a person incapable of consenting thereto only upon the party 

suffering from the disability. Respondent is not that party. Under RCW 

26.04.130, respondent therefore has no standing to challenge the validity 

of appellant's marriage to Theodore Alsup after his death. 
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RCW 26.09.040 (1), (2), (4) provide, in pertinent part, as follows: 

(1) While both parties to an alleged marriage 
or domestic partnership are living, and at 
least one party is resident in this state or a 
member of the armed service and stationed 
in the state, a petition to have the marriage 
or domestic partnership declared invalid 
may be sought by: 
(a) Either or both parties, or the guardian of 
an incompetent spouse or incompetent 
domestic partner, for any cause specified in 
subsection (4) of this section; or 
(b) Either or both parties, the legal spouse or 
domestic partner, or a child of either party 
when it is alleged that either or both parties 
is married to or in a domestic partnership 
with another person. 
(2) If the validity of a marriage or domestic 
partnership is denied or questioned at any 
time, either or both parties to the marriage or 
either or both parties to the domestic 
partnership may petition the court for a 
judicial determination of the validity of such 
marriage or domestic partnership 
(4) After hearing the evidence concerning 
the validity of a marriage or domestic 
partnership, if both parties to the alleged 
marriage or domestic partnership are still 
living, the court: 
(a) If it finds the marriage or domestic 
partnership to be valid, shall enter a decree 
of validity; 
(b) If it finds that: 
(i) The marriage or domestic partnership 
should not have been contracted because of 
age of one or both of the parties, lack of 
required parental or court approval, a prior 
undissolved marriage of one or both of the 
parties, a prior domestic partnership of one 
or both parties that has not been terminated 
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or dissolved, reasons of consanguinity~ or 
because a party lacked capacity to consent to 
the marriage or domestic partnership, either 
because of mental incapacity or because of 
the influence of alcohol or other 
incapacitating substances, or because a party 
was induced to enter into the marriage or 
domestic partnership by force or duress, or 
by fraud involving the essentials of marriage 
or domestic partnership, and that the parties 
have not ratified their marriage or domestic 
partnership by voluntarily cohabiting after 
attaining the age of consent, or after 
attaining capacity to consent, or after 
cessation of the force or duress or discovery 
of the fraud, shall declare the marriage or 
domestic partnership invalid as of the date it 
was purportedly contracted; 

RCW 26.09.040 (1) limits the right to have a marriage declared 

invalid to the time when both parties to the marriage are living. Under 

RCW 26.09.040 (4), the court may make the finding authorized by 

subsection (b) only if both parties to the marriage are still living. RCW 

26.09.040 (1) (a), (b) also narrowly circumscribe the classes of persons 

who may bring such a petition. Again, the statute does not authorize the 

personal representative of a deceased party to a marriage as one of the 

persons who can bring such a petition. Respondent thus did not have 

standing under RCW 26.09.040 to bring a petition to invalidate Theodore 

Alsup's marriage to appellant, either before or after his death. 
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Washington decisions support the view that a personal 

representative may not bring a post-death challenge to a decedent's 

marriage. In re Hollingworth's Estate, 145 Wash. 509,261 P. 403 (1927) 

involved a post-death challenge to the decedent's marriage to an allegedly 

feeble-minded woman. The trial court's dismissal of the petition was 

affirmed on appeal. The court held that in the absence of a statute 

declaring such a marriage void, the marriage was voidable only during the 

lifetime of both spouses. 145 Wash. 513-14. Washington has no such 

statute. Instead, RCW 26.04.130 expressly makes such a marriage 

voidable only during the life of the party suffering the disability. 

In Re: Romano's Estate, 40 Wn. 2d 796, 246 P. 2d 501 (1952) 

followed Hollingworth's Estate. The executrix and legatees under a will, 

which was purportedly revoked by the subsequent marriage of the testator, 

sought to have the marriage declared void as of the date of the ceremony. 

The deceased, at age 64, had obtained a marriage in Nevada to his 

housekeeper twenty years younger than him shortly after suffering a stroke 

and a rapid deterioration in his physical and mental health. Following his 

return to Seattle, the deceased did not cohabitate with his new wife and 

was soon institutionalized and a guardian appointed for him. The 

deceased died two years after having been adjudicated incompetent. 
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The trial court's dismissal of the executrix's petition was affinned 

on appeal. The court noted that under Rem. Rev. Stat. § 8449 (RCW 

26.04.130), marriage of a person incapable of consenting thereto is 

voidable. The court reaffinned Hollingworth's Estate's prohibition of a 

collateral attack upon voidable marriages after the death of one of the 

spouses. 40 Wn. 2d 806. The court therefore concluded that the appellants 

were without standing to attack the validity of the marriage in that case, 

and the trial did not err is dismissing the petition to invalidate the 

deceased's marriage. 40 Wn. 2d 806~07. 

In Romano's Estate, the court noted the failure of the guardian to 

challenge the marriage in the two years between appointment of the 

guardian and the deceased's death. 'There was ample time during 

Romano's lifetime for his general guardian or some next friend to make a 

direct attack, in Romano's behalf, upon the validity of this marriage. " 40 

Wn. 2d 806. Similarly, in this case there was ample time for the guardian 

to have challenged Theodore Alsup's marriage to appellant in the nine 

years between the marriage and his death. Such a remedy was then 

available to the guardian under RCW 26.09.040 (1) (a), (4) (i). The 

remedy available to the guardian to invalidate Theodore Alsup's marriage 

during his lifetime would have been limited to circumstances involving his 

best interests. Marriage of Gannon, 104 Wn. 2d 212, 124-25, 702 P. 2d 
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465 (1985). Given the failure of the guardian to challenge the marriage in 

those nine years, the trial court was not justified in recognizing a right in 

respondent to make such a challenge after Theodore Alsup's death. 

In Marriage o/Gannon, the court recognized the widely held view 

that the decision to dissolve a marriage is highly personal. 1 04 Wn. 2d 124. 

Because that decision is so highly personal, a personal representative has 

no business making such a decision after the death of a person. 

RCW 26.09.040, Romano's Estate and Hollingworth's Estate 

provide controlling authority here. Here, as in Romano's Estate and 

Hollingworth's Estate, respondent brought a post-death petition to 

invalidate a marriage voidable for incapacity. Under both the common 

law as announced in Hollingworth's Estate and RCW 26.04.130, 

appellant's marriage to Theodore Alsup was at most voidable for 

incapacity, but only prior to his death. Under RCW 26.04.130, RCW 

26.09.040 and Romano's Estate, respondent lacks standing to bring a post

death challenge to that marriage. 

Estate o/Lint, 135 Wn. 2d 518,957 P. 2d 75 (1998) does not 

compel a contrary conclusion here. In Lint, the court recognized a very 

narrow exception to the rule announced in Romano's Estate. That 

exception allowed a post-death challenge to the deceased's marriage 

where there was no solemnization to that marriage and there were 
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exceptional circumstances indicating fraud of the grossest kind 135 Wn. 

2d 540-41. Here, the trial court made no such fmding of a lack of 

solemnization, nor did the trial court find exceptional circumstances 

indicating fraud of the grossest kind. CP 156-57; App. 1. Thus, the facts 

of this case do not fit within Lint's narrow exception for post-death 

invalidation of a decedent's marriage. Simply put, Lint has absolutely 

nothing to do with the facts of this case. 

RCW 11.96A.020 does not compel a contrary conclusion here, as 

that statute does not confer standing on anyone. RCW 11.96A.020 lacks 

any language similar to language conferring standing in RCW 26.04.130 

or RCW 26.09.040 (1) (a) or (b). Nor can RCW 11.96A.020 be construed 

as having repealed or amended RCW 26.04.130 or RCW 26.09.040 (1) (a) 

or (b). Our Lady of Lourdes Hospital v. Franklin County, 120 Wn. 2d 

439,450,842 P. 2d 956 (1993) ("Repeals by implication are disfavored."). 

Because respondent lacks standing to challenge appellant's 

marriage to Theodore Alsup after his death, the only course available to 

the Court here is to reverse the trial court's Order for Declaratory 

Judgment and dismiss respondent's petition. 
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C. The trial court lacked jurisdiction to hear respondent's motion 
to declare invalid appellant's marriage to Theodore Alsup. 

Lack of jurisdiction in the trial court may be raised for the first 

time on appeal. RAP 2.5 (a) (1). Because respondent lacked standing to 

challenge post-death Theodore Alsup's marriage to appellant, it follows 

that the trial court did not have jurisdiction to hear respondent's motion. 

High Tide Seafoods v. State, 103 Wn. 2d 702; Postema v. Snohomish 

County, 83 Wn. App. 579. 

D. Respondent's motion to invalidate appellant's marriage to 
Theodore Alsup fails to state a claim upon which relief can be 
granted. 

Appellant may argue for the first time on appeal respondent's 

failure to establish facts upon which relief can be granted. RAP 2.5 (a) 

(2). RCW 26.09.040 (1) limits a claim to invalidate a marriage to the time 

when both parties to the marriage are living. Therefore any claim to avoid 

the marriage of appellant to Theodore Alsup abated upon his death. 21 

Washington Practice, Family and Community Property Law, § 48.33 

RCWA 26.09.040 and its drafting history clearly indicate that the death of 

a spouse abates any pending proceeding to declare the marriage to be 

invalid. "). Therefore, respondent's motion to invalidate appellant's 

marriage to Theodore Alsup, having been brought after his death, fails to 

establish facts upon which relief can be granted. 
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Estate of Lint does not compel a contrary conclusion here, as the 

extraordinary relief granted in Lint was conditioned upon a lack of 

solemnities or fraud of the grossest kind. No such facts were found in this 

case. Therefore, the exception to RCW 26.09.040 recognized in Lint has 

no application here. 

E. The trial court erred in finding appellant's marriage to 
Theodore Alsup void. 

In Finding of Fact 9, the trial court found that since Theodore 

Alsup lacked the capacity to enter into a contract, and because marriage is 

a contract, his marriage to appellant was therefore void. CP 157; App. 1. 

Finding 9 is in reality a conclusion of law. Moulden & Sons, Inc. v. Osaka 

Landscaping and Nursery, Inc., 21 Wn. App. 194, 197,584 P. 2d 968 

(1978) ("The fact that a court designates its determination as a 'finding' 

does not make it so ifit is in reality a conclusion oflaw."). In Moulden & 

Sons, the court distinguished a finding of fact from a conclusion of law: 

If a determination concerns whether the 
evidence showed that something occurred or 
existed, it is properly labeled a finding of 
fact, but if a determination is made by a 
process of legal reasoning from, or of 
interpretation of the legal significance of, 
the evidentiary facts, it is a conclusion of 
law. (Citation omitted). 

21 Wn. App. 197 n.5. 
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Tested by this definition, Finding 9 determined that appellant's 

marriage was void from a series of evidentiary facts. Finding 9 is 

therefore properly considered to be a conclusion of law, and is therefore 

reviewed de novo. Hegwine v. Longview Fibre Co., Inc., 132 Wn. App. 

546,556, 132 P. 3d 789 (2006); Sloan v. Horizon Credit Union, 167 Wn. 

App. 514, 519, 274 P. 3d 386 (2012). 

Finding 9 cannot be reconciled with RCW 26.04.130 or RCW 

26.09.040, supra. Under RCW 26.04.130, when either party to a marriage 

shall be incapable of consenting thereto, for want of sufficient 

understanding, such marriage is voidable, but only at the suit of the party 

laboring under the disability. Therefore, even if Theodore Alsup was 

incapable of consenting to his marriage to appellant, that marriage was 

voidable only by him during his lifetime. See also Hollingworth's Estate 

and Romano's Estate, supra. Finding of Fact 9 must therefore be 

reversed. 

Further, because respondent lacked standing to challenge post

death Theodore Alsup's marriage to appellant, it follows that the trial 

court did not have jurisdiction to hear respondent's motion, let alone enter 

a fmding such as Finding 9. High Tide Seafoods v. State, 103 Wn. 2d 702; 

Postema v. Snohomish County, 83 Wn. App. 579. Finding of Fact 9 must 

therefore be reversed. 
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In Finding 10, the trial court found that the court had the ability to 

void a marriage there no marriage existed. CP 157; App. 1. Finding 10 is 

a conclusion of law and must be treated as such. Hegwine v. Longview 

Fibre Co., Inc., 132 Wn. App. 556; Sloan v. Horizon Credit Union, 167 

Wn. App. 519. As with Finding 9, Finding 10 cannot be reconciled with 

either RCW 26.09.040, or Hollingworth's Estate or Romano's Estate, 

supra. Finding 10 must therefore be reversed. 

Further, because respondent lacked standing to challenge post

death Theodore Alsup's marriage to appellant, it follows that the trial 

court did not have jurisdiction to hear respondent's motion, let alone enter 

a finding such as Finding 10. High Tide Seafoods v. State, 103 Wn. 2d 

702; Postema v. Snohomish County, 83 Wn. App. 579. Finding 10 must 

therefore be reversed. 

In Finding 11, the trial court found that since Theodore Alsup did 

not have a right to marry, and where there is no right to marry then no 

marriage can exist. CP 157; App. 1. Finding 11 is a conclusion oflaw 

and must be treated as such. Hegwine v. Longview Fibre Co., Inc., 132 

Wn. App. 556; Sloan v. Horizon Credit Union, 167 Wn. App. 519. 

Finding 11 cannot be reconciled with RCW 26.04.130. In that statute, the 

Legislature provided that the marriage of one incapable of consenting 

26 



thereto is voidable at most, and then only upon suit of the party laboring 

under such a disability. Finding 11 must therefore be reversed. 

Further, because respondent lacked standing to challenge post

death Theodore Alsup's marriage to appellant, it follows that the trial 

court did not have jurisdiction to hear respondent's motion, let alone enter 

a finding such as Finding 11. High Tide Seafoods v. State, 103 Wn. 2d 

702; Postema v. Snohomish County, 83 Wn. App. 579. Finding 11 must 

therefore be reversed. 

In Finding 12, the trial court found that RCW 26.040 [sic]) is not 

relevant. CP 157; App. 1. Finding 12 is a conclusion oflaw and must be 

treated as such. Hegwine v. Longview Fibre Co., Inc., 132 Wn. App. 556; 

Sloan v. Horizon Credit Union, 167 Wn. App. 519. RCW 26.09.040 is 

clearly relevant, as it defines the classes of persons who may seek a 

declaration of invalidity of their marriage. Respondent is not within the 

classes of persons authorized by the statute to bring an action to have their 

marriage declared invalid. Further RCW 26.09.040 limits such an action 

to the period of time when both parties to the marriage are living. Nothing 

in RCW 26.09.040 supports respondent's post-death challenge to 

appellant's marriage to Theodore Alsup. Finding 12 must therefore be 

reversed. 

I See RCW 26.09.040. 
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The trial court erred in entering the order declaring appellant's 

marriage to Theodore Alsup void. CP 157; App. 1. The order cannot be 

reconciled with RCW 26.04.130, as under that statute, the marriage of 

party lacking capacity to consent is voidable, not void. The order cannot 

be reconciled with RCW 26.09.040, which pennits an action to invalidate 

a will only when both parties to the marriage are still living, and no 

exception to that statute applies here. The trial court lacked jurisdiction to 

enter the order, as respondent lacked standing to assert the invalidity of 

appellant's marriage to Theodore Alsup. High Tide Seafoods v. State, 103 

Wn. 2d 702; Postema v. Snohomish County, 83 Wn. App. 579. The order 

should therefore be reversed. 

F. Respondent's failure to issue notice required by RCW 4.24.020 
deprived the trial court of jurisdiction to hear respondent's 
motion to challenge the will. 

Appellant's challenge to the jurisdiction of the trial court to void 

the Will may be raised for the first time on appeal. RAP 2.5 (a) (I), 

Appellant assigns error to the trial court's Findings 4 and 5. CP 156; App. 

1. In Finding 4, the trial court found that because the Guardianship Order 

was still in effect at the date of the Will's execution, the Guardianship 

Order effectively blocked Theodore Alsup from executing a Will without 

prior court approval. CP 156. In Finding 5, the trial court found that the 

Will was void because Theodore Alsup did not have the capacity to create 

28 



a Will and did not have Court authority to create a Will. CP 156. 

Findings 4 and 5 are conclusions of law and must be treated as such. 

Hegwine v. Longview Fibre Co., Inc., 132 Wn. App. 556; Sloan v. Horizon 

Credit Union, 167 Wn. App. 519. 

Respondent brought his challenge to the Will by a motion. CP 

177-79. Respondent made no attempt to comply with either RCW 

11.24.020 or RCW 11.96A.l 00. . Because respondent made no attempt to 

comply with RCW 11.24.020 or RCW 11.96A.l 00 within the 4-month 

limitations period in RCW 11.24.010, the trial court therefore lacked 

jurisdiction to invalidate the Will. In re Estate of Kordon, 157 Wn. 2d 

206,214, 137 P. 3d 16 (2006) ("A court 'has no jurisdiction to hear and 

determine a contest begun after the expiration of the time fixed in the 

statute; neither does a court of equity have power to entertain such 

jurisdiction. '" (Quoting State ex reI. Wood v. Superior Court, 76 Wash. 

27,30-31, 135 P. 494 (1913)). Findings 4 and 5 and the trial court's order 

must therefore be reversed. 

29 



G. The trial court erred in finding that Theodore Alsup was not 
granted or given any rights or privileged under the 1997 
Guardianship Order entered by the Grant County Superior 
Court, including the right to marry or make a Will. 

Appellant assigns error to Finding 2. CP 155; App. 1. In Finding 

2, the trial court construed the legal effect of the 1997 Guardianship Order. 

CP 155; App. 1. Finding 2 is a conclusion oflaw and must be treated as 

such. Hegwine v. Longview Fibre Co., Inc., 132 Wn. App. 556; Sloan v. 

Horizon Credit Union, 167 Wn. App. 519. Finding 2 cannot be reconciled 

with RCW 11.88.005: 

It is the intent of the legislature to protect 
the liberty and autonomy of all people of 
this state, and to enable them to exercise 
their rights under the law to the maximum 
extent, consistent with the capacity of each 
person. The legislature recognizes that 
people with incapacities have unique 
abilities and needs, and that some people 
with incapacities cannot exercise their rights 
or provide for their basic needs without the 
help of a guardian. However, their liberty 
and autonomy should be restricted through 
the guardianship process only to the 
minimum extent necessary to adequately 
provide for their own health or safety, or to 
adequately manage their financial affairs. 

The 1997 Guardianship Order is silent as the Theodore Alsup's 

right to marry, to make a contract, or to execute a Will. CP 97-100. Thus, 

the only permissible conclusion regarding that order is that Theodore 
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Alsup's right to marry, to make a contact and to execute Will were not 

terminated by that order. Finding 2 should therefore be reversed. 

H. The trial court erred in denying appellant's motions for 
summary judgment. 

Appellant moved for summary judgment to establish herself as an 

omitted spouse under the Will pursuant to RCW 11.12.095. CP 114. 

Appellant also moved for summary judgment to determine specific gifts or 

devises provided for in the Will and to determine the proceeds of the 

Estate after award to appellant as the omitted spouse. CP 114. The trial 

court's Order recites that it considered both of appellant's motions for 

summary judgment. CP 155-56; App. 1. While the Order does not 

specifically deny appellants' motions, it can only reasonably be construed 

as having denied both motions. 

As indicted in Paragraphs IV B-F, supra, because respondent has 

no standing to challenge appellant's marriage to Theodore Alsup, because 

the trial court lacked jurisdiction to declare that marriage invalid, because 

respondent's motion to invalidate that marriage failed to state a claim 

upon which relief can be granted, because the lacked authority to 

invalidate appellant's marriage to Theodore Alsup after his death, and 

because the trial court lacked jurisdiction to invalidate the Will, 

respondent therefore presents no viable defense to appellant's motions for 
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summary judgment. Appellant was married to Theodore Alsup after he 

executed his Will. CP 1,22,23-28, 113. The Will fails to mention either 

appellant of any future spouse. CP 23-28. Appellant is therefore an 

omitted spouse under RCW 11.12.095, and the Will is revoked as to her. 

Estate ofDeoneseus, 128 Wn. 2d 317,906 P. 2d 922 (1995). Under CR 

56, appellant therefore is entitled to summary judgment. 

I. The trial court erred in denying appellant's motion for 
reconsideration. 

The trial court's order recites that it considered appellant's motion 

for reconsideration. CP 156; App. 1. While the trial court's order does 

not specifically mention how it ruled on appellant's motion, the order can 

only reasonably be read as having denied the motion. In her motion, 

appellant demonstrated that the 1997 order of guardianship for Theodore 

Alsup was changed by the February 16,2001 Order Terminating 

Guardian, Modifying Guardianship, and Appointing Successor Limited 

Guardian. CP 130-34. Appellant argued that order did not mention any 

limitation on Theodore Alsup's right to marry. Appellant further 

established that she was married to Theodore Alsup on September 13, 

2002. CP 134. By denying appellant's motion for reconsideration, the trial 

court failed to recognize that there was no legal impediment to appellant's 

marriage to Theodore Alsup, and thereby abused its discretion. 
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J. .Appellant requests an award of costs and reasonable attorney 
fees on appeal. 

Appellant invokes RCW 11.96A.150: 

(1) Either the superior court or any court on 
an appeal may, in its discretion, order costs, 
including reasonable attorneys' fees, to be 
awarded to any party: (a) From any party to 
the proceedings; (b) from the assets of the 
estate or trust involved in the proceedings; 
or (c) from any nonprobate asset that is the 
subject of the proceedings. The court may 
order the costs, including reasonable 
attorneys' fees, to be paid in such amount 
and in such manner as the court determines 
to be equitable. In exercising its discretion 
under this section, the court may consider 
any and all factors that it deems to be 
relevant and appropriate, which factors may 
but need not include whether the litigation 
benefits the estate or trust involved. 

The touchstone for an award of attorney fees under this statute is 

whether the actions of the party requesting such an award produced a 

benefit to the Estate. Estate of Black, 153 Wn. 2d 152, 174, 102 P. 3d 796 

(2004); Estate ofWatlack, 88 Wn. App. 603, 945 P. 2d 1154 (1997). 

Here, as in Estate of Black, appellant's actions in this case have produced 

a benefit to the Estate by establishing the final wishes of Theodore Alsup 

and by establishing which beneficiaries have a right to participate in his 

Estate. As in Estate ofWatlack, the will dispute in this case involves all 

the beneficiaries, affects the rights of all beneficiaries, and an award 

against the estate would not harm any uninvolved beneficiaries. An award 
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of attorney fees to appellant under RCW 11.96A.150 is therefore 

appropriate. 

Respondent, in contrast, has needlessly burdened the Estate with 

the expense of this litigation by making a post-death challenge to the 

marriage despite lacking standing to do so, and by ignoring statutory 

authority and case law prohibiting such a challenge. Respondent also 

burdened the Estate by failing to serve the summons required by RCW 

11.24.020 and RCW 11.96A.I00, thereby depriving the trial court of 

jurisdiction to hear respondent's challenge to the Will. Respondent's 

actions have thus produced no benefit to the Estate. Respondent is 

therefore not entitled to an award of attorney fees under RCW 

11.96A.l50. 

Appellant also invokes RCW 11.24.050: 

If the probate be revoked or the will 
annulled, assessment of costs shall be in the 
discretion of the court. If the will be 
sustained, the court may assess the costs 
against the contestant, including, unless it 
appears that the contestant acted with 
probable cause and in good faith, such 
reasonable attorney's fees as the court may 
deem proper. 

Respondent brought a challenge to the Will and is therefore the 

contestant. The court has discretion under the statute to assess the costs 

against respondent where, as here, he acted without probable cause or 
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good faith in bringing a challenge to the Will. Costs of the will contest 

should therefore be assessed against respondent. In re Vaughn's Estate, 

137 Wash. 512, 518, 242 P. 1094 (1926). 

VII. CONCLUSION 

Findings 2,4,5,9, 10, 11, 12 and the trial court's order of June 22, 

2012 should be reversed. The order denying appellant's motions for 

summary judgment and reconsideration should also be reversed, appellant 

should be declared a pretermitted spouse of the deceased, and the Will 

should be revoked against her. Appellant is therefore entitled to inherit 

her intestate share of the Estate, and the specific bequests in the Will 

should be adeemed accordingly. Appellant should be awarded costs and 

reasonable attorney fees on appeal. The costs of the will contest should be 

assessed against respondent. 
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VIII APPENDICES 

1. Order 

2. Last Will and Testament of Theodore R. Alsup 
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LAST WILL AND TEST AMENT 

OF 

TlillODOlill R. ALSUP 

1y THEODORE It ALSUP, of Moses Lake, Washington, of legal age) of sound 

and disposing mind and memory, and realizing the uncertainties of life, and not acting 

under duress, menace, reslraln[, or undue influence of any person whomsoever, and 

hereby revoking any and all other Wills and codicils heretofore made by me, do hereby 

make. publish and declare chis to be my Last Will and Testament in the manner and fonn 

following: 

ARTICLE I 

Pebts and Burial Expenses 

I bereby order and direc[ [hat all my just debts, for which proper claims are filed 

against my estate, and the expenses of my funeral and last illness, be paid by my Personal 

Representative hereinaf"ter named, as soon after my death as is practical, provided that 

this direclion shatl not authorize any creditor [0 require payment of any debt or obligation 

prior to its normal maturity in due course. 

ARTICLE n 
Personal Representative, Powers, Non-Intel'venHoll 

hereby nominate and appoint CA THERlNE McKINZYas Personal 

Representative of this, my Last Wilt and Testament, and I direct that all (he estate of 

which I may be possessed at the time of my death shall be settled by my Personal 

Testator'S Initials ···r R 1+ 
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Representative bereinbefore named, without the Intervention of any CoUrt and in such 

marUler as she may deem advisable, with full power to sell and convey any or all of the 

real estate or personal properly belonging to my estate without an order of any Court for 

that purpose, nnd without notice or confirmation. a.t such price and upon such terms and 

conditions as she may deem just and reasonable; that no letters testamentary or of 

administration or bond of any kind shall be required of my said Personal Representative 

hereinbefore named, or upon the sale of real estato or otherwise, except as expressly 

required by law, and that after probate of such Will and the filing of an inventory 

required by existing laws, all my estate shaH be held. managed and settled without the 

intervention of any COllet , and a\l rents, issues and profits derived therefrom, as wen as 

the proceeds arising from tbe sale thereof and all increments of the same, shall be held 

and managed by said Personal Representative, as Trustee, for the persons, uses and 

purposes hereinafter specified. If {he aforesaid named Personal 'Representative shall fail, 

refuse or be unable lO serve as my Personal Representative, then in that event I appoint 

DORSEY GENE McKINZY. to serve as my Personal Representative in her place and 

stead and to serve withom bond or Court action as hereinbefore specified. 

ARTICLE III 

Contest of Will 

Should any of the beneficiaries of this Will contest or aid in the contest of any 

provislons of this Will whhom probable cause, such Imcrcst as s\lch contesting 

beneficiaries would have taken under the Will shall be forfeited and shall pass into (he 

residue of my estate, My reason for so providing is IO avoid controversy within my 

family. and the distasteful publicity wh1ch may arise from such controversy. 

ARTICLE IV 

Personal Representative May Continue Business 

I authorize and empower my Personal Representative, iii her discretion, pending 

the administration of my eslate and pending such time as a sale of the property thereof 

Testator'S Initials I, B, ft Page 2 Date ) L:l. /01 , .. 
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may be made, to continue to carryon any and all business ventures in whlch I may be 
, 

engaged or interested at lhe tIme of TIly death either as a sole proprietor or in a co-

parltlershlp OJ' association with others, in order (hat and until such time as the same may 

be sold to the best business advantage as the judgment of my Personal Representative 

shall direct. 

ARTICLE V 

Limitation of Assignment 

I direct lhat the interesls of tho beneficiaries of any and all gifts and [rusts 

hereunder shall not be subject or liable in any manner to or 'for their, or any of their 

anticipations, assignments, sales, pledges, debrs, contracts, engagements or liabilities, or 

subject or liable to auachment or execution under any equitable, legal or other process. 

ARTICLE VI 

FamH:t 

My family consists of myself. My only son TRA V(S ALSUP is deceased. 

ARTICLEvn 

!!e9..uest .of .rl'oEert~ 

All of my properly I bOlh real, personal and mixed of every kind and nature, and 

wheresoever situated or located, as 1 may own or to which I may be entilled to at the tlme 

of my death, I give, devise and bequea[h as follows: to CATHEIUNE McKlNZY I leave 

my residence located nt 129 Schilling, Moses Lake, Washington, a one-third undivided 

interest ill the Mexico time share, u one-half undivided interest In the 1911 7>{)])(; £. 

cf/I! and the IfJ1f Cflt.ll~}..(. L 11c.;<(,J. r' \ one of the small boalS, one-fourth 

of my personal household furnishings and 31% of any remaining assets not herein 

specifically mentioned, slocks, bonds. and bank accounts. To DORSEY GENE 

McKlNZY r leQve my rental property located at 1101 Arnold, Moses Lake, Washington, 

Testator's lnitia,:-G J\ / J} I Page 3 Date I bio I 
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a one-third undivided interest in the Mexico time share, Oil one-half undivided interest in 

lhe 19'J1 'P(llJ he CA/2. 

of the small boats, one-fourth of my personal household furnishings, lIly two safety 

deposit boxes and 28% of any remaining assets not herein specifically mentioned, stocks, 

bonds, and bank accounts. To TIM ALSUP I leave my two propertIes located in Airway 

Heights, Washblgtol1, a one-third undivided imerest in the Mexico time share, my bass 

boat and one of lhe small boats, one-fourth of my personal household furnishings and 

14 % of any remaining assets not herein specifically mentioned, stocks, bonds, and bank 

accounts. To VIeT< BURNET 1 leave one-fourth of my personal household furnishings 

and 7% of any remaining assets not herein specifically mentioned, slocks, bonds, and 

bank accounts. To DENNIS VALUE I leave 14% of any remaining assets not herein 

specifically mentioned, stocks, bonds, and bank accounts. 

IN WITNESS WHEREOF, I have hereunto set my hand and published and 

declared this my Last Will and Testamellt 01\ this 2NJ day of January, 2001, At Moses 

Lake, Washington. 

UP I Testator 

THE FOREGOING INSTRUMENT, consisting of four (4) pages, of which this Is 

the last, was on this 2'" day of January, 2001, signed by THEODORE R. ALSUP, and 

declared by him to be his Last Will and Testament in the presence of us, (he undersigned, 

who at his request and in his presence and ill the presence of each other J and believing 

him 10 be of sound mind and memory and not acting under duress, menace, fraud, or 

undue influence, have submitted our names as WiUlegSeS to such Last Will and Testament, 

o logelher with our residences, respectively. 

~fk2ki~G esl lng In MosesTa~ ashinglon 

Tes[ator's lnilial:I ~ j '}:) I Page 4 Dale 4d-I).....:./----

P 4/5 



.LV ll-UJ~ _ . _ _ MLt\.JNL Y IIV . VIUV r. :1/0 P4/5 

a one-third undivided interest in the Mexico time share, on one-half undivided interest in 

the 19'}1 D(;lJ b(,. CA~ 

of the small boats, one-fouI1h of my personal household furnishings, my two safety 

deposit boxes and 28 % of any remaining assels not herein specifically mentioned, stocks, 

bonds, and bank accounts. To TIM ALSUP 1 leave my two properties located in Airway 

Heights. Washington, a one-third undivJded Interest in [he Mexico time share, my bass 

boat nnd one of the small boats, one-fourth of my personal household furnishings and 

14 % of any remaining assets not herein specifically mentioned, stocks, bonds, and bank 

accounts. To VIC£( DURNET I leave one-fourth of my personal household furnishings 

and 7 % of ~ny remaining assets not herein specifically mentioned, slocks, bonds, and 

bank accounts . To DENNIS VALUE I leave 14% of any remaining assets not herein 

specifically mentioned, stocks, bonds, and bank accounts. 

IN WITNESS WHEREOF, I have hereunto set my hand and published nnd 

declared this my Last Will and Testament Oil. this 2'f'4 day of January, 2001, At Moses 

Lake, Washington. 

A'Ls U f' 
UP I Testator 

THE FOREGOING INSTRUMENT, consisting of four (4) pages, of which this Is 

the last, was on this 2rd day of January. 2001, signed by THEODORE R. ALSUP, and 

declared by him to be his Last Will and Testament in the presence of us, the undersigned, 

who at his request and in his presence and ill lhe presence of ench other. and believing 

him 10 be of sound mind and memory and not acting under duress, menace, fraud, or 

undue intluellce. have submitted our names as witnesses to such Last Will and Testament, 

logether with our tcsidences I respectively. 

~k~MG esl log o.t MosesLaIf?;aSJiinglOn 

Tesrator' s Ini(ial~ ~ • 'U I Page 4 Dale ~_I)-,-I ___ _ 
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AFFIDAVIT OF WITNESS TO A WILL 

ST ATE OF WASHINGTON ) 
) 5S. 

COUNTY OF GRANT ) 

THE UNDERSIGNED, being first duly sworn on oath. depose and say: That 

your affiant Is a resident of the State of WElshington, at the address shown below and is 

over tIle age of eighteen (18) years; lhal on the date shown below your affiant was 

requested to witness the signing of the attached Will by THEODORE R. ALSUP, rIle 

Testator, and lhat at the time your affiant observed the Testator sign the said Will in your 

affinm's presence Md it, [he presence of [he persons whose sIgnatUres appear Oil the Will 

as witnesses I the other said Wilnesses and your affiant signed and witnessed the Will in 

the presence of each other and in the presence of lhe TestatoI'T and that the signarure 

appearing on the attached Will is (he signature of said Testator; that at the time of the 

signing of the Will, said Testator appeared to be of sound mind and understood the nature 

of the acts beIng performed; tbat we sign this Affldavit at the request of the Testator. 

SUBSClUBED AND SWORN to before 

N )~~ blic in and for the State of 
Wail1'm tOil, residing at MOSh L1;' 
My Conunissioll Expires; ~ I~-J'I 

~ I 
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By: _____ _ 

COpy 
ORIGINAL FILED 

JUN 2 2 2012 

THOMAS 
SPOKANE R. /"-AllQUIST 

COUNTY CLERK 

SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE 

In re the Estate of: 

THEORDORE ROOSEVELT ALSUP 

) 
) CASE NO. 2011-04-00778-4 
) 
) ORDER 
) 
) 
) 

I. BASIS 

THIS MATTER comes upon the Estate's Motion for Hearing on Declaratory Judgment 

Regarding the Validity of Marriage and Will an Incapacitated Person and upon Plaintiff's 

Motion for Summary judgment to Establish Spouse as Pretennitted Heir; Detennine Specific 

Gifts or Devisees Provided for in Will; Detennination of Proceeds of Estate After Award to 

Surviving Spouse, as follows: 

The court considered the pleadings filed in this action. The court also considered the case 

file and following documents and evidence which were brought to the court's attention: 

1. Memorandum of Points and Authority in Suppert of Declaratory Judgment 

Regarding the Validity of Marriage and Will an Incapacitated Person 

2. Petition to Establish Surviving Spouse as Pretermitted Heir 

3. Petition to D~tennine Specific Gifts or Devisees Provided for in Will; 

Determination of Proceeds of Estate After Award to Surviving Spouse 

Declaration of Michael Bresson 

Plaintiff's Brief in Support of Motion for Surrurnary Judgment 

4. 

5. 

6. Affidavit of Nicola J. Warren in S4Pport of Motion for Summary Judgment 
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7. Plaintiffs Brief in Support of Motion for Summary Judgment 

8. Affidavit of Nicola J. Warren in Support of Motion for Summary Judgment 

9. Plaintiffs Motion for Summary Judgment to Establish Spouse as Pretennitted 

Heir; Detennine Specific Gifts or Devisees Provided for in Will; Detennination of Proceeds of 

Estate After Award to Surviving Spouse 

10. Motion to Strike Affidavit of Nicola Warren in Support of Motion for Summary 

Judgment in Addition to Plaintiffs Brief in Support of Summary Judgment 

11. Estate's Response to Plaintiffs Brief and Estate's Objection to Plaintiffs Motion 

for Summary Judgment 

12. Plaintiff s Motion for Reconsideration 

13. Affidavit of Patrick R. Acres in SUlllport of Motion for Reconsideration 

14. Estate's Response to Plaintiffs Motion for ReQonsideration 

15. Plaintiffs Reply Brief in Support of Motion for Reconsideration 

Based on the argument of counsel and the ~vidence presented, the Court finds that the 

undisputed factual record establishes that: 

II. FINIlIN GS 

1. That the Guardianship Order entered by th¢ Grant County Court in 1997 was a full 

guardianship of the Decedent's estate and person. 

2. That the Decedent was not granted or giveD. any rights or privileges under the 1997 

Guardianship Order, including the right to marry or create andlor execute a Will. 

3. That on January 2, 2001, while under the protection of a full guardianship, the Decedent 

executed a Will. 

4. That the 1997 Guardianship Order was still in effect at the date of the Will's execution, 

and the Guardianship Order effectively blocked the Decedent from executing a Will 

without prior Court approval. 

5. That the Will is invalid and void because the Decedent did not have the capacity to create 

a Will and did not have Court authority to create a Will. 

6. That the 1997 Order entered by the Grant County Court was modified to a limited 

guardianship on February 16,2001. 
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7. That the modified guardianship held the decedent did not have the authority or capacity 

to enter into ANY contract. 

8. That Washington law defines marriage as a contract. 

9. That since the Decedent lacked the authority or capacity to enter into a contract and 

because a marriage is a contract, the marriage is invalid and void. 

10, That as to Court's ability to invalidate a marriage when one of the parties to the marriage 

is deceased, the Court has the ability to void a marriage where no marriage existed. 

11. That the Court detennined in this matter the Decedent did not have a right to marry and 

where there is no right to enter into a marri/iige then no marriage can exist. 

12. That RCW 26.040 is not relevant. 

NOW, therefore, it is 

III. ORDER 

ORDERED that the Decedent was found to be incapacitated under the 1997 guardianship 

order entered by the Grant County Superior Court; that the guardianship was a full guardianship 

of the person and of the estate; that the guardianship was not limited in any manner nor did it 

reserve any rights for the benefit of the Decedent tp execute a Will; that because a full 

guardianship of the person and estate was ordered, the Decedent did not have the capacity or the 

right to create and/or execute a Will; that the Will in question herein was created and/or executed 

by the Decedent on January 2,2001 while still under the protection of a full guardianship; and 

that because a full guardianship of the person and estate was ordered, the Decedent did not have 

the capacity or the right to create andlor execute a Will; that because the Decedent did not have 

the right or the capacity to create andlor execute a Will that the Will executed by the Decedent 

on January 2,2001 is invalid and void and therefore ineffective. 

IT IS FURTHER ORDERED that the1997 !Guardianship was modified on February 16, 

2001; that the modified guardianship Order held the Decedent did not have the authority to enter 

into ANY contract; that Washington law defmes a marriage as a contract; that since the Decedent 

lacked the authority or capacity to enter into a contract and because a marriage in the State of 

Washington is a contract, the marriage is invalid and void; and that RCW 26.040 is not relevant 

because where there is no right to marry then a m~age cannot exist. 
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IT IS FURTHER ORDERED that the Personal Representative in this matter is authorized 

to hire counsel to represent the Estate in any and aU legal matt~rs pertaining the estate (past, 

present and future) and to pay the reasonable fees of said counsel, without the prior approval of 

the Court, in representing the estate, pro nunc tunc, as well as for any future action 

that may evolve from the Court's ruling in this ma11ter or any other matter where the estate may 

require legal counsel. 

DATED this 22nd day of June, 2012 

ORDER 

JEROME J. LEVEQUE 

JEROME J. LEVEQUE 
SUPERIOR COURT JUDGE 
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IX. CERTIFICATE OF MAILING 

The undersigned does hereby certify that on January 3, 2013, she 

served a copy of the Brief of Appellant upon Respondent, by depositing 

the same in the United States mail, first class postage prepaid, addressed to 

the following: 

Mr. Michael Bresson (by US Mail) 
Attorney at Law 
P. O. Box 30501 
Spokane, W A 99223-3008 

Dated this 3rd day of January, 2013, a 

37 


