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INTRODUCTlON 

Marina Martin and Gene Welton were married for roughly 12 

years, from 1997, until their 2009 separation. During that time, 

substantial evidence demonstrates that Mr. Welton was the primary 

manager of Weiton Orchards and Storage, L.L.C. ("LLC") and that 

his 113 interest in the LLC grew very substantially. While his share 

of the LLC's rentals of its various properties was sometimes as high 

as $175,000 in a year, his draws were never more than about 

$40,000 per year. The LLC partners' capital accounts went from 

<$347,088> in 2003, to $357,866 in 2010, a roughly $600,000 

increase, The LLC's "other investments" went from about $12,000 

in 2007, to about $487,000 in 2010. The LLC also purchased 

hundreds of thousands of dollars' worth of property during the 

marriage. Yet Mr. Welton - who ran the entire operation - drew 

only about $100 a month more than he paid one of his employees. 

Mr. Welton received, as his separate property, his entire 

interest in the LLC. He stipulated that this was worth roughly $1.1 

million to him. Ms. Martin got an "equalizing" judgment of roughly 

$180,000. That number is % the (conservatively estimated) 

increase in the value of the LLC during the marriage. While not 

unjust to him, this resuit is unjust to Ms. Welton. 



STATEMENTOFTHECASE 

The trial court's ten Findings of Fact (FIF) cover over eight 

pages and roughly 40 paragraphs. CP 153-62 (copy attached). Of 

these, Mr. Welton assigns error to ten sentences (or portions of 

them). See BA App. A at 158-60. Nine of the ten Findings are 

wholly unchallenged, and all of the unchallenged findings are 

verities here. See, e.g., Robel v. Roundup Corp., 148 Wn.2d 35, 

42, 59 P.3d 611 (2002). Every fact stated here is supported by 

unchallenged findings, accurate record citations, or both.' 

A. Marina Martin married Gene Welton in July 1997, they 
separated in March 2009, and the 12-year marriage was 
dissolved in August 2012. 

Ms. Martin married Mr. Welton in July 1997. CP 6, 154. 

They separated in March 2009. CP 11, 122, 154. They had no 

children together. CP 6, 154. At the time of the 2012 dissolution, 

Mr. Welton was 52, and Ms. Martin was 55. CP 5, 11, 1 54.2 

' Unfortunateiy, this is in sharp contrast to the opening brief. For 
instance, of the 11 sentences in Mr. Welton's "Background," four have 
no citations. BA 6-7. indeed, there are statements throughout Mr. 
Welton's brief that are not supported by the record. The brief falls well 
short of RAP 10.3(a)(5). 
Ms. Martin agrees that unchallenged FIF l .b ,  has a typo saying he was 
62. 



B. Ms. Martin works at Costco, but: disabilities l imit her 
earning capacity for her 10 years of remaining work life. 

In 1995, Costco transferred Ms. Martin from Alaska to its 

East Wenatchee store. CP 155; RP 390, 393. She earned less in 

Wenatchee than she had earned in Alaska. Id. Ms. Martin worked 

at various positions, including cashier, boxing, membership, the 

vault, data entry, and marketing. RP 39-91. Ms. Martin worked for 

Costco in these capacities from 1995 to 2002. Id., CP 395. 

Between 2000 and 2006, however, Ms. Martin suffered 

intermittent, debilitating back problems. CP 155; RP 394-95. She 

was off work for the better part of two years, and then Costco let 

her go in 2002. RP 395-96. Ms. Martin saw many doctors. RP 

398. She sometimes could not stand on her feet for long periods. 

RP 395-96. She received short-term and then long-term disabiiity 

payments from insurance she purchased, eventually qualifying for 

Social Security disability. CP 155; RP 397-98. 

Ms. Martin finally received treatment that enabled her to 

return to work at Costco in June 2008, terminating her SSI. CP 

155; RP 394, 399. She tried to get back on at the East Wenatchee 

Costco, but her son was empioyed there, so the company would 

not allow her to return. CP 155; RP 395, 400. She instead took a 



job at the Woodinville Ccstcc, in stocking and produce. CP 11, 

155; RP 400. 

She suffered a wcrk injury in January 2009. CP 156; RP 

291, 384. She was treated by Dr. Julie Hcdapp at the Seattle 

Virginia Mason for lumbar pain, cervical strain, a rotator cuff injury, 

headaches, earaches, and vertigo. CP 156; Ex 9U. Ms. Martin 

returned to wcrk in July 2009, but reinjured her shoulder. CP 157; 

RP 291. Her pain can be quite severe, including acute symptoms 

and migraines, as confirmed by objective testing, RP 291-96, 348- 

49. She has work restrictions on using her right arm, overhead 

weight lifting, and physical capacity. CP 156-57; RP 350-51, 382- 

83; Ex 9U. The trial court found no evidence that Ms. Martin is 

maiingering or exaggerating her symptoms. CP 157. 

Despite these challenges, Ms. Martin has been attending an 

online school, has earned nearly straight As, has obtained her AA 

degree, and hopes to complete a Bachelor's, and perhaps even a 

Master's Degree. CP 156; RP 428-30; Ex 6i. She currently has 

about $20,000 in student-loan debt. RP 429; Ex 6h. 

Mr. Martin's earnings in 2006 were $2,932; in 2007, $9,601; 

in 2008, $25,745; in 2009, $23,600, and in 2010, $19,143. CP 156; 

RP 424, 515; Ex 6f. She had an in-home business that never 

4 



earned significant income. CP 156; RP 418. At the time of trial, 

she paid $200 a month to stay in a room in a friend's home two 

nights a week. RP 380-81. 

During the dissolution proceedings, Ms. Martin was forced to 

sell a mobile home for $30,000 to pay for her medical bills, moving 

expenses, and attorney fees. CP 158; 460-61. Those expenses 

depleted all of those funds. Id. 

C. Gene Welton stipulated that his I13 interest i n  the LLC is 
worth $1,095,870, based upon an undisputed LLC asset 
value of close to  $6 million. 

In the year before the parties were married, Mr. Welton's 

parents gave him a 113 interest in their orchard business, Welton 

Orchards and Storage, LLC. CP 154; RP 130; Ex 2c. His parents 

had been farming in East Wenatchee since 1965. CP 154; RP 7. 

They formed the LLC in 1995. Id. Mr. Welton worked for the family 

business his entire adult life. CP 154. 

The parties stipulated to the values of Mr. Welton's interests 

in the LCC and its properties. RP 4. Currently, the LLC owns all of 

ihe Orchard's assets and a 30,000-bin-capacity controlled- 

atmosphere warehouse. CP 154. The stipulated value of the 

warehouse and the land it sits on is $2,898,100. Id. 



It is also stipulated that at the time of trial, Mr. Welton's 113 

interest in the LLC was worth $1,095,870. CP 154. Ms. Martin's 

expert valued its net value at precisely that. Ex 10. He valued the 

LLC's land, trees and improvements at $6,136,696. Id.; RP 263-71. 

But the parties stipulated that the LCC's real estate was worth only 

Mr. Welton does not pay anything for his housing, including 

property taxes and insurance; does not pay for his health or dental 

insurance; does not even pay for his utilities and telephone - the 

LLC pays for ail of that for him. CP 155. The LLC also paid his 

attorney fees in this action. RP 83-84. 

D. Gene Welton repeatedly refused to comply with court 
orders, and he and his parents were not forthcoming 
about the LLC's assets. 

The trial court sets forth a nightmarish procedural history at 

CP 157-58. Mr. Welton does not deny any of it. He was repeatedly 

held in contempt andlor sanctioned for violating the court's orders 

to pay various amounts. See, e.g., Id.; CP 264. The trial court 

further found that Mr. Welton's parents "have not been forthcoming 

with all of the financial records of the L.L.C." CP 159. Mr. Welton - 

a 113 owner - was repeatedly compelled to make discovery and 

disclose documents, but he did not. CP 267, 297-98. 



ARGUMENT 

A. Standards of Review. 

Mr. Welton concedes that the standard of review for property 

divisions under RCW 26.09.080 is abuse of discretion. BA 14-15 

(citing, inter alia, In re Marriage of Schweitzer, 81 Wn. App. 589, 

595-96, 915 P.2d 575 (1996), aWd 132 Wn.2d 318 (1997); In re 

Marriage of Kovacs, 121 Wn.2d 795, 801, 854 P.2d 629 (1993); 

In re MarrJage of Littlefield, 133 Wn.2d 39, 47, 940 P.2d 1362 

(1997)). He further concedes that characterization of property as 

community or separate is a question of law, that factual issues are 

reviewed for substantial evidence, and that expert testimony is 

sufficient to support a valuation. BA 15-16 (citing numerous cases). 

B. Controlling Supreme Court authority holds that Mr. 
Welton's affidavit of prejudice was untimely, and he 
invited any alleged error: this argument is frivolous. 

Mr. Welton first argues that Judge Small had no choice but 

to recuse pursuant to his affidavit of prejudice under RCW 4.12.040 

and 4.12.050, and inapposite cases like State v. Dixon, 74 Wn.2d 

700, 703, 446 P.2d 329 (1968); In re Marriage of Tye, 122 Wn. 

App. 817, 820-21, 90 P.3d 1145 (2004); and In re Marriage of 

Hennemann, 69 Wn. App. 345, 848 P.2d 760 (1993). He 

essentially claims that because the statute says that "the 



arrangement of the calendar, the setting of an action, motion or 

proceeding down for hearing or trial, . . . shall not be construed as a 

ruling or order involving discretion within the meaning of this 

proviso," his stipulation to continue the trial with Judge Small did 

not constitute "any order or ruling involving discretion," so his 

affidavit was timely. He is incorrect, 

Mr. Welton fails to cite controlling authority that is precisely 

on point - and precisely rejects his argument: In re Recall of 

Lindquist, 172 Wn.2d 120, 129-31, 258 P.3d 9 (2011).~ Lindquist 

involved a recall petition against Lindquist, whose lawyer sought a 

continuance due to Lindquist's vacation plans, which the trial court 

denied; Lindquist then affidavited the judge. 172 Wn.2d at 126. 

The judge dismissed the affidavit as untimeiy, addressed the merits 

of the recall petition, and also dismissed it. Id. at 127.4 

On appeal, the petitioners raised precisely the same 

argument that Mr. Welton raises here: the statute says that 

3 It shouid go without saying that RPC 3.3, Candor Toward the Tribunai, 
requires that a iawyer may not ethicaily faii to disclose legal authority in 
the controiling jurisdiction known to the lawyer to be directly adverse to 
the position of the client and not disclosed by opposing counsel. 
That judge also dismissed the affidavit because it was not supported by 
a written motion, but the timeliness issue is independently dispositive. 



calendaring issues are not discretionary rulings, Id. at 130-31. The 

Supreme Court ruled as follows (id.): 

Petitioners [argue] that "[alrranging the calendar or setting 
matters for hearing do not constitute discretionary acts under 
[chapter 4.12 RCW] for purposes of barring filing of an 
affidavit [ofj prejudice." 

Petitioners cite Rhinehart v. Seattle Times Co., arguing 
that Judge Cayce used no discretion in denying the 
continuance because the hearing date was mandated by 
RCW 29A.56.140. 51 Wn. App. 561, 578, 754 P.2d 1243 
(1988) ("The exercise of discretion is not involved where a 
certain action or result follows as a matter of right upon a 
mere request; rather, the court's discretion is invoked only 
where, in the exercise of that discretion, the court may either 
grant or deny a party's request."). 

On the same page that petitioners cite, however, the 
Rhinehart court distinauishes preparina the calendar from 
grantina a continuance, noting that "[r]ulings involving the 
exercise of discretion include the granting of a continuance." 

In the present case, Judge Cayce was required to invoke his 
discretion in weighing whether delaying the hearing to allow 
Lindquist to be present justified continuing the hearing 
beyond the statutory deadline. [Some cites omitted; some 
emphases added; paragraphing added.] 

Lindquist - and for that matter, the 1988 Rinehart case - plainly 

disposes of Mr. Welton's argument. Judge Small exercised his 

discretion in granting the continuance. No abuse of discretion 

occurred. 

Mr. Welton's reliance on Hennemann is obviously 

misplaced. BA 19-21. There, the "record indicates the triai judge's 



only ruling prior to the filing of the affidavit of prejudice was the 

entry of a form order on pretrial procedures." 69 Wn. App. at 347. 

Entering form scheduling orders falls within the statutory exception 

because no discretion is involved - it is pure scheduling. Id. 

Hennemann, like the other, similar cases Mr. Welton cites is 

materially distinguishable from this case. 

And there is yet another reason that Mr. Welton is wrong: he 

stipulated to a trial with Judge Small: 

[The parties] hereby stipulate to continue . . . the second set 
trial date of December 3-4, 2009, with Judge SmaN. 

CP 19 (emphasis added), Mr. Welton may not stipulate to a trial 

with Judge Small, and then affidavit him. Whether this is deemed 

invited error, waiver, or judicial estoppel, Mr. Welton is wrong, See, 

e.g., City of Seattle v. Pafu, 147 Wn.2d 717, 720-21, 58 P.3d 273 

(2002) (party may not set up error in trial court and complain about 

it on appeal); RAP 2.5(a) (party waives argument by failing to raise 

it below); Arkison v. Efhan ANen, Inc., 160 Wn.2d 535, 538, 160 

P.3d 13 (2007) (judicial estoppel precludes a party from asserting 

one position in a court proceeding and later seeking an advantage 

by taking a clearly inconsistent position). 



Where, as here, Mr. Welton sought to continue the trial with 

Judge SmaN, he cannot properly claim error on appeal. In light of 

the controlling authority and his stipulation, Mr. Welton's lead 

argument is frivolous. His appeal does not get better from here. 

C. The Community was obviously undercompensated, and 
the LLC unquestionably increased in value, rendering 
his equitable-lien arguments false and frivolous. 

Mr. Welton's next series of arguments is extremely difficult to 

understand. See BA 21-33. Beyond citing unremarkable, 

boilerplate statutory and case law that has little relevance here, the 

gravamen of his arguments seems to be that Ms. Martin failed to 

prove that he was undercompensated or that the LLC increased in 

value due to his community efforts during the marriage. Id. As 

discussed infra, substantial evidence exists on both issues, so 

these arguments fail 

I. While insufficiently fair to Ms. Martin, Judge 
Small's distribution of more than $1 million to Mr. 
Welton and less than $200,000 to Ms. Martin Is not 
unjust or inequitable to Mr. Welton. 

But before reaching the substantial evidence issues, Mr 

Welton's arguments fail for an entirely different reason: they are 

apparently premised on the alleged "sanctity" of his separate e 

property. See, e.g., BA 22-23. It has long been the law of 

Washington that a trial court does not abuse its discretion by 



awarding separate property if the distribution is just and equitable. 

In re Marriage of Irwin, 64 Wn. App. 38, 48, 822 P.2d 797 (1992); 

accord, In re Marriage of Konzen, 103 Wn.2d 470, 472, 478, 693 

P.2d 97 (affirming distribution awarding wife 50 percent of 

community property and 30 percent of husband's separate 

property) cert. denied, 473 U.S. 905 (1985); RamsdeN v. 

Ramsdell, 47 Wash. 444, 445-46, 92 P. 278 (1907) (affirming 

distribution awarding the wife 100 percent of the husband's 

separate property); In re Marriage of Griswold, 112 Wn. App 333, 

346, 48 P.3d 1018 (2002) (affirming distribution awarding wife 50 

percent of community property and a percentage of husband's 

separate property); In re Marriage of Zahm, 91 Wn. App. 78, 86, 

955 P.2d 412 (1998), affd, 138 Wn.2d 213 (1999) (even if bank 

account was entirely separate property, trial court properly divided it 

"to reach a just and equitable distribution"), The character of the 

property is relevant, but not dispositive: 

This court will not single out a particular factor, such as the 
character of the property, and require as a matter of law that 
it be given greater weight than other relevant factors. The 
statute directs the trial court to weigh all of the factors, within 
the context of the particular circumstances of the parties, to 
come to a fair, just and equitable division of property. The 
character of the property is a relevant factor which must be 
considered, but is not controlling. 



Konzen, 103 Wn.2d at 478 (affirming an award to the wife of 50% 

of the community property and 30% of the husband's separate 

property). The Konzen Court disapproved Bodine v. Bodine, in 

which the Court had held that one spouse's separate property may 

be awarded to the other spouse only in "exceptional" situations, 

103 Wn.2d at 477 (citing Bodine v. Bodhe, 34 Wn.2d 33, 35, 207 

P.2d 1213 (1949)). Mr. Welton improperly elevates this one factor. 

Rather, a division of property must be just and equitable in 

light of both parties' circumstances at the time of the dissolution. 

RCW 26.09.080. ln addition to the parties' need and ability to pay, 

the court considers the parties' ages, health, physical conditions, 

education, and employment history. See, e.g., Friedlander v. 

Friedlander, 80 Wn.2d 293, 305-06, 494 P.2d 208 (1972) (citing 

DeRuwe v. DeRuwe, 72 Wn.2d 404, 433 P.2d 209 (1967)). Future 

earnings prospects are also relevant. Id, 

There is no dispute here that Judge Small considered all of 

the relevant factors. See CP 162-63. While Mr. Welton was 

rapacious enough to ask in closing that Ms. Martin be left <$6,387> 

in debt, while he be left over $1 million to the good, the trial court 

very quickly ruled that such a distribution would not be just and 

equitable. RP 579, 595. He was right: the court's primary concern 



must be the economic condition of the parties upon entry of the 

decree. In re Marriage of Matthews, 70 Wn. App. 116, 121, 853 

P.2d 462, rev. denied, 122 Wn.2d 1021 (1993). 

Ultimately, all of Mr. Welton's talk about the character of his 

separate property is quite misleading: the trial court characterized 

his interest in the LLC as his separate property and gave it entirely 

to him. CP 184, 167, 349. Ms. Martin did not receive any of his 

separate property, but rather received an equalizing judgment to 

render the distribution 50150. CP 167-68.5 The only issue here is 

whether the equalizing judgment is just and equitable. 

That question is not even debatable. Mr. Weiton received a 

net distribution of $1,004,605. CP 347-49. Without the equalizing 

judgment, Ms. Martin received a net distribution of $3,853, although 

she is deeply in debt, while he lives off the fat of his LLC. Id. Even 

in the judgment - which is very difficult to collect - she received 

only $180,786.58. CP 169. While this is not enough, it is certainly 

not unjust to Mr. Welton 

Of course, any equalizing award payable post-dissolution - like the 
equalizing judgment here, or all maintenance awards -will be paid from 
separate property: all of the property will have been distributed as the 
parties' separate property. Obviously, that does not render all of them 
"disfavored." 



Trial courts commonly use equalizing judgments when it is 

not otherwise possible to "conveniently effectuate" a just and 

equitable distribution of assets: 

In making a property division, it is not always possible to 
conveniently effectuate a "present allocation of property to 
each party, and in a proper case, the property may be 
awarded to one with a duty to make compensating payments 
to the other, ..." 

In re Marriage of Young, 18 Wn. App. 462, 465-66, 569 P.2d 70 

(1977) (quoting Thompson v. Thompson, 82 Wn.2d 352, 357-58, 

510 P.2d 827 (1973)). This is what Judge Small did. He obviously 

did not abuse his discretion in this regard. 

2. The community was grossly undercornpensated 
for Mr. Welton's community-property efforts. 

Mr. Welton repeats - over and over - that Ms. Martin 

provided "no evidence" that he was undercompensated. BA 24, 

26-28. While this is false, it is also irrelevant: the question is 

whether She community was undercompensated for his services. 

Under the following evidence, that is obvious. 

The following work evidence is entirely unchallenged here: 

+ Mr. Welton "worked exclusively for the orchard during the 
entire marriage." CP 160 (FIF 7h). 

+ Also during the marriage, Mr. Welton's job duties increased 
over time as he took over all the work as his parents slowed 
down, starting in 1999. CP 160 (FIF 7i). 



c Prior to the separation, Ms. Martin and Mr. Welton pianned 
to fuliy take over the LLC operations. CP 161 (FIF 7k). 

c Mr. Welton "supervises all of the L.L.C.'s employees, 
including as many as 50 during harvest." CP 160 (FIF 7h). 

c Mr. Welton on call 2417 and worked 12-16 hour days at peak 
times, including on weekends, Id. 

e "His last vacation was in 2009." Id. 

Similarly unchallenged here is the following payment evidence: 

+ In 2009, the LLC paid Mr. Welton $3,000 per month to run its 
entire operations. CP 160 (FIF 7k). 

c Mr. Welton was ordered to pay $735 per mos. temporary 
maintenance beginning January 2010. CP 157 (FIF 5a). 

4 That same month, the LLC decreased Mr. Weiton's pay to 
$2,500 per month. CP 160-61(F/F 7k). 

c The court then reduced Mr. Welton's maintenance payment 
to $635 per month in March 2010. CP 157 (FIF 5a). 

c By July 2010, Mr. Welton owed Ms. Martin $3,175 in unpaid 
maintenance, and $776 in fees. CP 157 (FIF 5b). 

c Mr. Welton paid Ms. Martin $3,951 in July 2010. Id. 

t At some point, the LLC lowered Mr. Welton's pay to $2,000 
per month. CP 161 (FIF 7k); RP 213-14. 

+ The court terminated Mr. Welton's maintenance obligation in 
November 2010, with him owing $2,540 to Ms. Welton. CP 
157 (FIF 5b). 

c At the time of trial, the LLC was paying Mr. Welton $2,000 
per month to run its entire operations (described above). CP 
160 (FIF 7j). 



Compare those facts with the following unchallenged facts: 

+ At the same time, the LLC paid one of its employees, 
Vincente Cruz, $1,900 per month. CP 150 (FIF 7k). 

+ Mr. Cruz had worked for the LLC for 17 years. RP 114 

+ Mr. Cruz, like Mr. Weiton, received free housing. RP 410. 

+ Mr. Cruz testified that his job was checking on the cutting 
and harvesting, and also said he "does everything"; but there 
is no evidence that he runs operations, manages business, 
supervises 50 employees, or is on call 24R. Id.; RP 114. 

Based on the above unchallenged findings, as soon as Ms. 

Martin received temporary maintenance, Mr. Welton's pay began to 

decrease, while his work level continued to increase. He was on 

call 2417, and sometimes worked 16 hour days. The LLC paid one 

employee only $1,200 a year less than it paid him. No evidence 

shows that the community was ever compensated more than these 

amounts during the marriage.6 The judge could easily determine 

that the community was undercompensated for his community 

services based on this substantial, unchallenged e ~ i d e n c e . ~  

Further, the following income evidence is also unchallenged: 

6 As noted above, the community's housing was also prov~ded, but the 
trial court properly conciuded that this was insufficient, where a mere 
e~npioyee received the same benefit for his family. CP 167, CIL N4. 
' Mr. Welton's claims that Ms. Martin had to put on expert testimony are 

meritless. BA 27-28. No authority requires a specific type of evidence. 



+ The LLC had total sales income in 2010 of $774,342. CP 
159 (FIF 7d). 

e The LLC had income from "other investments" that grew 
from $12,587 in 2007, to $487,599 at the end of 2010. CP 
159 (FIF 79; RP 261-62; Ex 10. 

+ The LLC partners' capitai accounts went from a low of 
<$347,088> in 2003,to a high of $357,886 in 2010. CP 159- 
60 (FIF 7g). 

The trial court could easily conclude from all of the above 

unchallenged evidence that the community was historically 

undercompensated8 for the work Mr. Welton did for the LLC and for 

the success to which his community labors substantially 

contributed. These unchallenged facts lead to the reasonable 

conclusion that the Weltons drove money back into the LLC, and 

into "other investments," earlier to build the business at the 

community's expense, and later to avoid increasing Mr. Welton's 

income, and consequentiy, Ms. Martin's maintenance. See, e,g., 

CP 165, CIL 12 ("by routinely foregoing draws equal to his real 

estate income; that is, agreeing to be underpaid, the net capital 

accounts ... increased substantially . . . . This increase of over 

Indeed, Mr. Welton's 2004 K-I shows net rentai income of $36,451, but 
a distribution of only $15,928; and his 2005 K-I shows nei rental income 
of $75,079, but a distribution of only $18,000. Ex 21, 
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$600,000 during the marriage, was again due in iarge part to the 

petitioner's efforts" (emphasis added)). 

In addition, while challenged, the following additional income 

findings are both relevant and well supported by the record cited: 

4 In 2009, the LLC's net rental income was $392,648 (Ex 2j 
p.26,' 2009 tax return, Schedule 8825). CP 159 (FIF 7e) 

+ Mr. Welton's share of the rental income was $129,574 (Ex 
2j, p. 16, 2009 Schedule K-1 for Gene Welton, "Net rental 
real estate income (loss)"). Id. 

4 But he took just $42,768 in draws in 2009 (Ex 2j, p. 16, 
"Guaranteed payments"). Id. 

6 !n 2010, the LLC's net rental income was $250,452 (Ex 2j, 
2010 tax return, Schedule 8825). CP 159 (FIF 7d). 

r Mr. Welton's 2010 share of rental income was $82,649 (Ex 
2j, 2010 Schedule K-I  for Gene Welton, "Net rental real 
estate income (loss)"). Id. 

r But he took just $32,570 in 2010 (Ex 2j, 2010 Schedule K-1 
for Gene Welton, "Guaranteed payments"). 

The completely supported findings," together with those stated 

above, amply support the trial court's conclusion that the 

The 2009 tax documents may be numbered in smaii handwriting in the 
lower right-hand corner. 

'' Mr. Welton's assignment of error to these findings is equally as 
troubling as his other shortcomings noted so far. These assignments 
are frivolous. 



community was "grossly" undercompensated for Mr. Welton's 

community efforts. CP165 (CIL J1) 

3. Ms. Martin proved how much the community was 
undercompensated for Mr. Welton's community 
efforts. 

Mr. Welton also argues that "even if" he was 

undercompensated, Ms. Martin was required to prove by exactly 

how much. BA 29-33. She did: 

+ The trial court entered unchallenged findings that the LLC 
purchased two parcels during the marriage for $260,000 and 
$76,000. CP 155 (FIF 2d). After the separation - but still 
during the marriage - the LLC acquired additional property 
worth $235,000. Id. This totals a $571,000 increase just in 
LLC property, but the trial court accounted for only the 
$336,000 acquired before separation. CP 164 (CIL I?), 165 
(CIL 13). 

+ The trial court also counted the unchallenged $305,083 in in 
"other investments" that the LLC had acquired by 2009. CP 
159 (FIF 7f), 164 (CIL l l ) ,  165 (CIL 13). 

t He also counted the unchallenged $600,000 increase in the 
partners' capital accounts between 2003 and 2009. CP 159- 
60 (FIF 7g), 165 (CIL 13). 

This totals the $1,241,083 in increased value the LLC enjoyed 

primarily due to Mr. Welton's primary management of the LLC's 

business activities. CP 165 (CIL 13). 

But the trial court took only 113 of the increase in the real 

estate and other investments through 2009, plus the total value of 



the capital accounts at the end of 2009 ($274,139). Id.; see also, 

Ex 2j at p. 28 (2009 Schedule L). Mr. Welton's share of that was 

$305,074 (113 of $915,222). As noted above, the trial court also 

found that the community was shorted roughly $87,000 in draws in 

2009, and roughly $40,000 in 2010, and the evidence shows similar 

losses going back to 2004, all totaling well over $200,000; but the 

trial court did not count any of that. 

In short, Ms. Martin amply proved precisely how much Mr. 

Welton's undercompensated efforts increased the value of the LLC: 

at least $305,074. It is unchallenged here that beginning in 1999, 

Mrs. Lilian Welton cut back due to health problems, Mr Mel Welton 

also cut back and only "occasionally" helped out, and Mr. Gene 

Welton's duties concom~tantly increased over time. CP 160 (FIF 

7i). But the community did not receive the increased value 

primarily obtained through his efforts - Mr. Welton did Again, Mr 

Welton's argument is frivolous. 

4. Mr. Welton's other equitable-lien arguments are 
equally frivolous. 

Mr. Welton next argues that the trial court "must" offset the 

rental value of the home and his inadequate wages against the 

equalizing judgment it entered. BA 33-40. For this "must" 



proposition, he cites only Connell v. Francisco, a case involving a 

committed intimate relationship (flkia "meretricious relationship"). 

BA 33 (citing Connell, 127 Wn.2d 339, 351, 898 P.2d 831 (1995)). 

Connell obviously has no application in a dissolution action. This 

claim is frivolous. 

Mr. Welton also notes that a trial court "may" offset benefits 

received by the community, BA 33-34 (citing in re Marriage of 

Miracle, 101 Wn.2d 137, 139, 675 P.2d 1229 (1984); In re 

Marriage of Pearson-Maines, 70 Wn. App. 860, 870, 855 P.2d 

1210 (1993)). This assertion is legally accurate, but the trial court 

expressly determined that the rent-free residence was insufficient, 

and the monthly payments were grossly insufficient, and it saw no 

need to offset them. In light of the trial court's failure to 

compensate Ms. Martin for the community's massive losses on the 

LLC's rental properties, this is fair. More importantly, the overall 

distribution is more than just and equitable to Mr. Welton - a 

challenge even he cannot bring himself to make - there was no 

abuse of discretion in not giving him an offset. 

Mr. Welton argues - yet again, and at great length -that the 

findings that the LLC "thrived financialiy" are not supported by 

substantial evidence. BA 35-40. This is a mere exercise in re- 



arguing his facts. Id. There are contrary facts in every case, but 

the substantial evidence standard of review is very well settled: 

The trial court's findings of fact wiii be accepted as verities 
by the reviewing court so long as they are supported by 
substantial evidence. Ferree v. Doric Co., 62 Wn.2d 561, 
568, 383 P.2d 900 (1963). Substantial evidence is that 
which is sufficient to persuade a fair-minded person of the 
truth of the matter asserted. King County v. Cent. Pugef 
Sound Growth Mgrnt Hr'gs Bd., 142 Wn.2d 543, 562, 14 
P.3d 133 (2000). 

In re Marriage of Katare, 175 Wn.2d 23, 35, 283 P.3d 546 (2012), 

cert, denied, 133 S, Ct, 889 (2013). In other words, the Court 

searches for evidence that supports the findings. It need not bother 

with Mr. Welton's alleged evidence, which the trial court rejected. 

The findings are well supported the evidence cited above, 

which need not be repeated here. A few points can be addressed, 

however. First, for the umpteenth time Mr. Welton implies that 

because there is no evidence of the LLC's value when the parties 

married in 1997, the trial court could not find that its value 

increased during the marriage. BA 35. This is obviously illogical. 

The trial court found - on ample evidence - that the LLC's value 

increased during the marriage, That is all that is required. 

Second, Mr. Welton essentially argues that because his 

parents had to make capital contributions to the LLC over the 



years, the trial court cannot find his community efforts primarily 

caused the LLC's substantial increases in assets. Again, this is a 

fact argument, albeit not one made to the trial court. See RP 570- 

79. "Failure to raise an issue before the trial court generally 

precludes a party from raising it on appeal." Smith v. Shannon, 

100 Wn.2d 26, 37, 666 P.2d 351 (1983) (citing Seattle-First Natl 

Bank v. Shoreline Concrete Co., 91 Wn.2d 230, 240, 588 P.2d 

1308 (1978); RAP 2.5(a)). The Court should exercise its discretion 

not to reach this argument, or reject it in any event. 

D. This Court should uphold the trial court's $10,000 fee 
award to Ms. Martin, and award her fees based on her 
need and Mr. Welton's ability to pay, his intransigence, 
and the frivolous nature of this appeal. 

Mr. Welton has the temerity to argue that Judge Small not 

only could not award Ms. Welton fees based on her need and his 

ability to pay, but that this $10,000 award shows how biased Judge 

Small was against him. BA 40-41 & n.lO. it is sad to see a grown 

man who has assets worth well over $1 million, while his ex-wife 

received a judgment against him of only $180,786.56, arguing that 

he does not have the ability to pay because his parents won't let 

him. Id. He has the assets and the earning capacity. Ms. Martin 

plainly has the need. This Court should affirm the trial court's 



award as not an abuse of discretion, and also award Ms. Martin 

fees on appeal under RCW 26.09.140 and RAP 18.1. 

Ms. Martin also has a Charging Order that Mr. Welton has 

utterly failed to challenge on appeal - an order entered due to his 

incredible intransigence. This frivolous appeal is consistent with his 

contemptuous pattern throughout these proceedings. This Court 

should also affirm the award to Ms. Martin, and award her fees on 

appeal, due to his intransigence and the frivolous nature of this 

appeal. RAP 18.9; In re Marriage of Greenlee, 65 Wn. App. 703, 

708, 71 1, 829 P.2d 1120 (1992). He raises no debatable issues on 

which reasonable minds might differ, and each abuse of discretion 

and substantial evidence argument he raises is so devoid of merit 

that there is no reasonable possibility of reversal. See, es.g., Fay v. 

N.W. Airlines, Inc., 115 Wn.2d 194, 200-01, 796 P.2d 412 (1990); 

Carlile v. Harbour Homes, Inc., 147 Wn. App. 193, 217, 194 P.3d 

280 (2008) (citing State ex re/. Quick-Ruben v. Verharen, 136 

Wn.2d 888, 905, 969 P.2d 64 (1998)). 



CROSS-APPEAL 

A. Assignment of Error & Issue. 

Ms. Martin assigns error to the trial court's failure to award 

her the amount she reasonably requested at the close of trial, 

$300,000, whether through an equalizing judgment, maintenance, 

or otherwise. RP 588. Ms. Martin is left nearly destitute at this 

point, and the Weitons have amply demonstrated their 

unwillingness to bow to the trial court's judgment. Judge Small 

abused his discretion in not awarding her enough because the 

award is not just or equitable to her. The Court should remand for 

entry of an equalizing judgment in her favor, together with a revised 

Charging Order against the LLC for $300,000. 

B. Statement of the Case. 

The facts are fully stated above and incorporated here. 

C. Argument. 

If, at this point, the Court is not firmly convinced that the trial 

court's award is not fair and equitable to Ms. Martin, there is not 

much more to say. To leave a 12-year marriage at age 55, with 

nothing to show for it, but with multiple disabilities, while your ex- 

husband continues to live rent-free and enjoy the fruits of his more 

than $1 million in assets - a number that will triple when his parents 



pass away - is devastating. It also feels massively unjust and 

unfair to Ms. Martin. 

The distinguished judge's equalizing judgment is well within 

his discretion as a legal matter, but equitably about half what it 

should be. See, e.g., Young, 18 Wn. App. at 465-66 (when 

community property is insufficient, "'in a proper case, the property 

may be awarded to one with a duty to make compensating 

payments to the other"' (quoting Thompson, 82 Wn.2d at 357-58)). 

Alternatively, the court's $0 in maintenance is neither just nor 

equitable, and the court certainly could order maintenance. See, 

e.g., In re Marriage of Washburn, 101 Wn.2d 168, 178, 677 P.2d 

152 (1984) ("Where the assets of the parties are insufficient to 

permit compensation to be effected entirely through property 

division, a supplemental award of maintenance is appropriate"). 

This Court cannot reverse unless it is firmly convinced that 

Judge Small's decision is beyond his discretion. Contrary to Mr. 

Welton's claims, separate property is not inviolate. But again, if the 

Court is not convinced at this point, multiplying the arguments will 

not help. Ms. Martin asks for a remand for a larger judgment. 



CONCLUSION 

The Court should affirm as to Mr. Welton's appeal and award 

Ms. Martin fees on appeal. It should also reverse on her cross 

appeal and remand for entry of a just and equitable distribution. 

RESPECTFULLY SUBMITTED this 17th day of April, 2013. 
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l i  / I  petitior~crihusband is the oilly son who lias wo.orkcd fox the Earnily orchard busir~ess. 

FI:NUl'NCS OF FACT 

1. CL%~I$J~,,~J,I,~~.J~~~;~.$~,~G!~~~;!~.?J~. 

a. 'I'tie parties met in 1996 iit the F,ilst Wenn~chee Coslco which wau t i le  wife's 

l'ortner place of arnployr,?~cnt. Tlic parties were m.arried on July 2G, 1997, and soparated 0x1 March 

29, 2009, Tlare we1.c no children of iltc n:iarriage, and the wife is not pregnant. 
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11. Genc Wel t i~~i  is 62 yeirrs old. Marina Wclton is 55 years old. Mr. Weilori 

'~raduated From P;ast.~nonl i - l igi~ Scliool in '1978. He hiis worked ,for thc family orchard cknd 

controllccl rtimosphere whretloiise his entire ndult life. ?'lie iii~sbnrtd has two brotitcrs. 'rlte 

2 3 ~ ~  b. Ou. January 1, 1'196, the petitioner's parents gifted I'elitiotxer a 113 interest in the 
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a, 'l'he fiilnily orcht~rd began in 196.5. Orlgin~illy, the orcliarti and contr(tile.tl 

art~l.osp11e~:~ fiiciliiy were owned and operated by the petitioner's pitreiits, Me1 and 1,ilIiail Welton. 

Welton C)rcliards and Storage, l..,,l',,C. was fon'i~ed by petitioner's pa:ents. The Limited 1,inbilit) 

Compar~y owns all of the orchnrds' assets and co~ltrolled atrrrosphese warehouse. The orcltarc 

primarily iricludes a variety of apples and pears. The controlled atmosphere warellouse 11ns a30,00( 

bin storaye capacity. As of the date of trial, t'lle warehouse and the land il sils on hiid arl assessec 

mnrket val.t~e o f  $2,898,100. 
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C.L,.C. before he mar~ied the respondent. The pdi?ies stipulated the petitiorier's minority iittorcvt ii 

i l~c  L,,L.C. is currently worth $2,095,870. 
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c. 'I'he p;triies stipnlat~i! tlie fair snilfk,et value (>I.' the rcai est:ite owneti by Ihc 

i,,,.l.,.C, wns $5,688,500.00, itrcludirig the petiiiane1,'s past:nlu' kotne. Excluding the vdiile of rheir 

home, the petitioner's 113 interest in the 1,.I . .C, wo~rld be word1 $:1,018,000. 

d. In 2000, the respondonl disclaimed her interest in eight p:vcels of  property 
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10 

r~wneti by the L,L,.C. Tliese paicels are valt~cd tit $5,352,5(10. The I,.S.,.G. later pururcliassed two 

additional pr~rcels for $260,000 and $70,000 during (:he n~arrlqgc and heforc scparaliua. After 

fieparation, tho L.l,.C, acquired the Stirnus property for an hidditiorinl $235,000. 

c. Xluriilg the marririge, the parties lived in a double-witle rnodirlar horno, 1:erxt free, 
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Ancl~orage, Alaska for niore than two yedrs. She carried tnore than $34,000 pet year plus benefits 
21 

that. was owncd try the L.L.C.. Ttio home was on a parcel valued at $81 1,400, of wllict~ $221,400 

was ilttr:rlbi~l&d to two modular homos, inc!uding the taxnily home, where the petitionerllrusbur~d 
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2 2 1 1  In 1095 she was transforred to the East Wenatchec Costco, and took a reduction in pay and position. / 

~:ontinues lu reside, rent free. Tho L.L.C, paid and continues to pity the pmpcrty taxos, insurance, 

ant1 ulilitios for this rosidcr?ce as part of the petitioner's einploytncnt vfitll the L,.I,.C., as well as his 

Rcnllh and dental insnrarice, 2nd telephone. 

3. X&kerjuni~dei~+;/W ife's JYork tiistea. 

, a. Prior to 1.905, tilo rospondcnt worketl ill Costco as a manager i n  triiining in 

3 1 Botwcen 7000 ilnd 2006, ihr rrspondml hiid inlernlittmt low back problems t h a  resuil~d in lime oll i 
work. Eventually she qualified [or Social Security disability which terminated in June 2008. When 

25 24il 
she returned to Costco full time, she worked itr stocking and food-produce department r t t  the 

27 

28 

29 

Woodinvilic Costco. Because her son was cmployod at the East Wcnatctiee Costco, company policy 

woiild nol allow her lo return tn her fornior plxcc oS employment. 
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1). Respondent rrlso hail nli in.~l~orne bnr;iness called Creative Mernorics during tlic 
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mnriiagc. Since 2006 ilk busltt.ess tiid not earn :t dg~~itict~~lrit net income. 

c. Tho respcrritlenl sal.ary and wnge i~lcoute wcre as f'ollows: 2006 - $2,i)32, 2007 - 

$9,6131, 2008 - $25,745,2nO9 - $23,600, ~ i l d  2010 - $19,143, 
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l'his injury occurred during the ir~arriage and befox separation. Shc htts been treatcd regularly by I 

d. Sitrce March or fipril 2011 the rcspoitdcnl lii~s carticd approximately $2,600 pcr 

11,ont.1.i in  cijmljii~ation with p i ~ t  lirnc earnings :rind ciisaljiiily puymonls. As a siinscirso~ral piirt-lirue 

hilember Service Assistant at Clostco, she expect!; lhat amount of ittcotnc Lo coiitinue unlil sarly 

Sanuary 20.32. 

e, The respondeili has also beca attending sci~ool on-line through Ashi'ord 

Uriiversily, She has performed cxernplary by cnrniny straight A's, She llas receiveti hcr AA tiegree 

14, 

15 

1.6 
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~ n d  hopes to cornptcte a Uacl1eior:'s Degree irk two rtlore yeus, 

4.. . gg,sl~~~&&W,ge's Work In&. 

a. On January 11, 2009, the respondent was injured wllile worki~lg for Costco. 
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Dr. Julie Hodapp, a physician at Virginia Mason Ciinic in Scattle. 

b. Aftcr chiropractic ireatmeiils, the respondent returned to work; howcve~,, she 

z2 
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26 

WNS u~lable to work after July 17, 2009. Since then Dr, Hodapp piaced work restrict.io11s on lhe 

respondent regarding the use of her right arm, overllead weigljt lifting, anti physictit capacity. Norc 

rcccntly, shc l~as worked periodically in tcrnporary positions for Coslco as her injury allowed. 

c. As of the date of: trial, respondent's injuty has prevented her from rcturning to 
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28 

29 

her previous pos~lion with Costco. She is limited to lifting no ~ n o l e  lha?~ 50 pound8 lo her wnisl, and 
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711 e. 'lhe rcspondet~t's rriost recant docror's visil report states: I 
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tin rnorc ili:ia 10 poiinds ilbove ber klicail. Slle i1kiO expericrices vertigo if her jo'b recjuiros inluch lieti(! 

movement. 

r ,  
il, Iticre is Ira evidence. that Ihc rcspoaclent is rriiiliiigcri~~g or cxa#ijerii(ir~g her 

symptoms. I-ler irlilial injuries were to hcu head, neck anil back, After returning to work slia 

xu8k1inrd a tom rotator ajff injury iiue to the rcpetitivc niovenrenls ot' lierjob. 
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"Jm.pr$ssioii: Ongoing cccvic;il strain and rotntor cuf' injury with rtcw 
diagnosis of post coiicussivc synciron~e (vertigo},, which i agrw wi~ll." 
Exhibit 9(u). 

Rcspondcnl's rnosl rcoenl physical lilerapy report states: "Contimic wit11 trentlx~ent." Physiwl 

'Shcrapisi, Doug i.I,anis is hopeful rexpondent's sl~oulder i i g i u ~ y  will ceasc requiring b.eiitn>ent in  the 

nenr fi~ture. 

5. ' Mab&g,gnoc aricI.Atto_t:ne&- 

a. This court ordered temporclry maint.enance of $735 per month beginning 

January :I ,  21)10. Tlie amount was reduced to $635 per n~onth beginning March 10,2010. 

I). By order dated July 8, 20t0, the a~nount o% unpaid inailitonance was $3,175. 

The court ordered tl1e petitiai~echubarid ta pay the respoudcnt's attormy's fees n?ci costs of $776 

t)efr>rc 11.11y 9, 2010, Ttrc petitioiier's lemporary maintenance obiigatiol~ was terminated after 

November 201.0. Mainte,n:~nce for Ai~g~isl  thmugh N~ovember tot& $2,540. 

c. Before trial, this court also ordered the petitionor to pay $3,500 toward the 

respondent's aRomcy's fees. This court ordcrcd petitioncr to pay ari additional $300 for 

respontlenl's attorney's fees reiaiiriy lo the petitioner's ix~otion for reconsideration. The court 



oi~tlered atx addii.ia~iul $500 it1 alloriioy fees foc t:hc rcspondenk/wil.'e sflcr the petilioncr was fo~irtd ill 
I 

2 

3 

dl. 
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6 
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contempt for &~iling I:n pay Llte n~aliiteriancc ilie first two rnont,hs idi.er entry of {.be ort!er. 

(lonc;equently, tire cou1.1 orderoci the petitiotierlhusi~i~nit to pay ~otal of $4,300 in ot~on~ey's ibcs lo 

the iesyandent/wifc. 

d. Tile court ordered the respoildent to piiy the petitioiier's attorney's fees as a 

7 
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1.0 

1.1 

12 
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1.5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

21) 

sanction for a late currtinunncc of tho trial in the amount of $2,800. T'lzc cutlrt wllowed thiij ansount to 

offset the irnounl of fces and mainiena~lcc the hush~nd owctl thc wifc. Tllerefore, 8s of April 211, 

2012, the pctitioner/husbarid still owed the respoirtientiwifc $4,(l40 ($2,540 s $4,300 - $2,800 = 

$4,040). 

6. :P&J&,m&$&ition of Assetk 

llefore trial, l l~e respot~de~li sold a irlobile liarnu: actliiired during the ararriage for $30,000. She 

was allowed the use o f  all of' tirc proceed&. I:ronl tfie procecds she pait! her nledical bills, moving 

expeases, ~11d attot~iey's fees, which depicted all the pi:occeds ~:eceivcd from the sale. 

'7. . Qcra,!io11 of Weltan Orchartis iind S t g n & , t U :  

a. During ZOO6 and 2007, the rcsporidcnt worked for the L.L.C. driving tl.aclor, 

pulling a sprayer, mowillg, putting out coddliiig mot11 lures, "wrestling" bins atid other typical 

! orchhasd work. She was paid for that work, 111 oihcr years, she nccoinput~icd tho petitioner tending 

tile wind machines and otlicr mirjccllllaneous duties without pay. 

b. When one of the L.L.C.'s C h  tel?ailts failed to pay tile rent in 2000, the L.L.C. 

was forced Lo refinance lo slay in b~isiness. Farm C~.edit requircd the rcspontlent/wi.fe to disclaim 

~ n y  interest in the real property owlicd by ihe L.L.C. nt that tilnc b~foro  providilig the financing. 

Responde.nt was never askctl to sign any loan docurr~c~~ts in lieu of signitig tile disclainlor. 
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>imici?tpt,~y if !he I.,,.L..CI, was unal>lc to Eina.nciaLiy survive cvcn with l l ic loall fmm Fnrrn Crcdil.. Shc 

did llor reccive any itidcpendont icgtll arlvicc bcforu sign:.rtg ihc dificlaimcr, Rcspo~rdenl, wns 

unaware ofir~iy pot~riliiil interest she had iii ill8 L,L.C. until after (.ha dale of i ho  sepw&tian. 

ci. 'l'he I,.I,.C:+ riot oiily sui-vived, il thrived. Wliile Me1 ilrild 1.iliiaii Welton hive 

lint been .fo'ortbcoming with all of the li.l~an,ciai rnoo1.d~ of the I:,.L.,.C., a ticonher of tile I,.L,.C.'J tax 

tetnrtls wcre adt11it.ted iilto evidcllce, Ti~ese records show the folollowi~~g: lhtal  sales inwine, for the 

t,.l,.C;. is1 2010 was $774,342. Taxai>le incoiiic was <$115,165>. In 2010, the I.,.',.C, income From 

the i:ciitnl of iLs CA, space was $597,665, in 2010 the I,.L.C:.'s net renlal incorrie was $'250,1.52. Of 

tlGs amount, %82,fr40 wiis tlie petitiuner's shim. l'he petitioner only received tiraws amourrting to 

$42,570 rhat same year. 

e. Iri 2009, the L.L.C.'s i>er rental incoine froin tile CA facility was $392,648. The 

petitionerA3usband's shim was $129,5711. I:le rcceivod draws i~n~outrting to just $42,768 thal, year. 

L "Ile income tux returns for the 1,,.I,.C. eiso indicate the l.,.i..C, has "other 

investrner~ts" h l  acidition to the land and improvements. 'No other itrvestmetrts were reported in the 

ycars 2003-2006. Tn 2007, "other irivestmeuts" began at $12,587 in the beginning of the year and 

increased to $274,7136 at the end of the year. These other irivestmcnts were wortli $305,083 81 !he 

beginning of 2009 and wets worth $487,599 at the cnd of 2010. ?'he tax retorus do riot specify whiit 

RT& these investments. 

8, At tbe beginning of 2003, the pat.t~>ers' capital accolints wcrc <$239,182>. By 

the end of  that year they were <$347,08Rr. Ry the end of 2004, the partners' capital accounts were - 

$207,083; at the end vf 2005, tticy wcre <$257,630>. At ihc end. of 2006, tl~ey were e$133,023> 

POI' & COL .- Pllgc 7 



311 cnd of 2009 to S357.886 1 ~ I I C  and of 20 iO I ~ u s ,  during 111e t~ur~ii ige,  the partners' uipital 

ant1 by thc end of2007, the parlners' capitol wootinl:$ had i~icreesccl Ltr $40,518. 'I'llat amoirilt grew 

accoitrm grew from t i  low of <$34'Y,OR8:. to iil)out %2"1,000 in March 2009, an inweuse ol' over 

i 

2 Lo $266,769 by the end of 200X/begiui~t@, o' 200'3. %re accounts again g~ewf ifom $274,:1:l(r a( the 
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$600,000, 

11. Tlic pctltioncrllrrstrand Y I I ~ ~ I V ~ B C S  all OP the I,.I,.C,'s en~ployecs, ineluding ils 

many as 50 during I'larvest, Hz worked exclusively for the orchard diiriay the entire marriage, He 

was ozr a111 2417 and worked 1%--16 hours days a t  peak tirues, incluciing tbt! wcckeads. H i s  lust 

vacation was in 2009. 

I In 1999, ldllian Wcitolx liad hcaltll yroblcms, and she stopped working for tIic 

L+L.C., olher than doing payroll. Me1 Welloil also c ~ t t  back and occasionally worked in the 

warehouse and helped (luring liarvest. During the maniuye, the petitionerlt~uuband's job cluties 

increassd over tiine as lie: look up ihr, slnck in tI1c Ch warelmuse, and took over equipmcrlt 

mninte~sance irr addiliorl to his dutics of running the orchard. 

j. 'nit L,L.C, ctrrrently pays I.bc petitioner $2,000 per ]nonth to ntrr the cntire 

orchard and CA warehouse operations, wilile his rlrothex and hther  keep the books. 

Petitionerlhusband is the uperatioris manaj;er Eor the L.L..C., and his father, Mei Wellon, is the 

businoss manager. 

k. Onc of the year around employees of tho L.LC., Vincente Csuz, whose 

supervisor is the pelitioner/I~ushilr~d eas1l.s about $1,900 per month plus similar free ho~ising as 

petitioner receives. Mr, Cruz only 118s tu pay his power and water bill, in 2009, the L.L,C. paid 

petiiioi,erl$3,000 per month to rnn the eoLire operation. This amount was decreased to $2,500 per 
I I 



rnorilh in liuio:try 2010, then to rlle cijn'ent =,OOU pcr montli, Prior ro sopaiutior~, petiiimer i~nd 
1 

3 
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8 

1) 

1,0 

11, 

:I 2 

13 

9 Consequerltly, rcspos~dent did not reccivc her propcriy and incurred $45,563 in unl?ece$a~~ry moving 

rmpomldent expcc.ted to ovcnlunlly lake over th.e operation o:C W e i t o ~ ~  Orcl~ard!: a~id  SMlage, l.,.l.2.i:. 

wiiea MOI aild Liltian Vv'allorr r t & k  wpve .io I@v cr abk +do YO . 4 3  
8. ~hti~o.d",~wLt~~~e&l&q&~&~~ 

a. Petitic,rrer's wlrole lire iilsurlmme policy was w o ~ l b  $230 at tlre tii~le of 

scpawtion. Petitiorler owned a Harley Davidsuiz motorcycle, but lic trt~nsfcrred title to his brothier. 

after scparatioi~ Z I Y ~  rvftcr lllc court uscd it as lcvernge to Ililvc LIie petiiiunt:! plty somc cri' tds 

rnxinlenarlca obligulion. Pctitioncr also l-iiis about $1,000 i i i  other hou8cliold gooris, not Lietcd uri tkie 

propertymalris. 

as llcr sepwrilte property '1351 Outlook Rorid, Outlooic, 

'15 

16 

17 

18 

I Waslringlon, aftcr her cdther passes sway. Her f~ther  is 76 years old nut1 has sufforcd strokcn and lia8 

demeiili:?.. 'The curreul assesscd nrarkel. value is $148,200, 

c. When ihc rcspo~idcnt asid her family camc lo pick up her tiouseisoltl yootis rron~ 

tile family lrome, the poiirionerihusband was less tlian nccommodatiny iind unreasoiiiible. 

23 / /  before petilioilcr put a portion of it in slotage. Consequently, the coiirt cannot find that there wns 

2(1 

21 

22 

significant, rnci~surable darr~icge to the property when it was found in storage that wuid be 
25 

expenses, 

(I. 'Tliere ws insufficient evidoricc as to tbc condition of tlte respondent's property 

2611 
altriburutablc io the actions of the potitio~ier. 
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i'etitioncrlli~~sbariii's livink t?xpwil;erj exceeci h i s  current lsvol of payiilrilw decided i~poi-i 1iy tile 1 1 1  

Because the respondent3 spjxaiscr was dcr~iecl tuccss to the propoi?y of the I,.L,C:., she 

011 iucnrxcd $1,701 ill irnuccesbary cxpcnscs 

7 11 liased on llilo ahove Firrliings of'T::kcl, the court relicllcs llle EoUowing 

CONCI,USIONS C)T TAW: 

101; 
A. : 'I'i~e coilst aouducictl that RCW 26.110.080 providos in part: 

(1) The tialure and extcnl of the conxrnur~ily propetly; 

3.1 

12 

'1.3 

l b l l  
(2) The Iralure and extcnt of the separate property; 

In a procceding for tlissuluiion of the tnarriage . . . the couri sIi.all, 
without regirrd lo oiisconcluct, innkt  ducli disposition of the propcrly and the 

. iiabililics of rile parlics, citiier ~ommun.ily or soparale, us shall appcur jusl und 
eqiiitablc aftcr considering all rcicvant factors including, b u t  not li~niied to; 

.17 11 (3) ' b e  durariail of the marriage . . . ; and 

(4) Tho economic circumstallccs of each spouse . . . at the. timc the 
ciivision of property is to becotne efleclivc . . . 

B. TIlc Washinglun Family Isw Ooskboak states in  p;irt 
21 

22 

23 

24 

I.AW OT*LIICEOI'KYI,!3 D. PIWICK. P.S. 
222 Soiitli Mimint1 

Wooslchec. WA 911801 
(509)662.8331 

1'AX (509) 663-7196 

When community funds or lubor are 11sed lo enhanu: ttx soparate 
property of a spouse, Washington co1irt.s may use equitable liens Lo increase Llle 
size of the oti~or spouse's award ol' comrnuiliiy property. "Shcrc nrc several 
canditioris to thc inrposition of &il eequiiable lien: 

25 

26 

27 

28 

29 

r The claim for an erpiiabie 1ie11 rnust bo s~rpported by direct 
evidence of a contribulion to the propcrly oil which the lion is 
aasertod. (citation omitted) 

r The evidence must be nlore tllali afi assertion or a claim. Some 
decisions have enrphasized (be i~npotlance of documentary 
evidence. (citation omitted) 'The evidence should be specific and 



supported by precise cvicicuce a.s to the viiluc of! the coritrib\ition. 
(citatioii olailted) 

* 'I'tie ovcrall circurnst.t~~ices of tbo case rnusl establish i,hlil i t  is 
ctl~zitablc to ia~press a lien. Miracle v.  Miracle, 101 Wa~i.2d 1.3'7, 
1.39 (1984) 

C!, G;rscs oplx~ldlng eyultablc lien aurards also sllarc the following cl~uaciesislics: 1 
* Thc t~enci'icifvy OF the c:cixkitablc Lion is  an individual dese~virig o f  

equity (e.g, tile iolver earner or ilie party wilt1 less sepiiralc 
propcrty), (cilntjon omittcci. 

* . .. [?Jbe commu~~ily will not hc gmri~cd il lien on the irlcrcascd 
val~ie of u spouse's separate proparty business when the spouse 
has been paid n rciisoniibie sulary for his or hcr commnnity labor 
invested i i ~  the buSiness. . . [I]f the separate real property is 
i.c~co~ne prodoci~~g, ttie coi-iununity's use of incoinc froni the 
proper'ly nsny ilegate the need for an ccjuirable lien. (citatioi~ 
o3n.ilted ) $30.6(1) 

D. The communily will not receive air equitable lien for conlrihulians to one spouse 

held that the c o ~ ~ r i  should a w r d  one spoiise part or all of the separate property of the other spouse 

:].6 

17 

18 

19 

20 

only in "exccptioiiul circumstances." (citations omitted) Iiowever, the court in K O ~ I Z M ~  specifically 

sepnraic propcrty if.': (1) lkre c~~~itribuiions were a gin: (2) ihe colnn~urlily received nn offsetting 

bci?.efit Rom use of the property; or (3) the coiltributions were de minimis. h re Marriage ciJ. 

Wakijield, 52 Wn.App, 647(1988), tj30.6(3). 

E. I'rior to i n  re Marriage of ICo~zzen, (citation omitted), a ~lulnirer of Washington courts 

discarded this rule, stating. . . 
The cha~ncter of the property is a relevant factor illat nlust be considered, but 

it is not controlling. $32.3(2) 

F. &a1 Effect of IIlisclaimer, 

r.nw o~'i'rc~. 01' K Y I . . ~  11. IFLI~:K, P.S. 
222 South Mksiun 

Wcii~tcl~a). WA 98801 



qulilily C~IS a Coirlrrriir~ity Propcrty AgreenrenL. Tlie responcientiwife was riot give11 ttio opportuncty ti, 

'Tire court iirrtlrer concludes tlml while Lhc w i k  cxpiessiy disc1aimt;d any i~lrercsi, in i l~c rcal 

611 
seek indepelrdent legal iidvia beVt~re signirig. She was also unawure of any potential intercst she 

1. 

2 

3 

property owned by the C.L.C, in 2000, tho iiisc.lain~ex did not involve the Iii~sbm~d's ownershi~r 

intcrcst Lil thc L.I;,.C., only thc real estate owi~etl by the ):,.LC::. nt rhe timc. 'l'hc disciilirlrer did rlui 

is his separate property as it was owricti prior to mirrriage and his one-third percerll ir~tereist in 111c 
13 

7 / /  m y  have bar! in the L.L.C. due the community's efforts at Ihe time she signed UIO disclnirner. 
8 

9 

I 0 

I1 

19 / /  tile parties was unsubstantial. 

Therefore, pvan if it were to bc corlsidcsod as a post nuptial agrcemcnt, it i u  dot enforceabblc as one. 

(;. . ~ ~ ~ L ~ , ~ Q ~ ~ . ~ ~ ' ~ ~ D S $ J ~ ~ ~ . , ~ I I , . ~ A ~ ~ ~ - ~ ~ G ~ & & ~ $ & ~ L L ~ G , .  

The court fi~rlher ci~ncludes thad the husbu.~?d's ir)terest in Welton Orcharcis ~ind Storage, I,.I,.C. 

: ~ 4  

IS 

16 

17 

18 

2211 1. U~~ring the marriage, the Bushand's work efforts were clevoted exclusively to th, 

l..L.I:. wac the s8111e on the datc of separatio!~. 

13. , T&kNati~re 811d Bxte@.~f Cuniinti~iity Property.. 

The corixt conc1:ludes that Exhibit 6(M) lists file cr~rnmunity :%i?d separate plaperty owned by thc 

pwiiss, With the exception &.'the husharid's intercst in the L.L.C., the value ol' the assets nwiicd b] 

23 LL.C., and the hirsband and wife lived :t illodest lifestyle while :lie valoe of ihe L,L.C, incrcasec I! 
substantialiy. During (he marriage the Id.l,.C. increased $330,000 irr value by the acqr~isition o 

25 

2611 
additional real estate, and $305,083 in vali~e of other invcslments. This $641,083 totdl incredse j 

2711 value was in large part due to tllc eornmuaily efforts of Chile Wellon's successiltl management c 

28 

29 
the operaticrns of tlie L.L,.C. 



1 I /  2, Rlrthennorc, by routinely I'bregoitrp, drnws eyunl t.<t his re111 ostale ii.~cc.~rne; tbal 
1 

611 
3. Ry clcvoting all of his t ime aild work efforts during tlie marriage to 111nni.ng iho 

2 

3 

4 

9 

/ is, i~grciing I(? lie underpaid. the net capital accounts oi all three owrrrs i n u e a ~ r d  i~~hi t t~r l l i l ly  to 

$bout X2'70,SJO0 by hli~rcli 2009 from a low o l  -$347,088 iii the 611~1 of 211S13. 7.his increase of over 

$600,000 tiuringi the marriaga, was again doe in  iasgo part to the petitioner3$ efforts. 

8 

9 

10 

7.1, 

1.2 

13 

grossly underpaicl, barely drciwing more than his etnyioyeo, Viccn'to Cruz. The dccr.easc in his draws 
21 

operati~ms of U I ~  L.E.G, pctltir~~~ex stid his parents clijoyed an iilcrease in vaiuc of $1,241,083 (il>@ 

value ol the additional rcal cstatc, $336,000, gain in other assets, $305,083, a ~ i d  increase in their 

c~pital  accolndc of' ovar $6OC1,000). One iliird of that increasi< in value is $4'13,694, Just llle iticreasc 

in tho Z,.L,,G.'S rcnl estate, il1.e otilcs investn1er?ts, and the currunt capital, accounlv ($274,139) is 

$(J1.5,222. ,One thiid o f  that ambunt is $305,074. 

'1 4. 

1.5 

16 

1.7 

18 

lY 

2211 
at the beginning of 2010 can only be atir.i,butnble to tile Ctct his wife was rcquestiilg mnirktenance. No 

J, - Q w ~ $ ~ ~ g n o n ~ i , c  C ~ ~ C I I I ~ ~ . S ? L I ~ _ C ~ Q ~ - ~ ~ ~ ~ ~ ~ ~  

i 1. Buriiig llle nrnr~iage~ the liu#bnnri workcd sxclusively for tho 1,.I,.C. as it% operntions 

manager und,for the sizeable rrrchitrd and (:A Fdcility worlli several  nill lion tiolinrs. 'Ylie Iiilsband was 

grossly undcr:rpaid 111 the rate of $2,000 per month during most of 2010 and 2011, exclusive o:P the bee 

housing, vciiicle, fuel and other expenses paid by ihc L.L.C, After separation he was ever] tnore 

2311 other viable explanation was orfered. 

2. The wife worlted for ltro L,L.C. a t  tirnes and was for the inosi pdrt ctmipensatcd 
25 2 4 / /  261 /  I b r  her work, tier primary occupriiion wou with Costco, but dire to n!? industrial injury, she h a  not yet 

I A W  OI'PiCBOP K Y I . 8  L). PUCK, Y.S .  
222 Soulil Missioo 

Weniuclia. \VA 98801 
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3 

4 
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8 

9 

, * 1,). llic partic9 miicxiiqe in 1rrel.ri.evabiy brclkeii and lilc court ~ h t ~ ~ l d  enter a decrcc 

dissolvirrg 1lroi.r innrrioge at~d tfividirig their f~ssetd and liabilities. 

M. Tllc partlea are awerded Ute ct)~ntnuni~y property as scl forth in tile ~riacl~cd mriirix. 

Tlle pef:iiioncrfl~iisi'~n11~1'~ rxet community pmjserty nwnrd is 4 '1  7,3051, and the respondentiwiilc's net 

cornlnunity property award is $3,853. 

h'. Scla!~~~JkQE%r&u.a~. 

1. The primary issue i ~ i  this case is whctbcr it is i\ fair ttnd equitable distribution to 

'1 0 

11 

1.2 

1.3 

14 

35 

16 

17 

2311 coasse o i  ihc marriage. Thr coan coscindrs tile draws tint wire paid to tho irtitionar werr 

ilwurd tile pctitioiler 1111 of his interest in the LL.':., or wlicltlcr Ll~c rcspondcor shotilrl receive ii 

jwdgmcilt a~noutrt andior equitable lien ug:linst the petitioner's ownership inlerest in the L.L.C. As 

noted above, even i f  the responder~tlwifc is liot cntitleri lo an equiliil~le lie11 agaiilst the 

~~~ition,cr/husben~i's ilzlerest in the t.,.I,,C., she still may be entitled to ttn inward of a poriiori thc 

husband's so?;irattt. pproperty, While the wife testified that $he and tlte petitioner dreamed of raking 

over llie busitless, otlce the peti.tioner/l~usband filed for divo~cc, LIlal dream ended ~ n d  tlic re,spondent 

18 

19 

20 

21 

22 

l~nreasoilirble considering the amount of time and effort (he petitioner spent in running the operation! 
25 

mlinot now reasonably expect iul award that ivould iiilfill her oarlier droam. flowever, it is 

ahi~rid~ntly clear that all of the petitioner's work efforts were exclusively for the I,.L..C. It is also 

clear that as a result of llze petitioner's efforts, the valiie of the L.L.C. was significantly enkioncad, 

Tlre L,L.C. went from close to filing bankruptcy to riow being worth over $5,000,000 during rh i  

1 of the L.L.C. This conclusioi~ is inoscapiible giver1 Llic lutcsl draw being paid to husband i: 

N.)P iY! COL - P N ~ G  14 LAW OWICE OP KYLE D. FLICK, P.S. 
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2 .  Furihertnore, as a iiireci. result. of tlie low arnourli drawo by llie petitioner, tile 
1 

2 

3 
4 

5 

6 

7 

8 

9 

10 

proporiy renl and cilility free, this benefit is not c~lough when one considcrs the same benefit was 

financial contfitiori of tbe 1..L,.C. ha$ j&rc21liy inrprovcd. TI.re i...l,.C, acqaired $336,000 of rid~litii)rnll 

!.en1 estnsc (this nlmo.rinl cxcllides tbc accjuisil.ion of tbo Stillus propcr(y in tiic uirlou~~t of X235,OOU) 

ilwing tho ninniilge. The parti1ei.s' cnl>ital accounts grew iry inore rlrtt $600,000 cliuing the 

mawiapc, and Llie I,.l..C, otlser investlncnts increaseti b y  ilver $30(1,(100. 

3. Su~~porting Tile awtird of a jiidbmlent ;amount nndltrr equhabie lien ayiliilxl, i l~e  

petitirioncrlhuaba11~1's owrterlii~ip irtcr.cst i:i. tile I.,.I..C, in  favor of the respondent'wifc is aiso 

eqii~itable. . Her 11ctua1 e ~ r ~ l i n g ~  ( ~ ~ ~ I u t l i n g  dis'&l>ility paynlents) are significantly less than the 

1'1 

I% 

13 

1.1 

75 

16 

1.7 

petiuio11er./li~isba1~i's cunrinys. Siic is ~eniporarily disabled. She was forced to liquidnto the largest 

curnmnnity asset to finance this lilig::l.ion ;iftcr tllc petitioncrihu~band repeatedly rcfi~scd to pay 

trnounts ordered try the court and exerted litlle, i C  any cfforl to allow access to the property and 

financial records For the respondent's nppraiser and zecountant to review. 

4. While the con~niunity did receive an offsetting benefit of living on the L..I,.C.'s 

portion of petitio~?c?'s separate gropeily to the respondent. Inslcad, a judgnlent will be entered 
25 

19 

20 

21 

22 

23 

provided to u i  leas1 one eniployee ant1 1118 separate estate of the petitionerihusband grew in r t r~  

amount betwean 9;305,07 and S41.3,694. 

5 .  Since tllc lransfer owllership interest in tho LI,.C. is limited by Article 9 of the 

Limited liability Agreemen1 between ihc petitioner and his parents, tlie c,ourt will riot award a 

26 

27 

28 

29 

against tile pelitioner \vhicll shdl also become an equitable lieti on his ownership interest in the 

L.L.C. 
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6 ,  ' Beciiusc tlrc rcsjlorirlerrilwifc receiveti about iRI.O,OUO nwre of tl!e cornmu~iity 
1. 

2 

3 

4 

5 

prcrparty estate ithtlrl tire petitionei./iri~sl~aiicI, p~:iiiiot~c~:/hi~sl>~~~i(t may 1:ctain $10,000 atorc of the 

arnclttnj: of islcrsase to his separiltc esiatc wliicli estimated to bc $360,000. Conacquently, 811 

equitrtbic award to tbc rosponrietrt should be in the nrnount of $17,S,OUO, iir 110,000 less lhan llie 

6 

7 

K 

9 

10 

I I. 

12 

'1 3 

pctitiorrer's shhre 01 the incrensa in his sopclmte cstate to ncliicve an spproxlraatc 50150 split overiill. 

Therefore, tha jud~n1ent16qiritabtc licn/ctiltrg,igilig ordci in favor of Lllo rer;pondcniiwift~ :ehiiIl be in ills 

arrmunt of $175,06)(3. 

0. m&a&. 
Responderit has prove11 s 11eed for trtairrlciiance for the next two ycars; however, because Lhc 

prlitioncilhusband is lu~dcrpaid and his parents' control wlzar dfaws the potitiolier may rcceive, thc 

14 

15 

16 

17 

respondent has &iled to prove ihat t l ie petitiorlci Ilas a cul.rw:t ability lo pity rnaiilleniin~e. 

Conseque.ntiy, no additio~lal mninterrance will be ot.dered. 

P &.g.~j&v Fees. .+ 

18 

19 

I.AW OFI'ICb011KYLID. PI.ICK, I'.S. 
222 South Missioi! 
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( S W )  662-31:i:i 
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1. 'Ihus far tile L.L.C. has pnid petitionedhtxsb&~~d's attorilcys' fees in excess a. cnk a*c Q c 6 ~ / ~ 7 ~ ~ $ ~  
$71),000. While the petitioner says il is a loul from the L.L.C., there s m  proniissory rlote,nor ha: 

21 

22, 

23 

24 

25 

26 

. . 
loan zippeared on ally of ihc financial slatemen@ of t h e  LL.C. that were produced and admitloc 

into evidence. Given the closely hheld nature of the corporation and Lhc unwillingness lo !>I 

fortilcoilziilg with complete fina~icial st:&eme,nts, it is \mnSikely petitivrter will have to pay hi 

attorneys' fees at ilil. Furthennore, the petitioner iefirscd to provide complete fmimciai records fo 

"he L.I,.C, aiid did nolhing to provide access to the CA warehouse for the responcle~it's appraise 

27 \ prior to trial because purportedly his parunts told him not. lo allow access. 



3 [ I  orden to (I?& contrary, the petiliorrex has Piileti lo pity the respondent $4,040 in inniritmiliicc arid 

2,. 'I'bc rcspot~de:nt, on tiic a1iie.r Itaiid, $old i~cr rruol>ilc I~ornc to ilcriui.re siifficii:~li. 

ultorney'm fws, 'Yetiticfi~ex shall al:in pay respni>ctcrzt $1,746.56: lbr 111s wi~~tod moving axzd itppridiiscs 

1. 

2 

o i l  expenses incctncd by wife dvie to petitioner's i~~~rensoi~able conduct. Consequeiitly, tile jutigrner~t 

Eurtds to retain an accountant alrd an attorriey to represent her i i ~  this d.issoicll.ion. Dospi.tc: court, 

7 [ /  apai.ir~sl tile pctitionor slrould irc i~icrcnscd to o total of $180,7[1(;.56. 'I'ire tesponde~l shnil also be 

awi~rded UI addltiorral mount firr n portion of lie7 atlcin~ey's Tees. Tho amount of additional, 

atiomoy'i fees will ic deimminni a\ the time of ~ ~ r e - m t ~ n o ~ a .  'The iouii will review l!~r B r s  

1-7 / 1 Presented bv: 

' 1  

'1.2 

'1 3 

14 

15 

21 / 1 htlome; for ~espondcnt/Wifo 

incurred by the 

un'reu t h i s  

Approved ils to Porn; Noticc of 
Proselltation Waived by: 
JEFEXS, DANII%ISON, SONN & AYLWAItU, P.S. 

161 

BY . - - - - - ~ - -  
MICHAEL. E. VANNIER, WSI:3A K30238 
Atlorney for Pctitionerif-lusbaIld 
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Prejudice of judge, transfer to another department, visiting 
judge - Change of venue generally, criminal cases. 

(1) No judge of a superior court of the state of Washington shall sit to hear or try any 
action or proceeding when it shall be established as hereinafter provided that said judge 
is prejudiced against any party or attorney, or the interest of any party or attorney 
appearing in such cause. In such case the presiding judge in judicial districts where 
there is more than one judge shall forthwith transfer the action to another department of 
the same court, or call in a judge from some other court. In all judicial districts where 
there is oniy one judge, a certified copy of the motion and affidavit filed in the cause 
shall be transmitted by the clerk of the superior court to the clerk of the superior court 
designated by t ~ e  chief justice of the supreme court. Upon receipt the clerk of said' 
superior court shall transmit the forwarded affidavit to the presiding judge who shall 
direct a visiting judge to hear and try such action as soon as convenient and practical, 

(2) The presiding judge in judicial districts where there is more than one judge, or the 
presiding judge bf judicial districts where there is only one judge, may send a case for 
trial to another court if the convenience of witnesses or the ends of justice will not be 
interfered with by such a course and the action is of such a character that a change of 
venue may be ordered: PROVIDED, That in criminal prosecutions the case shall not be 
sent for trial to ahy court outside the county unless the accused shail waive his or her 
right to a trial b y a  jury of the county in which the offense is alleged to have been 
committed. 

(3) This section does not apply to water right adjudications filed under chapter 90 or 
90.44 RCW. Disqualification of judges in water right adjudications is governed by RCW -. 

90.03 620. 

12009 C 332 $ I%;  1989 c 15 5 I ;  1961 c 303 5 I ;  1927 c 145 5 I ;  1911 c 121 3 I ;  RRS 5 209-1.1 



RGW 4.12.o50 
Affidavit of prejudice. 

(1) Any party to or any attorney appearing in any action or proceeding in a superior 
court, may estabiish such prejudice by motion, supported by affidavit that the judge 
before whom the action is pending is prejudiced against such party or attorney, so that 
such party or attorney cannot, or believes that he or she cannot, have a fair and 
impartial trial before such judge: PROVIDED, That: such motion and affidavit is filed and 
called to the attention of the judge before he or she shall have made any ruling 
whatsoever in the case, either on the motion of the party making the affidavit, or on the 
motion of any other party to the action, of the hearing of which the party making the 
affidavit has been given notice, and before the judge presiding has made any order or 
ruling invoiving discretion, but the arrangement of the calendar, the setting of an action, 
motion or proceeding down for hearing or trial, the arraignment of the accused in a 
criminal action or the fixing of bail, shall not be construed as a ruling or order involving 
discretion within'the meaning of this proviso; and in any event, in counties where there 
is but one residdnt judge, such motion and affidavit shall be filed not later than the day 
on which the case is called to be set for trial: AND PROVIDED FURTHER; That 
notwithstanding the filing of such motion and affidavit, if the parties shall, by stipulation 
in writing agree,'such judge may hear argument and rule upon any preliminary motions, 
demurrers, or oiher matter thereafter presented: AND PROVIDED FURTHER, That no 
party or attornejr shall be permitted to make more than one such application in any 
action or procee'ding under this section and RCW 4.12,040. 

(2) This section does not apply to water right adjudications filed under chapter 90.03 or 
90.44 RCW. Disqualification of judges in water right adjudications is governed by RCW 
90.03 820. 

12009 c 332 § 20; 1941 c 148 (i I; 1927 c 145 9 2; 1911 c 121 5 2; Rem. Supp. 1941 9 209-2.1 



WC\N 26.09.080 
Disposition of property and liabilities - Factors. 

In a proceeding for dissoiution of the marriage or domestic partnership, iegai separation, 
declaration of invalidity, or in a proceeding for disposition of property following 
dissolution of the marriage or the domestic partnership by a court which lacked personal 
jurisdiction over the absent spouse or absent domestic partner or lacked jurisdiction to 
dispose of the property, the court shall, without regard to misconduct, make such 
disposition of the property and the liabilities of the parties, either community or separate, 
as shall appear just and equitable after considering ali relevant factors including, but not 
limited to: 

(1) The nature and extent of the community property; 

(2) The nature apd extent of the separate property; 

(3) The duration of the marriage or domestic partnership; and 

(4) The economic circumstances of each spouse or domestic partner at the time the 
division of property is to become effective, inciuding the desirabiiity of awarding the 
family home or the right to live therein for reasonable periods to a spouse or domestic 
partner with whom the children reside the majority of the time. 



Re-W 26.@9.i40 
Payment. of costs, attorneys"ees, etc. 

The court from time to time after considering the financial resources of both parties may 
order a party to pay a reasonable amount for the cost to the other party of maintaining 
or defending any proceeding under this chapter and for reasonable attorneys' fees or 
other professional fees in connection therewith, including sums for legal services 
rendered and costs incurred prior to the commencement of the proceeding or 
enforcement or modification proceedings after entry of judgment. 

Upon any appeal, the appellate court may, in its discretion, order a party to pay for the 
cost to the other party of maintaining the appeal and attorneys' fees in addition to 
statutory costs. 

The court may order that the attorneys' fees be paid directly to the attorney who may 
enforce the order in his or her name. 

< 
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