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1. INTRODUCTION 

Appellant Ryan Pugh has worked in the insurance industry since 

2003. when he was hircd by Resporlderlt Kasw Insurance Serv~ccs, Inc 

("Kassa Insurance) to be a "producer" of insurai~ce sales to new clients, as a 

licensed salesperson. On Marc11 I ,  2007, Mr. Pugh began worlting for Co- 

Appellant RJCICAK, Inc. ("RJCICAK) in the same type of position he 

occupied at I<assa Insurailce. Before starting employnlent at RJCICAK, 

Mr. I'ugh wrote down a list of clients he had serviced at Kassa Insurance, 

although thc inIorn~ation was not sufficient to place [renewal] policies for 

llis clients. 

This appeal asks whether a client list that is readily available to the 

public, and for which no safeguards are in place constitutes a trade secret, 

and whether when a client list is reconstructed fiom inforination readily 

distributed to Mr. Pugh by Icassa Insurance, inisappropriation of trade 

secrets has occurred? Further, was the misappropriation willful and 

lualicious when the coiirt nlakes no findings of maliciousness, and where 

the Defendant had a good faith belief that he had oral contract rights to the 

contact list and clients? 

Further was thc amount of damages, including unjust enrichment; 

attorney's fees and prejudgnlent interest awarded in error? And was it error 

to hold the community liable? 



11. ASSIGNMENTS OF ERROR 

A. Findings of Fact. 

1). The trial court erred in malting Finding of Fact No. 5. 

2). The trial court erred in luaking Finding of Fact No. 6. 

3). The trial court erred in maltillg Finding of Fact No. 16. 

4). The trial court erred in making I:inding of Fact No. 17. 

5). The trial court errcd in making Finding of Fact No. 18. 

6). The trial court erred in inaking Finding oCFact No. 19. 

7). The trial court erred in inalcing Finding of Fact No. 20. 

8). The trial court erred in malting Finding of Fact No. 22. 

9). The trial court erred in inaking Finding of Fact No. 23. 

10). The trial co~irt erred in making Fillding of Fact No. 24. 

11). The trial couri erred in maltiilg Finding oCFact No. 25. 

12). The trial court erred in malting Finding of Fact No. 33. 

13). The trial court erred in malting Finding of Fact No. 38. 

14). The trial court erred in malting Finding of Fact No. 23. 

B. Conclusions of Law. 

I) The trial court erred in entering Covrclusioi~ of Law No. 1. 

2) The trial court el-red in entering Conclusion of Law No. 3. 

3) The trial court erred in ci~tering Conclusion of Law No. 4. 



3) The trial court erred in entering Conclusion of Law No. 5. 

4) The trial court erred in entering Conclusion of Law No. 6. 

5) The trial court erred in entering Col~clusioll of Law No. 9. 

6) The trial court erred in entering C:onclusioii of Law No. 12. 

7) The trial court erred in entering Conclusion of Law No. 13. 

8) The trial court erred ill enterii~g Conclusion of Law No. 23. 

9) The trial court erred in allowing prejudgment interest on the 

damage award to ICassa Insurance Services, Inc. against 

Uefcndants Pugh. 

10) The trial court erred in holding that the Pugh Community was 

liable to ICassa Insurance Services, Inc. 

11) The trial court erred in awarding attorney's fees and costs to 

Kassa Insurance Services, Inc. 

111. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

1)  Did the trial court err whcn it found that the client in1ormation 

was trade secrets? 

2) Did the record support the trial court's finding of willful and 

~nalicious misappropriation of trade secrets by Ryan Puuyh? 

3) Did the trial court err when it relied on evidence that was 

excluded or improperly admitted? 



4) Did the record support the trial court's award of damages 

against Ryan Pugh? 

5) Did the trial court err when it granted prejudgment interest on a 

da~liage award based on opinion testinlony? 

6) Did the trial court err when assessing attorney fees and costs 

against Ryan Pugh? 

7) Did the trial court err when holdi~lg the Pugh community liable? 

8) Did the trial court error in finding that Kassa Insurance Services, 

Inc., did not need to mitigate its damages'? 

1V. STATEhlENT OF TFIE CASE 

Following graduation from Whitworth University in June 2003, 

Ryan Pugh was hired by Kassa Insurance to sell insurancc as a "prod~iccr" 

in the new insurance sales business of Timothy Kassa, his neighbor. 

(Report of Procecdiilgs (RP) 277-78). Pugh worked as a liccllscd 

insurance salesn~an with Kassa until March 1, 2007 when he went to work 

at RJCICAK, Inc. ("RJCICAIC"). (RP 277-78, 408-09). RJCICAIC was 

llot interested in I'ugh's "personal lines" of insurai~lcc, but believed he 

would be a good agent for RJCICAK's co~nmercial policy salcs. (RP 584- 

85). Pug11 belicvcd he owned the business clients and illfor~natioll he had 

dcvcloped while worltil~g at Kassa. (IiP 381; 583-84). Tirn I<assa and 



Ryan Pugh had a joint telephone conversation wit11 Kassa's attorney to 

draft such a contract, but no follow up occurred. (RP 285-86). However, 

T<assa believed Pug11 toolc trade secret iillbriuation with him when 11e left 

Kassa. Kassa Insurance took no formal steps to pursue a trade secret 

claim at the time Pugh left or for nearly 17 months later. (RP 175-76). 

On August 11; 2008, and then on August 26 by Amended 

Complaiilt, (CP 3; X), Kassa insurance filed suit against Ryan Pugh, Jane 

Doe Pugh, and RJC alleging: 

I .  Pug11 illisappropriated trade secrets in violation of the Trade 

Secrets Act, Chapter 10.108 RCW iilvolviilg client list 

information; 

2. Pug11 breached an employment contract between Kassa 

Iilsurance and Pugll; 

3. Connor & Kelly (RJc/CAK) nlisappropriated trade secrets in 

violation of the Trade Secrets Act, Chapter 19.108 RCW; 

Connor & I<elly (RJC) tortiously interfered with the busiiless 

relationship between Kassa Insurance and Continental Westem 

Ins. ; 

4. Connor & Kelly (RJC) violated the Consumer Protection Act, 

Chaptcr 19.86 RCW; and 



5. That Connor & Kelly (RJC) was unjustly enriched through 

clients wrongfully obtained from Pugh. (CP 10-1 1). 

Kassa insurance never initiated suit against Lindsey J. Pugh, Ryan 

Pugil's wife, nor did i t  correctly add her at any later point during the State 

Court proceeding. 

A bench trial was held before the I-Ionorable Gregory D. Sypolt, 

Judge, Spokane Couilty Superior Court on M a c h  26, 27, 28 and 29, 2012. 

(RP 1-681). 

On May 23, 2012; Judge Sypolt rendered a letter Opinion and held, 

pertiilent to Ryan Pugh's appeal, that: I )  The client list Ryan Pugh created 

constitutes "trade secrets" (CP 29-30); 2) Kyan P ~ g h  misappropriated the 

trade secret willfully and maliciously (CP 30-3 1); 3) that Ryan Pug11 was 

unjustly euriclled in the amount of $17,738 (CP 36); and 4) that exemplary 

damages should be awarded against Ryan Pug11 pursuant to RCW 

19.108.010(2). The Court awarded $42, 320 x 2 for willful and malicious 

misappropriation by Pugh (CP 36). 'The trial court awarded the damages 

against Ryan Pugh and Jane Doe Pugh. The trial court then entered its 

Findings and Co~lclusions incorporating its prior letter Opinion on June 8, 

2012. (CP 861 -94). 



On June 14, 2012, Ryan Pug11 filed Motions for Reconsideration 

regarding: community liability (CP 963-66, 1021-25); lniligaliou of 

damages (CP 1026-28); a Motion for Recollsideratioil regarding the 

judgineilts (CP 74). On September 21, 2012, the trial court orally rtlled 

that Pugh's Motions for Recoilsideratio~l were denied. 

ICassa Insurance brought a Motion for Attorney Fecs, Costs and 

Prejudgment Interest on its successful claims. On November 16, 2012, the 

trial court awarded attorney's fees against Pugh in the amount of 

$156,338.44, costs in the amount of $21,482.02; and prejudgment interest 

in the amount of $37,949.66 (CP 1038-39), finding that the amount was 

reasoilable in pursuit of the misappropriation award. (CP 1043). 

011 November 30: 2012, Pugh filed a Notice of Appeal of the 

orders altered on November 16, 2012, seeking review of the orders 

denying reconsideration of community liability and mitigation of 

da~nages, and granting the judgment and supplemental judgments against 

Pugh. (CP 1032) 

V. STANDARD OF REVIEW 

When a trial court hears all the evidence and euters findings of fact 

and coilclusioils of law, the scope of review is to determine whether the 

tindiilgs are supported by substantial evidence and, if so, whether the 



iindings support the conclusions of law and judgment. Substantial 

evidence is "evidence of sufficient quantum to persuade a fair-minded 

person of the truth oC the declared premisc." Ouadra Enterprises, Inc. v. 

R.A. I-Ianson Co.. Inc., 35 W11.App. 523, 526, 667 P.2d 1120 (1983) 

(Quoting Brow~l v. Safeway Stores. Inc., 94 Wn.2d 359, 373, 617 P.2d 

VI. ARGUMENT 

A. The Trial Court Erred in Holding that l'reiudement Interest 
should be Awarded Against Defendants Pueh and the damages 
were improperly calculated. 

1.  Prejudgment Interest in Washington. 

Prejudgment interest is only appropriate when damages are 

liquidated. A trial court's award olprejudgment interest is subject to the 

abuse of discretion standard. and a trial court abuses its discretion if it 

exercises discretion on untenable grounds or for untenable reasons..Iludley 

v. Muxwell, 120 Wn.App. 137, 141, 84 P.3d 286 (2004) 

Prejudgment i~lterest may be awarded in Washington: 

(1) When an amount claimed is 'liquidated' or (2) when thc 
arnount of an 'unliquidated' claim is for an amount due 
upon a specilic contract for the payment of money and 
the amount due is deterlninable by computatioil with 
reference to a fixed standard contained in thc contract, 
without reliance on opinion or discretion. 



- Prier v. Refrigeration Engineering Co., 74 Wi1.2d 25, 32, 442 P.2d 621 

(1968). 

A 'liquidated claim' is "one where the evidence furnishes data 

which, if believed, males it possible to compute the amount with 

exactness, without reliance on opinion or discretion." Id (emphasis 

addcd). The principle behind pre,judgment interest is that a "plaintiff 

sho~ild be compensated for the 'use value' of the money representing his 

damages for the period of time f'om his loss to the date of judgment." 

I-lunsen v Rolizuus. 107 Wi1.2d 468, 473, 730 1'.2d 662 (1986). However a 

defendant should not be "required to pay prejudgment interest in cases 

where he is unable to ascertain the amount he owes to the plaintiff." 

Prejudgmer~t interest may he applicable to tort claims. "The nature 

of the claim, not its characterization as sounding in contract or negligence, 

detcvsnines whether prejudgment interest is applicable. Rolhaus, 107 

Wn.2d at 472, 730 P.2d 662. In the instant case, Kassa's claims were for 

an intentios~al tort, violation of the Uniform Trade Secrets Act. Thus, what 

determines whether prejudgment interest should be awarded is whether 

"the claim is a liquidated or readily determinable claim, as opposed to an 

unliquidated claim." Id. 



In the case below, the trial court cl~ose the plaintiff expert's 

opinion to set the value of the damages award, (CP 36) and therefore the 

darnages were not liquidated and prejudglnent interest was inappropriatc. 

(CP 36) I-Iowever, the damages awarded by the Coulf were the product of 

a subjective opinion of average of values of books of business multiplied 

by commission numbers not linown until two yean  after Pugh's 

Severance, based on thc expert's opinion of annual incrcascs in the 

market. (CP 309 - 15) The expert's opinion was not asce~fainable, or a 

simple coinputation o r  numbers known to Mr. Pugh 

B. The Damages were improperly calculated. 

1. The Misappropriation Award. 

When calculating daniages in a misappropriation case, the only 

appropriate amount to consider is the net profit realized in the 

misappropriation. Thola v ITenschell, 140 Wn.App. 70, 164 P.3d 524 

(2007). In Tholu, the court stated: 

But we note that in calculating damages, the jury did not 
exclude the costs that [the subsequent einployer'] incurred 
caring for the patients who they unjustly retained. This 
omission may have resulted in an unintentioi~ally high 
award to [the prior employer], who would have incurred 
similar cost in providing the same treatment to the same 
patients during that period. 



Pugh's expert testified that actual t.ross commissioils paid to RJCICAK 

and Pugh froin former Kassa clients were approximately $13,000. (RP 

511). RJC/CAK5s principal Joe Co~iner (MBA Goilzaga IJiliversity) 

testified that his cost of l'ugh's receipts was $1.01 for every dollar 

received. (RP 607). Tim Kassa confirmed that he had lost money oil Pugh 

for three years. (IiP 173-74). So the conclusion is that RJC/CAI< never 

made inoiiey on the contracts. 

EIowever, in the instant matter the court failed to apply the proper 

same as ICassa, so "net profit" is zero net income test for damages, illstead 

awarding damages against Ryan Pugh verbatim according to Dan Harper's 

"expert opinion" of the approximate average of agency sales prices as a 

~iiultiple of Kassa Insurance's future two years' insurance a1111ual 

conimissioils using a blended opinion of the: 

(1) average told to him by a former college friend; (I<P 309-10) 

(2) average told to him by an insurailce agent; (RP 3 10) 

(3) average in Florida and the southwestern states; (342-43) 

(4) average reported on an internet sitc, and; (RP 3 14-1 5) 

(5) the price of a11 agency's real and persolla1 property by a 

purchaser in Montana. (RP 3 15) 



Mr. Harper niultiplied his chosen personal opinion "average of 

averages" by a combination of (1) con~missions received by Connor and 

Iielly for 24 moiitlis & Pugh left Kassa, plus (2) prior Kassa 

coiiimissio~is on clients who did not place iiisura~lce with Connor and 

Kelly and forincr clieiits who did not buy insurance from either agency 

after IJugli left, for the twenty-four months after Pugh left Iiassa. (RP 309 

- 15). Defendant's expert testified that total cominissioil actually paid to 

PugWRJCICAK for the next two years was $13,500. (RP 51 1). 

While the statute allows doubling of "actual" damages, the 

Nogoi'vski and Thola cases identify actual damages as actual co~nmissions 

received less costs of production, i.e. "net profit." 

Mr. Harper instead used a blend of gross corniiiissions without cost 

of' production times 3.5, which the Court then doubled, resulting in a 

judgment for seven tinzes gross coinmissions instead of the appropriate 

two times net commissions. 

2. The Unjust Enrict~rnent award. 

In addition to an award of $84,640.00 ($42,320.00 x 2) for 

inisappropriation of trade secrets, the court found that Pugh's deferred 

conipensation contract at RJCICAIC constituted separate unjust 

enrichment. The ul~just enriclnncnt award of $17,738 is not readily 



ascertainable by computation. because this is a payment actually computed 

in the f ~ ~ t u r e  and due to P~lgh over a five-year pcriod following the year, in 

the iilture, when he retires from Connor and Kelly. (RP 334-37; ) Ex'xizzbzi 

P-2, pg 8, porn 8.3 The year of retirement is not yet ascertainal7le. The 

was based on one times comnlissions for the calendar year prior to 

the year of retireinent, and thus is not presently ascertainable. Id Exhihii 

P-2. testimony showed that there was a 15% a~lilual depletion 

of renewals, including clients who file bankruptcy, move out of Spoltane, 

do not afford to buy renewal insurance, change agents, etc. (RP 338). The 

unjust enrichment award was not ascertainable. was based on faulty or 

unavailable data, and should be reversed 

C. The Trial Court erred in holding that the client info 
constituted Trade Secrets. 

1. Customer lists as Trade Secrets, and the Trade Secrets test 
in Washington. 

The trial court held that Ryan Pugh misappropriatcd trade secrets 

oC Icassa Insurance by utilizing conlact infor~nation of previous clients 

while employed by RJC. A customer list is a "trade secret" if it: 

. . . is sufficiently secret to derive economic value 
from not being general know to other persons who 
can obtain economic value from its disclosure or use; 
and (2) is the subject of efforts . . .  to maintain its 
secrecy or confidentiality." 



Pade Secr.et Act, 765 ILCS 106511, Illinois Trade 
Secret Act quoted in Labor and Employment Law, 
Steinmeyer, Peter A., Vol. 46, No. 4, May 2009. 

The State of Washington has adopted the Uiiiform Trade Secrets 

Act ("UTSA"). a11d holds a variety of different types of information 

secret and/or confidential. To substantiate the existence of a trade secret. 

the secrecy elelneut niust exist at the time the trade secret is created and 

ii~ust thcrcafter be maintained. The statute requires the owner to take 

reasonable steps under the circumstances to maintain secrecy 

The statute defines a trade secret as "information, including a 

forinula, pattern, compilation, program, device, method, tcclu~ique, or 

process that: 

(a) Derives independent economic value, actual or potential, from 
not being generally know1 to, and not being readily ascertainable 
by proper means by, other persons who can obtain econo~nic value 
from its disclosure or use; and 
(b) Is the subject of efforts that are reasonable under the 
circu~nstances to maintain its secrecy. 

- RCW 19.1 08.010(4)(a-b). 

In McCallzdrn v. Allstate Property and Casualiy Contpany, 

149 Wn.App. 412,424. 204 P.3d 944 (2009) the coul-t held that: 

a key factor . .. under the statute is the effort and 
expensc that was expended in developing the 
information. 



(citing Woo v. Fireman's Fund, 137 Wn.App. 480, 490 (rev'd in part on 

other grounds, 161 Wn.2d 43)). The McCallum court considered an 

appeal by Allstate of a trial co~rrt's denial of a protective order regarding 

discovery of its claim manuals, training manual, and claim bulletins, as 

Allstate claimed they could he construed as trade secrets. McCallurn, 149 

Wn.App. at 413. The court considered the protective order by reviewing 

UTSA cases, cited to Woo in stating, ".. . and finally the Woo court 

emphasized that the party seeking to protect documents as trade secrets 

must show that it has made reasonable efforts to maintain the secrecy of 

the materials." Id. at 425 (emphasis added). 

The McCallum court also cited to the Nowogroski case in its 

opinion, which was the same case cited to by the trial court in the instant 

matter. 1:'d ~ V o ~ ~ o g r o s k i  Ins., Inc, v. Rucker, 137 Wn.2d 427; 971 P.2d 

936 (1999). In that proceeding, the Plaintiff brought a trade secrets 

misappropriation case against former employees, for using confidential 

inibrnlation to solicit clients. Id, at 429. While holding that an employee 

may not "an employee may not use or disclose trade secrets belonging to 

the lbrlner employer to actively solicit customers from a confidential 

customer list," the court's holding was based on the fact that the client 

lists were trade secrets was unchallenged on review. Id. at 450. I-Iowever 



while the No~~ogrosici court spent much time explaining how a client list 

cozild qualify as a trade secret it did not hold that such a list instantly 

qualified. 

2. Kassa Insurance's "Free and Open" disclosure of certain 
information, compared to the non-accessible protectcd 
client file. fails the Trade Secrets standard. 

Citing to No~vogroski, the underlying trial court held that Tin1 

Kassa's inhrnlal staff meetings, where he reminded staff that client files 

were to be kept confidential, established that the client contacts was a 

trade secret. (CP 30). I-Iowever, that was tile extent of Kassa Insurance's 

effort. as therc was no other attempt to restrict access to the sensitive 

information in any way. Id The adnionition by Tiin ICassa that client files 

should be confidential is no different froni any other business instructing 

e~nployecs to keep files confidential. as such is a prudent business 

strategy to avoid custo~ner anger or legal exposure. In fact Tim ICassa 

explained such in his testimony, explaining that his instructions to 

employees was to protect Visa card nuiiibers and Social SeclUity 

infor~nation. (RP 65-66). The trial's court holding that such instructions 

to employees creates a "trade secret" would make it allnost impossible for 

an cx-cmnploycc to ever solic~t a former employer's customers 

However, as h'owogroski explains: 



Trade secret protection will not generally attach to customer lists 
where the information is readily ascertainable. If inlbrmation is 
readily ascertainable from public sources such as trade directories 
or phone books; then custo~ner lists will not be considered a trade 
secret and a prior employee, not subject to a nonconlpetition 
agreement, would be Cree to solicit business after leaving 
employment. 

- Nowogroski, 137 Wn.2d at 308 (inter~ial citations omitted) 

Customer lists thcrcfore do not instantly qualify as trade secrets from a 

sinlplc instruction to keep client files confidential. and instead demand a 

inore intcnsive nlquiry. Whether a customer list is protected as a trade 

secret .'depends on three factual inquiries: (1) whether the list is a 

conlpilation of infor~nation; (2) whethcr it is valuable because unknown to 

othcrs; and (3) whether the owner has made reasonable attempts to kcep 

the inlhr~uation secret." IL/. at 442. While (1) may apply, parts (2) and (3) 

do not, preventing the information fiom being a trade secret. Tile 

Washington Pattern Jury Instructions ("WPI") with regard to reasonable 

attenlpts to maintain secrecy provides that: 

In determining whether infornlation is "the subject of efforts that are 
reasonable under the circuinstances to maintain its secrecy." you may 
consider, anlong other factors, the following: 

(1) The extent to which thc information is known outside the 
plaintiffs business; 
(2) The extent to which einployees and others in the plaintiff's 
business know the information; 
(3) The nature and extent of the nieasures the plaintiff took to 
guard the secrecy of the information; 



(4) The existence or absencc of an express agreement restricting 
disclosure; and 
( 5 )  The extent to which the circumstances under which the 
information was disclosed to others indicate that Surther disclos~u-e 
without the plaintiffs consent was prohibited 

- WPI 351.08 

The names of clients Mr. Pugh solicited are not unknown to others 

in the industry. As a beginner insurance agent, a large part of Mr. Pugh's 

clients were his friends and relatives-the genesis of every agent's 

business. Afterwards, Mr. Pugh utilized client marketing services to 

obtain potential client data, such as tile service NetQuotc, discussed at 

trial. (RP 67-68; 136; Exhibit D213). Mr. Pugh even paid 50% of the cost 

of acquiring names, so it is entirely reasonable for hi111 to believe that he 

had ownership of these clients, independent of any oral contract beliefs 

held by Pugh. Id These names, addresses and telephone nu~lbcrs  are 

obviously not exclusive trade secrets, b ~ ~ t  rather a publicly sold 

comnlodity. The purchasing of the names previously by Pugh from a 

commercial marlceting vendor establishes that the clients solicited by 

Pug11 afler leaving Kassa insurance could be easily determined by any 

insurance sales agent with access to NctQuote, or a related service. 

Further, Kassa Insurance did not make reasonable steps to 

safeguard the infor~l~ation. Each client's name and information was printed 



011 Mr. Pugh's cominission statements, which were delivered to hiin 

monthly. (IIP 150; Exhibit D208). While the testimony of Julie Kemink 

states that Mr. Pugh would have to search through customer files to create 

his spreadsheet; she admits that all of the client information is printed on 

Mr. Pugh's coinmissioil statements. (RP 241-42). Mr. Kassa evcn 

acknowledges that Mr Pugh would be free to disperse his commission 

statement to the public; his wife, h ~ s  accountant, etc. (RP 152). Kassa 

Insurance even sent a com~nissioll statement, with client information. to 

Mr. Pugh r@er he l<fiI(nssa Insurance. (RP 159; Exhibit D209). ICassa 

Insurance was certainly not worried about ciient policy in1o:onnation 

getting into the public arena, even sending the infori~~ation to an ex- 

employee. The actual protected client content was nevcr accessed by 

Pugh, and was stored, password-protected, on Tim Icassa's computer. (RP 

22: 152) 

There was no written policy or procedure at Kassa Insurance 

Services for any safeguards. (RP 66). Under the facts, Kassa Iusurailce 

did not malte "reasoilable attempts to keep the information secret." 

Aro~~ogroski, 137 Wn.2d at 442; see also, Buffits, Inc, v. Klinke, 73 F.3d 

965, (9"' Cir. 1996): 

"[r]easonable efforts to maintain secrccy have been held to include 
advising employees of the existence of a trade secret, [and] 



limiting access to a trade secret oil a 'need to know basis."' 
"general [protective] measures" may not be enough icthey are not 
"designed to protect the disclosure of information." 

Buuels, Inc , 73 F.3d at 969(intcrpretlng Washington law) 

Further. contrary to the WPI, Kassa Insurance did not have an 

"express agreenlent restricting disclosure," and there were insignificant 

measures taken to guard the secrecy. Wash. Pattern Jury Instr. Civ. WPI 

35 1 .08 (6th ed.). Instcad, Kassa Insurance was free, open and reckless 

with Pugh's ciicilt information, and there is no substantial evidence to 

support a linding that the client information provided with each paycheck, 

available to the public and sent lo an ex-employee, constitutes a trade 

secret. 

D. The Trial Court erred in holding that Rvan Pugh Willfully 
and Maliciously Misapprot~riated Trade Secrets 

The trial court awarded excnlplary damages to Kassa Insurance 

under RCW 19.108.030(2) and RCW 19.108.040, and such a decision 

can be reversed only if clearly erroneous. Arowogroski, 88 Wn. App. 350, 

360, 944 P.2d 1093 (1 997). The trial court made insufficient findings to 

support its holding that Ryan l'ugh willfully and maliciously 

inisappropriated trade secrets, as he breached his "duty of loyalty" to his 

ex-employer, Kassa Insurance. However. the co~rrt's finding is merely 

coilclusory, without detailcd facts sufficient in the evidence to s~ipport 
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such a conclusion. As the court made no factual findings that Mr. I'ugh 

acted out q" malice, and there was no duty of loyalty owed to Kassa 

Insurance, the court's finding should be reversed. 

In the Findings of Fact and Conclusions of Law, under the 

"Misappropriation of Trade Secrets" findings of fact, wl~ich began at 

paragraph 4 and proceed through 25, the facts do not support a finding 

that Mr. Pugh undertook any actions that would satisfy maliciousness. 

(CP 863-67). Rather, at paragraph 24, the court states that Mr. Pugh's 

transfer of his clients to RJCICAK "constituted a violation of the duty of 

loyalty to which defendant Mr. Pugh owed to Kassa Insurance.. ." (CP 

867). At paragraph 25, under the heading for "Willful and Malicious 

Misappropriation Kassa v. Pugb", the finding of fact for alleged 

"malicious and willful" behavior was that Mr. Pug11 "used the trade 

secrets embodied in the client lists to his own advantage, purposefully 

soliciting Kassa customers." Id. 

No finding of fact evidences any behavior that reaches the level 

that Mr. Pugh had either a subjective intent to harm, or a .sul?jective belief 

that harm is substantially certain." Instead, ihc superior court found that 

"Mr. Pugh used the trade secrets embodied in the client lists to his own 

adva~ltage-purposef~~lly soliciting Kassa customers.'' (CP 867). 



Further, the court placed no importance on findings regarding willfulness 

and maliciousness, stating that under state law, "the definition of wi l l f~~l  

and inalicious does not appear to be a term of art." While it is true that 

willf~~lness and maliciousness are not defined in RCW 19.108.010, the 

trial court is still required to make a factual finding that demoi~strates 

inalicio~lsness and willfuh~ess exists to make an award of exemplary 

damages. RCW 19.108.030(2). A blanket stateme~lt that it exists is 

insufficient. Eagle Group, Inc. v. Pullen, 114 Wn.App. 409, 58 P.3d 292 

(2002)(specific factual findings demonstrating maliciousness and 

willfulness must be made to award exemplary damages). 

There is no set standard for finding willful~less and 

maliciousness, but in Pellers v. Willian?son & Associates, Inc., 151 

W11.App. 154, 210 P.3d 1048 (2009), the court utilized the Black's law 

Dictionary (8"' ed.2004) to define "malicious" as: "1. Substantially 

certain to cause injury. 2. Without just cause or excuse." Id at 173. In 

Boeing Co. v. Sierracin Curp., 108 Wn.2d 38, 738 P.2d 665 (1 987), the 

court found that the defendant "knew its actions to be of dubious 

legality" and the "trial court did not believe that [the defendant] 

entertained any honest doubt as to the legality of its conduct.. ." Id. at 62. 



The contrary is present iii the instant case, as Pugh had just cause 

or cxcusc. Pugh believed that he was able to solicit former clients (as there 

was no written agreement not to do so), and the trial court did not find that 

PLI~II intended to do any barn to Kassa Insurance. Duriilg said trial the 

court heard the testimony or  fifteen witnesses, and admitted numerous 

exhibits offered by the parties. Id One such item admitted into evidence 

was the DVD deposition of Donna Larsoii talcen on March 21. 2012. 

(Exh. P40). 111 her deposition, Ms. Larson states that Mr. Pugh was 

concerned about getting a written contract, '.hecause he was concerned if 

he didn't have something in writing that hc may not be able to have [the 

client tiles] i r  he did go somewhere else. He wanted some assurance that if 

he Tor any reason was going to leave, that he had some interest on those 

policies that he brought to the bnsiiiess." (Exh. P40, pg. 18) 

Mr. Pugh's testimony during trial expounded on his belief that he 

had an oral contract, which would be made into a written contract. and that 

he believed that it would include ownership of clients obtained: 

Q. And it had bcen previously represented to you by 
Mr. Kassa that he was going to produce a contract; is 
that right? 
A. Yes. 
Q. And that contract was going to relate; among other 
things, to your owllership of your book of business? 
A. Yes. 



Q. All right. And what was the upshot of that conversation? 
What did you leave the room understanding? 
A. I left the room understanding that a contract was going 
to be written by Brian MMe [Kassa'a Attorney] with whatever 
information Tim 
lcassa and I were going to send him regarding that 
agreement. 
Q. And what infornmation were you going to send Mr. Meck 
regarding that agreement? 
A. The infori~latio~~ that 1 produced to Mr. Kassa based on the 
points. 
Q. And did tiiat -- what did that information include as to 
the nature of your ownership of book of business? 
A. That I would be entitled to the book of business. I 
would have ownership in that. 

Mr. Pugh also testified that after Mr. Icassa told him that there would be 

no written contract, the following took place: 

Q. Did you ask him, "Well, then what's going to happen to lny 
book of business if you go back to adjusting?" 
A. That was another scenario; what if he -- 1 came to work 
and he decided the agency's no longer going to exist, 
we're going to go bacli to adjusting; what happens to the 
book of business then. I asked him what happens if I go 
to another agency, what happens to it then. And his 
response was, "You have the right to that hook. You 
would have to take them over in a Broker of Record." At 
that point I went up and toid Don Sagendorf that that was 
the resolution. 
Q. All right. Further discussions after that between you 
and Mr. Kassa about that'? 
A. No. 



Q. Wliy not? 
A. I believed what he said. 

(RP 292) 

As to why he fornlcd the client list, Mr. Pug11 testified as follows: 

Q. And why would you prepare a client list? 
A. I wanted to organize the clie~lts' infor~llalioil in the 
event that I did leave the agency. 

(RP 296). 

As to begil~i~iilg work at his new employer. RJCICAK, Inc., Mr. Pugh 

testified as follows: 

Q. Did he talk about being producer, what dilferences 
there would be? You talked about how you were goi~lg to 
bc paid. What else did you talk about at Lilmiels? 
A. I believe he aslced me if I had a coveilanl not to compete. 
Q. What did you tell him? 
A. "No." 
Q. What did he say? 
A. "Okay." 

(RP 375). 

Q. What did you tell Mr. Connor about buying the book of 
business? 
A. 1 told him not to. 
Q. Told him not to? 
A. There wasn't a reason to. I own the book. 
Q. Did you tell him that? 
A. Yes. 
Q. You told Joe Coilnor at the sccolld meeting you owned your 
book of' business? 
A. Yes. 

(RP 381). 



After he moved to his new agency, Mr. Pug11 testified as to how he used 

his constructed client list: 

Q. Now, when you caixe to the office on March 1, did you have 
Exhibit P1 with you? 
A. Ycs. 
Q. You had it with you? 
A. The client list, yes. 
Q. Yes. And how did you use it? What did you do with it? 
A. I started calling people that were on the list. 
Q. Call them on the telephone'? 
A. Yes. 
Q. What did you say to them? 
A. Told thein that I had changed agencies, thought that it 
was a good move for both me and n ~ y  family, thought that 
it was a good opportunity. I asked them if they would 
come to my ilew agency with me. I told them I thought it 
was a good opportunity for them too. Talked about having 
some availability, inore marltets, that sort of thing, and 
then asked them if they would do that, if they would stay 
with me. 
Q. And what did they say? 
A. Solne said yes; some said no. 

As to his state of mind when leaving employment. Mr. Pugh stated the 
followiilg: 

Q. And, Mr. I'ugh, you had testified, you heard Tim ICassa 
testify and Tonya 1Cassa testify that: when you left 
eml3loyment there, that they were supportive of you? 
A. Yeah. I testified to that too. 

(RP 468) 



The Superior Couli later held that thc Defendant did not have an oral 

contract for the boolc of business, stating in tlic Written Opinion that 

although Ryan Pug11 had a subjective belief that he owned the book of 

business, lle did not have an oral contract. (CP 27). 

Unlikc in Sierrircin Corp., there was no evidence that the 

defendant "knew its actions to bc of dubious legality" and thc .'trial court 

did not believe that [the defendant] entertained any honcst doubt as to thc 

legality of its conduct" to support a finding of maliciousness. Instead, 

the trial court in thc instant matter found that Puglz lztid n subjective 

belief that he owned tlze clients, or that n contrr~ct existed. 108 Wn.2d 

at 62; (CP 27) 

E. Tlte Court Erred in Deciding that the Pugh Marital 
Community was Liable for the Intentional Tort Committed 
bv Ryan Fuel1 

'The Court found that "Ryan Pugh." solely, acted willf~~lly and 

maliciously in misappropriating trade secrets and that this 

~nisappropriation was willf~ll and malicious pursuant to RCW 

19 108.010(2) bccause it was done without regard to his duty of loyalty to 

his c~nploycr and in breach of his fiduciary duty and statutory duty. 

"Mr. Pug11 intentionally took trade secrets . . . ." (CP 30). "Further. 

Pug11 was not acting witl~in . . . scope of employment .. . when he 



illisappropriated . . . ." (CP 3 1). Defendant Pugh [singular] is 

consequently liable ...." Id. "Attoriiey fees amid exenlplary damages (2 

times) are assessed vs. Mr. Pugh . . . ." (CP 37). 

RCW 4.22.070 and Intentional Acts: 

We hold that uilder RCW 4.22.070 the 
damages resulting from negligence must be 
segregated from those resulting from 
intentional acts. Tegmnn v. Accidenl and 
 medical Investigations, 150 Wi1.2d 102, 75 
P.3d 497. 

Intentional actors are 100% liable for their own acts. Id. at 125. 

Just as Pugh's acts were not vicariously imposed on RJCICAIC, Inc., for 

the saiiie reason his acts should not be imnposed on the iliarital 

community. In Smith v. Relullick, 48 Wn.2d 360, 363, 293 P.2d 745, and 

other cases, the rationale for iniposimig community liability was 

respondeul superlor. The Claytoll court re,jected that reasoning, holding 

that "[vv]hetl~er a marital commuiIity is liable for an intentional tort of one 

ofits members is a mixed question of fact and law. Clayton v. Wilson, 

Lal;vamhroi.se v Schmldt, 42 Wasli.2d 198, 254 P.2d 485, "is still 

good law" after deElche, infi.0. Id. at 64. The LuFr~n~nhroise two-prong 

test dcterlnines cornillunity liability; as a distinct matter. deElche 



determined whether a spouse's liability for a separate tort can be collected 

from her one-half community property. 

The two-prong LaFrilmhoise test provides that: 

It is the law of this state that the community is 
not liable for the torts of the husband, unless the 
act constituting the wrong either (1) results or is 
inte~lded to result in a benefit to the cominunity, 
or (2) is con~mitted in the prosecution of the 
business of the community. 

Tile Court in Pugh's case made Findings that Pug11 did "m" 

corni~lit malicious acts "within ... the scope of employment' and that his 

intent was to benefit himsell individually. (Findings of Fact Nos. 25 and 

The tort of a spouse. with regard to com~llunity liability, must be 

placed in one of three categories. In one category are those torts w111ch 

are clearly in derogation of tllc co~n~nunity, i.e., the cxtra-curricular 

activities of a husband in alienati~lg the affections of another's wife. The 

second category is coinposed of those torts that are committed by a 

spousc for the protection or benefit of the cominu~lity, l.e., a fraud 

perpetrated in the inariagemeilt of the cornrn~ulity business. Betwecn these 

two extremes is the third or "neutral" category. Smith v. Retallick, 48 

Wn.2d 360,363, 293 P.2d 745. 

The question of liability of a marital 
comlnunity for the tortious acts of the husband 
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was considered and the rule for its 
deternlination set out ill the case of DePhillips 
1). Neslin, 139 Wash. 51, 245 P. 749, 751; 
whereiil, upon a discussion and review of the 
a~ithorities, it was said: 

The controlli~lg consideration 
is, was the tortious act of 
Neslin, the husband, committed 
by him in the management of 
the community propeiiy or for 
the benefit of the commmlity? 
If so com~iiitted, the commu~>ity 
must be regarded as having 
committed the act, and thereby 
rendered itself liable therefor. 
Smirh, supra at 364 quoting 
froin ATewbui.y v. Xe17zington; 
184 Wash. 665, 52 P.2d 312, 
313. 

Prior decisions in deElche and Keene answer 
the basic policy questions presented by this 
case. Haley v Htghlmd, 142 Wn.2d 135, 142, 
12 P.3d. 119. 

Prior to deElche, Washillgtoll case law had 
shielded co~llmullity property, both personal 
and real, from execution to satisfy nearly all 
separate obligations of either spouse, incurred 
both before and during marriage. See, e.g., 
Stockland v. Burllelt, 4 Wash. 730, 31 P. 24 
(1 892) (separate debt); (citations omitted). 
'The Iai~dmark decision in &Elche signified a 
major departure from this line of authority. 
Tfaxry M. Cross, The Communily Property 
Law, 61 Wash. L.Rev. 13, 115 (1986). Id, at 
142. 



In deElche, a married toi-tfeasor was foulid separately liable to a 

victim for a tort coininitted while married. deElche; 95 wash.2d at 238, 

622 P.2d 835. The tortleasor llad no separate property and under then- 

existing law all community assets were shielded from collection for 

j~~dgmeilts based on the separate torts of either spouse. In deElche, the 

court changed this rule. The court noted that deElche was a case dealing 

with torts, not dcbts and that "[djistinction can be made between debts and 

torts, and it is not necessary that the rules regarding thein be parallel." Id 

at 246 11. 3, 622 P.2d 835. As a natural derivative of these conclusions, the 

Court held that a toi-tfeasor's one-half interest in commu~lity personal 

property may be executed upon to satisfy a separate tort judgnlent against 

that spouse, for a tort cominitted during marriage, if they possess 

insufficient separate assets to satisfy the claim. Id. at 246, 622 P.2d 835. 

ICeene extended deElche to allow recovery from a tortfeasor's one-half 

illterest in coininunity real property. Keene, 131 Wash.2d at 834-35, 935 

P.2d 588. 

The trial court erred in holding that the marital com~nunity was 

liable, and that Ms. Pugh's one-half share of coinmunlty property was 

liable, to Kassa Insurance. 



F. The Trial Court crred in holding that the Affirmative 
Defense of Mitigation of Damages was not applicable to Kassa 
Insurance Services, Inc. 

As his fourth artlrmative defensc Mr Pugh plead that Kassa 

Insurai~ce .'failed to mitigate damages." As evidenced in Exhibit D209 

and D215, ICassa agreed with Pugh and Joe Conilor that connnissioils 

earned by Pugh afier his ernploymciit at Kassa liisurance on policy 

renewals were propcrly payable to RJCICAK. 

While Kassa knew by March 5. 2007, four days after Pugh began 

employillent wit13 RJCICAK, that Pugh was solicitixig existing cliex~ts, 

Kassa agreed with Ryan Pugh and Joe Colmor, by letter, that Pugh was 

entitled to com~nissio~ls earned post March 2007 and tilei1 stood by 

silently. (RP 158-59; Exhibit 0215, para. 2). ICassa sent no demand letter 

or notice to the Defendants to turn over profits fiom ibrmer Kassa 

Iiisurance clients, instead waiting uiitil August 2008 to lile suit. Why did 

Kassa stand by silently while Defendants paid Pugh's overhead, 

processing, servicing, etc., watching colnrnissions continuing to accrue? 

Per the Plaiiltiff: 

Q. So you sat by for what, a year and a half while Joe 
Connor collected the commissioi~s and paid the overhead 
and t l ~ e i ~  popped up for the first time and said, "I've 
changed my mind now; I want those comlnissions back"; 
isn't that right? 
A. I tllinlc it was a little over a year, correct. 



Q. It was finm March to August, wasn't it, March '07 to 
August of '08? 
A. I2roin when I decided. The filing was in August, yes. 
Q. You could liave stopped the damages way sooner if you 
would have started a lawsuit in March, April, or May, 
couldn't you? 
A. 'She dainage was done as soon as Ryan e-mailcd that to his 
house. 
Q. Exactly. You could liave filed the lawsuit right the11 and 
stopped any further damage, couldn't you? 
A. It was falllily. 
Q. Why did you wait that long? 
A. It took a full year to finally figure out our entire loss 
with the infor~liation that Ryan took. The policies are 
12 months. You get paid on them oiicc every 12 months or 
six months on autos. And so it tool< 12 months to figure 
out exactly liow much of a loss wc were taking. 

(RP 175). 

Howevcr, all loss of clients stopped after three months 

Q. After three months you ncvcr received any more Change of 
Ageiit of Record letters, did you? 

A. No. I f1  recall, I think they sent out 160 of the 260 
within the first week and a halE 

(RP 175-76). 

"'Legal causation rests on policy consideratioils determiniilg how 

far the consequences of a defendant's acts should extend.'" Laynzon v. 

Washington Stale Dept. of Natural Resources, 99 Wn.App. 518, 525, 994 

P.2d 232 (2000)(citing, City ofSeattle v Blzime, 143 Wn.2d 243. 252, 947 

P.2d 223 (1 997)). "A court 'must decide based on traditional principles of 



proximate causation whether or not a defendant wwas the cause of the 

injuries suffered and whether the d~rty to mitigate was met."' Id. 

"Consequently, a plaintiffs failure to employ available legal remedics to 

avoid resulting damages is analogous to a failure to mitigate damages. " 

Id. 

"The doctrine or  avoidable consequences, also known as 

mitigation of dai~lages, prevents recovery for damages the injured party 

could have avoided through reasonable efforts." Cobb v. Snohomish 

County, 86 Wn.App. 223, 230, 935 P.2d 1384 (1997)(citing, Kloss v. 

Honey~~ell,  lnc., 77 Wn. App. 294, 301, 890 P.2d 480 (1995)). "The 

injured party's duty is to 'use such means as are reasonable under the 

circui~stances to avoid or minimize the damages."' Cohb, 86 Wn.App. at 

230 (citing, Young v. Whidliey lslund Bd of Realtors, 96 Wash.2d 729, 

732, 638 P.2d 1235 (1982)). 

In Cobb, the plaintiffs application for preli~ninary plat approval was 

denied, a result the appeals court later found to be arbitrary and capricious. 

Id at 225. On remand for damages, the trial court found that "a 

reasonable dcveloper in [the plaintiff's] position would have paid the 

Co~ulty $10,000 under protest to allow its development plans to go 

forward while it appealed the County's decision." 1 Because the 



plaintiff failed to reasonably in~tigate its damages by paying the $10,000, 

the plaintiff was not entitled to the dainages resulting froin lost profit in 

the real estate market. Id at 233-234. 

In the instant case, Kassa received the written notices o f  the 

changes in Broker o f  Record letters, fro111 tlie carriers, in March, April and 

May, 2007. However, Kassa failed to file any lawsuit until August 2008. 

Kassa should have, and could have, rniniinized his losses i f  he would have 

nlade his claim in Marcli, April or May 2007, when all the iloticcs o f  

Change in Broker were received. Since Kassa failed to pursue his 

damages as a "reasonable person" should have, he is not entitled to the 

later damages that result from hilure to act. Cohb, 86 Wn.App at 230. 

Kassa's actlolls could not be claimed as a "reasonable ineans to avoid or 

minimize tlie daniages, however, as it [did] not do so." Id at 233. T i m  

Kassa's testiinony clearly evidences that the Plaintiff failed to mitigate 

damages, and there was no justifiable reason for Kassa Insurance to sit on 

its claims while potential dainages accrued. 

The trial court's denial o f  Pugh's affirmative defense that Kassa 

Insurance failed to ~nitigate damages was in error and should be reversed. 

6. The Trial Court erred when awarding Attorney's Fees to 
I<assa Insurance Scrvices. Inc. 



Ryan Pug11 assigns error to tile trail court's award of attorney's fccs 

to Kassa Insurance. "The anlount of a fee award is discretionary, and will 

be overturned only for manifest abuse." Sierrucin ( h r l ~ ,  108 Wn.2d at 65. 

Ryan Pug11 asserts that the trial court improperly calculated attorney's fees 

owed to Kassa Insurance in making tile award or  attorney's fees. 

1.  Attorney fees Attributable to the Claim Against Ryan Pugh 
Constitute less than 50% of time recorded. 

Kassa Insurance alleged ninc separate and substailtial claims in its 

Amended Coinplaint (CP 8-1 2): 

1. Misappropriation o l  trade secrcis by Ryan Pugh: 
Arwended Conzplurnt, para 3 I 

2. Breach of Kassa - Pugh Employn~eni Agreemertt; 
Anzended Compluznt, puru 3 2 

3. Vicarious liability of RJCICAK, Inc.; Amended 
Conzpluinl, puru 3.3. 

4. Gnjust enrichinent by RJC/CAI< Inc.; Anzended 
Compluint, pnru 3.6. 

5. Toilious interference with contract by RJCICAK, Inc.; 
Amended Conzpluint, para 3 4 

6. Connor and Kelly violation of Consumer Protection 
Act; Amended Conzplninl, prrra 3 5. 

7. Quaiiturn meruit claims agaiilst both Defendants, 
Amended Complurnt, paru 3 7 

8. Exeinplary danlages against both Defendants. 



9. Attorr~ey fees against both Defendants. 

Thc Court awarded attorney rees oilly oil claims one and two, pilrsuant to 

RCW 19.108.030(2). The Court awarded Judgment on the first and 

second claims and one-half of claims eight and iline. 

a. Axtell and Briggs' Time Records. 

With regard to time spent on tortious interfere~lce clairn, Plaintiff s 

attorney states that he: "went through the fee statement line by line and 

subtracted the charges relating to tortious interfereilce .... I came up with 

a total of$7,622.50." (CP 904-05). Of the fifteen time entries itemizcd 

on page 4 of the Affidavit (total $25,077.50) "specific charges that 1 

could absolutely attribute to clai~lls that were separate and apart h m  

misappropriatioi~ . . . came up with a total of $7,662.50." lei, 

The dcpositio~i of John Mallary of Continental Western Insurance 

Co. related solely to the tortious interference claim. The deposition, in 

Boise, act~iallp lasted fiom 11:00 to 11:08 according to the Court 

Reporter's Tra~lscript, pgs 2 and 20. Just the 9/27/09 and 9/27/10 time 

entries alo~lc total 20 ho~rrs for "Deposition of John Mallary i11 Boise", ten 

hours per day, at a charge of $5,000. Further, of the $25,077.50 in entries 
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allcged to whole or partially relate to the vicarious liability claim and 

tortious intcrfesence claim, less the $5,000 Mallwy dcposition fees, nets 

$20,077.50 against a total allowance from that by Mr. Freebourn of 

$7,622.50, less $5,000 for Mallary depositions, or $2,622.50 for the three 

entire vicarious liability claim and tortious iliterfereilce claim and unjust 

eiirich~nel~t claim arraiilst RJCICAK, from complaint through trial,- that 

co~lclusioll is not reasonable. 

Alternatively, Mr. Freebourn estimates without computation, that 

all clalms, except misappropriation by Pugh, amounted to 10% of the 

firm's total timc over lour years on thc entire case. (CP 905, fn. 1).  

However, as cxarnples of Defendant's arguincilt hcre that more 

than 50% ol thc  law firm's time was spent 011 two of thc RJC/CAK three 

main claims, 

RJCICAK brought a motion to produce insurance 

company commission statements and Judge Eitzen 

entered an order compelling Kassa to produce the 

documents; Kassa brought a motion to exclude Lees as 

an expert (November, 2010) and Judge Eitze~i awarded 

atlorllcy fees to Mulyhy, Bantz & Bury, P.S. (August 5, 

201 1 - Order Gralltiiig Sai~ctions), yet Plaintiffs 

attorney claims 8.5 and 17.4 hours respectively, in his 

fcc rcqucst on these two motions. (CP 908-22) 



e No allocatioil of time is given to the RJCICAK claims 

for the following: 

8/19/09 Fax from Continental 

9122109 Travel and deposition arrangements 

9/26/09 Fax emails to Mallary 

9/28/09 Teleconference re Continellla1 

9/28/09 Review o r  fax from Mallary 

I 0/8/09 Subpoenas to Contillelltal 

10112/09 Prep for Joe Connor depo (5.0 

hours) 

10/13/09 Joc Coll~lor deposition prep 

10114109 Joe Coil~lor deposition prep (7.0) 

10/15/09 Deposition of Joe Cornlor (3.0 of 

7.0 hour day?) 

These alone totals another 17.6 additional hours. 

(CP 912-13). 

0 RJCICAK's motion to movc the case to ma~~datory 

arbitration involved the three claims against RJCICAK. 

Mr. Freebourn spent 16.5 hours on the arbitration 

motion from 8/10/09 through 8/19/09, but allocates no 

time to RJCICAK claims. (CP 912). 

r DraCting Interrogatories and liequests for Production 

directly solely to RJCICAK were 1.3 hours on 1218108, 

as well as the following Motion to Compel against 

RJCICAK and the claims of confide~~tiality and portion 

of Kassa's Summary Judgment Motion against 



RJCICAK on the vicarious liability issue (17.2 hours on 

the sumrnary judgment alone). (CP 909-1 1). 

7 hours preparing for sulnnlary judgment argument 

(against RJCICAK two claims and Pugh claim) not 

iiicluding 9.0 hours on motion for reconsideration. 

(911-12). 

Every trial management report and trial brief dealt with 

the two claims against RJCJCAK, Inc. Some portion of 

311312012 - 1.0 hr; 7/13/11 - .5 hrs; 312911 1 - 4.5 hrs; 

312111 1 - 4.5 lirs. 

All of the above 70.5 hours add up to the better allocatioil of one- 

third time 011 each of the three main claims. However, in any eveilt, they 

definitively demoristrate that selectcd samples above amount to over 

$16,000 in lees, added to the original $25,077 equals more than $42,000 

plus trial tinle on these three claims against RJCICAIC, Inc. 

b. Dun11 and Black time records 

Plaiiltiff's attorney estimates 10-15% of its recorded hours on all 

claims except the Pugh misappropriation claim. (CP 939). This is an 

"estin?ate" witliout any quantitative analysis. Mr. Roberts' Affidavit 

claims total 133.9 hours on all claims, thus allocating 13-19 hours on 

vicarious liability and tortious interference claim and unjust enrichment of 

RJCICAK, Inc. 

Overall review of the actual entries shows: 

6/81] 2 - 3.5 hours just on segregation of fees. (CP 947). 

3/24 - 3/25/12 - Portion of 14.0 hours on preparation of 
cross exam of Connor. (CP 945). 

5/5/12 - Some portion of 5.5 hours on trial brief. 
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5/25/12 - Combined 1.0 hour on letter/motion to Judge 
Sypoit re Exhlbit 38 and Continental Western related 
evidence, plus some part of 2.0 hours on 5/25 and 5/29 
reviewing Judge Sypolt's letter response. (CP 946). 

Roberts' estimate of 13-19 hours amounts to little niore than 

hall of just the sample entries listed above. Again, including trial - 

preparation, exhibit preparation, drafting the judgment against RJCICAIC, 

Inc. and Findings and Conclusioils, in addition to the 40 hours referenced 

above. supports an educated estimate of at least one-third (40+ of 133 

hours) of Roberts' time on RJCICAIC claims. 

c. Wast~ington Law Regarding Award of Attorney's Fees 

Tile process by which the Court determines an award of attorney 

fees in a trade secrets case is described in Boeing Co, v. Sierrncin (:orl~. 

"[Wjhen a number of actions are argued and only some of those allow for 

attorney's fces, it would give the prevailing party an unfair benefit to 

award attorney fces for the entire case. Rather, attorney fees should be 

awarded only for those services related to the cause of action which allow 

for fees." Sierracin Corp., 108 Wn.2d at 66 (citing, NordL~troin, Inc, v. 

Tumpourlos, 107 Wn.2d 735, 733 P.2d 208 (1987)). The Hoeing court 

further stated that, "ille trial court should not deter~llinc a reasonable 

attorney fee nlerely by reference to t l ~ c  number of l~ours which the law 



firm representing the prevailing party bills." Sierrclcin Corp., 108 Wn.2d 

The Nordsirom, Inc. case involved a claim of attorney's fees under 

the Coilsurncr I'rotectioil Act. When the Plaintiff filed a claim for $40.000 

in attorney's fees tile i\iord.strom court held that it was "a grossly 

exaggerated amount and remand[ed] to the trial court to determine what 

constitutes a reasonable award." Id at 743. In reaching its decision, the 

court held that: 

Finally, the determination of what constitutes reaso~lable 
attorney fees should not be accomplished solely by 
reference to the n~tinber of hours which the law firm 
representing the successful plailltiff can bill. In a case such 
as illis one, in which settled case law indicated that an 
unfair trade name infringement collstitutes a Coilsumer 
Protection Act violation, there is a great hazard that the 
lawyers iilvolved will spend undue amounts of tiine and 
unnecessary effort to present the case. Therefore, the trial 
court, instead of merely relying on the billing records of 
the plaintiff's attorney, should malie an independent 
decision as to what reprcse~its a reasonable amount for 
attorney fees. The amount actually spent by the plai~ltiff's 
attorney may be relevant, but it is in $10 way dispositive. 

- Nordsirom, Inc., 107 W11.2d at 744 (emphasis added). 

'The party claiming an award of attorney fees when fees are recoverable 

for only some claims has the burden of segregating the lawyer's time." 

Munnu Funding, LLC v. Kittitas Co., 295 P.3d 1197 (Wash.App. Div. 3; 

2013). By law, Icassa Insurance is only elltitled to fees a11d costs with 



regard to the time actually spent to litigate the clainis against Ryan Pugh 

under claiins one and two. pursuant to RCW 19.108.030(2). A party.s 

unwillingness, or the difficulty or cornplcxity of attempting segregation of 

fees (see tlie Kevin Roberts affidavit cited above), does not relieve a party 

of its burden to segregate non-recoverable fees. Fisher Properlies, Inc, v. 

Arden-~Muyfuir, Inc., 106 W11.2d 826, 726 P.2d 8 (1986); Brolen v. May, 

49 Wn.App. 567, 744 P.2d 1085 (1987). The Plaintiffknevu from the very 

beginning of the case that tl~ey would be entitled to request attorney fees i T  

tliey wcre successful on the misappropriation claim. The time to begin 

segregating fees and costs among the various claims was wlien the case 

fir71 began: 

If a11 award of fees is even a remote possibility in your 
case, the ti111e to start thinking about segregating fees is 
now. It is nearly impossible to go back at the end of a case 
and attempt to segregate between claims. Contempora~leous 
billing should reflect not only the task performed, but the 
claims worked on. if the task is non-specific. 

- Claire Been, A Necessary Break-Up: The Importance of Segregaling 

A/torney ll'iine, Washington Bar Ass'n 1,itigation News, Spring 2013, Vol. 

The Plaiiitlff's own hourly billings belie tlie statement, and it is 

incredulous to set forlli that 90% of thc Plaintiff's attorney Cees relate to 
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the misappropriatioil claim against Pugh when the tortious interference 

claim comprised a large alllount of Plaii~til'l's time, resources and court 

proceedings. Further, the amount of attorney's fees awarded in this case is 

entirely unreasonable, as i11 Nordstrom, Inc., and the court should make an 

independent decision as to what is reasonable, rather than relying solely on 

billing records. Nordsti*o~?i, Inc., 107 Wn.2d at 744. 

2.  Costs, and Failure to filc a Cost Bill. 

Kassa Insurallce did not file or offer a cost bill. Instead, Kassa 

Insurance by general motion seeits "costs" of $20,887.94, according to 

the total shown in Freehourn's Memorandum, page 7, line 19. Nowhere 

is this total related to statutory costs, but it is apparently itemized on the 

unidentified last page of the attachineilts to thc Affidavit. 

Costs allowed to a prevailing party are defined in RCW 4.84.010. 

Oiily seven "costs" shall be allowed. The two identifiable costs here are 

filing fees, RCW 4.84.010(1), and service of process fees; RCW 

4.84.010(2)(b). Icassa apparently claims costs under RCW 4.84.090. 

That statute requires the disbursenlents to be stated in detail and verified 

by affidavit. filcd and served within ten days of judgment. RCW 

4.84.090. A Cost Bill not served within ten days ofjudgment should be 

disregarded. Clark v. Eltinge, 39 Wash. 696, 83 P. 901; Nogrowski v. 
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Soulhworth, 100 Wash. 336, 170 P. 101 1. Further, although "witness 

kes" are allowed by law for one day's attendance, plus mileage, the 

Plaintiffs' Memorandum cites no authority for expert Dan Harper's fees 

fur his report and testimony, exceeding $22,000. RCW 5.56.010. See 

also, Nordslront, Inc., 107 Wn.2d at 743 (;'Costs have historically been 

very narrowly defined, and RCW 4.84.010, which statutorily defines 

costs, limits illat recovery to a narrow range of expenses such as filing 

fees, witness fees, and service of process expenses"). Award of costs for 

Mr. Harper was unwarranted by law. 

The trial court's awarding of attorney's fees and costs should be 

reversed. 

CONCLUSIONS 

The Superior Court found that Mr. Pugh had a subjective good 

faith belief illat he owned the clients when he left Kassa Insurance. 

Although the court determined that he was wrong in his belief, the record 

does not support that he acted willfully and maliciously. Further, the 

availability of the client info]-nlation to the public, along with Icassa 

Insurance's recltless and free and open disclosure of the client 

information, especially afler Pug11 left Kassa Insurance, does not support a 

finding that that the client information constitutes trade secrets. 



Should the court's decisioll be upheld, there is no substantial 

evidence to support the misappropriation damages against Pugh, as the 

court failed to use the 'het-profit" test. Further, the damages found by the 

co~lrt [or the misappropriatiou aud uujust enrichment were based on ail 

inappropriate standard, speculation and conjecture. In fact, as stated 

above, RSCICAK made 1-10 money from the prior clients tliat Pugh 

solicited after being employed. The net profit test would evidence Kassa's 

damages as $0. 

There was no basis for thc prejudgment interest award, as the 

amount was unliquidated, and bascd solely on opinion and discretion of 

the court. The amount was not readily known to Pugh, was disputable, and 

should be reversed. 

The judglllent against the community should be reversed, and any 

affirmed judgiuent be solely against Ryan Pugh. 

The attorney fees and costs awarded by the court were excessive, 

unreasonablc, not segregated properly, andlor unwarranted. The award 

should be reversed. If the lnisappropriation damages are determined to be 

$0 by the net profit test, the11 Plaintiff should be awarded zero attorney's 

fees. 



Kassa 11isu1.ance knew for over seventeen months that Pug11 was 

soliciting clients, but took no action to stop him, or file suit and enforce an 

injunction. Kassa Insurance's principal's reasoning that he had to wait 

until tllc damagcs were done before filing suit is nonsensical. A plaintilf 

sucfering damages cannot allow damages to continue to accruc, in ordcr to 

increase a damages award. I<assa Insurance failed to mitigate it's 

damages, which it could easily have done, and the damages awards against 

Pug11 sl~ould be reversed. 

Tl1c prcvious separatc appeal of RJCICAK, Inc., was consolidated 

with this appeal. Accordingly, P~lgh hereby adopts and incorporates the 

arguments presented by RJCICAK in its appeal. 

Pugh seeks appropriate fees and costs for this appeal under RAP 

18.1 and RCW 19.108.030. 

RESPECTFUL1,Y SUBMITTED this 3 1st day of May, 201 3. 

MIJRPI-IY, BAKTZ & BURY, PI,I,C. 

_ -  /~ 

Timothv R. Fischcr. WSBA No. 40075 
Attorney for Appellant Pugh 




