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I. ASSIGNMENT OF ERROR 

Whether the trial court properly clarified its ruling in favor of John 

and Claudia Swenson and against Alan F. Weeks. 

II. STATEMENT OF CASE 

This appeal arises from John and Claudia Swenson's ("Swenson") 

judgment against Alan F. Weeks and his marital community ("Weeks") 

for money damages, injunctive relief, and to quiet title on real estate 

Swenson acquired from Weeks by adverse possession. (CP 17-21). 

Weeks owns about seven (7) acres of undeveloped property 

adjacent to Swenson's home. (CP 185-186). For more than ten (10) years 

after Swenson purchased the Swenson Property from a trust administered 

by Weeks, Swenson used a portion of the Weeks Property as would the 

true owner (the "Adverse Possession Area"). (CP 195). For example, 

Swenson planted or maintained existing landscaping and irrigated. 

(CP 186-187). Swenson also maintained a row of peach trees that 

stretched from the Swenson Property and onto the former Weeks Property 

and originally planted by Weeks. (CP 187, 192). 

Swenson filed suit after Weeks entered the Adverse Possession 

Area and ripped out Swenson's landscaping, cut down Swenson's peach 

and landscaping trees, ripped out irrigation, installed fencing, and posted 



multiple sIgns, including signs making religious references and 

threatening Swenson with criminal trespass. (CP 192-193). 

Following a bench trial before the Honorable T.W. Small, Chelan 

County Superior Court entered judgment in favor of Swenson and against 

Weeks for $33,160.40 in money damages (including treble damages under 

RCW 4.24.630) and $45,793.32 in legal fees and costs. The trial court 

also quieted title in favor of Swenson to the Adverse Possession Area and 

enjoined Weeks from further interference with Swenson's ownership and 

use thereof. (CP 17-21). 

Following entry of the lower court's Judgment and Amended 

Findings of Fact and Conclusions of Law (collectively, the "Ruling"), and 

following dismissal of Weeks' prior appeal to this Court (Appeal No. 

30712-3-III), Swenson built a boundary fence and re-Iandscaped in the 

Adverse Possession Area. (CP 22-46). 

In July 2012, Weeks commenced suit against Swenson in Chelan 

County Superior Court under Cause No. 12-2-00850-1 (the "Weeks 2012 

Lawsuit") claiming Swenson's interpretation of the size of the Adverse 

Possession Area was wrong. (CP 92-161). Weeks also sought 

preliminary relief that Chelan County Superior Court denied at a hearing 

on August 3, 2012, and ruled that Weeks should seek an interpretation of 

the Ruling from the Honorable T.W. Small. (CP 22-46; 212-225). When 
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Weeks did not seek clarification from the trial court, Swenson filed their 

motion to clarify. (CP 22-46). Swenson understands that the size of 

Swenson's alleged encroachment on the Weeks Property is about 56 

square feet. 

Swenson's motion asked trial court to clarify if Weeks' or 

Swenson's interpretation of the Adverse Possession Area was correct. 

(CP 22-46). The language at issue in the Ruling reads: 

Following trial, the Court issued a Memorandum Decision, a true 
and correct copy of which is attached hereto as Exhibit "A." To 
the extent the Findings of Fact and Conclusions of Law set forth in 
this document differ from those stated in Exhibit "A", this 
document shall control, 

A map showing the location of the Pre-Existing Improvements and 
the area in which Swenson maintained the fire break is attached 
hereto as Exhibit B. This area is referred to herein as the "Adverse 
Possession Area." 

Pursuant to RCW 58.04.011, Swenson and their surveyor may 
enter onto the Weeks Property for purposes of obtaining the 
necessary survey to prepare the quit claim deeds and other 
documents necessary to fulfill the Orders of this Court. 

(CP 181-208). 

As part of the Ruling, the trial court attached its July 5, 2011 

Memorandum Decision as an exhibit. (CP 199-208). It is the following 
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language in this Memorandum that narrows from 25 to 17 feet the Adverse 

Possession Area on which Weeks bases his appeal: 

Based upon the evidence and the extent of plaintiff s use, the 
portion the adversely possessed is a 25 wide strip parallel to 
plaintiffs northwest side of their property (exclusive of the area 
adjacent to the access easement) that narrows to 17 feet in width at 
a point 3 feet past the southwest comer of plaintiffs' home. See 
attached diagram. 

(CP 1-10; 181-208). 

Swenson understood from the trial court's Ruling the "Adverse 

Possession Area" commenced 3 feet past the southwest comer of the 

Swenson's lower deck. (CP 24-46). The deck existed when Weeks (for 

the Weeks Trust) sold Swenson the Swenson Property. (CP 24-46). Based 

on this understanding, and as allowed by the Ruling, Swenson hired a 

surveyor to provide the needed legal description for the Adverse 

Possession Area, and to measure the trial court's ordered narrowing. (CP 

17-21; 197). 

Weeks argues the narrowmg of the Adverse Possession Area 

required Swenson's surveyor measure from the southwest comer of 

Swenson's house foundation line. (CP 52-56; 70-76). Weeks makes this 

argument despite the trial court not referring to or defining, in its Ruling or 

in its Memorandum Decision, the phrase "house foundation line". (CP 1-

10; 181-208). 

4 



Following the hearing on Swenson's Motion, Chelan County 

Superior Court clarified its Ruling and entered an Order Granting 

Swenson's Motion to Clarify Judgment (the "Clarification Order"), which 

reads in pertinent part: 

That this Court's previously entered judgment was ambiguous. 
The Court needs to clarify what it meant in its July 5, 2011 
Opinion Letter, which Letter the Court made a part of the 
Judgment ... That this Court intended the phrase "Plaintiffs' home" 
include the deck shown in the photo attached hereto as Exhibit 
"A," and intended that the transition point where the Adverse 
Possession Area (as defined in the Judgment) narrows from 25 feet 
to 17 feet be measured from a point 3 feet past the southwest 
comer of the deck. The Court believes the deck was and is part of 
the Plaintiffs' home, existing when Weeks sold the Swenson 
Property to Swenson. Measuring the transition point from the 
comer of the deck is consistent with the Court's findings at trial 
related to the scope of Plaintiffs' use of the Weeks Property. The 
Court concluded Plaintiffs' use of the Adverse Possession Area 
included a row of fruit trees that existed on the Swenson Property, 
as platted, and extending into the Adverse Possession Area. A 
photo of those trees is attached hereto and incorporated herein as 
Exhibit "B". That Swenson's measurement and recent construction 
of improvements in the Adverse Possession Area is consistent with 
the Judgment. And, the survey and legal description attached 
hereto as Exhibit "C" are accurate and consistent with the 
Judgment. 

(CP 77-84). 

On appeal, Weeks now seeks reversal of the trial court's 

Clarification Order. (CP 226-235). 
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III. ARGUMENT 

A. Abuse of discretion is the appropriate standard 
of review. 

Contrary to Weeks' de novo reVIew argument, the abuse of 

discretion standard applies to motions to clarify. In re Marriage of Sushak 

& Beasley, 168 Wn. App. 1010 (Div. II 2012). The appeals court will 

only reverse the trial court's ruling if the trial court exercised discretion on 

untenable grounds or for untenable reasons. Id. 

As explained in more detail below, Chelan County Superior Court 

did not abuse its discretion. It acted on tenable grounds and for tenable 

reasons, and on the evidence presented at trial. 

B. Trial court did not err when clarifying its 
intent. 

A motion to clarify allows the trial court to define rights of the 

parties which have already been given in the court's prior order or decree, 

when those rights have not been completely spelled out. Rivard v. Rivard, 

75 Wn.2d 415 (1969). While a motion for clarification cannot result in a 

true modification of rights, it may result in a favorable resolution of an 

ambiguity in the court's prior order or decree. In other words, "[a] court 

may clarify a decree by defining the parties' respective rights and 

obligations, if the parties cannot agree on the meaning of a particular 
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provision ... ". In re Marriage of Christel & Blanchard, 101 Wn. App. 13, 

22 (2000). 

In Rivard v. Rivard. for example, the Washington State Supreme 

Court affirmed the lower court's ruling on a motion to clarify, finding the 

phrase "reasonable visitation rights" ambiguous. Clarifying its prior 

order, the trial court allowed the respondent alternate weekends and one 

evening per week. The Supreme Court found the trial court's action a 

clarification, and not a modification, because the lower court's ruling was 

within the scope of what one could consider "reasonable visitation rights". 

75 Wn.2dat418-19. 

The case Kemmer v. Keiski, 116 Wn. App. 924 (Div. II 2003) is an 

example of a trial court's abuse of discretion. There, a landowner brought 

a motion for contempt seeking to enforce a judgment establishing 

easement rights over his neighbor's property. Followings its initial order, 

Pacific County Superior Court entered a new order expanding the 

easement from 12 to 30 feet, and providing for the first time that the 

easement be opened to log trucks and dump trucks. The Court of Appeals 

ruled that the trial court wrongly expanded its prior order, finding the 

lower court's ruling "constituted a substantial and significant modification 

of the May 2000 judgment, not a mere clarification of the May 2000 

judgment." Id. at 934. 
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Unlike in Kemmer. Chelan County Superior Court clarified its 

Ruling's definition of the Adverse Possession Area. When Weeks and 

Swenson could not agree on the Court's meaning, the trial court provided 

more detail as to what it intended by "plaintiffs' home". While Weeks 

does not like the outcome, the issue addressed on Swenson's Motion was 

not new. This is the same issue on which the trial court heard evidence 

during the bench trial, ruled, and allowed a survey to better detine and 

provide a legal description for the Adverse Possession Area. Thus, like in 

Rivard, the trial court's clarification was within the scope of what one 

could consider reasonably related to the "Adverse Possession Area" or the 

"plaintiffs' home". 

C. Washington law allows motions to clarify. 

Weeks overstates the reference to CR 60 in the Clarification Order. 

Even if Weeks is correct that CR 60 does not apply here, Swenson could 

file a motion to clarify, and could do so at any time. Kemmer v. Keiski, 

116 Wn. App. 924 (Div. II 2003). And, there is no requirement in 

Kemmer that a motion to clarify be supported by an affidavit. An affidavit 

in this case was also unnecessary. There was no confusion about why 

Swenson sought clarification, especially after Weeks commenced the 

Week's 2012 Lawsuit. Chelan County Superior Court had denied Weeks' 
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preliminary injunction request, and advised Weeks to seek clarification 

from the Honorable T.W. Small. (CP 22-46). 

D. Res Judicata and Judicial Error do not apply. 

As indicated above, Washington law permits clarification of prior 

orders, decrees and judgments at any time. Kemmer v. Keiski, 116 Wn. 

App. 924 (Div. II 2003). Res Judicata and Judicial Error do not apply 

when a party asks the trial court to explain or refine rights already given. 

Id. Here, Chelan County Superior Court merely explained or refined 

rights already granted in its Ruling. 

E. Trial Court did not consider new evidence. 

Contrary to Weeks' argument on appeal, the trial court did not 

consider new evidence when clarifying its Ruling. The photos of the 

peach trees attached to the Court's Order Granting Swenson's Motion to 

Clarify were evidence at trial. During the bench trial, the Honorable T. W. 

Small also visited and viewed the Swenson Property, the Weeks Property, 

and the remaining row of Swenson's peach trees not destroyed by Weeks. 

The peach tree photos also explain the basis on which the trial court 

clarified its Ruling. As stated by the Honorable T. W. Small at his oral 

ruling on September 18,2012: 

[W]hen the Court made its determination of indenting, it was 
because of these trees. The Court determined that there wasn' t -
they weren' t that size -- the size they were at the time of trial -- for 
the entire adverse possession period. 
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And, the point of the line coming off the home was, basically, 
giving room for the trees that were already on the property, 
because the other trees that were off the property, were in the same 
line. And -- and that was the Court's intent. 

When it meant "home," I assumed that this drawing included the 
deck. Obviously it didn't, now that this motion's been brought. 
But that was the intent of what the Court meant by "home"; 
including -- the deck was part of the home. Because you can't 
grow a tree through a deck. 

And, I think "home" is ambiguous. And I think, while, ultimately 
that results in an area more than what the Court's drawing was, 
because the Court's drawing was assuming that footprint included 
the deck, I don't think it violates the rule, in the -- in the Kemmer 
case . 

... I don't think the Court's expanding it. It's simply clarifying 
what it meant by "home." And that meant the deck that was there, 
when the trees were planted, originally. And we narrowed it, 
because the trees weren't that big. 

Appendix, Verbatim Report of Proceedings, Motion to Clarify, September 

18,2012. 

As for the trial court's attachment of Pinnacle Surveying's survey 

and legal description as exhibits to the Clarification Order, the survey and 

legal description better define (or clarify) that court's prior ruling and are 

not new evidence. Per Chelan County Superior Court, " ... Swenson's 

measurement and recent construction of improvements in the Adverse 

Possession Area is consistent with the Judgment. And, the survey and 
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legal description attached hereto as Exhibit "C" are accurate and 

consistent with the Judgment." (CP 80). By better defining the rights of 

the parties, the survey and legal description hopefully prevent further 

disputes between Weeks, Swenson, or their successors. 

F. Court explained the language in its 
Memorandum Decision. 

Weeks claims the trial court failed to attach significance to the 

language in its Memorandum Decision attached as an exhibit to the 

Ruling. Weeks, however, fails to recognize that the trial court expressly 

provided in the Ruling that to the extent the court's Amended Findings of 

Facts and Conclusions of Law differ from those set forth in the 

Memorandum Decision, the Amended Findings and Conclusions control. 

In other words, the trial court's definition of "Adverse Possession Area" in 

its Amended Findings and Conclusions trump those in the Memorandum 

Decision, making the definition of "plaintiffs' home" less material. 

Further, with its oral ruling to clarify its Ruling, the trial court 

explained the "plaintiffs' home" language in its Memorandum Decision (a 

portion of the trial court's oral ruling is quoted above). The trial court's 

emphasis was on the row of peach trees that existed at the time Weeks 

sold the Swenson Property to Swenson. It was these peach trees that 

caused the court to narrow from 25 feet to 17 feet the Adverse Possession 
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Area. Also, the trial court assumed that the diagram of the "plaintiffs' 

home" attached to its Memorandum Decision included the deck affixed to 

the Swenson's house. In other words, the court considered the deck part 

of the "plaintiffs' home". It did not intend, as Weeks argues, to make the 

southwest comer of Swenson's house foundation line the measuring point 

for the narrowing. As the trial court pointed out at its oral ruling, its 

Ruling and Memorandum Decision never used the phrase "house 

foundation line" that Weeks asks this Appeals Court to adopt. Appendix. 

G. Trial court's Ruling was ambiguous, and rules 
of construction do not apply. 

Language is ambiguous if it is susceptible to two or more 

reasonable interpretations. Agrilink Foods, Inc. v. Department of Revenue, 

153 Wn.2d 392, 396 (2005). Here, the Ruling had ambiguous terms, as 

evidenced by Weeks' argument the phrases "Adverse Possession Area" 

and "plaintiffs' home" mean the southwest comer of Swenson's house 

foundation line; and Swenson's belief (and the trial court agreeing) the 

phrases mean the southwest comer of Swenson's deck, as the deck is part 

of the plaintiffs' home and existed at the time of Swenson's purchase. 

Because of the ambiguity (and the parties' different opinions of the trial 

court's intent), Swenson sought clarification from the trial court, believing 

the law required the parties to ascertain and abide by the intent of the trial 
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court. In re Marriage of Christel & Blanchard, 101 Wn. App. at 22; 

Gimlett v. Gimlett, 95 Wn.2d 699, 704-05 (1981). 

Contrary to Weeks' argument, the rules of construction do not 

apply to motions to clarify reviewed for abuse of discretion. In that 

context, the trial court has explained its intent, and no further construction 

is necessary. Rules of construction would apply if (unlikely here) the trial 

court had not clarified its ruling and the appellate court must construe the 

trial court's intent. Gimlett, at 704-05; 25 Wn. Prac., Contract Law And 

Practice § 5:4 ("the goal [of the rules of construction] is to give effect to 

the intentions of the parties with practical and reasonable results."). 

H. Trial court reconciled diagrams. 

For the reasons stated above, the trial court has adequately 

explained its Ruling, the reasons for its Clarification Order, and the 

diagrams attached thereto. The diagram attached to the trial court's 

Memorandum Decision did not make the comer of "plaintiffs' home" the 

southwest comer of the Swenson's house foundation line, as Weeks asked 

this Court to find. Clarifying its intent, the trial court held that the deck, as 

part of the plaintiffs' house when Swenson purchased the property from 

Weeks, and consistent with the location of the row of peach trees, serves 

as the southwest comer of the plaintiffs' home to measure the Adverse 

Possession Area's indenting from 25 feet to 17 feet. The exhibits attached 
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to the Clarification Order were to better define the location of the Adverse 

Possession Area and to hopefully avoid further litigation. 

I. Legal fees and costs. 

Pursuant to RCW 7.28.083(3), Swenson requests an award of 

attorneys' fees and costs against Weeks. This statute reads as follows: 

The prevailing party in an action asserting title to real property by 
adverse possession may request the court to award costs and 
reasonable attorneys' fees. The court may award all or a portion of 
costs and reasonable attorneys' fees to the prevailing party if, after 
considering all the facts, the court determines such an award is 
equitable and just. 

This appeal is a continuation of Swenson's adverse possession 

lawsuit and resolves the Weeks 2012 Lawsuit, if Swenson prevails on this 

appeal. Weeks also attempts to avoid a portion of the lower court's ruling 

quieting title to Swenson by adverse possession. The Legislature 

intended, under these circumstances, that this Court have the discretion to 

award Swenson legal fees and costs. Fees and costs should be awarded 

here. Weeks has continued to litigate despite the lower court having 

explained its Ruling and entered the Clarification Order. 

IV. CONCLUSION 

Based on the foregoing, Swenson respectfully requests this Court 

affirm Chelan County Superior Court's Clarification Order and award 

Swenson legal fees and costs. The trial court did not abuse its discretion, 

and there were no procedural errors. 
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Alternatively, if this Court finds a procedural error occurred that 

could have materially affected the outcome of Swenson's Motion to 

Clarify, Swenson requests this Court remand the matter back to the trial 

court for the parties to follow the appropriate procedure. Reversal is not 

appropriate, as Weeks requests. The trial court must still clarify its Ruling 

to more specifically define the scope of the Adverse Possession Area. 

RESPECTFULL Y SUBMITTED this 1 i h day of May, 2013. 

Y WALLACE, P.L.L.C. 

BJ~ ____ =-----------------------
Brian A. Walker, WSBA #26586 
Attorneys for Respondents 
John and Claudia Swenson 
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1 THE CO URT: Okay. 

2 [V1F<. C:ONS ~rf4;NTI~,~[: Rea d y, Your Honor . 

3 MR . WALKER : Well, Your Honor , we're r e 0:1 

4 the Swenso ns ' Motion to Clarity . 
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The Swenson ~ome t th ey eel eve -- If you lco~ a: 
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THE COURT : Uh-huh . 
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::..3 That ceck had been built by Mr. Weeks. It \v'as 

l~ par t of the property (hat was so ld t o t he Swenscns. And 

15 that was -- when the Swensons were using the adverse 

16 possession area. That was - - that was kind of a referen ce 

17 point for them , in that use. 

J.8 Whi ch IS why, whe n they went ahead , and were 

1 0 ,L _, l.nte eting your ruling, they meas urec from tha t point. 

Mr. Weeks, as.! unders~and it, wants tne 
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the nawes: lawsuit. Be c ause 1f you rule -- LL you -- if you 

cla .c f 

3 cc~r _.r.· ec: S f ~ove wha- eve r's 

5 If yO U r u e in l avor 0 : ch e Swans n 

6 really no~hing to do, Your Honor . Thank you . 

7 ['1[-<.. CONSTT\NTTNE:: Chris t ophe r 

8 Constantine, COT' Weeks . 

9 A motion to c larify lS only permitted in a very 

10 lImited C1T'CUms tan ce . The Court an only 

12 under a judgment . t's not a ve~ic e _ ~ expana c~e r 1 ts 

13 given In a judgment. 

1.4 And we've cited to cne Court tne Kemmer v . Keiski 

n which th e Court a is emphas ze d tha t - just 

16 th058 point5, that: it's - _·jt doe5 not. - - Lhe mutiel[; to 

clarify . . doe s rlOl~, c .r ea t e new riqhts . 

18 And , e s sential ly, that 's wh at t he Swenson s are 

19 asking , here . They're asking the Court to change the 

20 bounda ry of the adverse pos sessIon a rea , t hat's defl ne d 

/ ; 
L ~ 

23 

in -~ .. in 

Jtl I y 2Ull . 

wherE: i t 

on Page 8 of the ourt ' s memorandum decls l on , of 

the boundary at the coint 

f r ()rn fe et , ex ten d that boundarv 

24 fr om three feet La 11 1 / 2 feet . 

rt c ~c j does not na 
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1 many months after en:ry of the fInal Judgment, to add t hat 

additional property to the adverse possession area. 1··;-.\.. 

3 would rob the Court's judgment of any finality. 

4 We'd urge the Court not to -- not to -- not to go 

5 there. 

6 Now, what -- what the Court -- what Co urt - - what 

7 can the Court do with a mo t ion to clarify? 

8 The Court oan clarify an ambiguity , as - as the 

9 Court discussed in the Gimlet case , which we cited to the 

10 Court . 

11 But, here, we have not heard, this morning, nor 

12 have we seen In their moving papers, any suggestion that any 

13 portion of what the Court wrote was arnbigucu;:;. WLere's the 

14 ambiguity? 

15 So , absent any ambiguity, there -- there 1S no 

16 arounds for a motion to clarify. 

17 The Court: used the wor.d "home ," on Page 8 of its 

18 memorandum decision. And it also saio, in tha~ same 

19 sentence -- .i.n the next EoJ.:Lowin9 sentence -- "See attached 

20 diagram. II 

21 There was an Attachment B to the -- to the Court ' s 

22 memorandum decision. 

23 And we have provided an enlarged copy of that, 

24 which is attached as Exhibit 2 , to the declaration 

25 Supplemental Declaration of Alan Weeks. 
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1. If the =our~ will - j ust f o r a momen ~ f th is lS 

2 'Ez"h ibit 1 1..0 [vIr. -i ' " 
<'0 ·') 

ThIS wa s the do c ument th at 

5 include in its judgment. 

t ) This is Exhibi 2 to Mr. Weeks 's declaration. The 

7 Court wll notc that th s exhibit, wn ch l? Exhibi t 2, which 

8 : '" . v " o- i 
'. ' ;. l 

10 file number as the 2009 survey. 

11 So what the Court used ,n it s -- in it s judgment, 

12 was a phot ocopy of the 2009 survey. And -- but there's a --

13 there's a feature -- several fe dture5 COITuncn Lo beth of 

14 these - o f these d i agrams. 

1", 

i r 
-,0 the f oundati on line o f the Swen son s' home i s -- is s~own. 

17 And, yet , there are no decks shown. 

S.i. rnt ar .l_y 

rilE COURT : 

20 

21 an that exhibit, You r Honor . 

22 MR. CONSTANTINE : don't be l ieve that it lS , 

23 on this -- i~ is on rhe -- Exh b t 4, which is Erlandsen's 

24 declaratl on . 

~,3Utf i f t.r le CC)Urt '/11]1 ncte, the -- by using the 

KAREN E. KOMOTO, eSR, O ~fle IAL COURT REPORT ER 
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1 fou ndat lon 1108, on Exhibit 2, if the Court ex t ends ou t a 

line, fro m the southwest co rner o f th e Swensons ' home, it 

3 passes almost e xactly through the Doint at which that joq 

4 occ urs. 

5 

7 chere. And there's no support for t haL posi tion. 

8 I till.ilk , by duinq the ,3 amc thing on Ex hibit 1, on 

9 the -- ()rl t.he :~~ t) '~1 ::;:',lrvey, i f the:: Cc)ur~~. e xten d:.::; t.hf:': sout h 

10 bou~dary f ~h e S~ensons' hone, ext ends thac 

11 C):cne)' ( 'y.-.! .1.. J [1 

12 the -- on the survey, as the raised panter bed. 

13 And, so , the Cour t can see that, whe n it wrote lts 

14 deoision , :t said , Three feet southwest -- three feet south 

15 of the sou thwes t oorner , by WI ting in that dimensi on , 

16 the Cour c. cap ttlred S'v\'(=,ns onsr-.ad. --

1 ; had used. 

18 J th ink that was the purpose for th e th ree feet, 

19 as oppose d t o some other dimension . 

So, by e x tending t he - - the adverse oossession 

21 t)clJr'}(!ar~i I t:. hr e{~ f eet fr.-ern the s:,)uthv/ t:~;st c()!·nt~r I r,he Cou rt 

acc:ornpll E3h('ci tt'le efL (':'ct of Ci:,ptuf'ir,q Lhe o larlt.er box, within 

23 the adverse possession area . 

2 4 turni.nq I ! rn -

25 getc 1 ng int o the essence o f our -- our mot ion. 
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· .. 

1 \/Iould the Court want 

MR . CONSTANTINE : Okay. 

4 THE COUR']': Fo:Lks, I think Mr. Walker 

hit it, and I think Mr . Constantine hit it. And that's why 

6 we have court hearings . Because you ' re b o th cigh~. 

7 

8 indenting , it was because of ~hese trees . 'J'he C()urt 

9 determined that there wasn't -- they weren't that size 

I n u 

1 1 
_L ..L 

the size they were at the time of the trial -- for the 

entire adverse possession period. 

And ~he point of the line c o~inq ~t ~ne home was, 

:oasic:.all ~J Y - ,C ' _,. ' -\ P' _ "", .... 
~., "' ,.' '<. • .' • ; i. .l. .. ", .. ' • 

14 the property , because the other trees that were off the 

property, were 1n tne same I1ne. And -- and that was the 

16 Court's intent . 

When it meant " horne ," I assumed that this drawing 

18 included the deck. fJb'\l:l.OUS.ly , it. cl.icin't, nZ)V,1 r:hat thi.s 

19 motlon's been brought . a~t that was the i r ten c a ~ ~ at [ ~e 

20 Court meant by " home"; Lncludinq -- the: cleek was part: cfi:he 

hc)rne . Becaus e you can't grow a tree through a deck . 

22 So tnat - that was the Cou rt 's intent . P~rld I 

2.5 
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· .. 
1 (J 

I lDC uclt:;ci the (j(::c: k , I dc)n ft (h nk 1t. \/1.0 ar,(::5 tne :cu e, l. n 

2 the - in the Ken~eI ca se. 

Bc.~c aus e I agr.'ee. , 

expand . A~d -- ana don '~ think the Cou rt's e xpanding It. 

It's simply clarifying what iT meant " horne .1t And that 

6 meant c he deck chat wa s there , when the trees were planted, 

7 o rig inally . And we na r rowed i t , because the tr e es weren' t 

8 that big. 

S t hat was the Court 's nte 

10 So T gues the ma tian's granted . 

11 f-iR. \'I!l\Ll< E:R: Yeah . I'll prepare an orde r. 

12 Just t ge t sure it' s c larifi e d. 

13 Thank yau, Ycur Honor . 

I'J.1 ,_:lr u1ate "-ne' 

15 we nee d -

16 THE: CO URT: Oka y . 

17 MR. WALKER: Thank you. 

Did this ge t filed? 

19 [\1P . CONSTI>.N TTNE : Yc;.ur Hc)n()r 

rr}':E CC)UFT : Because I really wa nt thl S filed. 

21 HR . l'n e!..' t.~ 

att ached, Exhibit 4, L.c tvlr. Weeks ' s S U[)J;") 1. ern(3rl t a ,1 

23 declara ti on . 

24 No, excus e me - - excuse me; Exh ibit -- Exhlbit 3. 

25 Tha~ 's ~h p Ma y 20 Mr . Hclllngswor th, 

P. O . Box 88 0, Wenatchee, WA 988 I 



• ... 

1 that's Sx h ~l 3 to Mr . Weeks's supplemental declara:ion . 

2 THE COURT : Okay . Yeah , we've got it . All 

3 right. 

4 Okay . 

5 MR. WALKER: Thank you . 

6 (Concluded at 9 : 45 a . m. ) 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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