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1. Statement of Facts 

In 2008, a l'hird Party Custody Petition was filed by tlie maternal grandparents, the 

McDonalds, against the Appellant, and a eventual Decree was entered renloving her as primary 

custodian of lies daughter and replacing her with the grandparents, as the child's new primary 

custodian. [I-29-10 RP 41. With the entry of this 2008 Third Party Custody Decree the 

Appellant then became anon-custodian of the subiect ~ud where her fitness as a primary 

parent was irrclcvant to future proceediilgs, unless the child was ret~~rned to her in a 

~nodificatioii order. Id; CP 64-70; and see also RCW 26.10 et. seq. 

On the date of October 23, 2009 Catherine Lyle and her fianck Kevin James (herein after 

rcferred to as Ms. Lyle) came into the subject child's life by watching her about I day evcry 

week, and receiving an alleged agreement that they should now he the new custodians of the 

subject child. [I-29-10 IiI' 61 Based on these allegatioiis they filed a Petition for Third Party 

custody to now place tlie subject child in their care. [CP 1-15] They also filcd motioil For 

tcnlporary orders without a RCW 26.20.200 request for Adequate Cause. [CP 46-48] 

At the hearing for Temporary Orders and in a somewhat strange representational twist, 

Ms. I.,ylc did not have an attorney, instead she allowed the "unfit" uatural father's couiisel to 

argue their case at the temporary hearing in this matter. [I-29-10 RP generallylsee p.5 

specifically] Ms. 1.yle's new Petition for Custody set out a number of old litigated facts about 

the natural rather and Appellant, however, did not focus on the fitness of the current custodial 

parents, rather it stated that they had been having the subject child in their care a day a week, 

stating that they would now be a new proper custodian, as tlieir basis for temporary orders. [CI' 

8 & 46-48 & 1-29-10 RP 61 Ms. 1,yle's recitation for the new basis for changing custody clearly 

did not follow any of the vequireinents o r  the 'Third Party Custody Adequate Cause statute, nor 

address the fitness of the current eustodiails.' Id. 

'See Law and Argument section herein 
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At the hearing on temporary orders, the natural father's counsel admitted that her client did 

not file the pro se Petition seeking the custody oS the subject child, but rather Ms Lyle filed it 

and the McDonald's allegedly joined the Petition. [I-29-10 RP 4-91 The father's attorney 

indicated at one point in the hearing that "They all agreed to this change in custody; ho\wever, 

the Appellant, for one, did not a&ree with this, and basically took the position that il' the 

McDonalds were not going to have hm child, she should be in her care. [I -29-10 RP 7 & CP 28- 

361 'l'he father's counsel argued the case for Ms. Lyle saying that the parties agreed that the 

McDonald's wanted Ms. Lyle to have their granddaughter, even thong11 they were not unfil. [ l -  

29-10 KP 4-91 To show that Ms. Lyle did not feel that the McDonalds were unlit in anyway, 

later on the father's counsel suggested that tliey all still wanted the McDonald's to supervise the 

Appellant's visits. [I-29-10 RP 7-81 The Comlnissioner ruled that the subject child be in the 

temporary care of Ms. Lyle. [ I  -29-10 RP generally] The father's attorney put together a hand 

written 01-der allowing the child to be in Ms. Lyle's home. [CP 53-54] This temporary care 

order- seemed primarily based on the McDonald's in court statements that they "supported" Ms. 

Lyle and her fiance's position in this case; along with their joinder of the Petition. [See [I-29-10 

RP 10-11 &I31  

Within a short time oS this hearing, the McDonald's, who were pro se, apparently felt that 

there was a misunderstanding about their joinder and they filed a motion to set aside their 

agreement and joinder. [CI' 64-70] As a result of Ms. Lyle's failure to identify and outline the 

unfitness issues against the McDonalds, they also filed a Motion to Dismiss the Petition because 

there seemed to no longer be any basis ibr ihe change in custody. Id. They also obtained new 

counsel to help them in this case. [CP76-95 Stan Kempner, Esq.] 

The heal-ing on the motion to dismiss was held September 30"', 2010 and the commissioner 

denied the same without explanation. [CP 73-74] The record of that proceeding indicates that 

both the MeDonaids and Appellant argued that what Ms. Lyle told the court on January 29"', 

2010 was inaccurate about the McDonald co~nulete support for a permanent change of custody. 
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[CP 89 & transcript generally] Again, Adequate Cause was not addressed or Sound at tllis time 

either. Id. 

Tlic iuitial issues in tliis appeal come from the Commissioner's September 301", 2010 order 

regarding tlie disiiiissal niotioli and tlie McDonald's stricken joinder; at tliat llcaring the 

Cominissio~ier allowed the McDonalds to recant their joinder and rile a negative response to the 

Petition. ['P 73-74 & 1-29-10 RP 76-95] The McDonalds argued that bccausc the court found 

tliat they could retract their joinder anci support lor Ms. L,yle, that this case should liave been 

disniissed. Id. 'l'liis is especially true since Ms. Lyle only had been liaviiig the child in their 

home one day a wcck and there was no fitness issue. [See CP 89 in particular] Again, more 

orders were entered without a finding of Adequate Cause. [CP 73-74] Nevertlicless, the motion 

to dismiss was denied summarily, without a reason why. Id. 

As an ancillary thought in this case and to show tliat Adcquate Cause was never ever fouiid 

before it both wciit to trial and a temporary order was entered, it should bc noted that the Trial 

Judge clearly spoke to tlie issue of Adequate Cause not being foulid in tliis matter some year 

and one-half later, even with a Final Parenting Plan being entered. The record indicates tliat on 

tlie date of June 9, 201 1 Judge l'lese stated that . . . "we haven't had a full blown hearing anti 

adequate cause hasn't been found at this point, . . ." 16-6-1 1 RP 5-22] aiid later on there were 

many discussions about needing adequate cause in the record showing that everyonc even knew 

Adequate Cause was never bund. [6-6-11 RP 20, 39 & 401 It was obvious to everyone in this 

case that Adequate Cause liad liot been found but they kept litigating the case in what seemed a 

clear violation of tlie statutes a~id  laws. Id. 

The Appcllant, tlie natural mother of the suliject child has appealed the failure to grant the 

iilotion to dismiss, based on tlie clear facts tliat when the Comrnissioncr ordered tlie joinder 

stricken, that there was no longer any agreement by tllc custodiaiis (McDonalds) to justify going 

further, along with a complete failure to follow the statutes regarding such cases. 



11. List of Errors by Court 

'I'11c Court erred in the following ways: 

- By allowing Lhe I'etition for l'hird Party custody to go forward after allowing the 

McDonald's to retract their joinder and support for the Petition, and they were not allegedly 

iinfit to parent; 

- B y  allowing this case to go forward even though ille Petitioner's claimed the wrong "best 

interests" standard as the basis for their case; 

- By failing to dismiss lhe Petition after striking the custodial parent's joinder, and even 

though there was no longer any basis for the case; 

- By entering a temporary order in violation o r  KCW 26.10.200 hefore Adequate Cause was 

found; 

- By allowing this case to go forward without the wrong legal basis and standard for such 

cases; 

- By entering final papers awarding custody to Ms. Lyle and Mr. Jaines without a iinding of 

Adequate cause; 

By granting Ms Lyle and Mr James' I'etition for Thlrd Party Custody when thc Pctit~on 

used the wrong standard and dld not iridlcate that the Mcl>onalds wete unf71, with thc~r  

jolnder heing stricken by courl order. 

111. Law and Argument 

A. KCW 26.10.032 & ,200 ~egu~r~~t!?c_court to find Adequate Cause before a temlmrarv order 
is entered or the matter is sent to tria1,andsince this law was not followed in this case. the -- 
nlaller should have been disii~issed.~.uinmariIy. 

A review ofthe court file in this matter shows that the case was sel for trial early 011 

by a formal trial setting schedule wilhout a finding of Adequate Cause as is required by 

RCW 26.10.032 and ,200. [CP 961 Before the trial setting there were also temporary orders 



entcred allowilig Ms. 1,yIe to have temporary custody, and were tlie last and only orders 

before tlie t r~al  settnig occurrcd on Jaimary 24, 201 1 [CP 1-95] 

Recently thc Suprcmc Court has discussed proceedmg to trlal 111 a thlrd party 

custody case wlthout a proper adcquatc cause basls, regardless of havmg a hcarmg, gomg to 

a coiilplete trial, or even the coiicluding the case. In the case of In re Ciistody (?f S. C.D-I,., 

243 P 3 d  918. 170 Wn 2d 513 ( W u ~ h  ZOlO), the Suprcmc Court completely vacated a 

custody dccrce out of Spokane County Superlor Court where there was ohvlously no bass  

for tlie case to go forward, stating: 

A lionparent may petition for custody of a child if the child is not in the pirysical 
custody of a parent or if the petitioner alleges that neither parent is a suitable custodian. 
RCW 26.10.030(1). The trial court must deny a hearing on the petitioli u~iless the lionparent 
submits air affidavit (1)  declaring that thc child is not in the physical custody of one of the 
child's parents or that neither parelit is a suitable custodian and (2) sctting forth facts 
supportilig the requested custody order. In re Custody qfEA.T: W ,  168 Wash.2d 335, 348, 
227 1'.3d 1284 (2010). S.C.D-L. was in Mr. Littell's physical custody at thc time Ms. L,ittell 
filed her petition, axid the petitioii does not allcgc that he is an unfit parent. Inslead, tlie 
petition implies it would be in the child's best interest to reside with Ms. I,ittell, but t11c " ' 
best intercsls of thc child' " standard does not apply lo lionparent custody actions. In r.e 
C~lstody ~f Shields, 157 Wash.2d 126, 150, 136 P.3d 117 (2006). Further, the petition avcrs 
no facts that would support the rcquircd allegation that Mr. Littell is an unsuitable custodian. 
Id. At 5 16. 

Tlic vacatcd ordcr rcqu~red thc i-eturn of the child to the natural parcnt immediately, 

down in Cal~foin~a from Spokane and her grandmother Id Thcy sald that Ilt~gatlon for a 

ch~ld, cspccrally ovcr tlic~r custody is d~sruptive and traumat~c, thercrorc, thcsc cases should 

be lested irnliiediately and carefully by the Adequate Cause process, or be dismissed. Id. The 

SCD-I, case was a tragedy for the little girl in that case; she was basically robbed of valuable 

time with her siblings and fither for little or no rcason since not only was the wrong standard 

used (the Best Intcrest standard), there was no real claim that the fathcr was unfit currently. 

Id. 

111 this case, since the truc "custodians" werc the McDonalds and the court withdrcw 

their joiiider/agreement by order, there werc no loiiger any facts that formed the basis for 



Adequate Cause or the Petition to go forward. In addition, just like the SCD-L case, Ms. Lyle 

and fiaiicC plcd that it was simply in tlic cli~id's "Ilest Interests" to live wlth them [CD 1-15] 

On that basis alolre the case should have been dismissed 

B. Even t11ougLMhiLySe's Pctitioii was iiot iminediately._disinisscd, iio tcmporaiy order should 
have ever been entered without first finding Ad-quate Cause. 

RCW 26.10.200 states, 

A party seeking a temporary custody order or modification o f a  custody decree sliali 
submit together wit11 his or her motion, an affidavit setting forth facts supportiilg the 
requested order or modificatiori and shall give notice, together with a copy of the affidavit, to 
other parties to the proceedings, who may filc opposing affidavits. The court shall deny the 
inotion unless it fi~ids that adequate cause for hearing the nlotion is established by the 
affidavits, ill which case it shall set a date for hearing on an order to show cause why the 
requested order or modification should not be granted. 

As can be seen, before Teinporary Orders cair he entered in a KCW 26.10 case, 

the court must find Adequate Cause first to proceed, and if they do not find this stai~dard is 

met, they niust dismiss the case. See ul,so SCD-I,. S L I ~ I - a .  Now, Ms. Lyle may try aiid say that 

Cominissioiler Moe must have round Adequate Cause since he entcrcd a temporary order. 

However, as call be see11 from the SCD-L casc, this is not an ipso-facto process. Id. You 

cannot reach back and say "just because" and that satisfies Adequate Cause. Instead, 

Adequate Cause is much more in a Third Party Custody case than just sayiiig ':just because", 

it is a look at the Petition, the basis for such cases, aiid what is plead to get the case to t11e 

court, and whether it is plead in such a rnaiiller that it appears that there would be a inodiculn 

of success winning the Petition. It is not a form over substance issue, especially in a RCW 

26.10 case where Adequatc Cause must be a consideration of the legal staiidard as well. See 

e.g. In re Czr.storly of'E.A.T W ,  227 P.3d 1284, I68 Wn.2d 335 (Wash. 2010) & 117 re; the 

Czrstody oj'Shield~s 84 P.3d 905, 120 fWash.App. 108 (2004). If the Petition aiid declarations 

do not fit the staiidards set out by these cases for unfitness or the other basis', they should be 



dismissed. SCD-I,, supra. For example, citing just the "Best Siiterests" as a basis for 

Adequate Cause must not be found and the Petitio~i should be dismissed. 1cl. & 

This casc should have bee11 dismissed from the date that tlie court struck the joilider 

in the Petition by tlie McDonald. There was no proper basis for the Petitioir and which 

seemed to cause seine confusion Sor tile tr~al  court, bccause this case went forward without 

reco~lciling the issue of Adequate Cause and first 

C. The concent of "invited error" does not auplv when there are requiredstatutory threshold 
issues lo be found before tire case moves oil to a change in custodv, froill a child's curreiit 
custodian to a tllird_par& 

Ms Lylc may say that the concept of "~nvlted error" applies 111 this case bccause the 

McDonald's first joined the Petition and then reneged on that choice, after the Temporary 

Orders were entered IIowever, this would not apply for two reasons, first, tlic Appellant did 

not invite this alleged eri-or; she has disseiited fioiii the beginning of the hearings. And 

second, when there is a statutory requirement to follow, the concept of "invited error" does 

iiot apply. 

First tlie doctrine of "iilvitcd error" is primarily used in criminal cases. See e.g, Citj) 

ofSeurtle i z  Prrtu, 58 P3d273, 147 Wn.2d 71 7 (I4'ash. 2002). And second, this doctrine does 

iiot apply to "sui?ject matter jurisdiction" issues. See A~zgelo Property Co., LI' it H ~ z ,  274 

P.3d 1075, 167 1Wn.App. 789 jWush.Ap/?. Div. 2 2012). Subject matter jurisdictio~i is for the 

judge to determine. I d .  Adequate Cause is a primary subject jurisdiction issue that cannot be 

bypassed See In re Marnage ofShry(jcIi, 76 Wn App 848, 888 P 2d 750 (1995) 

D .4&4~=11 the McDsnald's arc iiot the "natural ~arents", they were the child's "custod~an", 
thcrefore, they rc~ lace  the natural parents as the curreilt custod~ans, who ~iiust be found unfit 
under the law 

Ms Lylc may tiy and plead the unusual nature of this casc as a reason to say that the 

Paw uiider SCD-L and Sh~elds (supr*a) do not apply. However, lhls would be a "form over 



substance" argument, ol a "technicality" to avoid the obv~ous, because the Supreme Court 

already ~ilade it clear that the term "custodian" can he used inlerchangcably in RCW 26 10 

matters for the term "natural parent", if the non-natural parents are the current custodians 

See SCD-1, tuj~ru To reiterate, the Suprc~lic Court stated, 

A lionparent nlay petition for custody of a child if the child is not i n  the pliysical 
custody of a parent or if the petitioner allegcs that neither parent is a suitable custodian. 
RCW 26.10.030(1). 'l'he trial court must deny a hearing on the petition ~ ~ n l e s s  the nonparcnt 
submits an affidavit (1) declaring that the child is not in the physical custody of one of the 
child's parents or that neither parent is a suitable custodian and (2) setting forth facts 
supporting thc requested custody order. In re Custorly ofE.A.T W., 168 Wash.2d 335, 348, 
227 P.3d 1284 (2010). S.C.D.L. was in Mr. 1,ittcll's physical custody at the time Ms. 1,iltell 
filcd her petition, and the petition does not allege that he is an unfit parent. Instcad, the 
petition implies it would be in the cliild's best interest to rcside with Ms. Littell, but the " ' 
hest interests of the child' " standard does not apply to nonparent cuslody actions. In ve 
Custody ~yof'~Yh'hielil\., 157 Wash.2d 126, 150, 136 P.3d 117 (2006). Further, the petition avers 
no facts that would support the required allegation that Mr. Littell is an unsuiruhie cu.:ius&g. 
Id. At 5 16 (Emphasis added). 

The McDonalds were the current "custodians" of thc sul>ject child and the Supreme 

Court would not have used the terms ~~iisuitable custod~an if lhey d ~ d  not feel that the real 

issue is who is the current custodian, natural parent or not, thercCorc, r t  was Ms Lyle's 

burden of proof to show that the grandparents were unsu~table, after their joinder had been 

stricken. Again, since they did not, the Petition should be dismissed. 

E. The natural mother's fitness should.n_e_vc_r have been at issue since the 2008 deuegayrea~dlng 
custody to the McDonalds made thexu the target of any fitness concerns, a i n c c  Ms. Lyle 
had no concerns about their fitness, their Petition should have been dismissed. 

Ms. Lyle's Petition was appropriately filed, but focused on the wi-ong people as the 

child's custodial parents, since the fitness of the Appellant was not a primary issue in this 

RCW 26.10 case. [CP 1-1 51 Although Ms. Lyle said that the McDonalds and the natural 

parents were the Respondent's, there was nothing in their Petition that said the McDonalds 

were unfit, just older and may not be able to care Sor the child as much as before. Id. With 

the issue of an joinderlagreement no longer viable, Ms. Lyle could only say that they visited 

the child cvcry week for a day or so, while they cared for her. Again, as said in argument 
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below, there was no other basis for this Petition than the joinder, and now that that was gone, 

the Petition was no longer was viable. 

Ms. 1,yle may say that the joinder was sufficient to allow this to go forward, 

however, the problem with that is that the term "go forward", which speaks to the issue of 

Adequatc Cause, since by law a Third Party Custody casc cannot "go forward" without first 

having a finding of Adequate Cause under RCW 26.10.0321.200. Since that had not 

happened before the McDonald's joinder was stricken any request for Adequate Cause could 

not. go forward without the new fact showing that the McDonald's did not agrce to have Ms. 

Lyle and her fiance be cuslodians. 

Secondly, Ms. Lylc {nay try and say that regardless of what Commissione~- Moe did, 

in striking the joinder and reasons for their Petition, the case should still go forward; 

however, that analysis must then bc tcsted by an Adequate Cause hearing since there now 

was no longer a basis for this Petition other Illan the natural parents heing unfit. Ms Lyle 

cannot and should not second guess Connnissiorier Moe in letting the McDooa!ds withdraw 

their joinder. See e.g. Worthinfiton 1). Worlhirzfiton, 73 Wn.2d 759, 7fG, 440 P 2 d  478 

(1968). This was a discretionary decision and he was best suited to make that decision, 

which was final long ago. Again, without a close iook at the reason for the Petition, the casc 

should not have gone forward. SCD.L suprea. 

Ms. Lyle might say that this is all moot since there was an agrcemcnt by some of the 

partics to the current pian and decree. However, the problem with that position is found in 

the Findings of Fact & Conclusions of Law where virtually all of the issues were "rcscrvcd" 

for future determination, and Adequate Causc was completely skipped as if it was not 

important. [CP 102 see. 2.81 Thcn, the Decree itself and llie child support order were 

contcsted, along with the parenting plan. [CP 1991 I-lad the Petition itself been tested in a full 
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Adequate Cause hearing there is little doubt that the case would likely have not proceeded. 

This, more tliail anything, is reason enough to take a close look at the denial of the motion to 

dismiss. 

As indicated, on the date of 09130110 a Superior Court Commissioner entered a hand 

written order denying the McDonald's inotion to dismiss in this case. Between that date and 

Deceinber 4, 2012 when the decree was entered no final decree was entered actually granting 

the Petition in this matter. ?'he parenting pians that were entered do say the words "iinal" but 

they are simply that, parenting plans and not a decree granting the relief requested in the 

Summons alld Petition. In addition, the Appellant was there for the entry of the final 

Pare~rting Plan, but refused to even sign the same as a pro se litigant, obviously meaning she 

objected to its entry. [CP 1931 

In this case there were two parenting plans entered, one in January 201 1 ,  aiid 

another November 20 12. [CP 107-1 17 & 184-1 931 Dot11 plans stale that they are final, yet in 

the case of the first one, an actual trial date was reset to "finalize the case"; which was 

obviously not necessary if there was a "final order". [see 6-6-1 1 RP 8, 10, 39-40] And in the 

case or  the 2012 Plan no final Decree was entered ratilying the plan until a few montlls later 

(even then Adequate Cause was never visited). 

Since this case is somewhat unusual it might be beneficial to first see if there is a 

case that dealt with the entry of a parenting plan, and then later a revision of that plan on 

review, lo eliminate any questions of whether such orders can be entered and if that 11as any 

affect on the jurisdiction issues in this case. In the case of In  I*L' Murriage qoj'Possinge~; 1105 

W~z.App. 326, 19 1'.3d 11 09 (Wush.App. Div. 1 2001) the court was raced with a similar 

problem as we see in this case, and that is whether the court can enter an interim parenting 



plan witl~out completing the case, leaving the "final" dispositio~~ or the mattcr until a later 

date, and whether Adequate Cause was l~ecessary for the second plan's entry. 'I'hc Possinger 

court upheld the trial court's right to picce-meal a parenting pian until later disposition, i.e. 

entry of one "final" parenting plan, the11 a review to enter another later. The Pos.singer court 

shows that Judge Plese was withi11 her uigl~t to enter the plans as she did; however, this does 

not really answer the question as to the finality ofthis matter, but does help with the finality 

issues of the interim parenting plai~s. The I'ossinger case does not, however, excuse the lack 

of a finding of Adequate Cause in this case. This is because tile I'ossingev orders sprang 

from an original dissolutio~l Petition, and the first Parenting Plan reserved the issuc of a 

changed plan until after school was out. Therefore, that case cannot cxcusc a lack of finding 

of Adequate Cause u~lder a new RCW 26.10 filing. 

1V. Conclusion 

This case was a rrew RCW 26.10 case, filed by Ms. Lyle and Mr. James. They pled 

the wrol~g standard for such cases, that the custodians were not unlit, and any joinder by the 

custodians was stricken before any Adequate Cause hearing was held. The case went oil to 

finality and was appealed. Thc court's failure to find Adequate Cause to go forward before it 

set the matter for trial and entered Temporary Orders changing custody to Ms. Lyle et al, 

was fatal to their Petition. That was a clear failure by the court to rollow jul-isdictional 

requireinents, arid the case should have heen dismissed at the case's second hearing. 'Thc 

Appellant asks that this court vacate the decree and parenting plan in this matter and 

reinstate the McDonaIds as the subject child's custodian. 

Respectfully suhm~ttcd t h ~ s  27"' day of August 2013 



I, Gary R Stenzel, declare under penalty of perjury pursuant to the laws of the slate of 

Wash~iigton that 1 am now and all t~lnes heremafter mentioned was a citi7en oi the Unlted 

States aud a res~dent of Spokane County, State of Washington, over the age of twenty-one 

years, that on August 27, 2013 affiant enclosed in an envelope a copy of the Al,pelldnt's 

Opening Brief and Molion for Short E x t e ~ ~ s ~ o n  to F11e addressed Lo. 

Herbert J  land^^ Stanley Kempner 
Attorney at 1,aw Attorney at Law 
8414 N Wall, Ste A 901 East Nora 
Spokane, WA 99208 Spokane, WA 99207 

Arthur Hayash1 Jack Rosinan* 
Deputy Prosecuting Attorney C/O IIerbert J l a n d ~ s  
1026 West Broadway Attorney at Law 
Spokane, WA 99201 8414 N Wall, Ste A 

Spokane, WA 99208 

Said addresses being the lasl known addrcsscs of the above-named indiv~duals, and on 

said date deposited the samc so addicssed by regular mail w ~ t h  postage prepaid in the Un~ted 

States Post Office in the City and County of Spokane, State of Washington. 

,,-,, ?,;,.,~...'' 
, *. 

' - Gal-)! R S!enzel, WSBA #I6974 

*I1 should be noted that Mr. Landis said he does not represent Mr. Rosman in this 

matter, however, t h ~ s  1s the last address we have for Mr. Rosman 




