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1. INTRODUCTION 

DefendantsIAppellants Lloyd Ward & Associates, P.C., Lloyd 

Ward, P.C., The Lloyd Ward Group, P.C., Lloyd Ward and Amanda Ward 

(collectively "the Ward defendants") appeal the denial of their motion to 

compel individual arbitration and for dismissal based on lack of subject 

matter and personal jurisdiction. Dismissal was sougl~t on the followil~g 

grounds: 

1. Dismissal pursuant to CR 12(b)(l) because subject matter 

jurisdiction over plaintiffs' complaints about the fees they were charged 

under the contract they each allegedly entered into with one of the Ward 

defendants (i.e., 1,loyd Ward Group, P.C.) lies with an arbitrator, not the 

Superior Court, as a result of plaintiffs' contractual agreement "to submit 

all disputes arising under or related to" the contract "to binding arbitration." 

2. Dismissal pursuant to CR 12(b)(2) because personal jurisdiction 

over the Ward defendants, who are all Texas residents, is lacking. 

After this appeal was filed another issue regarding subject matter 

jurisdiction has arisen. The Ward defendants made CR 68 offers of 

judgment to both of the named plaintiffs for complete relief on all of their 

individual claims. One plaintiff (Sherrie Gorden) accepted the offer and 

the other (Debbie Miller) declined. As a result, a new issue has arisen 

concerning whether the case is now moot based on the United States 



Supreme Court's recent decision in Genesis Healthcave Coup. v. Symczyk, 

- U.S. - , 133 S.Ct. 1523 (2013). Consistent with RAP 2.5(a), this 

additional jurisdictional defect may be raised for the first time on appeal. 

11. ASSIGNMENTS OF ERROR 

A. The trial court erred in entering the order of December 21, 

2012, denying the Ward defendants' motion to dismiss and to compel 

individual arbitration pursuant to the terms of the arbitration agreement in 

the contract each plaintiff executed with the Ward defendants. 

B. The trial court erred in entering the order of December 21, 

2012, denying the Ward defendants' motion to dismiss for lack of personal 

jurisdiction over the Ward defendants. 

C. Since this appeal was filed, the case has become moot due to 

the Ward defendants' CR 68 offers of judgment for complete relief and 

should now be dismissed for lack of subject matter jurisdiction. 

111. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR 

A. Did the parties delegate threshold challenges to whether their 

arbitration agrccment is valid and enforceable, including claims the 

arbitration agreement is unconscionable, to an arbitrator to decide rather 

than a court (Assignment of Error A)? 

B. Even if arhitrability issues were not delegated to the arbitrator, 

does the remaining plaintiffs procedural unconscionahility claim fail 



because imposing an extra burden on attorneys to clarify the advantages 

and disadvantages of arbitration with their clients before entering into a 

contract containing an arbitration agreeinent conflict with the strong 

public policy favoring arbitration and is thus preempted by the Federal 

Arbitration Act, 9 U.S.C. 5 1 et seq. (Assignment of Error A)? 

C. Even if arbitrability issues were not delegated to the arbitrator, 

does the remaining plaintiffs substantive unconscionability claiin fail 

because she is able to prosecute her state Consumer Protection Act claims 

in arbitration, and the foruin selection and choice of law clauses in the 

arbitration agreement were waived by the Ward defendants (Assignment 

of Error A)?. 

D. Even if arbitrability issues were not delegated to the arbitrator 

and some tenns in the arbitration agreeinent were deemed to be 

unconscionable and not mooted by the Ward defendants' agreeinent to 

waive those provisions, should any such unconscionable terms be severed 

pursuant to the severance clause in the parties' agreeinent in order to 

enforce the parties' agreement to arbitrate (Assignment of Error A)? 

E. Even if arbitrability issues, including enforceability and 

jurisdictioilal issues, were not delegated to the arbitrator, should plaintiffs' 

claims be dismissed for lack of personal jurisdiction because they cannot 

meet their burden of showing each, or any of the Ward defendants, all of 



whom reside in Texas, had the requisite ininirnuln contacts with 

Washington State (Assignment of Error B)? 

F. Even if arbitrability issues, including jurisdictional and 

enforceability issues, were not delegated to the arbitrator, should this case 

be dismissed as moot because the Ward defendants offered to have 

judgment taken against them pursuant to CR 68, providing complete relief 

as to all of plaintiffs' individual claims (Assignment of Error C)? 

IV. STATEMENT OF THE CASE 

A. Plaintiffs' Allegations 

Plaintiffs Shenie Gorden and Debbie Miller allege the Ward 

defendants generally, along with two other named defendants and 

unidentified "John and Jane Does 1-5" who are not parties to this appeal, 

engaged in conduct that violated the Washington Debt Adjusting Act, 

chapter 18.28 RCW ("DAA") and the Washington Consumer Protection 

Act, chapter 19.86 ("CPA"). CP 4-8. Specifically, plaintiffs claim they 

entered into contracts with the Lloyd Ward Group, P.C. ("LWG) to help 

thein settle, through negotiation with plaintiffs' creditors, credit card debts 

plaintiffs had incurred. CP 12 at 7 4.18; CP 30 at 7 6; CP 36-38 (exemplar 

of contract at issue).' Plaintiffs allege the fees set forth in the contracts 

' The contracts plaintips allegedly agreed to explicitly state in the first paragraph 
followit~g the bold and underlined title of ''W' that the parties to the contract are 
only the plaintiffs and I.WG, and none of the other defendants is referenced anywhere in 



they entered into with LWG were excessive in violation of the DAA and 

CPA. CP 13 at 77 4.20-4.24. 

B. The Arbitration Agreement 

Plaintiffs admit the contracts they entered into with LWG require 

that any disputes arising from the contracts shall he submitted to binding 

arbitration according to the rules and procedures of the American 

Arbitration Association. CP 14-15 at 7 4.30; see also CP 37, at 77 9 and 10. 

They further admit they agreed that venue and jurisdiction for any dispute 

arising from their contracts shall be in Dallas County, Texas. Id. They also 

admit they agreed to a choice of law provision making Texas law 

applicable to any disputes. Id. 

The arbitration agreement is found in paragraph 10 under the bold 

and underlined heading of "Arbitration of Dispute" and provides in 

pertinent part as follows: 

The parties will submit all disputes arising under or 
related to this Agreement to binding arbitration 
according to the then prevailing rules and procedures of 
the Alnericail Arbitration Association. Texas law will 
govern the rights and obligations of the parties with 
respect to the matters in controversy. The arbitrator 
will allocate all costs and fees attributable to the 
arbitration between to [sic] the parties. The arbitrator's 
award will be final and binding and judgment may be 
entered in any court of competent jurisdiction. 

the body o f  plaintiffs' respective agreements with LWG. See CP 30 at 71 6; CP 36-38. 



Venue, jurisdiction and choice of  law provisions are also found in 

paragraph 9 (under the bold and underlined heading of "Governing Law; 

Severabilitv"). CP 37 at 7 9 ("This Agreement is governed by the laws of 

the State of Texas, without regard to the conflict of law rules of that state. 

Further, venue and jurisdiction for any dispute or conflict arising from or in 

any way related to this Agreement shall be exclusively in Dallas, Dallas 

County, Texas."). The severability clause in paragraph 9 provides as 

follows: "If any provision of this Agreement is held to be unenforceable, 

the remainder of this Agreement shall remain in full force and effect." CP 

37 at 7 9. "Agreement" is defined in the contract as the entire Client 

Services Agreement, not just the arbitration agreement. CP 36 at 'l/ 1. 

C. Plaintiffs' Allegations of Personal Jurisdiction 

With respect to personal jurisdiction, plaintiffs allege as follows: 

This Court has persolla1 jurisdiction over each 
Defendant. Defendants, collectively and individually, 
have engaged in conduct in violation of chapter 19.86 
RCW, which conduct has had an impact in Washington, 
giving rise to personal jurisdiction pursuant to RCW 
19.86.160. Defendants also regularly conduct business 
in Washingtorr by, among other things, soliciting 
Washington consumers, entering into contracts with 
Washington consumers, providing debt adjusting 
services to Washington consumers, and receiving fees 
from Washington consumers. Defendants have 
obtained the benefits of the laws of Washington as well 
as Washington's consumer market. 



CP 8 at f/ 3.2. 

Plaititiffs adinit defendants Lloyd and Amanda Ward are residents 

of Texas, not Washington. CP 6 at 77 2.4-2.5. They also admit defendants 

LWG, Lloyd Ward & Associates, P.C. and Lloyd Ward, P.C. are businesses 

located only in Texas, and none are registered to do business in 

Washington. CP 5 at f/ 2.3. Further, plaintiffs admit they entered into 

contracts only with LWG to provide debt settlement services, not with any 

of the other named defendants. CP 12 at qj 4.18; see also CP 36-38 

(referencing only LWG and the client as parties to the contract). 

D. Facts Regarding the Ward Defendants 

The Ward defendants, including Lloyd Ward, are not registered to 

do business in Washington, do not solicit clients ill Washington, nor do 

they advertise in Washington. CP 29 at qjy 2-3; CP 31-32 at 7-8; CP 24 

at 717 2-4. They own no property in Washington, have no bank accounts in 

Washington, and do not pay Washington taxes. Id. They have no 

employees, agents, or independent contractors in Washington. Id. They 

have no offices in Washington, no mailing address in Washington, and 

have never had a registered agent in Washington. Id. 

1.  Defendant Lloyd Ward 

Lloyd Ward is a Texas resident who has practiced law in Texas 



since 1985. CP 29 at 7 2.' He is not authorized to practice law in 

Washington State. Id. Mr. Ward is the sole officer and director of 

defendants Lloyd Ward & Associates, P.C., Lloyd Ward P.C., and LWG. 

CP 29 at 7 3; CP 31-32 at 117 7-8. None of these entities act under the 

direction or control of any other entity. CP 32 at 79. Although the names 

of "Lloyd Ward" and "Lloyd Ward, P.C." appear in the top comers of the 

first page of the contract allegedly entered into between LWG and 

plaintiffs, neither Lloyd Ward nor Lloyd Ward, P.C. is a party to the 

agreement. CP 30-31 at 7 6; CP 36. 

2. Defendant Lloyd Ward Group, P.C. 

LWG is the entity through which debt negotiating occurs. CP 29 at 

7 4. LWG does not actively market its services in Washington; its sole 

method of advertising was passively done via the internet through which 

interested people could seek information about LWG through search 

engines. CP 30 at 7 5. LWG did not direct or send any advertising to 

Washington residents via telephone, mail, radio, television, or other media. 

Id. It does not solicit clients in any state. Id. 

Employees of LWG do not travel into Washington to conduct 

2 A trial court may consider matters outside the pleadings on a motion to dismiss for lack 
of personal jurisdiction; but conversion to summary judgment standards results. 
Free.stone Cr~pital Pai-tners, L.P. v. MKA Real Estcrte Opportunity Fund I, LLC, 155 WII. 
App. 643, 653-54, 230 P.3d 625 (2010). Accordingly, the Ward defendants' motion to 
dismiss, supported by declarations and exhibits, was briefed consistent with the briefing 
schedule in CR 56 applicable to summary judgment motions. See CP 63, 85,220. 



business. Id. If a Washington resident wants to conduct business with 

LWG, they must initiate a call to Tcxas. Id. LWG's Client Services 

Agreement provides (and plaintiffs contractually agreed) that "all services 

provided by LWG to Client or on Client's behalf occur entirely within the 

State of Texas and not the state of Client's residence." CP 37 at "11. 

3. Defendant Lloyd W a r d  & Associates 

Lloyd Ward & Associates, P.C. ("LWA") is a law finn that was 

fonned as a Texas corporation in January 1995 and is located solely in 

Dallas, Texas. CP 31-32 at Tj 8. Mr. Ward's primary vocation is as an 

attorney for LWA. Id. LWA does not provide debt adjusting services to 

Washington clients, solicit Washington clients, enter into contracts with 

Washington clients, or receive fees from Washington clients. Id. 

4 .  Defendant Lloyd W a r d ,  P.C. 

Lloyd Ward, P.C. is a Texas professional corporation that was 

formed in 2004 as a law finn to potentially merge with another Texas law 

finn. CP 31 at l/ 7. The merger never occurred. Id. Lloyd Ward, P.C. is 

still a Texas professional corporation, but it has not conducted any business 

for several years. Id. Lloyd Ward, P.C. has no assets, conducted no 

business in connection with debt settlement clients, has not entered into any 

contracts with Washington residents, and none of Lloyd Ward, P.C.'s 

employees had any contact with Washington residents. Id. 



5. Defendant Amanda Ward 

Mrs. Ward is the spouse of Lloyd Ward and a Texas resident. CP 

24 at 77 2-3. Mrs. Ward perfonns markcting tasks for LWA, the Texas law 

firm, including lnaintenance of the law finn's website. Id. Among the 

Ward defendants, she is an employee of  only LWA. Id. She has no 

affiliation with defendant LWG (the debt negotiating entity); or the other 

defendant entities. Id. Mrs. Ward has not engaged in any of the challenged 

debt negotiating activities and has no contact with any debt settlement 

clients in Washington or elsewhere. Id. Mrs. Ward owns no property 

located in Washington, has no bank accounts in Washington, pays no 

Washington taxes, has no registered agent in Washington, and has never 

advertised, solicited, conducted, or transacted business in Washington. Id. 

E. Procedural History 

In lieu of filing an Answer to plaintiffs' Complaint, the Ward 

defendants moved lo compel individual arbitration and for disn~issal based 

on lack of subject matter and personal jurisdiction. CP 42-62, 205-19. The 

trial court denied the motion to dismiss and to cornpel individual 

arbitration. CP 222-24; RP 32-40. Pursuant to CR 54(b), the trial court 

certified this ruling as a final judgment concerning the forum that has 

subject matter jurisdiction over the parties' dispute and found no just reason 

for delaying an appeal of this final judgment. CP 223. 



The Ward defendants timely appealed the trial court's ruling. CP 

226-27. Further proceediilgs in the trial court have been stayed pending 

resolution of this appeal. See RP 39-40. A motion for class cerlification 

has yet to be brought or decided. See id 

F. CR 68 Offers of Judgment to Plaintiffs 

After this appeal was filed, the United States Supreme Court issued 

its decision in Genesis Henlthcnre Corp. v. Symczyk, - U.S. -, 133 S. Ct. 

1523 (2013), which addressed whether a full offer of judgrneut moots a 

case, including putative class actions. SI~ortly after Genesis was published, 

the Ward defendants made full offers of judgment to the two nailled 

plaintiffs pursuant to CR 68. See Appeildices A and R attached hereto. 

Plaintiff Sherrie Gorden accepted the offer of judgment. See Appendix C 

attached hereto. Plaintiff Debbie Miller did not accept the offer. 

V. ARGUMENT 

A. An Arbitrator, Not the Court, Has Subject Matter 
Jurisdiction over Plaintiffs' Claims Based on the 
Arbitration Agreement in the Parties' Contract 

A trial court's decision denying a lnotioil to compel arbitration is 

reviewed de novo. Gandee v. LDL Freedom Enterprises, Inc., 176 Wn.2d 

598, 602-03, 293 P.3d 1197 (2013). The party seeking to avoid arbitration 

has the burden to show the arbitration agreement is unenforceable. Id.; 

Wnlters v. A.A.A. WnterprooJi~zg, Inc., 151 Wn. App. 316, 321, 21 1 P.3d 

454 (2009), reviewderzied, 167 Wn.2d 1019 (2010). 



Federal and state law both strongly favor arbitration. Gandee, 176 

Wn.2d at 603. The Federal Arbitration Act ("FAA") provides in relevant 

part as follows: 

A written provision in . . . a contract . . . to settle by arbitration 
a co~ltroversy thereafter arising out of such contract . . . shall 
be valid, irrevocable, and ellforceable, save upoil such 
grounds as exist at law or in equity for the revocation of any 
contract. 

9 U.S.C. 5 2. This provision establishes a "liberal federal policy favoring 

arbitration agreements . . . [and] requires courts to enforce agreements to 

arbitrate according to their terms . ..." Compucredit Corp. v. Greenwood, 

- U.S. - , 132 S.Ct. 665, 669, 181 L.Ed.2d 586 (2012). State law is in 

accord, requiring all presumptiolls to be made in favor of arbitration. Zuver 

v. Airtouch Comnzun., Inc., 153 Wn.2d293, 301, 103 P.3d 753 (2004). 

"State courts rather than federal courts are most frequently called 

upon to apply the Federal Arbitration Act (FAA), 9 U.S.C. $ 1 et seq., 

including the Act's national policy favoring arbitration. It is a matter of 

great importance, therefore, that state . . . courts adhere to a correct 

interpretation of the legislation." Nitro-Lqt Technologies, LLC v. I-lownrd, 

- U.S. -, 133 S.Ct. 500, 503 (2012) (reversing Oklahoma Supreme 

Court's rek~sal to enforce arbitratio11 agreement in employment contract 

based on state law, on ground that court's reliance oil state law improperly 

"disregards this Court's precedents on thc FAA"). State courts must abide 



by the FAA, which is the supreme law of the land, and by the U.S. Supreme 

Court's intelyretations of the FAA. Id. at 503. The FAA forecloses 

"judicial hostility towards arbitration." Id. ''When state law prohibits 

outright the arbitration of a particular type of claim, the analysis is 

straightforward: The conflicting rule is displaced by the FAA." Id. at 504. 

The FAA preempts state uneonscionability rules to the extent they 

create obstacles to the accomplishment of the FAA's objectives favoring 

enforcement of arbitration agreements. Conefv .  AT&T Corp., 673 F.3d 

1155, 1159-61 (9t" Cir. 2012); Gandee, 176 Wn.2d at 609-10. 

In this case, plai~itiffs assert the contract as a whole, ilicluding the 

arbitration agreement within the contract, is unconscionable because it is an 

adhesion contract that was unfairly and deceptively induced. CP 4, 9-10, 

12-15 at 77 1.2, 4.3-4.10, 4.17-4.25, 4.31-4.32. They assert the arbitration 

clause is unconscionable for essentially the same reason, because 

unspecified "[dlefendants did not discuss the arbitration clause with 

Plaintiffs, did not provide h l l  disclosure of the rights that Plaintiffs were 

relinquishing, did not provide sufficient info~~nation to pennit Plaintiffs to 

malte informed decisions about whether to agree to the arbitration 

provision, and hid the arbitration provisioil in a maze of fine print among 

several other documents." CP 15 at 7 4.32. They also claim the Texas 

choice of law and venue provisions are unconscionable. Id. 



There are thrcc alternative reasons why plaintiffs' unconscionability 

arguments should be decided by the arbitrator rather than a court. First, the 

issue of whether the arbitration clause is enforceable is inseparable from 

the issue of whether the contract as a whole is enforceable. Second, the 

parties "clearly and unmistakably" agreed to submit arbitrability issues to 

the arbitrator. Third, plaintiffs do not contend, nor could they, that the 

delegation provision itself; authorizing the arbitrator to decide threshold 

issues of arbitrability, is unconscionable. Any one or more of these reasons 

justify reversal of the trial court's ruling denying the Ward defendants' 

motion to co~npel arbitration. 

1. The Issue of Whether the Arbitration Clause Is 
Enforceable Is Inseparable from the Issue of 
Whether the Contract as a Whole Is Enforceable 

The FAA "does not permit the . . . court to consider claims of fiaud 

in the inducement of the contract generally." Prima Paint Corp. v. Flood 

& Conlclin Mfg. Co., 388 U.S. 395, 404, 87 S.Ct. 1801, 18 L.Ed.2d 1270 

(1967). When a plaintiffs unconscionability claim is directed to a contract 

as a whole rather than discretely focused on the arbitration clause within 

the contract, at1 arbitrator rather than a court should decide the issue of 

whether the contract as a whole is voidable for alleged fraud. Buckeye 

Check Cashing, Znc. 1). Caudegna, 546 U.S. 440, 445-46, 126 S.Ct. 1204, 

1208-09, 163 L.Ed.2d 1038 (2006); Townsend v. Qziadrant Corp., 173 



Wn.2d 451,458-60,268 P.3d 917 (2012) (applying Buckeye). 

In Townsend, the plaintiffs leveled more specific allegations relative 

to alleged unconscionability than plaintiffs do here, but the court still held 

the unconscionability issue should be detennined by the arbitrator. The 

Tow~zsend plaintiffs claimed the contract was procured by fraud; they were 

told the coiltract terms were not negotiable (including the arbitration 

clause); they were denied the opportunity to review and question the 

contract teilns before signing; and they were subjected to "high-pressure 

sales tactics," thereby suggesting the entire process resulted in an adhesion 

contract. Townsend, 173 Wn.2d at 459-60. The Townsend court 

concluded, however, that a decision on whether the arbitration clause was 

enforceable could only be made by deciding whether the contract as a 

whole was enforceable, thus the issue of whether the arbitration clause was 

enforceable was inseparable from the issue of whether the contract as a 

whole was enforceable. Id. Accordingly, the court held the 

unconscionability issue was a matter reserved for the arbitrator. Id. 

The same is true here. Like the Tow~zsend plaintiffs, the plaintiffs 

here claiin they were denied an adequate opportunity to review and 

question the contract teims, iilcluding the arbitration clause, before signing 

their contracts. CP4,  9-10, 12-15 atyTl.2,4.3-4.10,4.17-4.25,4.31-4.32. 

As in Townsend, these claims are directed to the co~ltract as a whole, as 



well as the arbitration clause in particular. Thus, as held in Townsend, the 

issue of whether the arbitration clause is enforceable is inseparable from the 

issue of whether the contract as a whole is enforceable, so the 

enforceability of the contract, including the arbitration clause within the 

contract, is for the arbitrator to decide, not the court. 

2. The Parties Clearly and Unmistakably Delegated 
Authority to Decide Conscionability to the 
Arbitrator 

The issue of arbitrability (such as whether an arbitration 

agreement is u~lconscionable) is for the arbitrator, not the court, where the 

parties "clearly and unmistakably" delegate the issue to the arbitrator. 

AT&T Techs., Inc. v. Comnzc'ns. Workers ofAm., 475 U.S. 643, 649, 106 

S.Ct. 1415, 89 L.Ed.2d 648 (1986). Here, the parties "clearly and 

unmistakably" agreed to such delegation. 

Specifically, the contract with LWG provides: "The parties agree to 

submit all disputes arising under or related to the Aaeement to binding 

arbitration accordine to the then prevailing rules and procedures of the 

Ainerican Arbitration Association." CP 37 at f/ 10 (emphasis added). 

Disputes relating to the conscionability of the arbitration agreement 

certainly are "related to the Agreement" and are thus "clearly and 

umnistakably" delegated to the arbitrator to decide. 

The reference to the American Arbitration Association ("AAA") 



rules further demonstrates a "clear and unmistakable" expression of illtent 

for an arbitrator to decide arbitrability. "The rule adopted by a majority of 

federal courts is that the incorporation of AAA Rules into a contract 'clearly 

and uninistakably vests the arbitrator, and not the district court, with 

authority to decide which issues are subject to arbitration."' Sys. Research 

& Applies. C o y .  v. Rohde & Schwarz Fed. Sys., Inc., 840 F.Supp.2d 935, 

941 (E.D. Va. 2012) (citing 11 cases in support, including cases from the 

Second, Niuth and Eleventh Circuits). See also Kimble 11. Rhodes College, 

Inc., 201 1 WL 2175249, *2-3 (N.D. Cal., June 2, 201 1) ("numerous courts 

have held that incorporation by reference of rules promulgated by the AAA 

specifically constitutes a clear and unnlistakable expression of intent to 

arbitrate arbitrability"); Ireland v. Lear Capital, Inc., 2012 WL 6021551, 

*2-3 (D. Minn., December 4,2012) ("Due to this language [in AAA Rule 71, 

courts have repeatedly recognized that incorporation of the AAA Rules into 

an arbitration clause manifests a 'clear and unmistakable' intent to leave 

issues of arbitrability to the arbitrator."). 

Notably, the Ireland case distinguishes the case relied on by 

plaintiffs (Bridge Fund Capital Corp. v. Fastbuclcr Franchise Corp., 622 

F.3d 996 (9'" Cir. 2010)) because that case did not address whether 

incorporation of the AAA Rules manifests a "clear and unmistakable" intent 

to leave issues of arbitrability to the arbitrator. Application of the rule 



interpreting the incorporation of AAA rnles into arbitration agreements thus 

supports thc conclusion that the parties here "clearly and unmistakably" 

agreed to delegate the tl~rcshold issue of arbitrability to the arbitrator. The 

trial court erred by concluding otherwise. 

3. Plaintiffs Do Not Claim, Nor Could They, that the 
Clause Delegating Authority to the Arbitrator to 
Decide Whether the Arbitration Agreement Is 
Enforceable Is Itself Unconscionable 

The United States Supreine Court holds that as a matter of contract 

law parties may delegate threshold challenges to whether an arbitration 

agreement is valid and enforceable, including claims the agreement is 

unconscionable, to an arbitrator to decide rather than a court. Rent-A- 

Center, West, Ine. v. Jnc l~on ,  - U.S. -9 130 S.Ct. 2772, 2777-78, 177 

L.Ed.2d 403 (2010). Where the parties to an arbitration agreement have 

delegated such arbitrability issues to the arbitrator the only possible issue for 

a court to decide is whether the delegation provision itself is unconscionable. 

Id. at 2778-79. 

In Rent-A-Center, the plaintiff did not argue the delegation provision 

itself was unconscionable; he argued procedures in the arbitration agreement 

as a whole were unconscionable (e.g., provisions limiting discovery and 

potentially disallowing attorney fees if the plaintiff prevailed). Id. at 2779- 

80. The Rent-A-Center Court held those latter issues were for the arbitrator 



to decide, not the Court, because there was no claim the delegation provision 

itself was unconscionable. Id. (where the plaintiff had not "challenged the 

delegation provision specifically," arbitrability issues were for the 

arbitrator). Accordingly, the Court compelled arbitration and reversed the 

Ninth Circuit's ruling that the plaintiffs unconscionability challenges to the 

arbitration agreement as a whole were for the court. Id. at 2776,2781. 

The same is true here. Plaintiffs do not argue the delegation 

provision in the arbitration agreelneut itself is unconscionable, They argue 

other procedures in the arbitration agreement as a whole are unconscionable. 

Thus, as held in Rent-A-Centeu, the threshold question of u~lconscio~lability 

is for the arbitrator to decide. 

In summary, the trial court erred by not compelling arbitration of 

plaintiffs' claims, including alleged unconscionability, for any one or more 

of these three alternative reasons 

B. Even If Arbitrability Issues Are Not Deemed To Have Been 
Delegated To The Arbitrator, The Arbitration Agreement Is 
Not Procedurally Unconscionable 

Even if arbitrability issues are not deemed to have been delegated to 

the arbitrator, plaintiffs' claims that the arbitration agreement is 

unconscio~lable sl~ould be rejected. There are two categories of 

unconscionability: procedural and substantive. Zuvel*, 153 Wn.2d at 303. 

Procedural unco~~scio~lability is "the lack of meaningful choice, considering 



all the circuinstances surrounding the transaction, including '[tjhe manner in 

which tile contract was entered,' whether each party had 'a reasonable 

opportunity to understand the tenns of the contract,' and whether 'the 

important tenns [were] hidden in a maze of fine print."' Id. Substantive 

unconscionability involves contract tenns that are shockingly one-sided or 

"monstrously harsh." Id. 

Turning first to procedural unconscionability, plaintiffs admit they 

electroilically signed the contract containing the arbitration agreement and 

the delegation clause, and make no claim they were pressured or deprived of 

a rcasonable opportunity to review the entire contract before signing and 

sending any money. CP 189 at 77 7-8; CP 194 at 77 6-7. Further, they 

could have cancelled the agreement at any tiine (CP 38 at 7 14), yet they 

both performed the agreement for months. Id. 

Plaintiffs were obligated to read all tenns of any contract they signed 

and to reject or cancel the contract if they disputed ally contract tenns3 The 

AAA rules identified in the arbitration clause were reasonably available for 

their review on the AAA's website, www.adr.org. Thus, they cannot claim 

3 See, e.g., Michak v. Transnation Tirie Ins. Co., 148 Wn.2d 788, 799, 64 P.3d 22 (2003) 
("/A] party who signs an instrument manifests assetit to it and may not later complain about 
not reading or not understanding"); Wash. F e d  Sav. & Loan Ass'n v. Ai.~ngev, 165 Wn. 
App. 10, 14, 266 P.3d 905 (201 1) ("A funda~iiental principle of Washington contract law is 
'that a party to a contract which he has voluntarily signed will not be heard to declare that 
he did not read it, or was ignorant of its contents."'); Zuver, 153 Wn.2d at 302 ("It is black 
letter law of contracts that the parties to a contract shall be hound by its tern~s."). 



they did not consent to selection of the AAA rules, which, as stated above, 

delegate to the arbitrator issues of arbitrability, including issues of alleged 

unconscioilability. 

Given these facts and law, plaintiffs' argue the arbitration agreement 

is procedurally unconscionable because (1) it was hidden "iil a maze of fine 

print" and (2) their arbitration agreements are unique and subject to state 

advisory opinions not applicable to other arbitration agreements. See CP 15 

at 7 4.32. 

The first argument is easily refuted. Although plaintiffs suggest the 

arbitration clause is hidden "in a maze of fine print" (CP 15 at 7 4.32), the 

clause actually is on the secolld page of a three-page contract and is set out 

in bold print and underlined in a paragraph entitled "Arbitration of 

Dispute." CP 37 at 7 10. The clause was emphasized, not hidden. 

Plaintiffs' second procedural uncotlscioilability argument also should 

be rejected. Plaintiffs contend that Lloyd Ward, as a Texas licensed 

attorney, could not assume plaintiffs would review the tenns of the 

arbitration agreenle~lt like parties to any contract are obligated to do. 

Instead, because he is a lawyer ill addition to being a businessman who owils 

a debt settlement company, he had an ethical duty to explain the advantages 

and disadvailtages of binding arbitration to plaintiffs and his failure to do so 

prevented plaintiffs fiom having a reasonable opportunity to understand the 



xbitration agree~nent. See CP 15 at 4.32. Presu~nably, under plaintiffs' 

theory, other debt settlement conlpat~ies have no such obligatioll to explain 

contract tenns unless they, too, happen to be affiliated with a lawyer. 

This argument should be rejected because it prohibits arbitration of a 

particular type of claim - i.e., claims involving attorney-client agreements. 

"When state law prohibits outright the arbitration of a particular type of 

claim, the analysis is straightforward: The conflicting rule is displaced by 

the FAA." Nitro-Lifl, 133 S.Ct. at 504. 

Further, the parties agree that "[ilt is well established that attorneys 

are regulated by the states ill which they practice." CP 71 at n.l. Because 

Mr. Ward practices law only in Texas (see CP 29 at q[ 2), his conduct as an 

attorney is regulated only by Texas law. This is consistent with the parties' 

contract, which states all services provided by LWG "occur entirely within 

the State of Texas" and are "governed by the laws of the State of Texas." 

CP 37 at "/ 9. 

The Texas appellate courts have squarely addressed the 

enforceability of attorney-client fee agreements containi~ig ail arbitration 

clause in cases where the attorney allegedly failed to explain the advantages 

and disadvantages of arbitration. As is true in Wasllington, there is a Texas 

State Bar Advisory Opinion (see Tex. Comin. On Prof I Ethics, Op. 586, 

2008 WL 5680298; "2 (2008)) stating that attorneys should explain the 



advantages and disadvai~tages of arbitration to their clients before entering 

into arbitration agreements. Texas appellate courts have explained that 

ilnposiilg an extra burden on attorneys to clarify the advantagcs and 

disadvantages of arbitration with their clients before entering into a contract 

containing an arbitration agreement creates an obstacle in conflict with 

public policy favoring arbitration and is thus preempted by the FAA. E.g., 

Sidley Austin Brown & Wood, LLP v. J.A. Green Dev. Corp., 327 S.W.3d 

859, 865-66 (Tex. Ct. App. 2010); In re Phnnz, 314 S.W.3d 520, 527-28 

(Tex. Ct. App. 2010); Lnbidi v. Sydow, 287 S.W.3d 922, 928-29 (Tex. Ct. 

App. 2009). Other jurisdictions are in accord. E.g., Guidotti v. I,egal 

Helpers Debt Resolution, LLC, 866 F.Supp.2d 315, 329-32 (D. N.J. 2011) 

(enforcing arbitration agreement as to attorneys involved in debt settlement 

services where the agreeinent clearly stated all disputes relating to the 

agreement would be resolved by an arbitrator, even though the agreement 

did not explicitly state this ineant the plaintiff agreed not to try any dispute 

in a court of law). See also Sntomi Owner*s Assoc. v. Satomi, LLC, 167 

Wn.2d 781,800-06, 225 P.3d 213 (2009) (explaining FAA preemption). 

Supreme Court precedent likewise inakes this point clear, confirming 

that arbitration is a favored meails of dispute resolution, and not a 

relinquisl~ment of rights. See, e.g., AT&T Mobility LLC v. Conception, - 

U.S. -, 131 S.Ct. 1740, 1747-49 (2011) (ruling that arbitration limits on 



class actions, discovery, application of evidence rules, and trial by jury are 

not unconscionable). Accordingly, the trial court erred in concluding the 

arbitration agreeinent in plaintiffs' contracts with LWG is procedurally 

unconscionable. 

C. Even If Arbitrabitity Issues Are Not Deemed To Have Been 
Delegated To The Arbitrator, The Arbitration Agreement Is 
Not Substantively Unconscionable 

Even if the Court were to consider the threshold issue of arbitrability, 

plaintiffs' claim that the arbitration agreeinent is st~bstantively 

unconscionable should be rejected. Specifically, plaintiffs allege the 

arbitration clause "shocks the conscience" because (1) they would not be 

able to prosecute their state Consumer Protection Act ("CPA") claims in 

arbitration, and (2) the venue clause in the arbitration agreeinent is 

financially burdensome. CP 73-75. These arguments are meritless. 

As an initial matter, "[ilt is by now clear that statutory claims may be 

the subject of an arbitration agreement, enforceable pursuant to the FAA." 

Gilnzer v. Intevstate/Johnson Lane Covp., 500 U.S. 20, 26, 11 1 S.Ct. 1647 

(1991). "[Bly agreeing to arbitrate a statutory claim a party does not forego 

the substai~tive rigllts afforded by the statute; it only submits to their 

resolution in an arbitral, rather than a judicial, foru~n." Mitsubishi Motors 

Covp. v. Soler Chryslev-Plyntouth, Inc., 473 U.S. 614, 628, 105 S.Ct. 3346, 

87 L.Ed.2d 444 (1985). These principles apply equally to statutory claims 



under Washington's CPA, which have long been held to be arbitrable 

pursuant to arbitration agreements. Gnrnzo v. Dean, Witte~; Reynolds, Inc., 

101 Wn.2d 585, 590,681 P.2d 253 (1984). 

Second, any contention that arbitration agreement is shockingly 

harsh or one-sided because the arbitrator might not allow plaintiffs to assert 

their CPA claims has been rejected by both the United States Supreme Court 

and the Washington Supreme Court. See Pac{ficave Health Sys., Inc. v. 

Book, 538 17,s. 401, 406-07, 123 S.Ct. 1531, 155 L.Ed.2d 155 (2003) 

(compelling arbitration despite speculation the arbitrator might limit 

damages otherwise available in RICO action); Zuvev, 153 Wn.2d at 310-12 

(compelling arbitration despite speculation the arbitrator might limit 

recovery of attorney fees in a RCW 49.60 discrimination action). As 

explained in Pacificare and Zuvev, speculatioll that an arbitrator will 

disregard applicable state laws under which plaintiffs' bring their claims is 

insufficient to invalidate an arbitration agreement. Id, 

At any rate, the Ward defendants have agrecd that, if need be, the 

arbitration may occur in Washington applying Washington law. CP 32 at 

1 Given this agreement, plaintiffs' speculation that an arbitrator might 

not resolve their state CPA claims or might not apply Washington law is 

baseless. See Zuvev, 153 Wn.2d at 310 (holding that alleged substantively 

unconscionable allocatio~l of arbitration costs is moot when the other 



contractiilg party agrees to pay the arbitration fees and  cost^).^ 

Third, because the Ward defendants have agreed to arbitrate in 

Washington and to pay the entire costs of arbitration should plaintiffs 

demonstrate that such costs are unduly burdellsome for them (CP 32-33 at 

1/"//0-1 I), plaintiffs' claim that the arbitration agreement is substa~ltively 

u~~conscionable because it would be fina~~cially burde~lsome for them to 

arbitrate it1 Texas is moot. See Zuver, 153 Wn.2d at 310. Thus, plaintiffs 

are unable to prove the arbitration agreement is substantively 

unconscionable. 

D. Even If Arbitrabitity Issues Are Not Deemed To Have Been 
Delegated To The Arbitrator, Any Unconscionable Terms 
Are Severable 

Even if the Court proceeds to determine the issue of arbitrahility the 

parties delegated to the arbitrator and finds the Texas venue and choice of 

law provisions to be ~~nconscionable and not mooted in light of the Ward 

defendants' agreement to waive those provisions, the Court should sever 

those provisions rather than invalidate the parties' entire agreement to 

arbitratc. See Zuveu, 153 Wn.2d at 319-20; Wa1ter.s v. A.A.A. 

4 The Grindee Court distinguished Zuver on the grounds that in Zuvcr the defendant offered 
before the trial court to waive specific provisio~ls in an arbitration agreement that were 
alleged to he unconscionable, while in Gnndee the defendant did no! offer to waive any 
provisions until its appellate reply brief, and then only asreed to waive unspecified 
provisions determined to be unconscionable by the Supreme Court. Gandee, 176 Wn.2d at 
608. Here, the Ward defendants offel-ed to waive specific provisions alleged to he 
uilconscioilable before the trial court as occurred in Zuver. CP 32-33 at '111 10-1 1. Thus, as 
in Zuver, the issue of whether the choice of law and venue terms are unconscionable is 
moot due to the Ward defendants' waiver of those specific terms helbre the trial court. 



Waterproofitzg, Inc., 151 Wn. App. at 329-30. 

There is no dispute the parties' agreement contains a severance 

clause in paragraph nine after the bold-typed and ~~nderlined heading 

Governing Law; Severabilitv, which states: "If any ~rovision of this 

Agreement is held to be unenforeceable, the remainder of this Agreement 

shall remain in full force and effect." CP 37 at 7 9 (emphasis added). 

Plaintiffs argue this severability clause does not apply to the next provision 

in the contract, paragraph ten entitled Arbitration o f  Dispute, because the 

severability clause is not repeated in the arbitration clause. CP 76. 

Although plaintiffs cite Zuver in s~~ppor t  of their contention, the Zuver court 

severed the unconscionable provisions in an arbitration agreement even 

though, like here, the severability clause was not repeated in the arbitration 

agreement itself. Zuver, 153 Wn.2d at 298-99. Further, the severability 

clause plainly applies to "any provision" in the contract, not just provisions 

in the severability clause. Plaintiffs' argument that the severability clause 

cannot be construed as applying to the arbitration clause is meritless. 

Similarly lneritless is plaintiffs' argument that severability is limited 

by paragraph fifteen of the contract, which provides that amendments to the 

contract must be in writing and signed by both parties. CP 76. Judicial 

severance of a contract term is not akin to parties' mutual agreelnent to 

amend contract terms. If that were so, judicial severance could never occur 



absent nlutual consent among the parties. 

Plaintiffs next argue the arbitration agreement is entirely 

unenforceable because unconscionable provisions are "pervasive." Yet, 

plaintiffs cite to only two substantively unconscional~le terms: the venue 

and choice of law provisions. CP 73-75. The Zuver and Walters courts both 

found that similar clauses in contracts containing arbitration agreements 

were not "pervasive," and thus severed the same to give effect to the parties' 

agreement to arbitrate. Zuver, 153 Wn.2d at 3 19-20; Wultevs, 151 Wn. App. 

at 329-30. Faced with a similar argument of "pervasive" unconscionability, 

the Zuver court held that "when parties have agreed to a severability clause 

in an arbitration agreement, courts often strike the offending unconscionahle 

provisions to preserve the contract's essential tenn of arbitration." ilwver, 

153 Wn.2d at 3 19-20. The court noted that when parties expressly assent to 

a severability clause in a contract, they mal~ifest intent that a court should 

sever any unconscionable provisions. Id. at 320 n. 20; see also Walters, 151 

Wn. App. at 329-30 ("Severability [to allow arbitration] is particularly likely 

when the agreement includes a severability clause."). 

Application of this law yields the same result here. The choice of 

law and venue provisions are easily severed by simply removing the 

sentences referring to Texas law and Texas venue, leaving the basic 

agreement to arbitrate under the AAA rules. Such severance would further 



the strong public policy favoring arbitration. Under plaintiffs' theory that 

severance violates public policy because it encourages one-sided 

agreements, severance would never be permitted as occurred in Zuver, 

Waltevs, and Adlev v. Fred Lincl Manor, 153 Wn.2d 33 1, 358-61, 103 P.3d 

773 (2004) (also severing two unco~lscionable tenns and enforcing 

agreement to arbitrate). The trial court erred by not severing any provisions 

deemed unconscionable. 

E. Even If Arbitrability Issues, Including Jurisdictional and 
Enforceability Issues, Were Not Delegated To The 
Arbitrator, Plaintiffs' Claims Should Be Dismissed For Lack 
Of Personal Jurisdiction Because They Cannot Meet Their 
Burden Of Showing Each Of The Ward Defendants Had 
The Requisite Minimum Contacts With Washington State 

As argued above, threshold issues such as personal jurisdiction over 

each of the Ward defendants should be delegated to the arbitrator to decide 

consistent with the parties' agreement to have the arbitrator resolve all 

disputes relating to the parties' agreement. Should the Court disagree, 

however, plaintiffs' claims agaiust the Ward defendants still should be 

dismissed for lack of personal jurisdiction because plaintiffs cannot meet 

their burden of showing each individual Texas defendant had the requisite 

mini~num contacts with Washington. The trial court erred by concluding 

otherwise. 

When a defe~ldant challenges jurisdiction, the plaintiff has the 



burden of making aprinza,fbcia showing that jurisdiction exists. Jolzn Does 

1-9 v. Conzpcare, Inc. 52 Wn. App. 688, 693, 763 P.2d 1237 (1988). 

Plaintiffs must show there is personal jurisdiction over each individual 

defendant. Cnlder v. Jones, 465 U.S. 783, 790, 104 S.Ct. 1482, 1487, 79 

L.Ed.2d 804 (1984) ("Each defendant's contacts with the forum State must 

be assessed individually."); Huebner v. Sales Promotion, lnc., 38 Wn. App. 

66, 70-71, 684 P.2d 752 (1984), review denied, 103 Wn.2d 1018, cert. 

denied, 474 U.S. 81 8 (1985) ("The fonlm court may not aggregate the 

contacts of multiple defendants, i.e., the requirements of International Shoe 

Co. v. Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed.95 (1945)] must be 

met as to each defendant over whom a state court asserts jurisdiction."). 

Jurisdiction over a nonresident corporation does not create j~~risdiction over 

individual officers or employees of the corporation. Huebrzer, 38 Wn. App. 

at 72-73. 

As indicated above, plaintiffs allege personal jurisdiction over all 

defendants pursuant to the long-arm jurisdiction statute in RCW 19.86.160, 

or because all defendants "reg~~larly coilduct business in Washingtoll . . . 

[by] entering into contracts with Washington consumers . . .." CP 8 at 7 3.2. 

Personal jurisdiction a~lalysis involves two linked questions: (1) whether a 

statute applies to extend jurisdiction; and (2) whether imposing jurisdiction 

on non-resident defendants would violate constitutio~lal due process 



principles. Havhison v. Gayden Valley Oulfitters, Inc., 69 Wn. App. 590, 

1. No Personal Jurisdiction By Statute 

Under RCW 19.86.160, personal jurisdiction may only be exercised 

over nonresident defendants who have engaged ill unfair and deceptive 

practices that had an impact in Washington: 

Personal service of any process in an action under this 
chapter may be made upoil any person outside the state if 
such person has engaged in conduct in violation of this 
chapter which has had the impact in this state which this 
chapter reprehends. Such persons shall be deemed to 
have therebv submitted themselves to the iurisdiction of 
the courts bf this state within the meaiing of RCW 
4.28.180 and 4.28.185. 

The Ward defendants deny they have engaged in any unfair and 

deceptive practices sufficient to confer jurisdiction under RCW 19.86.160. 

At best, the only named defendant that arguably could have engaged in 

such practices is LWG, which is the only Ward defendant with whoin 

plaintiffs allege they entered into contracts for debt settlement services, and 

the only Ward defendant engaged in debt settlement activities. See CP 12 

at 7 4.1 8; CP 29-3 1 at 77 3-4, 6; CP 36 at tj I .  Consequently, at a minimum, 

long-aim jurisdiction is lacking under RCW 19.86.160 for defendants 

LWA, Lloyd Ward, P.C., and Lloyd and Amanda Ward individually. As 

argued below, even though long-an11 jurisdiction under RCW 19.86.160 



arguably extends to LWG, such long-arm jurisdiction would violate due 

5 process. 

Before addressing due process, however, the Ward defendants are 

first compelled to address the suggestion in plaintiffs' Complaint that they 

may also be basing their jurisdiction allegatio~ls on other statutes. Plaintiffs 

allegation in paragraph 3.2 of their Complaint (CP 8) that defendants 

"regularly conducted business in Washington" may be a vague reference to 

the general jurisdiction provision in RCW 4.28.080(10), which has been 

interpreted as conferring general jurisdiction over nonresident corporations 

"who transact[] business in Washington that is substantial and continuous, 

and of such character as to give rise to a legal obligation." Harbison, 69 

Wn. App. at 595. Alternatively, this reference may be to the specific 

jurisdiction provision in RCW 4.28.185(1)(a), which is Washington's long- 

ann statute conferring jurisdiction over nonresident corporations that 

"purposefully do some act or consumlnate some transaction" in 

Washington. Id. at 596-97. In either case, plaintiffs are unable to show 

defendants LWA, Lloyd Ward, P.C., and Lloyd and Amanda Ward 

The Ward defendants deny that LWG (much less any of the other defendants) charged 
excessive fees in violation of the DAA or CPA as plaintiffs allege, but even if they did, 
due process considerations preclude personal jurisdiction for resolutioi~ of this dispute in 
Washington courts as argued later in this brief Additionally or alteinatively, as argued 
above, whether LWG or any of the other Ward defendants engaged in unfair and 
deceptive practices is a matter for an arbitrator to decide pursuant to enforcement of the 
parties' contractual agreement to submit such disputes to binding arbitration. The dispute 
over whether LWG (or any of the other Ward defendants) engaged in unfair and 
deceptive practices is not at issue in this appeal. 



i~ldividually did substantially and contin~~ously transact business in 

Washington, or purposefully did some act or transaction in Washington. 

Again, at best, the only named defendant that arguably could have engaged 

in such substantial, continuous, or purposeful transactions is LWG, which 

is tile only Ward defendant plaintiffs allege they entered into contracts 

with, and the only Ward defendant engaged in debt settlement activities. 

SeeCP 12atq/4.18;CP29-31 atTT3-4,6; CI '36atTl.  

Plaintiffs are unable to show that LWG engaged in substantial, 

continuous or p~urposeful transactions in Washington. In MBM Fisheries, 

IFK. v. Bollinger Shipyard, Inc., 60 Wn. App. 414, 804 P.2d 627 (1991), the 

court held that a uonresident coiyoration was not subject to either general 

or specific personal jurisdiction in Washington where (a) its receipt of fees 

from Washington residents, participation in a Seattle trade show, 

advertise~nents in magazines distributed in Washington, and performance 

of contracts in Louisiana entered into with Washington residents did not 

suggest continuous or substantial business activity sufficient to confer 

jurisdiction and (b) it was the plaintiffs (rather than the nonresident 

defendant) who initiated the parties' contact, and work perfomled by the 

nonresident defendant for the plaintiffs was performed in the nonresident's 

home state. MBhlFisheries. 60 WII. App. at 418-28. See also ITarbison, 

69 Wn. App. at 596 (explaining the MBM Fisheries court's analysis); 



SenHAVN, I,td. v. Glitnir Bank, 154 Wn. App. 550, 569, 226 P.3d 141 

(2010) (emphasizing the significance of the plaintiffs initiating contact with 

the defendants as grou~lds for defeating personal jurisdiction over the 

defendants). Moreover, "[tlhe mere execution of a contract with a resident 

of the fonun state does not fulfill the purposeful act requirement ...." 

Hnrbison, 69 Wn. App. at 600 (explaining MBM Fisheries, and citing 

Burger King Coi-p. v. Rzldzewicz, 471 U.S. 462, 478-79, 105 S.Ct. 2174, 

2185-86, 85 L.Ed.2d 528 (1985)). 

Here, plaintiffs initiated the contact with LWG, not the other way 

around, and LWG performed the contracted services in Texas (as the 

parties acknowledged in their agreement, CP 37 at 7 9). LWG's passive 

advertising on the internet is less substantial than the active payment for 

local magazine advertising and attendance at Washington trade shows that 

was still deemed insufficient in MBM Fisheries. See also Cybersell, Inc. v. 

Cybei*sell, Inc., 130 F.3d 414, 417-20 (9'" Cir. 1997) (passive internet 

advertising insufficient to establish personal jurisdiction). Th~is, personal 

jurisdiction based 011 statute over LWG (as well as the other Ward 

defendants) is lacking under RCW 4.28.080(10) and RCW 4.28.1 85(1)(a). 

2. Due Process Precludes Personal Jurisdiction 

As indicatcd above, the only potential statutory basis for personal 

jurisdictio~l here is limited to defendant LWG pursuant to the long-ann 



provisions of RCW 19.86.160 due to plaintiffs' allegalio~i that LWG 

engaged in unfair and deceptive practices that had an impact in 

Washington. Imposiilg jurisdiction on LWG would, howcver, violate due 

process. 

The federal due process clause ~llust be satisfied for a Washington 

court to have personal jurisdiction under RCW 19.86.160 where, as here, 

the out-of-state individuals and entities have no agents, employees, offices 

or property in Washington. State v. Reader's Digest Assoc., Inc., 81 Wn.2d 

259, 276-77, 501 P.2d 290 (1972). Three criteria must be met under the 

federal and state constitutions for a Washingtoil court to have personal 

jurisdiction over non-residents: (1) the nonresident defendant must 

purposefully do some act or consummate some transaction in Washington; 

(2) the cause of action must arise froin such act or transaction; and (3) 

assumption of jurisdictioil must not offend "traditional notions of fair play 

and substaiitiai justice." Compcare, 52 Wn. App. at 696. 

As noted above, "mere execution of a contract with a resident of 

this jurisdiction alone does not establish the purposeful act requirement." 

See CTVC ofHawaii, Co. v. Shinawatrcr, 82 Wn. App. 699, 711, 919 P.2d 

1243 (1996), review denied, 131 Wn.2d 1020 (1997). In part, that is 

because personal jurisdiction is determined by considering the acts of the 

defe~idaiit, not the plaintiffs. Id. at 710 (citing Hanson v. Dencliln, 357 U.S.  



235, 254, 78 S.Ct. 1228, 1240, 2 L.Ed.2d 1283 (1958)). The focus is on 

whether the nonresident defendant purposely established mini~nurn contacts 

by entering into a contract with a Washington resident. Id. at 71 1. This 

deterinination is made by examining the circumstances of the entire 

transaction, including "prior negotiations, contemplated future 

consequences, the terins of the contract, and the parties' actual course of 

dealings." Id. (citing cases). 

Here, none of the Ward defendants came to Washington to 

negotiate the Client Services Agreement with plaintiffs, the contract was 

not drafted in Washington, and the Ward defendants did not ever meet with 

plaintiffs ill Washington. Cf: id. at 71 1 - 14 (concluding requisite minimum 

contacts were lacking even where such contacts occurred in that case).6 

Moreover, the Ward defendants did not purchase any products or services 

in Washington or open any bank accounts in Washington for purposes of 

negotiating the contract. C' id. at 714-18 (concluding such contacts might 

be sufficient to establish purposeful acts). 

The conternplated f~tture consequences and terms of the contract 

also show the Ward defendants did not purposefully avail themselves of the 

 he CVTC of Hawaii court also noted the plaintiffs failed to show the wife of one of 
the defendants signed the agreeinents at issue or purposefully conducted any activities in 
Washington, which easily justified dismissal of the claims against her. CvTC of l-lrrwnii, 
8 2  Wn. App. at 71 1-12. The same is true here for all Ward defendants, other than 
perhaps LWG. 



protections of Washington's laws. The contract expressly provides it is 

"governed by thc laws of the State of Texas," and "all services provided by 

LWG to Client or on Client's behalf occur entirely within the State of 

Texas and not the state of Client's residence." CP 37 at 7 9. If future 

disputes arose, the parties conteinplated those disputes would be resolved 

in Texas pursuant to bindiilg arbitration, in which "Texas law will govern 

the rights and obligations of the parties with respect to the matters in 

controversy." Id. at 7 10. 

The parties' actual course of dealing all occurred outside of 

Washington, too. There is no evidence the Ward defendants had any 

dealiiigs with plaintiffs i11 Washington, other than the mere, insufficient fact 

that plaintiffs electronically signed the contracts in Washington. Thus, 

plaintiffs are unable to prove LWG, or any of the other Ward defendants 

had the requisite purposeful, miniinurn contacts with Washington sufficient 

to impose personal jurisdiction over thein in Washii~glon. 

The second part of the due process test requires plaintiffs to show a 

nexus between their cause of action and each defendant's activities in the 

forum state. SeaHAVN, 154 Wn. App. at 570-71. Jurisdiction is proper 

only if the events giving rise to the claiin would not have occurred "but for" 

the defendant's contacts in the forum state. Id. Here, LWG's contract with 

plaintiffs containing the allegedly excessive fees was negotiated and 



drafted by LWG in Texas after plaintiffs initiated contact with LWG in 

Texas, and the contract was perfonned by LWG in Texas. Because the 

Ward defendants' purposeful acts that plaintiffs challenge all occurred in 

Texas, plaintiffs are unable to prove a nexus between each defendant's 

alleged purposeful acts in Washington, or lack thereof, and plaintiffs' 

claims. 

Even if purposeful contacts could be shown and there was a nexus 

between those contacts and plaintiffs' cause of action, assumption of 

jurisdiction would offend "traditional notions of fair play and substantial 

justice." Analysis of this third factor requires consideration of "the 

quality, nature and extent of the defendant's activities in Washington, the 

relative convenience of the plaintiff and the defendant in maintaining the 

action here, the benefits and protection of the Washington's laws afforded 

the parties, and the basic equities of the situation." CVTC ofHawaii, 82 

Wn. App. at 720. 

As discussed above, the quality, nature and extent of each Ward 

defendant's contacts in Washington were slim to nonexistent. Thus, this 

consideration weighs against exercising jurisdiction over the Ward 

defendants in Washington. 

The relative convenience of the respective parties does not weigh in 

favor of exercising jurisdiction in Washington. The subject matter of the 



dispute involves events that took place in Texas after plaintiffs initiated 

contact with the Ward defendants in Texas. The discoverable documents 

and witnesses are primarily located in Texas, other than plaintiffs and the 

few doc~~ments they may have. The five Ward defendants all reside, or are 

headquartered exclusively in Texas. Thus, this consideration either tilts 

slightly against Washington jurisdiction, or does not favor either party. 

Plaintiffs cannot meet their burden of showing Washington's laws 

afford the parties any special benefits or protections that do not exist in 

Texas. Texas courts have as much or more interest as Washington courts in 

ensuring that Texans and Texas corporations comply with federal and state 

consumer protection laws. 

Finally, the basic equities of the situation dictate that Washi~lgto~l 

should not exercise jurisdiction in conflict with the parties' contractual 

agreement that jurisdiction over the parties' agreement lies in Texas. The 

dispute arising from the parties' agreement involves cotlduct that occurred 

in Texas, not Washington. Based on traditional notions of fair play and 

substantial justice; and in light of the parties' agreement, the Ward 

defenda~~ts had no reason to believe they each would be haled into 

Washington courts just because plaintiffs initiated contact with LWG in 

Texas. Therefore, plaintiffs' claims against the Ward defendants should be 

dismissed for lack of personal j~irisdiction. 



F. Even If Arbitrability Issues, Including Jurisdictional And 
Enforceability Issues, Were Not Delegated To The 
Arbitrator, This Case Should Be Dismissed As Moot 
Because The Ward Defendants Offered To Have Judgment 
Taken Against Them Pursuant To CR 68, Providing 
Complete Relief As To All Of Plaintiffs' Individual Claims 

Since this appeal was filed, a11 additional basis for disinissal has 

arisen. The case has become inoot due to the Ward defendants' CR 68 

offers of judgment providing complete relief to plaintiffs as to all of their 

individual claims. Mootness issues are jurisdictional and thus inay be 

raised for the first time on appeal pursuant to RAP 2.5(a). Harbor Islands 

I,P v. City ofBlaine, 146 Wn.App. 589, 592, 191 P.3d 1282 (2008). 

1. General Mootness Standards 

A case becomes moot when a court can no longer provide effective 

relief. Hnvbor Islands LP, 146 Wn.App. at 592. To avoid a mootness 

argument, "a plaintiff must demonstrate that he possesses a legally 

cognizable interest, or 'personal stake,' in the outcome of the action." 

Genesis ITealthcare Corp. v. Synzczyl, - U.S. -, 133 S.Ct. 1523, 1528 

(2013). If at any point in the litigation a plaintiff receives complete relief 

and 110 longer has a "'personal stake in the outcome of the lawsuit,' . . . the 

action can no longer proceed and must be dis~nissed as moot." Id. 

In Genesis, the United States Supreme Court held that where a 

named plaintiff's individual claims become moot due to a Rule 68 offer of 



judgment prior to a ruling on class certification, the entire class action also 

is rendered moot, uilless certain narrow exceptions apply. 133 S.Ct. at 

1529-32. In so holding, the Court "assume[d] without deciding" that a 

Rule 68 offer of judginent in f ~ ~ l l  satisfaction of a named plaintift's 

individual claims inoots the plaiiltiffs claims, whether or not the offer is 

accepted. Id. at 1529. Although the issue was not before the Court 

because the respondent had conceded her individual claim was mooted by 

the petitioner's offer, the Supreme Court noted that "Courts of Appeals on 

both sides of the issue have recognized that a plaintiffs claiin may be 

satisfied even without the plaiiltiffs consent." Id. at 1529 n.4 (citing Weiss 

v. Regal Collections, 385 F.3d 337, 347 (3d Cir. 2004) (holding that 

unaccepted offer of judgment moots individual plaintiffs claim), and 

OfBrien v. Ed Donnelly Enters., Inc., 575 F.3d 567, 575 (6th Cir. 2009) 

(holding court should enter judgment in favor of plaintiff where 

uilaccepted Rule 68 offer of judgment satisfies plaintiffs' entire demand)). 

The Ward defendants have not found any reported Washington 

cases addressing the issue determined in Genesis. However, because 

Federal Rule of Civil Procedure ("FRCP") 68 is "virtually identical" to 

CR 68, Washington coui?s inay look to federal interpretations of FRCP 68 

when intei-preti~lg CR 68. Lietz v. Hnnsen Law Offices, . . PP..C., 166 

Wn.App. 571, 580,271 P.3d 899 (2012). 



2. Mootness in the Class Action Context 

In a class action, there must be an actual controversy betweell the 

named plaintiff and the defendant. Therefore, mooting the claims of the 

named plaintiff generally renders the class action moot. Board of Sch. 

Cornm'vs of City o f  Indiarzapolis v. Jacobs, 420 U.S. 128, 129, 95 S.Ct. 

848, 43 L.Ed.2d 74 (1975). Although the Genesis Court noted there are 

limited exceptions to this rule, the Court found none of those exceptions 

applicable in the context of that case. 

First, in Sosnn v. Iowa, 419 U.S. 393, 399, 95 S.Ct. 553, 42 

L.Ed.2d 532 (1975), the Court held that satisfaction of the nailled 

plaintiffs individual claims after a motion for class certification has been 

granted does not render the class action moot. Once a class has been 

certified, "'the class of unnained persons described in the certification 

acquirejs] a legal status separate from the interest asserted by"' the named 

plaintiff. Genesis, 133 S.Ct. at 1530 (quoting Sosnn, 419 U.S. at 399- 

402). Here, class certificatio~i has not becn granted. 

Second, in U.S. Parole Commission v. Gernglzty, 445 U.S. 388, 

404, 100 S.Ct. 1202, 63 L.Ed.2d 479 (1980), the Court "narrowly 

extended this principle to denials of class certification motions." Genesis, 

133 S. Ct. at 1530 (emphasis in original). This ruling, however, merely 

addressed the situation where, "but for the district court's erroneous denial 



of class certification," the Sosnn exception to mootiless would have 

applied. Id, (citing Geraghty, 445 U.S. at 404 & n.11). Here, there has 

been no ruling denying class certification 

Third, there is a narrow exception for "inherently transitory" class 

actions where the mooting event occurs before the class certification issue 

has been adjudicated. Genesis, 133 S. Ct. at 1530-3 1 (discussing Sosna: 

Gerstein v. Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 L.Ed.2d 54 (1975), and 

County of'Rivevside v. McLauglzlin, 500 U.S. 44, 11 1 S.Ct. 1661, 114 

L.Ed.2d 49 (1991)). In Gerastein, for exa~nple, the named plaintiffs' 

pretrial detention ended prior to a ruling on class certification. See 

Genesis, 133 S.Ct. at 1531. The Gerstein court found that, because 

pretrial detention is "by nature temporary," the case fit within the "nai-row 

class of cases" in which satisfaction of a named plaintiff's claims prior to a 

class certification decision does not render the entire class action moot. 

420U.S. at llOn.11. 

As discussed below, the Genesis decision makes it clear that the 

"inherently transitory" exception does not apply where, as here, plaintiffs 

seek to recover monetary damages and non-transitory injunctive relief 

now satisfied by the offers ofjudgment. 

3. Genesis Holds the "Inherently Transitory" 
Mootness Exception Does Not Apply to Damages 
Class Actions Where the Named Plaintiff is Offered 



Full Individual Relief Before a Ruling on Class 
Certification 

I11 Genesis, the Supreme C o ~ ~ r t  explained that the "inherently 

transitory" exception to mootness applies only where it is "'certain that 

other persons si~nilarly situated' will continue to be subject to the 

challenged conduct and the claims raised are 'so inherently transitory that 

the trial court will not have enough time to rule on a inotion for class 

certification before the proposed representative's individual interest 

expires." 133 S.Ct. at 1530-31 (quoting County ofllivevside, 500 U.S. at 

52). The Genesis court then held that the narrow "inherently tra~~sitoiy" 

exception to lnootness should not apply to damages class actions where, as 

here, the defendant offers to fully satisfy the named plaintiffs' claims prior 

to any ruling on class certification. 133 S.Ct. at 1531. 

The Court explained that the "inherently transitory" exception 

"focused on the fleeting nature of the challenged conduct giving rise to the 

claim, not on the defendant's litigation strategy." Id. Unlike the claims for 

injunctive relief at issue in Gevstein and County o f  Rivevside that 

otherwise might evade review, "a claim for damages cannot evade review; 

it remains live until it is settled, judicially resolved, or barred by a statute 

of limitations." Id. 

The Genesis court explained that a defendant's tendering of full 



individual damages to a named plaintiff does not "insulate such a claim 

from review, for a full settlement offer addresses plaintiffs alleged hann 

by making the plaintiffwhole." Id. Additionally, "[wlhile settlement may 

have the collateral effect of foreclosing unjoined claimants from having 

their rights vindicated in respondent's suit, sucll putative plaintiffs remain 

free to vindicate their rights in their own suit." Id. (emphasis in original). 

The Supreme Court went on to question a policy rationale against 

allowing the tactical use of offers of judgment to "pick off' individual 

plaintiffs prior to class certification. Id. at 1531-32. Relying on Deposit 

Guaranty Nationcll Bank, Jackson, Miss. v. Roper, 445 U.S. 326, 100 S.Ct. 

1166, 63 L.Ed.2d 427 (1980), several Courts of Appeals had held that 

satisfaction of a named plaintiffs individual claims prior to a ruling on 

class certification does not render the class action moot, under the theory 

that the defendant should not be allowed to "pick off' nained plaintiffs in 

order to avoid class certification. Id. at 1531. The Genesis court 

explained that, in Roper, the named plaintiff maintained an "ongoing, 

personal economic stake" in appealing the denial of class certification, 

"namely, to shift a portion of attorney's fees and expenses to successful 

class litigants." Id. at 1532 (citing Roper, 445 U.S. at 332-34 & n.6).7 It 

' Because the Court distinguished Roper "oil the facts," it did not address Roper's 
coiitinuing vitality in light of the later decision in Lewis v. Coiztinentnl Bank Carp., 494 
U.S. 472, 480, I10 S.Ct. 1249, 108 L.Ed.2d 400 (1990), which held that an "'interest in 



was only "in dicta" that the Roper court "underscore[d] the importallce of 

a district court's class certification decision" and noted a potential concenl 

with fhstrating the objectives of class actions. Id, 

The Genesis court ruled that Roper "turned on a specific factual 

finding that the plaintiffs possessed a continuing personal economic stake 

in the litigation, even after the defendants' offer of judgment." Id. In 

contrast, the oKer of judgment in Genesis provided the named plaintiff 

with "'complete relief on her individual claims,"' and the nained plaintiff 

failed to assert "any continuing economic interest in shifting attorney's 

fees and costs to others." Id. 

4. Thc Impact of Genesis on Decisions of the Court of 
Appeals Extending the "Inherently Transitory" 
Mootness Exception to Damages Class Actions 

Prior to Genesis, several of the Courts of Appeals, including the 

Ninth Circuit and the Third Circuit (in the decision reversed in Genesis), 

had expanded the "inherently transitory" mootness exception to include 

damages class actions. See, e.g., Pitts v. Terrible Hevbst, Inc., 653 F.3d 

1081, 1090 (9th Cir. 2011) (holding that the "inherently transitory" 

exception should not be limited to "cases i~lvolviilg inherently transitory 

claims," but should instead be extended to damages claims that are 

attonley's fees is, of course, insuficient to create an Article 111 case or controversy wl~cre 
noue exists on the merits of the ~itlderlyii~g claim."' See 133 S. Cr, at 1532 n.5. 



""acutely susceptible to mootness' in light of [the defendal~t's] tactic of 

'picking off lead plaintiffs with a Rule 68 offer to avoid a class action"') 

(quoting Weiss I>. Regal Collections, 385 F.3d 337, 347 (3d Cir. 2004)); 

Symczylr v. Genesis Healthcare Coup., 656 F.3d 189 (3d Cir. 2011) 

(following Weiss in holding that defendants could not "pick oft '  named 

plaintiffs by tendering the full amount of  their individual damages claim, 

whether the collective action was brought under the Fair Labor Standards 

Act or R L I ~ ~  23), ~*ev'd, 133 S. Ct. 1523 (2013). These decisions all relied 

on the same Supreme Court decisions analyzed in Ge~zesis (i.e., Sosna, 

Gerstein, Geraghty, Roper, and Counly oJRiverside). See Pitts, 653 F.3d 

at 1087-92; Symczyk, 656 F.3d at 195-97; Weiss, 385 F.3d at 342-48. 

The Supreme Court's decision in Genesis, however, co~firms each 

of these decisions should be limited to their factual context: (1) Sosna 

should he limited to eases where class certification has been granted; (2) 

Geraglz~ should be linlited to cases where class certificatio~l has been 

wrongly denied; (3) County qfRiver.ridc and Gersteirz should be limited to 

ii~~unctive relief cases where the challenged conduct was "inherently 

transitory;" and (4) Roper should be limited to cases where class 

certification has been denied and the nained plaintiff retains an interest i11 

appealing the denial in order to shift attorneys' fees and costs to others. 



Although Gelzesis arose in the context of a collective action under 

29 U.S.C. 5 216(b) of the Fair Labor Standards Act ("FLSA"), the 

authorities on which the Third Circuit had relied in finding that the class 

action claims were not moot - and which the Supreme Court found did not 

support a broad application of the "inherently transitory" relation-back 

doctrine - all arose in the Rule 23 context. See Sosna, 419 U.S. 553; 

Gevaghty, 455 U.S. 388; Ropeu, 445 U.S. 326; County ofRiver-side, 500 

U.S. 44; Gerstein, 420 U.S. 103. In holding these decisions did not 

support the Third Circuit's ruling, the Supreme Court discussed both the 

differences between 5 21 6(b) and Rule 23 and the Third Circuit's reliance 

on Rule 23 cases that were, "by their own terms," distinguishable from the 

facts in Genesis. 133 S.Ct. at 1529. Under the Supreme Court's 

interpretation of its own precedent in Genesis, the only valid exceptions to 

the general rule that inooting the named plaintiffs claim moots the class 

action involve either (a) inooting events occurring qper a class 

certification ruling; or (b) injunctive relief claims where the challenged 

conduct is "inherently transitory." 

5. Application of Genesis to This Case 

In this case, no class certificdtion decision has been made. Further, 

the named plaintiffs seek monetary damages and non-transitory injunctive 

relief. The Ward defendants served Rule 68 offers of judgment upon both 



named plaintiffs in full satisfaction of their individual claims, including 

reasollablc zittomeys' fees, costs, and all requested injunctive relief. 

Appendices PI-B. Under Genesis, no exception applies to the general rule 

that satisfaction of named plaintiffs' individual claims moots the class 

action. See 133 S. Ct. 1529-32. Accordingly, this case should be 

dismissed for lack of subject matter jurisdiction. 

VI. CONCLUSION 

Based on the foregoing reasons, the trial court's order denying the 

Ward defendants' motion to compel arbitration should be reversed and this 

matter should be dismissed without prejudice to allow plaintiffs' claims to 

proceed to arbitration. Alternatively, the trial court's order denying the 

Ward defendants' motion to dismiss for lack of personal jurisdiction should 

be reversed and the case should be dislnissed due to lack of personal 

jurisdiction over each of the Ward defendants. Additionally, or alternatively, 

the case should be dismissed due to mootness. 

RESPECTFULLY SUBMITTED this 21st day of June, 2013. 

FREIMUND JACKSON TARDIF & BENEDICT 
GARRATT, PLLC R 

A(&&&!$$ for Appellants Ward 
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SIIERRIE I(AY GORDEN atid DEBBIE 
KAY MILLER, individually and on behalf of 
a Class of si~niiariy situated Washiilgtoil 
residents, 

Plaintiffs, 
v. 

L L O M  WARD &ASSOCIATES, P.C., a 
Texas Domestic Professional Corporation; 
LLOYD WARD, P.C., a Texas Domestic 
Professional Corporation; TIIE L1,OYD 
WARD GROUP, P.C., a Texas Domestic 
Professional Corporation, LLOYD EUGENE 
WARD and AMANDA GLEN WARD, 
individually and on behalf of the marital 
community; SILVER LEAF DEBT 
SOLUTIONS, LLC, a Texas Limited 
Liability Coinpany; MICHAEL MILES, 
individually and on behalf of tlie marital 
community of MICHAEL MILES and JANE 
DOE MILES; and JOHN and JANE DOES 1- 
5, 

Defendants. 

NO. 12-2-01551-6 

WARD DEFENDANTS' RULE 68 
OFFER OF J U D W N T  TO 
PLAINTIFF SHERRIE I W  GORDEN 

TO: SHERRIE ICAY GORDFN, plaintiff 

AND TO: .4NDREW S. BIVIANO 
'The Scott Law Grou~p, P.S. 
926 W. Sprague Avenue, Suilc 680 
Spokane, WA 99201 
Altorneys for Plaintiff Sherrie Kay Gotden 

Pursuant to CR 68, defendants II,loyd Ward, Atuanda Ward, Lloyd Ward, P.C., Lloyd 

WAIlD DtFEmANTS' OFFW OF 3UDGMENT FREIMUND JACKSON TARDIP & BENPDICT G A R R A T ,  P 1 . E  

TO PLAINTIFF SHERRIE KAY GOItDEN - 1 - 71 1 Cepiloi Way S., SJic  602 
Olympia, MIA 48501 

Iblepiioae: (360) 534-9960 
Facsiiiiilc: (360) 534--9459 



li Ward & Associates, P.C., and The Lloyd Wad Group, P.C. (collectively "tl~e Ward 

lefendants"), by and through their undersigned attorneys, hereby offer to allow judgment to 

oe talcen against them and in favor of Plaintiff Sherrie Kay Gorden for the sum of $1 1,147.73 

$3,715.91 trebled for compensatory aid exeniplary damages), plus pre-judgnent interest as 

tuthorized by law accrued to the date of service of this offer, post-judgment interest accrued 

Froin the date of entry of judgment to the date of payment of this offer, and reasonable 

attorneys' fees, costs and expenses acciued to the date of service of this offer. The Ward 

defendants fi~rther offer to allow judgment to be taken against them in the form of a 

permanent inju~~ction prohibiting the Ward defendants from engaging in future business 

violative of chapter 18.28 RCW and/or chapter 19.86 RCW and from accepting any fuhre 

debt adjustment clients from the State of Washington, and in t l~e fonn of a declaratory 

judgment that the Ward defendants' debt adjusting agreement with Plaintiff Sherrie Kay 

Gorden is void nb initio. This offer is intended to be in full satisfaction of a11 damages, as 

well as legal and equitable relief sought by Slierrie Kay Gorden on her individual claims in 

this action, and is not to be constsiled as an admission of any liability by the Ward defendants. 

DATED this 9th day of May, 2013. 

PREIMiDlD JACICSON TARDIF 
& BENEDICT GARRA'M', PLLC 

Telephone: (360) 534-9 
Fax: (3601 534-9959 
j e f ~ ~ ~ ~ ~ w . c o ~ n  
Attorney for Ward Defendants 

WARD DEFENDANTS' OFFER OF JUDGMENT FIEIk4lJND JACKSON TARDIF 9L BENEDICT GARRATT, PLLC 

TO PLAINTLFF SHERRIE KAY GORDEN - 2 - 71 1 Ciii>itol Way S., Suite 602 
Olympia, WA 98501 

Tele9lione: (360) 534-9960 
1:. _ '. '>ca:loi~c: (360) 531-9959 



I hereby certify that 1 caused the foregoing document to be served on all paties of 

:ecord as follows: 

Darrell W. Scott U. S. Mail 
Boyd M. Mayo Hand Delivery 
Matthew J. Zuchetto Facsimile 
Andrew S. Biviano E-Mail 
The Scott Law Group, P.S. Legal Messenger 
926 W. Spragt~e Avenue, Suite 680 
Spokane, WA 99201 

Attorneys for Plaintiffs 

I certify under penalty of perjury under the laws of the state of Washington that the 

foregoing is h e  and correct. 

DATED this 9'" day of May, 2013, at Olympia, WA. 

kid-2. % 
KATHRINE SISSON 

WA1U) DE1:ENDANTS' MOTIOY 'TO STAY FilEIMUND JACICSON TARDIF & BEKBDICT GARRAn,  PLLC 

LITIGA'I'ION PENDING APPEAL 71 1 Capitol Way S., Suite 642 
Olympia, WA 9SSOL 

Telephone: (3611) 534-9960 
i'acsiti~ile: (3611) 534-9959 



APPENDIX B 



IN THE SUPERIOR COURT OF THE STATE OF WASHlNGTON 
IN AND FOR THE COUNTY OF SPOKANE 

SHERRIE ICAY GOXIEN and DEBBIE 
I W  MILLER, individually and on behalf of 
a Class of sirnilxly situated Washington 
residents, 

Plaintiffs, 
Y. 

LLOYD WARD &ASSOCIATES, P.C., a 
Texas Domestic Professional Corporation; 
LLOYD WARD, P.C., a Texas Domestic 
Professional Coiporation; THE LLOYD 
WARD GROUP, P.C., a Texas Dornestic 
Professional Corporation, LLOYD EUGENE 
WARD and AMANDA GLEN WARD, 
individually anci on behalf of ihc marital 
community; SILVER LEAF DEBT 
SOLUTIONS, LLC, a Texas Limited 
Liability Conrpany; MICI-IAEL MILES, 
individually and on behalf of the marilal 
community of MICHAEL MILES and JANE 
DOE M11,ES; and JOHN and JANE DOES 1- 
5,  

Defendants. 

NO. 12-2-01551-6 

WARD DEFENDANTS' RULE 68 
OFFER OF JUDGMENT TO 
PLAWTIFF DEBBIE I W  MILLER 

TO: DEBBIE KAY MILLER, plaintiff 

AND TO: ANDREW S. BIVIAKO 
The Scott Law Group, P.S. 
926 W. Sprague Avenue, Suitc 680 
Spokane, WA 99201 
Attorneys for Plaintiff Sherrie Kay Gorden 

Pursuant to CR 68, defendants Lloyd Ward, Amanda Ward, Lloyd Ward, B.C., Lloyd 

WARD DEFENDANTS' OFFER OF m G M E h T  FRUIMUND JACKSON TARDIF &BENEDICT GARRA'IT, PLLC 

TO I'LAINTII~I' DEBBIE KAY MILLER - 1 -  71 1 Capilol Wily S., Suile 602 
Olvmuin. WA 98501 



Ward & Associates, P.C., and The Lloyd Ward Group, P.C. (collectively "tlle Ward 

defendants"), by and through their uildersig~ed attorneys, hereby offer to allow judgment to 

be taken against then and in favor of Plaintiff Debbie ICay Miller for the suin of $3,651.03 

($1,217.01 trebled for co~npensatory and exemplary damages), plus prc-judgment interest as 

authorized by law accrued to the date of service of this offer, post-judgment interest accrued 

from the date of entry of judgment to the date of payment of this offer, and reasonable 

attorneys' fees, costs and expenses accrued to the date of service of 'this offer. The Ward 

defendants further offer to allow judgment to be taken against them in the form of a 

permanent injunction prohibiting the Ward defendants from engaging in future busitless 

violative of chapter 18.28 RCW and/or chapter 19.86 RCW and from accepting any future 

debt adjustment cliel~ts fioin tile State of Washington, and in the form of a declaratory 

judgment that the Vard defendants' debt adjusting agreement with Plaintiff Debbie ICay 

Miller is void nb initio. This offer is intended to be in full satisfaction of all damages, as well 

as legal and equitable relief sought by Debbie ICay Miller on her i~ldividual claims in this 

action, and is not lo be constr~led as an admission of any liability by the Ward defenda~~ts. 

1 DATED this 9th day of May, 2013. 

FREIMUND JACICSON TARDIF 
& BENEDICT GARRATT, PLkC 

jd@@fjtla9!Lc9in 
Attorney for Warcl Defendants 

~cic~il io$;c: (360) 534-9960 
Facsimile: (360) 534-9959 



CERTIFICATE OF SERVICE 

I hereby certify that I carised the foregoing d o c u n e ~ ~ t  to be served on all parties of 

ecord as follows: 

Darrell W. Scott U. S. Mail 
Boyd M. Mayo Ilmd Delivery 
Matthew J. Zuchelto Facsimile 
Andrew S. Biviano E-Mail 
The Scott Law Group, P S. Legal Messenger 
926 W. Sprague Avenue, Suite 680 
Spokane, WA 99201 

Attorneys for Plailltiffs 

I certify under penalty of perjury under the laws of the state of Washington that the 

Foregoing is truc and corrcct. 

DATED this 9'" day of May, 2013, at Olynlpia, WA, 

mk*dbbl 
I(ATI.IRINE SISSON 

WARD DEFENDANTS' MOTION TO STAY FRETMUNU JACliSON TARDIE' & BENEDICT CARRA'IT, P 1 . U  
LITIGATION PENDING APPEAI., 71 1 Cntiitol Way S., Suite 602 

Olympia, WA 98501 
Telephone: (360) 534-9961) 
Facsinrile: (360) 534-9959 





The Scott Law Group PS 
926 W, Spraguc Aveiiuc, Suite 680, Spokane, Wastiingtan, 99201 

Phone: 509.455.3966; iiu: 509.455.39011; Toll-Fmc: 888.055.3QGG 

Emuil: seottgiou@me.com 

May 15,2013 

Darrell W. Scoff, PIX D 
Adrnhifrd in \Vd\i$inpicn, Orecon and lrlaho 

Matthew J. Zuchetto 
Adrniflcd in \Varhlnglan 

Jeffrey A. 0. Freinlund 
Freinlund Jacltson Tardif 

& Benedict Gmatt, PLLC 
71 1 Capital Way South, Suite 602 
Olympia. WA 98501 

Re: Gorde~thfiIIer v. Lloyd Wnrd & Associrifes, PC, ei nl 

Dear Mr. Freitnund: 

Enclosed please find Plaintiff Sherrie Kay Gorden's Notice of Acceptance of Ward 
Defendants' Rule 68 Offer of Judgment. 

Sincerely, 

ANDREW S. BIVIANO 

ASBislns 
Enclosure 

' T h e  ScotiLuiv Group, l'.S. 
Pliono: 509,455,3966 Fax: 509.455.3906 

Andrew S Btu~ano 
Admlited in Wasliinelon 



SUPERIOR COURT, STATE OF WASHINGTON, COUNTY OF SPOKANE 

SHERRIE KAY GORDEN and DEBBIE KAY 
MILLER, individually and 
on behalf of a Class of similarly situated 
Washington residents, 

Plaintiffs, 
NO. 12-2-01551-6 

v. 1 PLAINTIFF SHERRIE KAY 
LLOYD WARD & ASSOCIATES, P.C.? 
a Texas Domestic Professional Corporat~on; 
LLOYD WARD, P.C., a Texas Domestic 
Professional Corporation; THE LLOYD 
WARD GROUP, PC, a Texas Domestic 
Professional Corporation; LLOYD EUGENE 
WARD and AMANDA GLEN WARD, 
individually and on behalf of the marital 
community; SILVER LEAF DEBT 
SOLUTIONS, LLC; a Texas Limited Liability 
Company; MICHAEL MILES, individually 
and on behalf of the marital community of 
MICHAEL MILES and JANE DOE MILES; 
and JOWN and JANE DOES 1-5, 

GORDEN'S NOTICE OF 
ACCEPTANCE OF WARD 
DEFENDANTS' RULE 68 OFFER OF 
JUDGMENT 

Defendants. I 
TO: Defendants LLOYD WARD, AMANDA WARD, LLOYD WARD, P.C., LLOYD 

WARD & ASSOCIATES, P.C. and THE LLOYD WARD GROUP, P.C. (collectively 
"the Ward Defendants") 

AND TO: JEFFREY A. 0. FREIMUND 
Freimund Jackson Tardiff & Benedict Garratt, PLLC 
71 1 Capital Way South, Suite 602 
Olympia, WA 98501 
Attorney for Ward Defendants 

PLAINTIFF SHERME KAY GORDEN'S NOTICE OF 
I .AV0IPICl iS 

THESCOTT LAW GROUP 
ACCEPTANCE OF WARD DEFENDANTS' RULE 68 A PKOIYSSIO>IU. SKRY~UL COYS,<~ATION 

OFFER OF JUDGMENT: I ,>26 W SZ'~<A<;kJNAV~;Nt,l:.Stll7l<6~> 
P~"lll?,,NT.Wh O"ll?il"<i. 

IYU>III.IIIY. 



1 

Pursuant to Washiilgtoll Co~nrt Rule 68, Pialntii'l' Sherrie Kay Gorden, by and tl~lrough 

her counsel, hereby gives written notice of her acceptance of Ward Defendants' Rule 68 Offer 

of Judgment; attached hereto as Exhibit "A". 

DATED this 15" d a y  ofhlay, 2013. 

TI-IE SCOTT LAW GROUP, P.S. 

. . 
&&rQw._l;: l~<d-ed 

ANDREW S. BIVIANO, WSBA #38086 
Artorne)~,for Pllzi17i$s 

,.AV<,PilCliS 
PLAIN'TlFF SHERRIE KAY GORDEN'S NOTICE OF +ICE SCO'I-r 1,i\x8 CROI'P 
ACCEPTANCE OF WARD DEFENDANTS' RULE 68 ,, ,.KOl,iSsION*,.s~RY,C,.C<IRI.~I"hlloN 



CERTIFICATE OF SERVICE 

I hereby certify that on the /r day of May, 2013, I caused to be served a true and 
orrect copy of the foregoing document as indicated, addressed to the following: 

LAW UIYI'VS 

PLAINTIFF SHERRIE KAY GORDEN'S NOTICE OF THE SCOTT LAW GROlJP 

ACCEPTANCE OF WARD DEFENDANTS' RULE 68 A MIOIWSSIONN. IFRWCI: COEPORATION 

OFFER OF JUDGMENT: 3 
sib W SPRnOUEAWNUT,ylS6i(do 

IPOXAW.WA W S l -  
(~,.$S.,%* 

Jeffrey A. 0. Freimund 
Freimund Jackson Tardif & Benedict Garratt, PLLC 
71 1 Capital Way South, Suite 602 
Olympia, WA 98501 

VIA FIRST CLASS MAIL I% 
VIA EMAIL I% 

VIA HAND DELIVERY 17 
VIA FACSIMILE 13 



EXHIBIT "A" 

PLAINTIFF SHERRIE KAY GORDEN'S ACCEPTANCE OF WARD 
DEFENDANTS' RULE 68 OFFER O F  JUDGMENT 



5 

6 

LLOYD WARD & ASSOCLATES, P.C., a 
Texas Domestic Professional Corporation; 1 

IN TWE SUPERIOR COURT O F  THE STATE O F  WASfIINGTON 
IN AND FOR TEE COUNTY OF SPOKANE 

7 

8 

9 

10 

LLOYD WARD, P.C., a Texas Domestic 
Professional Corporation; THE L L O M  
WARD GROUP, P.C., a Texas Domestic 
Professiondl Corporation, LLOYD EUGENE 
WARD and AMANDA GLEN WARD, 
individually and on behalf of the marital 
community, SILVER LEAF DEBT 
SOLUTIONS, LLC, a Texas Limited 
Liability Company, MICHAEL MILES, 
individually and on behalf of the marital 
community of MICHAEL MILES and JANE 
DOE MILES; and JOHN and JANE DOES 1- 
5, 

Defendants. 

TO: SHERRlE KAY GORDEN, plaintiff 

SHERRIE KAY GORDEN and DEBBIE 
KAY MILLER, individually and on behalf of 

AND TO: ANDREW S. BIVIANO 
The Swn Law Group, P.S. 
926 W. Sprague Avenue, Suite 680 
Spokane, WA 99201 
Attorneys for Plaintiff Shenie Kay Gorden 

NO. 12-2-01551-6 

Pursuant to CR 68, defendants Lloyd Ward, Amanda Ward, Lloyd Ward, P.C., Lloyd 

WARD DEFENDANTS' OFFER OF JUDGMENT "EIMUND JACICSON TARDIF & BENEDICT OARRATT, PLLC 

TO PLAINTIFF SHERRIE KAY GORDEN - I - 71 1 Capilol Way S.,Suilc602 
Olympia, WA 98501 

Tcicplwne (360)539-9960 
Facsimile: (360) 534-9959 

I 
a Class of similarly situated Washington 
residents, 

Plaintiffs, 
v. 

WARD DEFENDANTS' RULE 68 
OFFER OF JUDGMENT TO 
PLAMTlFF SHERRIE KAY GORDEN 



Ward & Associates, P.C., and The Lloyd Ward Group, P.C. (collectively "the Ward 

defendants"), by and through their undersigned attorneys, hereby offer to allow judgment to 

be taken against them and in favor of Plaintiff Shenie Kay Gorden for the sum of $1 1,147.73 

($3,715.91 trebled for compensatory and exemplary damages), plus pre-judgment interest as 

authorized by law accrued to the date of service of this offer, post-judgment interest accrued 

from the date of entry of judgment to the date of payment of this offer, and reasonable 

attorneys' fees, costs and expenses accrued to the date of service of this offer. The Ward 

defendants further offer to allow judgment to be taken against them in the form of a 

permanent injunction prohibiting the Ward defendants from engaging in future business 

violative of chapter 18.28 RCW andlor chapter 19.86 RCW and &om accepting any future 

debt adjustment clients from the State of Washington, and in the form of a declaratory 

judgment that the Ward defendants' debt adjusting agreement with Plaintiff Sherrie Kay 

Gorden is void ab initio. This offer is intended to be in full satisfaction of all damages, as 

well as legal and equitable relief sought by Shenie Kay Gorden on her individual claims in 

this action, and is not to be conshued as an admission of any liability by the Ward defendants. 

DATED this 9th day of May, 2013. 

FREIMUND JACKSON TARDIF 
& BENEDICT GARRATT, PLLC 

01 Way South, Suite 602 
Olympia, WA 98501 
Telephone: (360) 534-9960 
Fax: (360) 534-9959 
'efF&fitlaw.com 
attorney for Ward Defendants 

WARD DEFENDANTS' OFFER OF JUDGMENT FREIMUND JACKSON TAFARDIF & BENEDICT GARRAT1: PLLC 

TO PLAINTIFF SHERRlE KAY GORDEN - 2 - 1 I I Copitol Way S.. Suite 402 
Olympia. WA 98M1 

Tclephanc: (364) 534.9960 
Fncrimile: (360) 534-9959 



CERTIFICATE OF SERVICE 

I hereby certify that I caused the foregoing document to be served on all parties of 

record as follows: 

Dane11 W. Scott U. S. Mail 
Boyd M. Mayo Hand Delivery 
Matthew J. Zuchetto Facsimile 
Andrew S. Biviano E-Mail 
The Scott Law Group, P.S. Legal Messenger 
926 W. Sprague Avenue, Suite 680 
Spokane;WA 99201 

Attorneys for Plaintiffs 

I certify under penalty of  perjury under the laws of the state of  Washington that the 

foregoing is true and correct. 

DATED this 9Ih day of Mzy, 2013, at Olympia, WA. 

& . ~  
KATHRINE SISSON 

WARD DEFENDANTS' MOTION TO STAY FREIMUNO JACKSON TARDIF & BMEDICTGARRATT, PUC 

LITIGATION PENDING APPEAL 71 I Capilol Wny S.. Suit0602 
Olympin. WA 98501 

Tclcphone: (360) 534-9960 
Facsimile: (360) 534-9959 


