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I. Introduction 

This matter comes before the Court following summary judgment 

granted in favor of defendant. The Court provided significant explanation 

from the bench of the reasoning for granting the motion which is attached 

as Appendix 1 '. 

Plaintiff requests that the matter be remanded for trial 

11. Assignments of Error 

A. Granting defendant's motion for summary judgment was 
reversible error 

B. Denying plaintiffs motion for partial summary judgment 
was reversible error 

I Tlie trial court issued a written memorandum opinion (CP 0283-0285) explaining the 
basis for granting defendant's motion and denying plaintiffs motion, which would 
supersede oral comments from the bench. However, the attached transcript also clearly 
shows the court intended to grant plaintiffs motion to amend the Complaint to allege 
gross negligence. 



111. Issues Pertaining to the Assignments of Error 

A. Did plaintiff present substantial evidence of gross 
negligence? 

B. Is the issue of whether facts rise to gross negligeilce a j~rry 
questioil and, therefore, do not provide a basis to grant defendant's 
inotion for summary judgment? 

C. Is the YMCA waiver and release clause unenforceable as a 
violation of public policy? 

D. Is the YMCA waiver and release clause unenforceable 
because it was inconspicuous? 

E. Is the YMCA waiver and release clause unenforceable 
because it is an adhesion contract? 

F. Did the trial court improperly weigh issues in granting 
summary judgment? 

G. Did defendant owe an enhanced duty to plaintiff who was a 
business invitee? 

IV. Statement of the Case 

Plaintiff Danny Boy DeAsis applied for membership to the 

Yakima YMCA on November 17, 2010. The application forin consisted of 

a 2-sided preprinted form (CP 0001 8-00019). Plaintiff completed the first 

side which included background information and credit card information. 

When he turned in the form he was not told that he was required to sign 

the back. (CP 0151-0152 113). 



Mr. DeAsis returned the following day but his card did not open 

the locker room door. He was eventually told by a YMCA employee that 

he could not enter the door until he signed another document. This is the 

protocol that YMCA has put into place. (CP 0229-0233). Access is denied 

until the release and waiver is signed. (CP 0193-0195 [Lindsay Jacobson 

deposition p. 20:21 - p.29:32]). 

Mr. DeAsis did not understand that he was signing a document that 

waived or released his rights in the event of an injury. I-Ie believed he was 

agreeing to allow YMCA to make automatic charges to his credit card (CP 

01 5 1 74; CP 0161-0162). It was clearly apparent to anyone watching, 

including the YMCA employee, that Mr. DeAsis did not rcad thc 

document because he was not told what it was and signed it immediately 

when he was told it was the only way he could access the facilities. 

011 August 30, 201 1 he was leaving the building after his workout, 

and fell on a wet floor, dislocating his kneecap. A YMCA employee called 

for a wheelchair and he was taken to the hospital. (CP 0152 776-7-8). 

As a direct and proximate result of the injury, Mr. DcAsis has been 

unable to perform his work as a f a n e r .  (CP 0152 79). 



YMCA does have mats to protect against slips and falls when 

swimmers walk in the tile floor hallways, but only uses them on certain 

occasions. (CP 0169-0170). 

In this case, a female swimmer was walking down the hallway. 

possibly lost. A YMCA employee, Nathan Vanderhoof, followed her 

down the hall, and she was dripping all the way. (CP 172 [Vanderhoof 

Deposition p. 30:15 - p. 31:21). Mr. Vanderhoof knew the floor was wet 

and slippery but chose to leave the area to search for towels to clean the 

mess, instead of posting a warning cone, or staying on guard and calling 

for assistance.(CP 0172-0174). 

Mr. Vanderhoof testified that he could have called for another 

YMCA to come help using the office phone (CP0173-0174 [Vanderhoof 

deposition p. 37-37 and 40-41 1) or using the cell phone in his pocket (CP 

0174 [Vanderhoof deposition p. 401). However he was not trained by 

YMCA how to respond to emergency hallway slipping hazards. (CP0172 

[Vanderhoof deposition p. 3 1 : 18-20]), 

YMCA does own "wet floor" warning cones that are located in 

various locations in the building (CP 0168 [Vanderhoof deposition p. 171; 

CP 01 87 [Bob Romero deposition p. 90); CP 195-1 96 [Lindsay Jacobson 

deposition p. 37-41])), and does instruct employees to post a wallling cone 



when the floor is wet. (CP0195-096 [Lindsey Jacobson deposition p.37:20 

- p.38:7]). The YMCA also owns non-slip mats that are used in some 

hallways in the aquatics area. (CP 01 69-01 70 [Vanderhoof deposition p. 

21-23]). 

V. Argument 

A. Summary Judgment Should Have Been Denied Because 
Plaintiff Provided Substantial Evidence of Gross Negligence. 

The trial court granted defendant's inotion for Summary Judgment 

on the grounds that plaintiff failed to produce substantial evidencc of gross 

negligence, based on the conclusioil that the plaintiff signed a valid waiver 

and release2. However, the court erred because there was sufficient 

evidence presented to precludc summary judgment. 

The trial court expressly determined that Boyce v West, 71 Wn. 

App. 657, 862 P.2d 592 (1993) was controlling (CP 283-285). However, 

the ruling in that case is not applicable. 

Boyce involved a Gonzaga student that successfully completed the 

elementary scuba diving class, but died while taking the advanced course. 

The Complaint did not allege gross negligence, and did not file an 

' Validity of tlie waiver and release is disputed, and discussed herein 



amendment to assert that theory. The Boyce Court also found that the only 

liability evidence was in support of a negligence theory. Boyce at p. 597 

In this case, however, the trial court granted plaintiff's motion to 

amend the Complaint to include a claim of Gross Negligence (CP 258) 

'The evidence presented was sufficient to deny defendant's motion because 

the evidence and reasonable inferences therefrom, would allow a trier of 

fact to co~lclude that the defendant was grossly negligent. This is 

particularly true because Mr. DeAsis was a business invitee3. 

Gross negligence is the Cailure to exercisc slight care. It is not. 

however, the total absence of care but merely less than the quantum of 

care inhering in ordinary negligence. Nisf v. Tudor, 67 Wn.2d 322,407 

"The term gross negligence to have practical validity should be 
related to and connected with the law's polestar on the subject, 
ordinary negligence. Nist v. Tudor, supra at 331,407 P.2d 798. 
Gross negligence, like ordinary negligence, must arise from 
foreseeability and the hazards out of which the injury arises. A7ist v. 
Tudor, supra at 33 1,407 P.2d 798. 

Ordinarily the question of negligence is one of Sact for the 
jury to determine from all the evidence presented. [citations 
omitted]. The jury's function is also to decide the foreseeability of 
the danger. [citations omitted]. Additionally, proximate cause 
(cause in fact) that is, a determination of what actually occurred, is 
generally left to the jury.[citation ornittcd]." 

3 It is important to note that the Royce case on which the trial coun based its decision did 
not involve a defendant that owed the highest degree of care. Boyce was not a business 
invitee, but it is undeniable that DeAsis was a business invitee. 



Bader v. State of Miashington, 43 Wn.App. 223, 228, 716 P.2d 925 
(1986). 

B. The Issue of Gross Negligence Presents a Question of 
Fact and Was Not Properly Decided on Summary Judgment. 

The trial court, again relying exclusively on Boyce v. West, 71 Wn. 

App. 657,862 P.2d 592 (1993), improperly weighed evidence to conclude 

that the actions of the defendant were likely negligent, but were not 

grossly negligent. This clearly was reversible error. 

"To in~pose liability for gross negligence, plaintiffs must show 

d~rty, breach causation and damages." Liberty Fz~rniiure v. Soniirol, 53 

There are literally dozens of Washingto11 cases that specifically 

hold that the issue of wl~ether negligence rises to gross negligence presents 

a question of fact for the jury, and is not properly decided by the judge on 

summary judgment4. Some ofthose cases are: 

> Blood v. Austin, 149 Wash 41,270 Sac. 103 (1928) 
> Saxe v. Ten-y, 140 Wash. 503,250 Pac. 27 (1926) 
3 Eustnznn v. Silva, 156 Wash. 613, 287 Pac. 656 (1930) 
> Wolden v. Gardner, 159 Wash. 665; 294 Sac. 574 (1930) 
> Welch v. Auselh, 156 Wash. 652,287 Pac. 899 (1930) 

> Note that in 1974 the Washington legislature repealed RCW 
46.08.080 (the host-guest statute), and the Supreme Court overruled all 
cases that required a gratuitoiis vehicle guest to prove the driver was 
grossly negligent. Rohens v. Johnson, 91 Wn.2d 182, 588 P.2d 
201 (1978). liowever, the distinction between the standard ofcare for 
negligence (ordinary care) aiid gross riegligence (slight care) has never 
changed. 



> Trzink v. Wilkes, 1 62 Wash. 1 14,297 Pac. 1091 (1 93 1) 
> Gough v. Smulley, 160 Wash. 193,294 Pac. 1007 (193 1) 
> pickiring v. Steans, 182 Wash. 234,46 P.2d 394 (1935) 
F Cotten v. Wilson, 27 Wn.2d 314, 178 P.2d 287 (1947) 
> Miller v. Treat, 57 Wn.2d, 358 P.2d 143 (1960) 
> Emery v. Milk, 62 Wn.2d 61 7, 384 P.2d 133 (1963) 
> Nist v. Tudor, 67 Wn.2d 322,407 P.2d 798 (1965) 
> Hunson ir Pauley, 67 Wn.2d 345,407 P2d 81 1 (1965) 
> Grace v. Edd.~, 4 Wn.App. 798,484 P.2d 441 (1971) 
> Bader v. Stale, 43 Wu.2d 223, 716 P.2d 925 (1986) 

It is apparent that the trial court in this case believed that because 

the YMCA employee claimed to have exercised a small amount of care 

there was no basis on which to find gross negligence. This was a 

reversible error, however. In Dole v. Goehel, 67 Wn.2d 337,407 P.2d 807 

(1965) the Supreme Court explai~~ed that the distinction between 

negligence and gross negligence was to be determined by the jury. 

"We have had a succession of appeals in which trial judges have talcen 
cases from the jury because there was evidence of some care, and it was 
reasoned that if there was any care there was slight care; hence, no gross 
negligence (Nisl v. Tudor [citation omitted]; T ~ U C ~ ~ J L ' L I U  V. Ifuuhrick [citation 
omitted]; Miller v. Treat [citation omitted]). In Nist v. Tudor, supra, 
written by Judge IIale, 'another study of gross negligence' was made in an 
effort to suggest to counsel and to trial judges certain guide lines which, if 
followed, would amplify our definition of gross negligence so it might be 
more readily applied by the trial court in given situations. Briefly stated, 
we there suggest that gross negligence should be closely related to the 
more readily understandable concept of ordinary negligence. We say: 

6' It means . . .g  ross or great negligence.. .. substantially and 
appreciably greater than ordinary negligence. It's correlative, 
failure to exercise slight care, means not the total absence of 
care but care substantially or appreciably less than the 



quantum of care inhering in ordinary negligence."" [emphasis 
added] 

Dole v. Goebel, supra, at 342. 

Clearly, therefore, a plaintiff avoids summary judgment when there 

is substantial evidence that the defendant's act or omissioii indicates 

appreciably less care than mere negligence. However, a defendant that 

exhibits only some care is not entitled to summary judgment, because the 

issue is one for the jury, not for the court. 

Ordinarily the question of negligence is one for thc jury to 

determine, not thc court. Sheu v. Spokane, 17 Wn.App. 236, 562 P.2d 264 

(1977. aff  d, 90 Wn.2d 43, 578 P.2d 42 (1978). Furthermore, deciding the 

inferences to be drawn from facts are jury questions and not susceptible to 

summary judgment. Bernethy v. Walt Failor's fnc., 97 Wn. 2d 929, 653 

P.2d 280 (1982); Bader v. State, 43 Wn.2d 223,716 P.2d 925 (1986). 

Whether the facts indicate a defendant's negligence may rise to 

gross negligence presents a jury question. Peter Kiewit & Son '.r Co.v. 

Wash. State D.O. T., 30 Wn.App. 424, 635 P.2d 740 (1981); Peterson v. 

Littlejohn; 56 Wn.App. 1 ,  781 P.2d 1329 (1 989). 

Coilstruing all facts in favor of the plaintiff (as the nonmoving 

party) the dcfendant's motion for summary judgment should have been 

denied. 



C. The YMCA Waiver and Release is Unenforceable. 

Under Washington law an exculpatory contract clause is valid 

unless it (a) violates public policy, or (b) the defendant's breach 

constitutes gross negligence, or (c) the clause is so inconspicuous that a 

reasonable person could find it was signed unwittingly. McCorkle v. Hull, 

Exculpatory clauses arc construed narrowly, aud against the 

drafter. A4arkeI American Insur. Cb. v Dugmar '.s Murinu, LLC, 139 

Wn.App. 469, 161 P.3d 1029 (2007). 

Gross negligence is negligence substantially and appreciably 

greater than ordinary negligence, and all exculpatory clause is invalid 

when the defendant was grossly negligent. Liberty Furniture v. Sonilrol of 

Spokune, 53 Wn.App. 879, 882,770 P.2d 1086 (1989) 

"There are degrees of negligence based on the quantum of care 
required by a person in a given circumstance. In this state gross 
negligence lies somewhere between negligence and willful or 
wanton misconduct. ... However, by applying the standard of gross 
negligeuce, the jury should understand there is a quantum of care 
somewhere between ordinary negligence and that defined as 
willful or wanton misconduct noted earlier." 

Liberty Fzrrnilure v. Sonitrol of'Spokane, at p. 882. 



1. Waiver and Release Violated Public Policy. 

Generally, exculpatory clauses are enforceable when the plaintiff is 

engaged in high risk sports5. However, this rule does not usually apply to 

situations that do not involve high risk sports. 

"Outside of these voluntary high-risk sports situations, our courts have 
often found preinjury releases for negligence to violate public policy. 
McCulcheon v. United Homes Corp., 79 Wash.2d 443,486 P.2d 1093 
(1971) (striking down a landlord's exculpatory clause relating to 
colnilioil areas in a multifamily dwelling complex); Thomas v. Housing 
Aulh., 71 Wash.2d 69,426 P.2d 836 (1967) (voiding a lease provision 
exculpating a public housing authority from liability for negligence); 
Reeder v. Western Gas & Power Co., 42 Wash.2d 542; 256 P.2d 825 
(1953) (finding a contractual linlitation on the d ~ ~ t y  of a gas company 
against public policy); Spursen? v. First Naf'l Bank, 133 Wash. 199, 
233 P. 641 (1925) (holding a bank which rents safety deposit boxes 
cannot; by contract, exempt itself for liability for negligence). 
Additionally, courts have not allowed those charged with a public duty, 
which includes the obligation to use reasonable care, to insulate 
themselves from that obligation by contract. Wagenblast. 110 Wn.2d 
845 at 849-50, n. 8, 758 P.2d 968 (1988) (where a defendant is a 
common carrier, an innkeeper, or a public utility, an agreement 
discharging the defendant's performance will usually not be given 
effect); see also An?erican Nursery Prods., Inc. v. Indian Wells 
Orcharu'.,, 1 15 W11.2d 217, 230, 232; 797 P.2d 477 (1990) (professioilal 
bailees may not limit their liability for negligence, but nonprofessional 
bailees may contract to limit their liability for negligence); Scott, 119 
Wn.2d at 494-95, 834 P.2d 6 (preinjusy release of a party's liability for 
negligence which releases a child's cause of action for personal 
injuries, even in the context of high-risk sports, violates public policy 
and is unenforceable)." 

' Garreison v. U7,456 F.2d 1017 (9"' Cir. 1972) [ski jumping (applying Washington 
law); He~!elt v. Miller; 11 Wn.App. 72, 521 P.2d 244, rev. den. 84 Wn.2d 1007 (1974) 
[ski racing]; Biide v. Rainier Mountaineering, Inc.; 30 Wn.App. 571, 636 P.2d 492 
(1981) [mountain climbing]; Conrarlt v. Four Star Promo. Inc., 45 Wn.App. 847, 728 
1'.2d 617 (1986) [demolition derby auto racing]; Boyce v. West; 71 Wn.App. 657, 862 
'.2d 592 (1993) [scuba diving]; 



Preinjury exculpatory clauses are not enforceable when they 

violate public policy, are inconspicuous, or the defendant is grossly 

negligent. Eelbode v. CHEC Medical Centers, Inc., 97 Wn.App. 462, 

984 P.2d 436 (1999). The elements of the public policy exception are 

articulated in Wagenblast v. Odessa School Dist., 110 Wn.2d 845 P.2d 

968 (1988). 

The Wugenhlusl decision is succinctly summarized as: "An 

agreement contravenes public policy if 'the contract as made has a 

tendency to evil, to be against the public good, or to be ir~jurious to the 

public.' " Hanks v. <;race, 167 Wn.App. 542, 549, 273 P.3d 1029 

(2012)~. 

Plaintiff is aware this court considered the question of whether 

health clubs fit within the Wugenblast definition of a public policy 

exception to enforceability of exculpatory clauses. Howevcr, Shields v. 

Slu-Fit, Inc., 79 Wn.App. 584,903 P.2d 525 (1995) was decide nearly 

20 years ago; and it is respectfully submitted that the issue bears 

reexamination. 

' Citing Marrhirll v. Higgii?.son, 62 Wn.App. 2 12,216, 813 P.2d 1275 (1991) 



Shields was a case in which the plaintiff hired a personal trainer 

who encouraged him to remove safety equipment, thereby rendering 

the activity high risk for injury. In contrast to that high risk activity, 

Mr. DeAsis was merely walking through the hallway where he had a 

reasonable belief the defendant would maintain safe surface. Mr. 

DeAsis was engaged in simple low risk activity, and, therefore,  shield^^ 

should be reconsidered. 

There are n~ultiple statutes cited in Shields that apply to health 

clubs (primarily Title 19.142 RCW). There are also regulations that 

apply expressly to defendant YMCA' which make it a unique entity. 

and therefore the public policy exception to enforcing a releaselwaiver 

is properly applied. 

2. Plaintiff Did Not Knowingly Sign a Waiver and 
lielease Because the Acts and Omissions of YMCA 
Caused It To Become Inconspicuous. 

A pre-accident waiver and release is unenforceable when it is 

inconspicuous. Bukeu v. Seuttle, 79 Wn.2d 198,484 P.2d 405 (1971). In 

this case thc defendant's actions created a scenario that caused the plaintiff 

to become unaware that lle was signing a waiver. It was, therelhre, 

i~lconspicuo~is as a result of the circumstances created by YMCA 

'WAC 296-17A-6203; WAC 388-832-0315. 



Mr. DeAsis testified that he was unaware he was signing a 

releaselwaiver (CP 0151-0162). When the plaintiff testifies that the 

exculpatory clause is inconspicuous, a question of fact is created. Johnson 

v. UBRR, LLC, 150 Wn.App. 533,210 P.3d 1021 (2009). 

This court has previously explained that when the plaintiff presents 

evidence that ail exculpatory clause in a health club was inconspicuous, 

there is a jury question presented and summary judgment is inappropriate. 

"Whether reasonable persons in the circumstai~ces presented could 
agree his signature was unwittingly made presents an issue for 
the trier of fact as does the question of whether the disclaimer 
language was so conspicuous that he could not have unwittingly 
sigiled the application." [emphasis added] 

McCorkle v. Hall, 56 Wn.App. 80, 782 P.2d 574 (1989). 

McCorkle involved a release document for a health club member 

injured while using exercise equipment. The plaintiff testified that he was 

unaware of that he signed the application he was also signing a release 

Similarly, here Mr. DeAsis testified that he was unaware that he was being 

aslted to sign a release or waiver of his rights. 

Summary j~idymenl was inappropriate, and this matter should be 

remanded for trial 



3. Waiver and Release is an Unenforceable 
Adhesion Contract. 

Furthermore, YMCA takes the s~rrprising position that the 

waiverlrelease is enforceable because the membership agreement is an 

adhesion contract. 

An adhesion contract is, typically, a preprinted forin presented on a 

"take it or leave it" basis, and the other party has no bargaining power. 

Yakinzn County (W. V) Fire Prot. Dist. V City ofYukima, 122 Wn.2d 371, 

858 P.2d 245 (1993); Standard Oil of Culif: v. Perkins, 347 F.2d 379 (91h. 

Cir. 1965). 

An adhesion contract is unconsciol~able where one party lacks 

meaningful choice. Zuver v. Airtouch Communications, Inc., 153 Wn.2d 

293, 103 P.3d 753 (2004). When there is no meaningful choice the 

bargaining is unfair. Schroeder v. Fageol Motors, Inc , 86 W11.2d 256. 544 

P.2d 20 (1075); Torgerson v. one Lincoln Tower, LLC, 166 Wn.2d 510, 

201 P.3d 318 (2009). 

IIere, Mr. DeAsis had no option and 110 bargaining power. He 

signed the membership application one day, and denied entrance the next 

day unless and until he signed a docurnent that he thought was a credit 

card charge authorization. (CP 0151-0162). There is no question that the 

waiverirelease was an adhesion contract. because YMCA admitted it was 



non-negotiable and could not be revised or amended; admittance was 

allowed only after signing the document "take it or leave it." (CP 0163- 

01 96 [exhibit 21). 

It is also important to note that Mr. DeAsis received no additional 

consideration for signing the waiverirelease. He paid his membership fee 

when he submitted an application, and was forced to sign the second 

document a day later, with no explanation other than he was denied 

entrance until he signed. 

D. Trial Court Improperly Weighed Evidence to Grant 
Summary Judgment. 

It is well established that a trial court is not permitted under CK 56 

to weigh the evidence in deciding a motion for summary judgment. 

P'lerning v. Smith, 64 Wn. 2d 181, 390 P.2d 990 (1964). A surnmary 

judgment must be reversed if the trial court fails to evaluate all evidence in 

favor of the nonmoving party. Herron v. KING' Broadcasting Co., 112 

Wn.2d 762,776 P.2d 98 (1989)~.  

In the context of surnmary judgment the plaintiff has only a burden 

of production, not a burden of persuasion. Barker v. Advanced Silicone 

male rial.^, LL,C, 131 Wn.App. 616, 128 P.3d 633 (2006). Because the 

X Citing to Anderson v. Liberty Lohby, Inc., 477 U . S .  242,254 (1986) 



court concluded there was more than sufficiellt evidence to find defendant 

uegligent, the only question was whether the evideuce would support a 

finding that defendant was grossly negligent. This, of course, presents a 

jury question, not a question of law. Ni.rt v. Tudor, 67 Wi1.2d 322, 407 

The trial court recognized that 

J defendant knew there was a slipping hazard when tile 

floors were wet 
J defendaut had mats available but chose not to use them 
J the defendant had used mats in the past 
J the defendant had no protocol established to respond to a 

foreseeable and known slipping hazard in the tile floor 
hallway outside the swi~n~ni~ lg  pool 

J the defendaut failed to provide adequate instructions to 
swimmers how to access locker rooms without leaving 
hazardous puddles down a tile floor hallway 

J the defendant had "wet floor" warning cones available but 

chose not to use them 
J the defendant had used "wet floor" warning cones in the 

past 
J the defendant could have remained at the hazard and called 

for assistance but chose instead to leave the area 
unprotected to search for a towel 

J the defendant knew members used the locker room exit 
door where the hazard existed but chose not to take any 
action to warn members of the wet floor 

It was reversible error for the trial coul-t to grant summary 

judgment. The matter should be remanded to allow a jury to decide the 

issue of gross negligence. 



E. Defendant Owed Highest Duty of Care to 
Plaintiff as a Business Invitee 

The trial court completely overlooked the fact that Mr. DeAsis was 

a business invitee, and, therefore, the YMCA had a duty to both discover 

and cure the hazardous condition created by allowing patrons to leave 

puddles of water on a slippery tile floor. 

The common law classification of persons entering a property 

determiiles the scope of duty owed by the owner/occupier. Younce v. 

Ferguson, 106 Wi1.2d 658,724 P.2d 991 (1986). In this case, plaintiff was 

a busilless invitee because he entered the YMCA premises for the purpose 

connected with the defendant's business. See McKinnolz v. Wushington 

Fed. S. & L. Ass'n, 68 W I I . ~ ~ ,  414 P.2d773 (1966). 

A possessor of land owes a duty of reasonable care to invitees with 

respect to dangerous coilditioils on the land, illcluding "an affirmative duty 

to discover dangerous conditions." Jarr v. Seeco Const. CO. 35 Wn.App. 

324, 326,666 P.2d 392 (1983). This duty is adopted by Washington courts 

from Restatement 2'ld of Torts (1 96519. See: Ford v. Red Lion Inns, 67 

Wn.App. 766, 840 P.2d 198 (1903). 

As a customer of YMCA the defendant owed Mr. Dcasis the duty 

owed to all business invitees. Nivens v. 7-1 1 I-loogy '.s Corner, 133 W11.2d 

~ ~ e d e - ~ i s r e n  v. Crystal Mountain, Inc, 93 Wash.2d 127. 132, 606 P.2d 1214 (1980). 



192, 943 P.2d 286 (1 997). This is the highest level of duty owed to 

persons coming onto property, and includes the duty to exercise care for 

the plaintiffs safety. .Johnston v. State, 77 Wn.App. 934, 894 P.2d 1366 

(1995). This includes the duty to investigate, discover the hazard, and 

warn the plaintiff. Degel v. Majestic Mobile Manor, Inc., 129 Wn. 2d 43, 

914 P.2d 728 (1996). 

Defendant admits it knew its floors become slippery when 

swimmers drip water walking down the halls, and it admits it places non- 

skid mats on the floors along with warning cones, sometimes but not 

regularly. In this instance the YMCA employee charged with keeping the 

area safe failed to place mats, failed to post a warning cone (although he 

walked right by the closet where they are kept) and left the area without 

curing the hazard, calling for assistance, or posting a warning. l ie  may 

have been looking for a towel to clean thc mess, but leaving the area 

unprotected was a direct and proximate cause of plaintiffs injury, and 

resulted from gross negligence. 

In this case, therefore, YMCA had a dutv to protect Mr. DeAsis 

from the hazardous condition that resulted from the defendant's failure to 

prevent a foreseeable and predictable hazardous condition, and also to 

make the area safc by removing the hazard or providing adequate warning 

The actions that were taken would allow a trier of fact to conclude that the 



acts and omissions of YMCA breached its duty, and the breach was a 

proximate cause of the plaintiffs in,jury. 

Whether such breach was the result of gross negligence presents a 

jury qucstion and summary judgment is reversible error. 

VI. Conclusion 

Mr. DeAsis was acting reasonably when he was leaving the 

YMCA using an approved and designated exit route. IIe had no reason to 

know or even suspect that the floor was wet and, therefore, hazardous, 

because the YMCA employee left the hazard unguarded. 

There were warning cones available, and the YMCA employee 

could have remained at the spill while he called for assistance. This is, of 

course, standard protocol for every grocery store and should have been the 

rule here, but YMCA provided no training to its employees on how to 

respond to this type of emergency. 

There is no dispute that YMCA was negligent, or that it was the 

proximate cause of Mr. DeAsis' dislocated kneecap. It was reversible error 

for the trial court to weigh the evidence and conclirde that a trier of fact 

would not find the acts and omissions of YMCA were grossly negligent. 



Plaintiff requests that this matter be remanded for trial. 

DATED: August 2,2013. 

MILLER, P.S. 

By: 

~ t t h n d y  for Appellant DeAsis 
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PROCEEDINGS 

BE IT REMEMBERED that on the 7th of November, 2012, in the 

Superior Court of the State of Washington in and for Yakima County, 

the matter of the Danny Boy DeAsis v. YMCA, was heard, before the 

Honorable Richard Bartheld. The following proceedings took place: 

CLERK: The Honorable Richard Bartheld presiding. 

CRONIN: Good morning, Your Honor. 

JUDGE : Good afternoon gentlemen. 

CRONIN: Or good afternoon, excuse me. I'm Pat Cronin 

from Spokane. 

MILLER : Scott Miller, Your Honor. 

JUDGE : It's a pleasure to meet both of you gentlemen. 

CRONIN: Thank you. 

JUDGE : Gentlemen, this is the matter of --- how do you 

pronounce your client's name? 

MILLER: DeAsis, Your Honor. 

JUDGE : DeAsis, Danny DeAsis, Plaintiff versus Young 

Men's Christian Association of Yakima, otherwise known as the YMCA, 

cause number 12-2-00862-0. This matter comes on for hearing before 

the Court on a Motion for Summary Judgment filed by the Defendant in 

this case, and a counter motion for Summary Judgment fil.ed by the 

Plaintiff. 

Gentlemen, I want you to be advised, I have read the 

materials in this case. I have reviewed the statutory and case law 



3uthority that you cited and so forth, Mr. Cronin, I'll give you the 

floor. 

CRONIN: Thank you very much, Your Honor. It's a pleasure 

2eing here. At the start, Your Honor, I'd like to just recite a brief 

2it of procedural history. We were here in Yakima County Superior 

2ourt for oral argument on the same issue back in June and at that 

:ime, Mr. Miller had filed a motion under CR 56(f) for a continuance 

to obtain more discovery and he did obtain that discovery. And that 

included the deposition facilities director of our local Y and two 

zmployees at the Y, one involved with the membership application, as 

it relates to Mr. DeAsis and the other, a young man who cleaned up the 

dater in the area where Mr. DeAsis fell. And then, subsequent to that 

in Spokane, I deposed the Plaintiff back in July, I think it was the 

2nd of Juiy. 

Really, here's --- here's what we have. We have a 

situation where Mr. DeAsis became a member of the Y and as an absolute 

requirement of becoming a member there, he is required to sign a 

release and liability waiver that includes indemnification language 

3nd also includes a covenant not to sue. 

Now, there's no question in this case that he did --- other 

than he signed it, there's no dispute that it is not his signature. 

rhere's some question about as to what date it might be, but there's 

lo question that his signature, in fact, is on it. 

Washington law provides that there is, you know, generally 

3 person doesn't owe a duty to another, unless there is a law that 



provides that there is such a duty and negligence. And here, our 

:ourts have told us that you can contract away any, otherwise at law, 

iuty by the way of an exculpatory clause, which is the type of clause 

:hat was used here in the contract. And our courts have looked at 

.hese exculpatory clauses and they've given us some instructions and 

hey have basically told us that we can use these clauses so long as 

.he language is in it conspicuous, a word I know we all mean and 

:ometimes we interchange with conspicuousness, but one that --- one 

.hat means that the information is clear. That it --- it speaks to 

h e  kind of harm that is being avoided by contract. 

Our courts tell us that the language must be inconspicuous; 

.hat the clause itself must not be void as against public policy and 

.hat the terms of the release, generally, must apply to the type of 

[arm that eventually is suffered. 

And here, I think that there's no question that the 

anguage is inconspicuous. It is bolded, capitalized, set apart from 

tther language. It is clear when one reads it as to what it is sayins 

nd it is saying that the party who signs it agrees that they are 

eleasing all claims in negligence against the YMCA, as well as 

,olding them harmless and covenanting separately not even to sue the 

'MCA . 

As the Court knows, the issue of inconspicuousness is a 

pestion of law. It is not a question of fact. It is therefore, 

moper for this Court to determine, by looking at that language, that 

.easonable minds cannot differ but that it is so clear that it 



.nconspicuous and I might add, as you see in the multiple pages of 

)riefing, this same exact language has been found to be inconspicuous 

.n other courts around the nation. We use the same language this YMCA 

ised and this type of language has also been found to be inconspicuou: 

)y a Division I11 decision in this court in the Shields v. Stay Fit 

latter, a case that originated in Spokane. 

JUDGE : Let me interrupt you counsel. Do you mean 

:onspicuous? 

CRONIN: Conspicuous, excuse me. 

JUDGE : Okay, you used the word inconspicuous several 

.~mes. 

CRONIN: Yes, you're right. Well --- 

JUDGE : I wasn't sure if you were --- 

MILLER: You should continue. 

CRONIN: That's why I said, I think I said at the 

leginning that sometimes we might interchange them, but thank you. 

'he language here is conspicuous by its being set off in different 

ype, by being not buried within a contract, not hidden between other 

anguage, not being printed in small type, but by being set forth in 

.act in a --- you know, as I said, in bold and capital letters callins 

ttention to itself, making it by fact, conspicuous and that it has, 

s well, a signature line underneath it where the person who signs 

ays that they acknowledge that they actually have read it and that 

hey are making this act as a free and voluntary act. 



Now, some would argue that these types of releases may not 

)e favored under public policy or in another way of saying it, might 

)e void as against public policy, but this Court or our Courts in thi 

jtate have already looked at that issue in terms of public policy 

factors with respect to health clubs using releases like here and I 

ion't know that one can find a case more on point than the Shields v. 

; t a y  Fit case out of Spokane, a Division I11 case in which Chief J u d ~  

;weeney analyzed that language and then went through various factors 

)f discussing the public policy implications and basically said, 

iealth clubs are free to make these kind of contracts. The services 

:hey provide are not essential services, like a school would provide, 

.ike a monopoly utility would provide or like a hospital wou3.d provic 

~ n d  a person, while a contact can be viewed as having some 

idhesiveness to it, a person is not bound to sign it. They can choo~ 

:o go to another health club facility. They can choose not to work 

>ut. They can choose to buy their own weights and the kind of things 

.hat Judge Sweeney said in that case were they could buy their own 

:readmill, they could buy their own stair master, weights, etc. 

And I think you'll see in the case law that since the 

;hields case and going into the B a l l y ' s  case, another health cl.ub cas 

ihere they found language like thj.s, not inconspicuous, that the 

:ourts quit discussing in these cases, the public po1i.c~ arguments 

)ecause it's well established in Washington law. 

One of the other things, one of the other factors you look 

~t when looki.ng at exculpatory clauses like this, are whether they ar 



directed at the kind of injury that ultimately occurs. And in this 

case, I can read you word for word for it, but it's clear that the 

language here applies to the type of injury that Mr. DeAsis allegedly 

suffered or actual injury that he did suffered by slipping and fallinc 

on the premises. The language in the YMCA release talks about any 

injuries that occur on its premises and it uses the actual word, 

negligence. 

Other factors that help even cement further the 

conspicuousness of it because it talks about releasing claims, waivinp 

claims that go to negligence or injuries that occur on the premises. 

I might add that we also state in there that as a consideration for 

even entering the premises, we use the word consideration, one must 

sign this agreement. So, there really is no choice if you want to 

become a member, you must sign the agreement. 

With respect to there being consideration for these types 

of agreement, which is talked about in Mr. Miller's brief, our Courts 

have held that the agreement itself is enough to provide a 

consideration, the regular agreement that Mr. DeAsis entered here. 

Now, one other way of collaterally attacking these types of 

agreements is by argument that the kind of harm suffered amounts to 

gross negligence. And our Courts and Am Jur, etc., have defined gross 

negligence for us as cases that involved --- that involved not even 

slight care. In fact, I think the scale that one of the cases sets 

forth is having simple negligence on one end, willful and wontedness 



in the middle and essentially torts or criminal intent at the other 

2nd. 

And in this particular case, the facts are that Mr. DeAsis 

gas walking or excuse me that a patron of the Y was walking down a 

?allway and was slightly dripping after coming out of the pool area 

3nd being disoriented as to where to go. As it so happens, a YMCA 

2mployee was in the same hallway with her. He noticed that she was 

3ripping and he immediately went to the best place to remedy the 

situation, to the pool aquatics office to grab a couple of towels to 

30 back and to wipe this up, to take care of the spill. 

Believe it or not, during the time that he walked a few 

steps, as he testifies in his deposition, to the aquatics office to 

3rab the towels and turns around and looks out the glass window of the 

3oor of the aquatics office, Mr. DeAsis, unfortunately, comes up 

inother entrance, walks down the same hallway, feet away from the YMCF 

?mployee, and slips and falls and becomes injured. 

I think there is, in my opinion, but there's --- there's no 

substantial evidence here that there is any gross negligence on behalf 

>f the Y. The Y person acted appropriately in immediately going to 

jrab towels to remedy the situation and did it, as I said, but just 

galking a mere number of feet to get the towels. So, therefore, I 

rhink that there's no question that there is no substantial evidence 

>f  anything other than an allegation of a slight negligence. 

Separate of the release and waiver provision is a covenant 

lot to sue and we've not spent a lot of time on briefing that, other 



:han to re-inform the Court that the covenants not to sue are also 

ialid under Washington Law when they are contained in contracts and 

)ne could argue that Mr. DeAsis suit should not even be here because 

,f this covenant not to sue. 

Now, the heart of the matter is this, that Mr. DeAsis 

ioesn't remember signing the agreement. He has not said that we 

iorced him to sign it. He has not said that tricked him into signing 

.t. He has not said that we covered up the essential terms of it. He 

;imply sets forth his subjective believe that he thinks that what he 

signed was perhaps a credit card application. 

The law doesn't protect adults as against not reading their 

:ontracts. Mr. DeAsis is over the age of eighteen, he is educated, h 

lnderstands the English language, he's familiar with contracts and he 

ias given the opportunity to read the agreement before signing. He 

ias admitted in his deposition that the signature is his and it was 

;igned on the 1 8 ~ ~ .  

Now, anecdotally, there's evidence in the record that he 

:an't even enter the facility until he has signed the agreement and 

jince it apparently it wasn't signed on the 17~", the day before, a 

:omputer code was entered and he was not allowed to even enter the 

juilding to go to the exercise area until he remedied that situation 

ind he admits that on the 18th, in deposition, he tried to get into th 

juilding, his card would not work, he went to the front desk, a 

:omputer code was generated that said that he needed to sign the 

igreement, it was given to him and he signed it. 



And on that subject, he has attested, in writing, by 

;igning above the line and below the language that he was read and 

inderstands the agreement. I think we have to hold Mr. DeAsis to his 

:ontract here, Your Honor, and that is the contract of --- the release 

.hat he has signed and I think that's what Washington law tells us we 

lust do as well. Thank you. 

JUDGE : Thank you, Mr. Cronin. Mr. Miller? 

MILLER: Thank you, Your Honor. Mr. Cronin and I agree 

.hat Mr. DeAsis was not allowed to do anything at the YMCA without 

igning a document. That's about as much as we agree on at this 

joint. Your Honor, I think that if we stop from the top of the issue 

t is that a property owner owes a certain responsibj.lity to business 

nvitees and there's no question about it, the YMCA owned the propert) 

nd that Mr. DeAsis was a business invitee. 

Then, there is an exception to the general rule that the 

tusiness invitee owes a duty to not only know what is wrong with the 

~roperty, but to investigate and cure errors in the property. So, in 

his particular instance, we're faced with a waiver agreement that the 

MCA wants the Court to enforce to the point where Mr. DeAsis and 

thers would not be allowed to protect themselves from the errors of 

he YMCA. 

I believe that the intent of the --- this type of waiver, 

f one looks at all of the cases around the country and the cases that 

ave been ci-ted to you, that the intent of this waiver is with respect 

o people who are working out and the weight falls on their foot or 



hey strain themselves or something of that nature, not that the 

acilities themselves are unsafe, that the owners of the facilities 

ave failed to maintain them in a way that a business invitee would 

easonably expect them to be maintained. So, when Mr. DeAsis goes in 

nd signs his application, he is not told that there's any kind of a 

aiver attached to this. As a matter of fact, it's a two sided 

ocument and I don't think there's any dispute that --- I'm not aware 

f a dispute that the one side was signed on the day that Mr. DeAsis 

as there and then when he returned and tried to swipe his card that 

he card didn't work and that's the point of which he turns around -- 

t's actually just literal-ly turn around and the desk is right there. 

o, he's tryi.ng to swipe his card through the card machine, it doesn' 

ork, he turns around, they call up his name and find out that there' 

flag on the account, that he hasn't signed something. Well, he 

sn't told what it is he signed. He hasn't been given any additional 

nformation that he needs to sign a waiver or a release of any kind. 

nstead, they simply say, you qotta sign this. 

Well, that raises two issues for me. The first one is, 

hether or not he was aware of what it was he was signing. As Ms. 

acobson testified in her deposition, the protocol at the YMCA was to 

o through it with them when they're done to make sure they filled 

verything out and that didn't happen here. Clearly, it didn't happe: 

ere because they had to ask for a second day. That's issue number 

ne that they violated their own protocol or failed to comply with it 



Secondly is, it raises a question in my mind about whether 

,r not the Court ought to be asking if there is a requirement for 

.dditional consideration. I would agree with Mr. Cronin that if one 

;its down and there is a waiver associated with a contract and it's 

>art of the contract that you're discussing, you're aware of it, you 

:now what it is you're signing, that's one thing or you leave, come 

,ack the next day and they hand you another piece of paper, in this 

:ase, the backside, and say sign here or you can't use your card, 

ion't we have a situation now where they've asked him to take an 

.dditional step beyond what he thought he was doing and they haven't 

old him what it is. 

Now, I would agree with Mr. Cronin that Mr. DeAsis is not 

sserting he can't read and write. That's not an j.ssue. You know, 

n d  to the extent that he has an obligation to read what he's signing, 

have to agree. Certainly, that's true. But under these particular 

:ircumstances, I think the question then is either to be found in 

'avor of the Plaintiff, to allow the Plaintiff to have summary 

udgment at this point or at the very minimum, find that there's a 

[uestion of fact as to whether the YMCA has given additional adequate 

nformation to Mr. DeAsis at the time. 

So, step number one, the property owner owes a business 

nvitee an obligation to keep the premises safe. Step number two, a 

iaiver is inherently a problem and the owner of the waiver who is 

sserting that they have the right to stand immune as a result of that 

iaiver has a certain obligation to show that they've done what they 



:an do in order to convince the Court and a jury perhaps, that Mr. 

)eAsis knew what he was signing. That at least they followed their 

pwn protocol, which, as Ms. Lindsey Jacobson said, to go through it 

rith them and when they're done, to make sure they filled everything 

tut. Well, he hadn't, nor did they do it the second time. They just 

aid, sign here. That's --- that is what happened. I mean there's ni 

:uestion about that. So, is that enough? 

Let's assume the failure to disclose is enough. That gets 

s then to the next question about gross negligence. Even if a waive: 

s in place, it does not waive gross negligence. Now, the question 

ecomes have they waived anything other than negligence? I don't 

elieve that the waiver is intended or should it be applied to this 

ind of a ci-rcumstance. It would apply if he hurt himself working 

ut, if he had bonked his head on the side of the pool, something 

long those nature --- along those lines, but failing to clean up the 

loors. Now, if we were a grocery store and we were talking about a 

rocery store clerk that saw a problem on an aisle and left the scene 

n order to find the cleanup, we all know how that's going to come 

ut. That's going to say the grocery store has an obligation to 

nspect, find, cleanup and not leave the problem behind. 

Here, Mr. Vanderhouf had the capability not only of picking 

p the cone, because remember, he's following this lady down the hall 

nd he walked right by the closet where the cones are kept. He cou1.d 

ave grabbed one of those slippery floor cones if he intended to go 

et the cleanup and do it himself. Instead, he just left the scene. 



It doesn't matter how far away he went, you know, it's gonna happen. 

If he's gone for ten seconds or ten minutes, somebody's going to come 

sack down that hall and it's either Mr. DeAsis or it's going to be 

somebody else. 

So, as he's gone from the scene, he left the hazard behind, 

dhich he knew was there and had never been trained on. So, there's 

mother question about gross negligence. Number one, he had an option 

to pick up a cone. Number two, he chose not to stand there and guard 

that until another employee came. He had a cell phone in his pocket, 

dhich he used later to call for a wheelchair. So, he could have 

zalled for somebody to come help him then. 

Instead, he took it on himself to make a decision to go 

find a towel and come back and clean up the mess. By the way, it's 

iripping all the way down the hall. So, we're not sure how many 

:oweis it would take. And to refer to it as slightly dripping, I 

dould take issue of Mr. Cronin's characterization. That isn't want 

qr. Vanderhouf described. 

At any rate, if we get to the waiver question and if we 

:hen get to the question about whether or not YMCA was negligent in 

lot using a cone, not leaving a guard behind and calling for 

3dditional help, not bringing a floor mat out to an area that --- they 

lave floor mats. They put them out there when they know people are 

joing to be dripping. There are floor mats nearby. He could have 

jotten a floor mat. There are any number of things that could have 

lappened. The question then is, would a jury find that that was mere 



~egligence or gross negligence. That's a jury question, Your Honor, 

3bout we all know what they did and didn't do. Does that rise to 

jross negligence or not. That, I would submit, is at the very 

ninimum, a jury question. I would suggest that it's probably 

3ppropriate to find in favor of the Plaintiff on these issues. Given 

;he circumstances that there was no training, there was no indication 

:hat there was any urgency that called Mr. Vanderhouf away, another 

?mergency of some kind and he could have taken different action had h 

Jeen properly trained. 

To say that Mr. DeAsis signed the document and is therefore 

3ound by it, ignores the reality of the fact that the circumstances 

dere such that he wasn't given an opportunity to sit down and read it 

[f he was given that opportunity, we wouldn't be here. I wou1.d have 

:o agree with Mr. Cronin under those circumstances. If Mr. DeAsis wa 

jiven a chance to sit down and as Ms. Jacobson testified, go through 

it with them and make sure they filled everything out. Okay, I would 

,e unhappy with it, but 1 would have to say, under those 

:ircumstances, they at least followed their own protocol. Here they 

iidn' t. 

So, when we go through the wagon blast factors, as I 

2elieve the Court can do under these circumstances, I think you end u 

gith a conciusion that this is a waiver that should not be enforced a 

:his time. 

Now, perhaps under circumstances where somebody was injurec 

~nder, you know, in the weight room or in the pool or doing what the 



YMCA i s  there to be done, that's one thing, but this is different. 

So, therefore, I think that preventing the Plaintiff from proceeding 

to trial at this point would be incorrect. 

And I think that's all I have, Your Honor, unless you have 

any questions for me. 

JUDGE : Well, thank you very much. Mr. Cronin, any 

follow up comments? 

CRONIN : Yes, just a few, Your Honor, thank you. First, 

we don't really analyze this case based on whether there's invitee la, 

that applies. We examine this case on the basis of whether there was 

a valid exculpatory clause. I take issue with an argument otherwise 

than that. 

Next, Mr. Miller talked about cases and he says that it's 

his belief that some of those cases, that exculpatory clauses are on1 

for, you know, dangerous activity. That's just untrue. There's no 

case that says that exculpatory clauses only apply to parachuting, 

only app1.y to scuba diving, only apply to archery or inherently 

dangerous activities. In fact, when the Court looks at the language 

used and all kinds of language is set out in this briefing, the Court, 

going to great pains to talk about these exculpatory clauses applying 

to any harm and under the "any" is simple negligence and premises 

liability and a slip and fall. Why would we put the word premises in 

if we didn't intend that the kind of harm that we wanted to bargain 

away by an exculpatory clause would be a slip and fall on our 

premises. 



Mr. Miller talks about there being some kind of protocol. 

fell, that may be fine, but sometimes we ask them to read and sign a1 

h e  documents in one way and perhaps another time we give them the 

locuments and don't make comment, but there is no law that says in 

lashington that you must explain a release line by line. Cases that 

ay that, Stokes faced a similar issue. Stokes said that, Shields v. 

:tokes or Stay Fit, excuse me, it was Stokes that said that and 

rhields case talks about that as well that you don't have to explain 

elease line by line. 

We are not required to explain what the word waiver means, 

hat the word release means. Those are questions for you. Not 

uestions for Mr. Miller and me, as they are questions of law. 

Mr. Miller talked about additional consideration. Well, 

irst let me make this point. If in fact the release was signed on a 

ifferent day and in fact it's not just a dating error on the 17~" on 

ne side of the release and the 18~" on the other, then wouldn't that 

ake the release by itself even more conspicuous because here it is, 

ake a look at it. It doesn't say credit card agreement on it. 

We are not required to determine how much time it takes a 

erson to read a release, to sit them down and say oops you signed 

hat too fast. We're required to give it to them. Give them to the 

pportunity to read it and your --- the decision you have to make is, 

s the language conspicuous? And I believe that there's --- that ail 

he case law and this release here establishes that it is conspicuous 

s a matter of law. 



Next, trying to get this out on summary judgment, away from 

:ummary judgment by alleging that there might be gross negligence and 

herefore it's a jury to decide is just not as genuine as the facts 

 re that are presented themselves. The question is whether you can 

;it here and look at this and determine if there is any substantial 

tvidence of gross negligence, like shooting at someone, like driving 

linety miles an hour down Second Street in town here, but the mere aci 

if an employee noticing that there's water and going to take care of 

t by walking a few steps to get a towel, I think is the very 

iemonstration of slight care or even care that is adequate under the 

:ircumstances, as such that the release should not be voided on any 

[rounds approaching gross negligence. 

Your Honor, I think that all of us here are really truly 

)ound by the decision of the Division 111 Court of Appeals j.n Shields 

7. Stay Fit in finding this kind of release under these facts as valic 

ind enforceable and on a separate ground that we have the covenant 

ssue where Mr. DeAsis signed the covenant. Absent any questions, 

:'I1 sit down. 

JUDGE : Okay, thank you. Mr. Miller, I actually do have 

i question. 

MILLER : Yes. 

JUDGE : You had indicated that on the 17~" of November he 

:ame in, completed the membership application and signed it and then 

>as called upon to sign another agreement the next day and you addres: 

.hat issue primarily as it dealt with consideration. 



MILLER : Yes. 

JUDGE : And the suggestion that perhaps the second 

iigning should have been supported by additional consideration. I 

lave looked at the Affidavit of Mr. Cronin originally filed in this 

:ase in May and there is attached to as Exhibit 1, which appears to be 

.he membership application, the front side and the reverse side, and 

.hat is substantially similar to your Exhibits 1 and 2 attached to --- 

MILLER: Should be Plaintiff's brief, Your Honor. 

JUDGE : Plaintiff's brief, yes. I don't see that he 

:igned the front half of that. 

MILLER: Thank you and that was --- he didn't. 

JUDGE : Okay. 

MILLER: The testimony from both Mr. DeAsis and Lindsey 

racobson was that she signed the front page on the 17'~. That when 

hey then --- when Mr. DeAsis then came back and tried to use the 

.acility the following day, the computer said, no you can't get 

.hrough and that's the point in which he signed it and dated it. 

JUDGE : Okay and that's what I understood the evidence 

ras in this case, but I just wanted to make sure I was looking at the 

:ame instrument. 

MILLER: You are. Thank you for correcting me on that. 

JUDGE : Okay, is there any other comiients you want --- 

.ou also have a Motion for Partial Summary Judgment in this case and 

'11 give you the last word on this matter. 



MILLER: Thank you, Your Honor. The only other thought 

that I had in the process of this was looking back to Mr. DeAsis' 

Affidavit in which he --- he said I was handed a piece of paper and 

told I could sign it or not get in. That by definition is an adhesior 

contract. 

JUDGE : Thank you. Gentlemen, the Court has reviewed the 

various declarations in this case, which includes the declarations of 

the Plaintiff, it includes excerpts from various depositions in this 

case, including the Plaintiff himself, Ms. Jacobson, Mr. Vanderhouf 

and Mr. Romero, in trying to determine what the facts were in this 

case. 

The Court is mindful that on a Motion for Summary Judgment 

that the Court has to look at the facts in a light most favorable to 

the non-moving party. And the Court finds that the undisputed facts, 

looking at it in a light most favorable to the Plaintiff is that he 

was a member of the YMCA of Yakima in 2008, that he reapplied for 

membership on November 17, 2010, that he completed an application for 

membership which appeared on a front side of a two sided agreement. 

He did not review or complete the reverse side of the agreement, whicl 

contained a release and waiver of liability indemni-ty agreement. The 

front side of the application does not bear a signature line for the 

applicant, however, it does bear the staff initials of Lindsey 

Jacobson and is dated November 17, 2010. 

On November 18, 2010, the Plaintiff attempted entry into 

the facility by swiping his membership card. He was denied access. F 



YMCA employee explained the card was not activated as he had not --- 

as he had additional paperwork to complete. He was handed the reverz 

side of a membership application and was asked to sign it. The 

Plaintiff did not read the document before signing it and he believec 

he was signing a document authorizing the YMCA to charge his credit 

card for membership dues. The YMCA employee did not request him to 

read the document first before signature. Lindsay Jacobson ordinaril 

requests new members to read and sign the document when handed the 

membership agreement. 

On August 30, 2011, Plaintiff slipped and fell on water in 

the hallway next to the aquatic center office. Then, Mr. Vanderhouf, 

an employee of the YMCA had followed another member down this hallwaq 

She was wearing a bathing suit that was dripping water and apparentlq 

she had stopped at the aquatic center office to inquire or make 

inquiry on how to get back to the dressing room. He happened to be 

following her and he noticed, as she was standing there by the officf 

that she was dripping water and that water was accumulating on the 

floor. 

He entered the office to retrieve towels to wipe up the 

water in the hallway. He, as he reached for the doorknob to exit the 

sffice into the hallway to wipe up the water, he observed through the 

glass window, the Plaintiff slip and fall. 

The Plaintiff brought suit against the YMCA alleging 

negligence for failing or refusing to make the area safe or provide 

3dequate and effective warnings of hazardous or unsafe exit, was the 



word used by the Plaintiff in this case. The Plaintiff does not 

allege gross negligence, nor has the Plaintiff sought to amend its 

complaint to allege gross negligence. 

The Defendant in this case moves for Summary Judgment 

arguing that the membership application includes a valid waiver 

releasing the YMCA from liability for loss, damage, injury or death. 

rhe Plaintiff argues that the release and waiver is unenforceable for 

3 variety of reasons, which include failure of consideration, that it 

is an adhesion contract, that the waiver is unenforceable because it 

was rendered inconspicuous by the staff's failure to instruct him to 

read the document, that the acts or omissions of the YMCA constitute 

gross negligence and that the waiver violates public policy when 

3pplied to low risk adult activities. 

The Court finds in this case that really the undisputed 

naterials issues in this case --- undisputed materials issues of fact 

in this case are that the Defendant or excuse me, the Plaintiff admits 

that he signed the release provided to him on November 18, 2010. The 

Plaintiff does not allege that he was given insufficient time to read 

>r sign it. He does not allege that he was pressured to sign without 

reading or that the Defendant's staff misrepresented the document to 

nim or that the release was hidden in the document or printed in a 

fashion that was not conspicuous. He asserts that he did not read the 

Aocument because he wasn't told to read it and he assumed that he --- 

it referred to an authorization to charge dues to his membership or 



excuse me that it referred to authorization to charge his credit card 

for his membership dues. 

The waiver in this case states in bold print, capital 

letters, set apart from other provisions, the words release and waive: 

of liability and indemnification agreement. The Plaintiff fell on 

water that had been on the floor for a short time. Staff entered intc 

the office to obtain the towels to wipe it up and the --- Mr. 

Vanderhouf also testified that it would have taken longer for him to 

secure the warning sign to place on the floor than to gather the 

towels and wipe up the water outside the office. 

On the issue of consideration, the Court is convinced that 

the waiver is supported by consideration. The membership contract 

contains the release of liability and in itself states that that 

release is given in consideration of being permitted to use the 

facilities, services and programs of the YMCA and this is a 

requirement of all members that join the YMCA in this case. As a 

result of allowing the Plaintiff into the facility, he agreed to pay 

for those services and he agreed to sign a release of liability and 

that is sufficient under Washington Law to constitute consideration. 

The next issue deals with adhesion contract and when I 

analyzed the issue of adhesion contract, in my mind clearly this is ai 

adhesion contract. But the concept of an adhesion contract is really 

addressed in the analysis of whether or not the exculpatory contract 

violates public policy because if you look at the factors four and 

five in the Wagon Blast decision, that's specifically what they deal 



with. Public policy considerations are the real issue that Wagon Blast 

deals with and public policy considerations, as they apply to health 

and fitness clubs and exculpatory clauses were addressed by the Court 

in the Shields case. 

This Court found Judge Sweeney's analysis of the six 

factors in Wagon Blast to specifically find that exculpatory clauses 

do not, as a matter of law, violate public policy as they relate to 

health and fitness clubs. Judge Sweeney's decision addressed each of 

the six Wagon Blast factors, including the issue of adhesion contracts 

and concluded that services provided by health and fitness clubs are 

not essential and the issue of "bargaining power therefore is not so 

disparate as to trigger the application of this Wagon Blast factor." 

The next suggestion is is that the actions of the 

Defendant's staff rendered the release of liability inconspicuous. I 

note that the Plaintiff did not reference a single case that stands 

for the proposition that failure to direct somebody to read a document 

before they signed it renders that document inconspicuous and in fact, 

the one case that is cited by the Plaintiff, the Johnson v. UBAR LLC, 

case actually addresses the requirements that waivers and releases in 

fitness club memberships must be conspicuously displayed and the Court 

reviewed, in that case, a number of cases identifying cases where the 

Court upheld conspicuous display and other cases where the Court found 

that those releases and waivers were not conspicuously displayed in 

the agreement. 



The factors that the Court found in this particular waiver 

are is that number one, the waiver and release was set apart from the 

application. It appeared on the reverse side of it. The hearing or 

the heading in this case was in capital letters, bold print and in 

larger font size in t.he body of the waiver itself. There's a 

signature line for the Plaintiff's signature immediately following thc 

exculpatory agreement that the line above the signature line states ir 

capital letters, "I HAVE READ AND UNDERSTAND THIS DOCUMENT AND 

RELEASE." The Court also finds that it was clear that it applied to 

the release and waiver of liability. 

The document was signed the day following the application 

submission and presumably was not assembled with other documents arid 

was presented to the Defendant on November 1 8 ~ ~  as a single document. 

The Court also found interesting the initial paragraph of that waiver 

and that waiver or that initial language actually specifically deals 

with the issue of business invitees and latent and paten defects and 

specifically sets out that the person signing the agreement 

acknowledges that they have inspected and found the premises to be in 

proper condition and they accept the iiability of any paten or latent 

defects. I'm paraphrasing the language, I'm not quoting it 

specifically, but then after that paragraph in very bold print then wc 

have the issue of the heading and so forth. And actually, when I 

looked at the cases cited in that UBAR LLC case, the Schvalia (phi v. 

Bootk~ Creek's Ski Holdings, case, the Stokes v. Bally's PAC West Inc., 

and the Condura (ph) v. Four Star Promotions, case in all of those, 



the Court found that the release and waiver of liability was 

~onspicuous and it was conspicuous in this case because the factors 

$ere substantially similar that I have just gone through, the fact 

that it was set apart, that it was --- it had bold print, capital 

Letters and so forth. 

If you look at the factors in those three cases, Schvalia, 

Stokes, and Condura, the findings of the Court are almost identical t' 

:he findings that this Court makes in this particular release. 

Zleary, the language would have been conspicuous to Mr. DeAsis. 

MILLER : DeAsis. 

JUDGE : DeAsis, if he'd have read it and that's really 

:he bottom line. He chose not to read it and the Court cannot find a 

2ircumstance where the case law requires that he has to be told to 

read it before he reads and signs a waiver. 

The next issue is whether or not the acts constitute gross 

iegligence and this area gave the Court some considerable trouble 

Iecause at first glance, I thought if the --- somebody's going to hav* 

:o determine whether it's ordinary negligence or gross negligence. 

isn't that really a question for the jury? 

Well, my inquiry led me first stop to the Washington Jury 

?attern Instructions and WPI 10.07 defines gross negligence as "the 

iailure to exercise slight care. It is negligence that is 

substantially greater than ordinary negligence. Failure to exercise 

slight care does not mean the total abstinence of care, absence of 

:are, but care substantially less than ordinary care." And it cites 



h e  Boyce v. West case as standing for that proposition. The Boyce v. 

Jest was cited in the Defendant's Reply Memorandum, but it was also 

iiscussed in this WPI instruction and I went to that case and Boyce 

:tands for the proposition that to raise an issue of gross negligence, 

here must be substantial evidence of serious negligence. And 

nterestingly, the Boyce v. West case involved an exculpatory clause 

n d  the Court dealt with the rule of law that gross negligence may 

.ender a release of liability agreement unenforceable and that's the 

3ly v. Rainier Mountaineering case. In other words, if there's gross 

iegligence, then you can get around those exculpatory clauses. 

The case goes onto state to defeat summary judgment, the 

'laintiff alleged Defendants were grossly negligent and contended that 

here was a material issue of fact concerning the Defendant's conduct 

n that case. In other words, it was an allegation and substantiated 

ry argument of counsel. And the Court held and I found this 

ncredibly instructive, "a Defendant can point out to a trial court 

hat the Plaintiff lacks competent evidence to support an essential 

llement of the Plaintiff's case, is entitled to summary judgment 

~ecause a complete failure of proof concerning an element necessarily 

-enders all other facts immaterial. Evidence of negligence is not 

tvidence of gross negligence. To raise an issue of gross negligence, 

.here must be substantial evidence of serious negligence." And so the 

:curt held in that Boyce case that not only is gross negligence a 

iasis to avoid an exculpatory clause, but there has to be specific 

tvidence of gross negligence. 



The facts in this case are pretty simi-lar to that in Boyce 

I .  West. In that case, in Boyce v. West, the Plaintiff neither 

illeged gross negligence in his complaint nor amended it to make that 

illegation. They supplied no evidence suggesting an allegation of 

Jross negligence and the Court found that without some showing of 

substantial non-compliance or substantial non-compliance with a duty 

,wed, that there --- it is something subject to summary judgment. 

I went through the allegations in this case and counsel 

rery distinctly sets forth the factors and the facts that he believes 

.n this case would substantiate gross negligence. And in this 

>articular circumstance, the Court clearly agrees that the conduct, a: 

illeged in this case, may violate a standard of ordinary negligence, 

,ut simply cannot find any facts in this case which substantially 

supports a theory of gross negligence. 

The deposition testimony of Mr. Vanderhouf in this case is 

,retty clear that there were small drops of water down the hallway, 

>ut there was substantial drops of water right by the aquatic center 

)ffice where the woman had stopped and was seeking assistance. When 

she left, he entered the office, he testified, when asked why didn't 

iou pick up a cone, he said it would have taken me more time to pick 

~p a cone then to go a step into the office, grab two towels and come 

,ut and wipe it up. He also testified j.n response to the question, 

iou1.d two towels wipe up the hall or was it your intent to wipe up the 

?ntire hallway? He said yes. 



The unfortunate part is is that in that very small lapse of 

ime that the Plaintiff in this case came down the hallway, obviously 

!id not appreciate the fact that there was a puddle of water in that 

,articular area or several drops of water in that area, which made it 

lippery, didn't see it and slipped and fell on the particular 

looring. But, the fact that Mr. Vanderhouf had stepped into the 

tffice simply to secure the towels and step back out to wipe it up, I 

:onft believe rises to the level anywhere close of gross negligence ii 

his case. 

In summary, the case law is pretty clear in this State that 

f there is an exculpatory clause that is alleged in these types of 

ases, the Court can avoid that exculpatory clause or the Plaintiff 

an avoid that exculpatory clause if the Court finds that that clause 

iolates public policy or that the negligent acts fall greatly below 

he legal standard for protection of others or that it is --- that it 

as inconspicuous and under the circumstances of this case and the 

acts of this case, which the Court finds are generally not disputed, 

nd again, looking at them in a light most favorable to the Plaintiff, 

he Court finds that there is not a violation of public policy, nor i: 

here evidence that the negligent acts fall greatly below the legal 

tandard for protection of others, in thi.s case, business invitees, 01 

hat the language of this particular exculpatory clause was 

nconspicuous. The Court simply can't find from the facts that are 

ndisputed, that these clauses were hidden or someway that the 

laintiff was misled or anything of that nature. It seems clear to 



:he Court that had he read the agreement, he would have known exactly 

ghat he was signing. 

So, I'm going to deny the Plaintiff's Motion for Summary 

Judgment in this case. I will grant Defendant's Motion for Summary 

Judgment. Do you have a proposed order? 

CRONIN: I did not bring one today, Your Honor and in fact 

: was without a secretary for the last couple days and then I thought 

>h my gosh. Can I sent it exparte through the clerk or do I send it 

:o you or how do I do that? 

JUDGE : You can actually just send it to the Court 

idministrator's Office and they'll forward it to me. Actuall.~, 

:heyrll just put it in my box and I'll sign it and we'll get it filed, 

MILLER: Can we do a combined order? 

JUDGE : That would perhaps be the best thing and I know 

:hat you're going to need to include in the order what I have 

:onsidered and basically, I've looked at the entire file. I started 

aith the summons and complaint and wal.ked through all of that except 

:or the service documents, obviously, but I considered the Motion for 

iummary Judgment, the Memorandum in Support, the Motion to Continue, 

:he Affidavit of Mr. Miller in Support of the Request for Conti.nuance, 

:he Affidavit of Plaintiff in that regard, Mr. Cronin's Declaration, 

lr. Romero's Declaration, the 1)epositj.on testimony of the four 

.ndividuals that I named and the follow up memorandums also. So, the 

:ecords clear on that. 



' And the Court frankly sees this as effectively terminating 

this case, so that effectively makes this case unavailable for appeal 

on that issue. So, perhaps Judge Sweeney will take a little different 

view under this circumstance. 

MILLER: Your Honor, if I might, because of a couple of 

comments that you made from the bench, we would move at this time to 

amend the complaint to include an allegation of gross negligence. 

JUDGE : Okay, the Court would ordinarily grant that 

because I don't see any prejudice to the Plaintiff, but again, the 

Court can't find any evidence of gross negligence in this case and 

that was the basis upon which I grant the Motion for Summary Judgment. 

I just found it curious that in the Boyce case that that was one of 

the very facts that they found in that case that there hadn't been 

that amendment. So, and it was just a similarity between this case 

and that case. 

MILLER: I appreciate that. I'm just trying to tie up a 

loose end. 

JUDGE : Alright, that's fine. Any other matters, 

gentlemen? 

CRONIN: So, I will prepare the order, get your signature 

and mail it --- I just mail it to the clerk? 

JUDGE : Yes and if you want to send an extra --- 

CRONIN: Copies --- 

JUDGE : Yeah, we can and self-addressed stamped envelopes 

I think is the procedure. My cl-erk here could probably tell you more 



bout that procedure. Mr. Miller, I'm going to --- actual-ly, I'm not. 

'm going to hold onto this just in case we have any other post order 

iotions in this. Thank you gentlemen. 

---------- ADJOURNED---------- 

END OF TRANSCRIPT) 
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