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1. 1ZEPLY ARGUb'IENT 

f l ic  Tahitian's argunient on appeal is very simple. The jury 

specifically found an award of zero daniages against the Tahitian 011 all 

claims under Verdict Form A. Because Ms. MeRae did not challenge the 

j~iry's veudic? prior to discharge or file any post-trial motions, the only 

authority for the trial court to set aside the verdict fell under CR 59. While 

CR 59 permits the trial court to act on its own initiative, the relief is 

li~~lited to ordering a hcaring on a proposed order for a new trial under CR 

59(d). 

I-lere, however, the trial court decided szia sponle to not oilly set 

aside Ihe verdict willlout a hearing on a proposed order for a new trial, but 

then fouiid that the 'Pahitian was liable for more than $35,000 in damages 

plus attorneys' fees on a wrongful terniination claim; a claim that was not 

even mentiorled in the verdict forms. This was done without a prior 

liiotion by Ms. McRae, without prior notice to the Tahitian, and ended 

wit13 the trial court statiing that il would nor even entertain a motion for 

reconsideration. 

Despite the above, Ms. McRae's brief simply refuses to address the 

authority of the trial court to act as it did in light of CR 59, or her failure to 

object to the j ~ ~ r y ' s  verdict prior to discharge. Instead. she is asking this 



Court to sin1p1y ignore these ilfir~nities and allow for a windfall because 

the trial court's error was favorable. 

In siipport of this result, Ms. McRae nlakes the following 

arguments: 1) that the ?'ithitian waived its right to the present appeal by 

~ i o t  cliallengi~lg thc jury's verdict; 2) the trial court properly har~nonized 

the verdict forms, and; 3 ) ;  that that tile 'Sahilian is not entitled to a new 

trial or JNOV. After arguing that Ms. McIiae has failed to address the 

procedural issues raised by the present appeal, each of these argun~e~lts is 

addressed under separate headings below. 

A. Ms. McRae's responsive brief does not address the 

~woccdural question of the present appeal 

'She Tahitian's first assignment of error argues that the trial court 

did not have the autliori~y to act suri ;i?o17fc by anlending the jury's award 

of zero damages. Ms. McRae's responsive brier does not address the 

merits oS whether the trial court had the authority to act as it did. Rather, 

Ms. McRae's sinlply states: "Appellailts cite no authority for this, other 

than CR 50 arid CR 59, in the section of their briefing relating to their first 

assignmcnt of error." liespondent 's Brk f  at 1 I .  

While this may be true, the Tallitian argues that the boundaries of 

CIi 50 and CR 59 arc controlling. When acting oil its own initiative, the 

trial court was sirnpiy precluded from ordering any relief other than a new 



trial under CR 59. Ms. McRae has not offered any arguments or 

a~~tho~.ities to the contrary. Given Ms. McRae's failure to address the 

merits oftliis argument, the present appeal should be granted. 

B. 'Ihe Tahitian did not waive its right to appeal by failing to 

challenge the jury verdict prior to discharge 

Ms. McIiae argues that the Tahitian waived its right to appeal by 

t~'i~iliiig to object to the jury's verdict prior to discharge. However, Verdict 

Forin A related specifically to the Tahitian and awarded zero damages. 

Because tile Tahitian believes that Verdict Form A is dispositive, there 

was no cause to object to tliejiiry's verdict. 

What the Tahitian does cliallenge is the trial court's decision to set 

aside the verdict by shifting liability between defendants alter the jury was 

discliarged. This silifiiiig of liability occurred during tlie hearing on 

defci~dant Fen Li's post-trial niotioil uiicier CR 59. Here, the jury 

originally awarded darnages against Feii Li which totaled $35,980.53. The 

trial court granted Fen Li's nlotion to the extent that the damages were 

reduced by $35;902.32. 

However, the trial court tllen ruled sua slmnie that the amount of 

the reduction ($35:902.12) sliould be applied against tlie Tahitian based on 

a claim for wrongf~tl Lerininatio~i against public policy. The Tahitian 

in~incdiately objected on both procedural and substantive grounds. 



Based upon the above, the T:ihitian had 110 cause to challenge the 

jury's verdict prior to discharge. The jury plai~rly stated that its intent was 

to award rero dan~ages against the Tahitian. And, the Tahitian's basis ibr 

the present appeal arose qjiev ihe,fiicl, when the trial court subseque~ltly 

decided sun q o i z l e  to shift damages between defendants. Because the 

Tahitian iinmediately objected to tile trial court's ruling, Ms. McRae's 

argun1cnt that the Tahitian did not preserve its right to appeal should be 

rejected. 

C. The trial court did not have the authority to amend the 

jury's verdict on the basis of a clerical or scrivener's 

error 

Ms. McRae's second argument is that the trial court had the 

autllority to a~iieiid the jury's verdict based upon a clerical or scrivener's 

error. Notably, she does iiot argue that the trial court had the authority to 

ainc~id the jury's verdict suu spunte without a prior ~llotion and notice. 

Even then, Ms. McRac does not explai~l what clerical or scrivener's error 

wouldjustify switching liability between defendants. In fact, Ms. McIlae 

relies upoil authorities that actually re.ject the authority of the trial court to 

ailleiid Verdict Forrn A on its own initiative. 

According to Ms. McRae: "The appellate court strongly presumes 

the jury's verdict is correct." Ke.syoi~dent S Brief ul9 ,  quoting Bunch v. 



King County Dept of Youth Services, 155 Wn.2d 165, 116 P.3d 381 

(2005). This presumption would of course apply to Verdict Form A, 

wl?icii Sound zcro liability against tile Tahitian. Ms. McRae then places 

her principal reliance on (,'if.) Bond & SJ~crre v. Klement, 165 Wn. 408, 5 

P.2d 523 (1931), which is even inore favorable to t l~e  'Tahitian: 

A verdict in a civil case which is defective or erroneous in a mere 
sliatter of forni, no/ cifficting ihe nzerits or rights rflheparties, 
may be anlendcd by the court to co~lforin in the issues and give 
effect to what the jury unn?istnkc~bly,found. The court, however, 
has no power to s7ipply subslnnlinl onzissions, and the amendment 
in all cases must be such as to make the verdict conform to the real 
intent of the jury. If a general verdict is returned and the amount 
\vliicl~ should have beell found is a matter of nzere conzpu/ation and 
over which /here i . ~  r7o coizrrover.sy, the court may amend. But the 
~ ' i ~ ~ i i i  ccti7i7ii1, ~,ii~/dei.  /he giiise qj'unzending u verdict, invade the 
provii?ce ~ j ' t h c , j u y  or s~ihsti/u/e his verdict for theirs. 

Id. at 41 0-1 1 (1 93 I )  (emphasis added) 

1-Iere, the j~iry awarded zero damages against the 'Tahitiai~ ~ulder 

Verdict Form A, bolstered by the fact that the jury fore~ilan specifically 

crossed out and initialed an unintended entry oldamages. Tl~erefore, the 

jury "~~nmistaltabiy found" in iavor of zero damages against the Tahitian. 

I Siiiliiarly, switcl~ing liability between Fen Li and the Tahitian 

substantially "affect[cd] the merits ol'rights of the parties." Id. And, this 

was not a matter oS"mere coinputation over which there is no 

coiltrovcrsy." because there is a clear dispute based on the jury's finding 

ol' Lcro damages against the Tahitian ~uilder Verdict Form A. Id. 



This Court should equally reject Ms. McKae's related argument 

that thc switching of liability between defendants should be upheld 

because a special verdict should control over a general verdict. 

Iniercstingly, Ms. McRae's brief does not quote the special verdict burn. 

I<atl?er: she provides a citation to the special verdict 1br:im in support of the 

statcmeni illat "on the special vcrdict form, the jury found that the Tahitian 

and Li willfully paid McKae a lower wage than they were obligated to 

pay, and that Li was an oilicer, vice lxincipal, or agent of the Tahitian." 

Respondent's Brief 611 4. While true, this statemerit is linlited to the wage 

claim, and is a ihr cry front the jury finding that the Tahitian was liable for 

wrongful termination. The jury simply never found against the Tahitian 

on a wrongful termination claim. 

D. Ms. McRae incorrectly argues that the Tahitian waived 

its right to thc present appeal by failing to object to the 

trial court's ruling on JNOV or CIi 59 

Ms. Mcliae's final argurue~lt is that the Tahitian has waived its 

right to challenge the trial court's denial of its nlotions under CK 50 or CR 

59. I::irst, the denial of the Tahitian's motion under CR 50 occurred prior 

to the trial court's suu .sy(jnte shifting of liability between defendants. 

Sccoiicl, even after the trial court's adverse ruling, the court stated that it 

would not even entertain a ]notion for reconsideration under CR 59, and 



that the illatler should be decidcd by this Court. Regardiess, the Tahitian 

filed a timely ~ioticc of appeal of the trial court's final decision. 

E. Ms. McRae is not entitled to atlorncy's fees on appeal 

or  otherwise 

Ms. McRac's request for attorney's fces both at the trial level and 

011 appeal should he dcnied. Ms. Mcllae's request for fees is based on the 

tort claiili of wrorigii~i termination in violation of public policy. However, 

attorney's fees are not allowed a clainl for wrongful discharge, which is a 

conliuon tort law, absent employn~e~lt contract. Kohert.~ 1). Dudley, 140 

W17. Zd 58, 7, 993 1'. 2d 901. 

Attorney for Tahitian, LLC 
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