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A. INTRODUCTION 

Followi~lg a lengthy trial in which the Court was preseilted 

extensive evidence regarding the values of various parcels of real 

property, and afier considering each party's proposed recoi~une~~dations 

for partitio~li~lg those parcels, the Coui-t adopted the Respondents' 

proposal, and rejected the Appellant's. This decisioil was soui~dly within 

the Court's discretion. Appellant's inaiil coinplaiilt is siinply that the 

Court did not partitioi~ the property accordi~lg to Appellailt's liking. 

Appellant also claiixs that he paid more into the pal-tnership than 

the other partiless, ai~d that he was not given credit for those payinents. 

But the Court specifically collsidei-ed this argument, and foui~d the 

Appellant's arguinents to be unpersuasive. Therefore, the Court divided 

the property in equal shares. 

Finally, the Appellai~t argues that the Coui-t was without authority 

to divide persollal property. But at trial, the Appellai~t specifically aslced 

the Court to divide the personal property, so this arguinent is barred by 

the docti-ii~e of judicial estoppel. 

The Court's decision should be affirmed in all respects. 

B. ISSUES 

1. Whether the partition of real property was within the trial court's 

broad discretion? 
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2. Whether judicial estoppel bars Appellant fiom claillliilg that the 

Court was witllout authority to divide persollal property? 

C. STATEAMENT OF THE CASE 

1. Tlnee brothers, Steve Heitsturnan, Waylle He i t s tu~~la~~ ,  and David 

Heit stutnan, jointly purchased real property located in Asotiil County, 

Washington, in 1 979 (the "Floch" Place), 1 980 (the "Wendrickson" 

Place), and 198 1 (the "Barkley" Place). CP 141. 

2. The ilames of Steve, Wayile, and David Heitstuma~~, appear on the 

deeds to the afore~ile~ltiolled propel-ties, the name 66Heitsturnai~ Brothers9' 

does not appear on any of the deeds. CP 141 , EA~ibits P-2 1, P-22 and P- 

23. 

3. Steve Heitstutllan stated in his Affidavit signed May 4, 2006, that 

he owned the property with his brothers as teila~lts in conunon. CP 224. 

His Answer to the Coin1,laint for Partitioil adlnitted those paragraphs 

which alleged that the properties were owned as tellants in coilmon. CP 

24; CP 113. 

4. The Floch property co~lsists of both farlnland and rangelalld, as 

does the Barkley property. Exhibit P-25, pages 68-69. The Hei~drickson 

property is accessible oi~ly through the Floch property (RP 96), and 

coiisists solely of rangelaild. Exhibit P-25, pages 68-69. 

5. Wayne and Becky Heitsturnan presently live on the Floch property, 

and have lived there since 1985. RP 368. 

BRIEF OF RESPONDENTS 



6. David and Tracie Heitstuinan live just a couple of iniles away from 

the Floch property, and David Heitstulna11 is pri~~larily respoilsible for 

the farming operatioil that occurs on the Floch property. CP 91, 370, 

7. Steve Heitstuinail lived on the Barkley property for 25 years. RP 

101. At the time of trial, he had his cattle on that property. RP 369 

8. The Flocll and Hendricksoil properties are co~ltiguous; the Barkley 

propei3y is about 20 miles away from those propei3ies. RP 3 65-366. 

9. Atter a disagreeinelit arose betweell Wayile and Steve Heitsturnan, 

Steve filed suit against Way~le in Ja~luary 2005, seeki~lg illonetary relief 

GP 1-3. 

10. Wayne on May 30, 2006, filed a Counterclaii~l for partition of the 

real property described above. He was joined in this cou~iterclaim by his 

wife Becky, and llis brother David Heitstuinan and his wife Tracie. 

1 1. Steve Heitstu~l~an eveiltually answered the Counterclaim. In that 

Answer, he adinit ted that the partnership ' s capit a1 accou~lt s could not be 

accurately reconstructed: 

"9. Plaii~t ifUCoui1ter-Defendant admits that an 
accurate determination of each partiler's partnership 
capital and incolne accounts is preferred for 
partiti011 but denies that an accurate detenninatioil 
can be had. 

10. Plaii~tiffICounter-Defendant adlnits that the 
partners of Heitstuinan Brothers do not have a 
current, accurate partnership accounting . . . ." 
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12. Steve Heitstulnail even filed a Motio~l for Sulninary Judglllellt 

(wlnich was denied) in which he stated: 

"Each party's capital contributions to the 
partnership calxlot be reco~lstructed usillg getlerally 
accepted accounting principles because the 
partnerships records are i~~sufficietlt to allow a 
forensic audit ." 

13. Steve Heitstu1nal11?ow claims as Assignment of Enor #I : 

"The trial court errolleously foul~d that "[a111 parties 
agree that capital accounts for either the cattle 
partnership or for the Heitstunan Brothers 
partnership callnot be accurately reconstructed." 

Brief of Appellant, page 1 

4 .  At trial Steve E-ieitstu~~~al~ asked t l~e  Court to review a few hand- 

selected records - about 41 check stubs and deposit slips covering a 26- 

year period - and find that he had a substalltial capital accou~lt balallce 

relative to 11is other partners. Exhibit P-20. 

3 5.  Steve admitted that Wayne also made substantial fil~amcial 

contributions. RP 1 68. 

16. Steve did not present expert testilllony to establish his capital 

account. CP 142. 

17. All of the Heitstuinan Brothers tax returns showed that the brothers 

had equal capital accounts. Exhibit D-503. 

18. The Court rejected Steve's argument that he had a larger capital 

accouilt than his brothers, and divided the property equally. CP 348. 
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19. At trial, Steve Heitstulnan called as a witness in his case-in-cl~ief 

Steve Ryi~earson, a certified appraiser who had done an appraisal of the 

subject properties. RP 1 16- 1 17. Steve Heitsturnan's counsel offered 

into evidence Mr. Ryilearson's appraisal colicel-~iilig the properties at 

issue. RP 1 17, Ehibit P-25. 

20. Mr. Ryilearso~~ had been hired by both sides to the litigation, 

specifically by Wayiie aiid Steve Heitstu~nan. RP 1 1 7. 

2 1 . The appraisal coilcluded that the Floch and Helidrickso11 properties 

were worth a colnbined total of $1,328,000, or approximately 67% of 

the value of the total propeities. Exhibit P-25, pages 68-69. 

22. Mr. Rytiearsoii esti~nated the value of the Barkley place to be 

$646,800, or approxi~nately 33% of the value of the total properties. 

Ibid. Steve Heitstuinan testified that he agreed with that estimate. RP 

311-312. 

23. The Floch, Hendrickson, axid Barkley properties, and the property 

acquired iti 2009, were acquired by separate deed, and have separate 

legal descriptions. Exhibit P-25. 

24. The Court rejected Steve Heitstuinan9s arguineiit that he should be 

awarded a larger share of the property tliai~ aiiyoile else, and instead 

ordered that the real and personal property should be divided in equal 

sl~ares. CP 148. 
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25. Specifically, the Court ordered that Steve Heitstuilla~l should be 

awarded the Barkleji property, which was the property that Steve had 

lived on for 25 years, presently had his cattle on, and was approximately 

113 of the total value of the properties. The court also ordered a slnall 

owelty to Steve so that the divisioll of properties would be exactly equal. 

CP 148. 

26. The Cou1-t awarded the Floch and Hel~drickso~l properties - 

approxi~nately 213 of the total value - to the other two pal-tllers Wayne 

and David Heitsturnan, and their wives, in undivided shares. CP 148. 

Those parties were not seeking for the Court to further partiti011 the 

propedy betweeai them. 

27. Although Steve Heitsturnall was awarded approximately 850 acres, 

a id  Wayne and David Heitstumnan were awarded a comnbined 4,776 

acres, Steve's acreage colltains a higher percentage of farm land (90%) 

relative to range land (1 0%) than the land awarded to Way~le and David. 

Exhibit P-25, pages 68-69. Far~n land is inore valuable than range land, 

so the laild awarded to Steve is more valuable on a per-acre basis than 

the land awarded to Wayne and David. Ibid. 

28. Steve Heitstu~nan did not ask for appointinent of a referee at trial, 

or in any post-trial motions. At trial, he proposed that the Court award 

hiin the Barkley Place and the Campbell Place. RP 344. No referee 

would have been necessary for such a division, because those properties 

have separate legal descriptions. 



29. The Court rejected Steve's proposal, and illstead adopted the 

Responde~lts' proposal, awardiilg each brother an equal 113 share of the 

property. CP 1 48. 

30. The parties agreed that Heitstulna11 Brothers owned far~ni~lg 

equip~ne~lt worth approximately $25,000. RP 87-88, 4 14. 

3 1. Both sides subinitted writtell closing arguments. Steve 

Heitsturnan's closing argument specifically argued in favor of the Court 

dividillg Heitstullla~l Brothers9 persolla1 property, i.e., the farming 

equipment : 

"Pleadings are to be com~stmed liberally. If a 
co~nplaimlt states facts e~ltitliilg the plaii~tiff to some 
relief, it is imiaterial by what 11al1ie the actior.3 is 
called. Were, the pleadings state facts eiltitli~lg the 
parties to a division of  Heitstulna11 Brothers' 
property - real and personal. Moreover, evide~lce 
shows that several pieces of farming equipment 
and the Floch, Barkley, and Hendricksoil properties 
are Heitstuma~l Brothers' part~~ership property.. . . 
This court, then, has jurisdiction to divide 
Heitstulna11 Brothers9 real and personal property 
regardless of the cause of action asserted." 

Clo siiig Argument for Plaint ifflCoun1t er-Defei~da~~t St eve Heit stumaii, 

(Clerk's Papers ). (Citations omitted, emphasis added.) 

32. Illdeed, Steve proposed a specific division of the personal property: 

"Steve also requests that he be awarded Heitstulna11 
Brothers' D-6 Caterpillar and grain drills and disc. 
Steve9 s requests result in an unequal partitioil of 
land: Steve would receive 1,705 acres and some 
equipinent and Wayne and David would each 
receive 1,95 5.5 acres and the reinaini~~g equipment, 
including the coinbiile." Ibid, pages 1 0- 1 1 . 



33. Based on the parties' argcmiiits, 'I-- LIIG C---" LU UI L ~ I V  :--:A I U ~ U  A &I-- ~ l l t  f m ~ l g  

equipment . It was divided in equal shares. CP 1 48. 

34. However, on appeal Steve Heitstulna11 argues directly colltrary to 

his arguineilt at trial. The Brief of Appellant argues, "The trial court 

lacked authority to partitio~s Heitsturnall Brothers' farsning equipsnent 

ulider Chapter 7.52 RCW." Brief of Appellailt, page 11. 

D. ARGUMENT 

1. The Court's divisioll of real property was well within its discretion. 

Appella~lt makes three argu~ne~sts regardillg the Court's divisio~s of 

real propel-ty: 

o It was en-or for the Court to conclude that Steve was not elltitled to 

a larger share than his brothers; 

It was error for the Court to give Steve the Barkley Place asid not 

also give him the Campbell Place, and; 

It was error for the Court to not appoint referees. 

These arguments will be addressed in turn. 

a. The Court properly concluded that the land should be divided 

equally. 

Partiti011 is an equitable action in which the court has great 

flexibility in fasliioniiig appropriate relief for the parties. Curni~iill~s v. 

Anderson, 22 Wn. App. 634, 590 P.2d 1297 (19791, rev'd on other 

grounds, 94 W11.2d 135, 614 P.2d 1283 (1980). The standard ofreview 
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for a trial court's order partitiolli~ig property is abuse of discretioil. 

Frie~id v. Friend, 92 Wn. App. 799, 805, 964 P.2d 1219 (Div. 11 1998). 

Here, the trial court's collclusio~l that the real property should be divided 

equally was well witliil~ its discretion. 

All parties agreed tliat capital accoullts could 11ot be accurately 

reconstntded. For exa~nple, Steve Heitsturnan in his A ~ ~ s w e r  to 

Respo~~de~its' Complaint for Partition stated : 

"9. Plaiiitiff/Cournter-Defelidanit adranit s that a11 
accurate deterillinatioil of each partller's partnership 
capital and incol~le accou~its is prefen-ed for 
partitiotl but denies that an accurate det elminat ion 
can be llad. 

1 0. Plai~it i ff /Cou~~ter-Defe~~da~~t adnnit s tlaat the 
part~~ers of Heitstu~nan Brothers do not have a 
current, accurate pa~nership accou~it ing . . . . " 

On appeal, however, Steve Heitstulna11 argues as Assigi~~ne~lt of Error #I, 

that: 

"The trial court en-oneously foulid that ''[all1 parties 
agree that capital accoullts for either the cattle 
partliership or for the Heitstulna11 Brothers 
partnership cannot be accurately reconstructed." 

Brief of Appellallt, page 1. 

Given his clear adlnission that capital accounts caimot be reconstl-ucted, 

this assig~unent of error is without support. 

But although capital accou~~ts could not be reco~~structed, Steve 

Heitstulna11 tried to colivince the Court tliat 1le was entitled to a larger 

share of the property than his brothers. At trial, he presented limited 



evideilce - Exhibit P-20 coiltailling 41 ha~ld-picked check stubs and 

deposit slips over a 26-year period - which he claiilled showed that l ~ e  

had a substantial capital accou~lt. He i ~ o w  argues that Waylle and Steve 

did not produce similar evidellce at trial, so he should be awarded a 

substa~itial judgment. Brief of Appellant, pages 1 9-20. 

But Wayne and David recog~lized the futility of at te~qting to 

partially reconstruct capital accouilts. It is ~neaniilgless to partially 

recollstruct capital accounts, because if one shows only pay~ilelits, but 

does ilot accurately show reilnburseinellts for those payments, then the 

capital account would appear artificially inflated. 

That is exactly what Steve Heitsturnall did. He only showed his 

pay~nents for expenses, but did ilot accurately show his reimbursements. 

Responde~lts pointed this out at trial through the adlnissioli of Exhibit D- 

5 1 7, certain bank statelnellts that showed large checks that were 

u~laccou~~ted for, alld which Steve Heitstu~l~ail possibly wrote to himself 

For example, the fifth page of Exhibit D-517 shows a check for 

$90,80 1.26. Concerlli~lg that check, the followiilg exchange took place: 

Q. Do you see a check -- check mmber 5028 for 
$90,801? 

A. Yes. 

Q. m a t ' s  the date of that? 

A. Ah, October 27th 

Q. And that's about four days, maybe five days 
before you wrote a check for the Barkley payment; 
correct? 
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Q. Is it possible that that check is to you to cover 
these payiileilts? 

A. It's possible it is. 

RP 264. 

Exhibit D-5 17 is only a s~nall exa~nple - one mollth out of 11early 30 

years of history - of the htility of Steve's approach. A partial capital 

accou~iti~ig showillg only expenses without accurately accouiitilig for 

reirnbursell~e~lts results in an inaccurate, i~~flated capital accouiit. 

Steve ~nakes a blata~itly false staterne~lt in the Brief of Appellant. 

He states, "[Steve] also paid the e~ltiue Floch ~nortgage debt paymel~t 

ti-om I998 to 2002. No evidence shows he did not make these payments, 

and no evide~ice shows he was reilnbursed these extra payments." Brief 

of Appellai~t, page 18. To the co~ltrary, the evidellce showed that Waylle 

raised Steve's cows duriiig tliat time period, and Wayne lnade the Floch 

lnortgage pay~i~eiit (approximately $75,000 per year) through the sale of 

his and Steve's cows. CP 143, paragraph 23. In exchalige, Steve 

received the Heitstu~iiaii Brothers farlniilg incolne aitd made the annual 

payinei~ts on the Barkley property (approximately $55,000 per year). 

Ibid., paragraph 24. Neither of those filidi~~gs are challenged on appeal. 

In other words, Steve did not inake the Floch payment, it was the 

combined sale of his and Way~le's cows tliat made the Floch payil~elit, 

and Steve was reimbursed by receiviilg all of the farrning incoine. To 
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claiin that Steve inade the Floch paymeilt and was not reimbursed is 

blatantly false. 

To delllollstrate why Steve's coilte~ltio~i that he was not rei~llbursed 

for his paylneilts was false, Respo~lde~~ts i~ltroduced Exhibit D-521. 

Exteilsive testilnolly was taken regardi~lg that Exhibit. RP 207-2 1 7, 243 - 

245, 325-327. The Exhibit is a sullilnary of the i~ lco~ne received by 

Heitstu~nail Brothers (as reflected on their tax returns) lliillus the 

expenses that were paid by Steve Heitsturnail during the years that Steve 

Heitstulna11 alone was receiving the farlllll~g income. Exhibit D-52 1 

shows that betweell 1998 and 2002, inclusive, Steve Weitstull~an would 

have lletted - i.e., qJter tnaking the Barkley paylne~lt and any other 

farming-related expellse paylneilts approximately $442,000. Steve 

Heitstu~nan adizlitted that those figures were correct. RP 327, lines 16- 

18. So to say that Steve was not rei1lli)ursed for liis payillents is blatalltly 

false. 

Wayne and David argued from the outset that all parties' capital 

accounts were equal. Wayne and Steve produced evide~lce in support of 

that argu~ne~lt : they presented the tax retunls of Heit stulna11 Brothers 

from 1990 to 2004, Exhibit D-503. In each of those years, the tax retums 

showed that all partilers had equal capital accounts. The Court found that 

evidence to be inore persuasive than Steve Heitsturnan's evidence. Thus, 

there is substailtial support for the Court's finding that all pal-tners had 
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equal shares iii the partnership, and that findilig should liot be disturbed 

on appeal. 

b. The Court's specific division o f  real property was proper. a~id 

well within its discretion. 

Steve Heitstulna11 next argues that it was error for the Court to 

have awarded him only 840 acres, and to have awarded Waylie slid 

David 4,776 acres. Brief of Appellaiit, p. 21. He claims the trial court's 

divisioli was "drastically lopsided in favor of Waylle and David." Ibid. 

This arguine~lt ignores the fact that not all land is equal. Farm la~ld 

is Inore valuable than pasture laild. Exhibit P-25. The laiid awarded to 

Steve - the Barkley Place - coi~sists of a lmch higher percentage of far111 

land (nearly 90%) than the lalid awarded to Wayl~e and David 

(approximately 23%). Therefore, the lai~d awarded to Steve is much 

Inore valuable on a per-acre basis. 

The court divided the land in exactly equal shares accordi~ig to 

Steve Ryl2earson's appraisal of the value of the la~ld. The parties testified 

that they agreed with the appraised values. RP 3 1 1-3 12, 367. Therefore, 

the divisioii was well within the Court's coiisiderable discreti011 in a 

partiti011 action. 

Steve Heitstuman complains that he is a cattle rancher, not a 

farmer, so the Court should have awarded hiin more railgeland. But 

Waylle Heitstuman is also a cattle rancher, and giving Steve lnore 

ra~igeland would have talcen rangeland away from Waylie. These types 
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of decisions are squarely within the discretioil of the trial court, atid 

should not be disturbed on appeal. Steve's solution, if he fiiids the 

Barkley Place to be u~lusable for cattle ranching, is to sell tl~at laild aiid 

purchase land that better suits his needs. 

c. It was unliecessarv to appoint referees, as the parties agreed to 

Steve Heitstuman disiilge~mously argues that the Court was 

required to appoiilt referees, despite tlie fact that the parties agreed to use 

tlie appraiser's report, that Steve Heitstuman called tlie appraiser as a 

wit~iess aiid offered his report into evidence, and despite the fact that 

Steve Heitstuman agreed with the appraiser's conclusions. Further~i~ore, 

he ~nisrepresei~ts to the Court that referees are actually required to divide 

the land, not the trial GOUI?. 

Steve Heitstu~iiaai relies on WCW 7.52.080 for his coiitenitioai that 

the Court is required to appoint referees. In full, that statute reads: 

If it be alleged in the complaiilt and established by 
evidence, or if it appear by the evidence without 
such allegation in the coiilplaint, to the sat is fact ion 
of the court, that the property or any part of it, is so 
situated that partitioil cailiiot be made without great 
prejudice to the owners, the court inay order a sale 
thereof, and for that puvose inay appoint one or 
inore referees. Otherwise, upon the requisite proofs 
being made, it sl~all decree a partition according to 
the respective rights of the parties as ascertained by 
tlie court, and appoint three referees, therefor, aiid 
shall designate the portion to remain undivided for 
tlie owiiers whose ii~terests reinaiii uikiiown or are 
110 t ascert aiiied. 
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detemiii~e the rights of the owners," i~~iplyiiig such appoi~itment is 

discretionary. (Eiilphasis added.) 

The purpose of appoint~nem~t of referees is si~liply to prepare a 

repolt to aid the Court in deter~nini~~g the relative value, quality, and 

general makeup of the land. Such a repom? was presel~ted in. this case, 

tlivough the t estiiuol~y of Steve Ryneai-son, a ce13ified appraiser. 

Indeed, Mr. Ry~iearsol~ was called as a witness by Steve 

Heitstu~nan, and Steve Heitstumlian offered Mr. Ry12earson's report into 

evidence. RP 1 16- 1 17. Mr. Ryi~earso~l had beell hired by both sides iii 

the litigation, specifically by Waylle Heit stumal~ and Steve Heitsturnan. 

RP 117-1 18. Both Waylle and Steve Heitstulna11 testified that they 

agreed with the appraiser's values. RP 3 1 1-3 12, 367. 

There is no reason that Mr. Rymlearson should not be coilsidered a 

referee. RCW 7.52 does not defit2e ""rferee" but it would seem that a 

certified appraiser joilitly hired by the parties to prepare a comnpreheiisive 

report regardhg the values of the several propelties subject to partition 

would fit the bill. 

Steve Heitstu~nan never asked the Court to appoint a referee (if Mr. 

Rynearsoi~ is not co~isidered as such), not at trial nor in any post-trial 

motions. Instead, Steve Heitstuinan proposed a specific divisioll of the 

real property: that he be awarded the Barkley Place and Campbell Place, 

both of which had separate legal descriptions. RP 344. Steve's owl1 

proposal, therefore, would not have requived ally referee. 



Steve's new argument that referees were are required is barred by 

the doctriile of judicial estoppel. "Judicial estoppel is an equitable 

doctriile that precludes a party from assertiilg one positioi~ in a court 

proceedii~g and later seekiiig an advasltage by talciiig a clearly 

incoi~sistes~t position." A11fi1lso11 v. FedEx Ground Package S ys.. Inc., 

174 Wsi.2d 851, 861 (2012). Steve's posi t io~~ on appeal is clearly 

is~coilsistei~t with his positiosi at trial. 

To the extent that Steve had a right to have referees appointed, he 

waived that right by not raising the issue at ally stage of the litigatioil - 

the lawsuit had bee11 pendiiig for slearly 8 yeai-s bbefo-e going to trial - 

and illstead agreeii~g to rely upon the report of Steve Ryilearson. 

The Coui-t is not required to uililaterally and wastefully appoiiit a 

referee whes~ all of the informati011 necessary to make a decision has bees1 

preseiited. The typical scenario contesllplated by RCW 7.52 is the 

partiti011 of a single, uildivided parcel of real property. But here, there 

were inultiple parcels of real property that were capable of divisio~i 

without the necessity of a survey or the creation of iiew legal 

descriptions. And a cospreheiisive report had been prepared which 

detailed the relative size and value of the various parcels, a report with 

which both sides testified they were in agreement. So it was uslnecessary 

to appoint referees after the Court had determined the respective rights of 

the pal-ties. 
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Under RCW 7.52.090, "the referees shall divide the property, and 

allot the several portiolis thereof to the respective parties, quality and 

quailtit y relatively considered, accordill~ to the respective rights of the 

parties as deteriniiled by the court.. .." (Elllphasis added.) Here, the 

Court determined the respective rights of the parties to be that the 

property would be divided in equal shares, tliat Steve Heitsturnan would 

be awarded the Barkley Place, and that Wayne and David would be 

awarded the Floch and Heildricksoll Places. Those properties have 

separate legal descriptions. What is left for a referee to do? 

It is clear tliat Steve Heitstuinan's clailii tl~at the Court was 

required to appoi~it referees is siinply a belated attei21pt to be awarded a 

secoild bite at the apple. This arguineiit is barred by judicial estoppel, 

and sl~omld be rejecked. 

2. 

On appeal, Steve Heitstuil~ail argues, "The trial court lacked 

authority to partitioil Heitstulna11 Brothers' fariniilg equip~nent uilder 

Chapter 7.52 RCW. ... RCW 7.52 governs partitioil of oiily real 

property." Brief of Appellant, page 1 1. 

This arguinent is also ban-ed by judicial estoppel, as it is directly 

colltrary to the argument that he made at trial, wheil he unequivocally 

asked the Court to divide the farining equipment. At trial, Steve argued: 

"Pleadings are to be construed liberally. If a 
colnplaint states facts elltitling the plaintiff to some 
relief, it is irm~~aterial by what naine the action is 
called. Here, the pleadi~lgs state facts eiltitliilg the 
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parties to a divisioil of Heitsturnall Brothers' 
proijefiY - real ?a " - - a n - -  

1 ~ ~ 1  GU ger, ev ide~ l~e  
shows that several pieces of farming equipment 
and the Floch, Barkley, and Hendrickso~~ properlies 
are Keitstuillan Brothers9 partnership prope~ty.. .. 
This court, then, has jurisdictio~l to divide 
Heitstuinall Brothers' real and personal property 
regardless of the cause of actioil asserted." 

Closiilg h g u i n e ~ ~ t  for Plaiilti WCounter-Defei~datlt Steve Heitsturna~~~ 

(Clerk's Papers . (Citatio~~s omitted, ei~lpl~asis added.) 

He also argued: 

"Steve also requests that he be awarded Heitsturnall 
Brothers' D-6 Caterpillar and grain drills a id  disc. 
Steve's requests result in an unequal partitiall of 
lai~d: Steve would receive 1,705 acres and some 
equipinent and Wayne and David would each 
receive 1,955.5 acres and the rel~laii~iilg equipment, 
includi~~g the combine." Ibid, pages 10- 1 1. 

For Steve to i~ow argue that the Court was without authority to divide the 

far~ning equipment is clearly barred by judicial estoppel. 

Steve also coiqlains that the Couit9s actual divisiol~ of the fariuillg 

equip~nei~t was inequitable. Brief of Appellant, p. 14. But the Court's 

decisiol~ in this regard was well within its broad discreti011 in these 

matters. The Court divided the equipment equally in three shares. CP 

148. He ordered Wayne and David to pay Steve for his share, but gave 

Steve the option of retailling any of the equipineilt that was currei~tly in 

his possession and ordi~larily used by him. Ibid. Steve never exercised 

that option. 

Steve argues that since he was awarded farm land, he should have 

been awarded farln equipment. But the property awarded to Wayne and 
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David also colitai~ls hundreds of acres of farln land, and David has been 

prilnarily respollsible for the far~ni~lg operation. CP 9 1, 3 70, 4 1 1, 4 16. 

As Steve ~ m d e  clear to the trial court, he is a cattle ra~lcher, not a famer, 

and he plarllled to continue to be a cattle ra~~cher. CP 342. Therefore, the 

Court's division of the farming equip~~~ell t  was based on specific 

eviderice ill tlie record, and was well within its discretion. 

Finally, Steve argues that although the ageed value of the farllling 

equipii~ellt was $25,000, Steve is prejudiced because he cam~llot replace all 

of the equiplile~lt for $8,333. Brief of Appellant, p. 14. This argument 

makes no sense. Steve did not ow11 all of the equipment, he owned a 113 

share in the equipment. Of course he callnot replace all of the equipment 

for 113 of tlie value of the equipment, hut that does not make the Court's 

decisioll inequitable. 

Steve's argumeilts that the Court was without authority to divide 

the farming equipme~lt , and that the actual divisio 12 of farluiiig equip~nent 

was inequitable, should be rejected. 

E. CONCLUSION 

The trial Court's decisio~i should be af f~med.  

RESPECTFULLY SUBMITTED: This ' day of Novelnber 

Esser & Sarldberg, PLLC 
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