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. COUNTER-STATEMENT OF FACTS

Pursuant to a plea bargain, John Anthony Castro pleaded
guilty in 2008 to conspiracy to deliver a controlled substance with a
deadly weapon enhancement. (Ex. A, Statement of Defendant on
Plea of Guilty). The original charge was delivery of a controlled
substance. (Ex. B, Information). The information was amended to
charge conspiracy to deliver a controlled substance with a deadly
weapon enhancement. (Ex. C, Amended Information). The State
seems to suggest the court or a jury made a “finding” the defendant
was armed with a deadly weapon during the commission of the
offense, so the 2008 conviction did not really have a deadly
weapon enhancement at all. (Brief of Resp. at 25). Not only is that
contention unsupported by the record, but it is a distinction without
a difference.

The statement of defendant on plea of guilty recited the
prosecuting attorney would make the following recommendation to
the judge:

0 months followed by 6 month deadly weapon

enhancement with credit for time already served,

... (Ex. Aat3).

The plea bargain contemplated and reflected a deadly weapon

enhancement on an unranked offense, conspiracy to deliver a



controlled substance. Mr. Castro initialed that he understood the
offense to which he was pleading guilty included a deadly weapon
enhancement. (Id. at 6). Following the recommendation, the court
sentenced Mr. Castro to 6 months confinement on the deadly
weapon enhancement only. (Ex. D, Judgment and Sentence, at 8).
. ARGUMENT

Mr. Castro’s challenge to the second strike, accomplished by
improperly adding a deadly weapon enhancement to an unranked
offense, must prevail because State v. Soto, 177 Wn. App. 706,
714, 309 P.3d 596 (2013), is directly on point and supports his
position.

Soto involved a bench trial where the court found the
defendant guilty of first degree animal cruelty and first degree
unlawful possession of a firearm. The court also found that in
committing the animal cruelty offense, the defendant was armed
with a firearm. It imposed an 18-month firearm enhancement
running consecutive to concurrent sentences of 12 months for
animal cruelty and 48 months for unlawful firearm possession. 177
Wn. App. at 709. On appeal, he challenged, as pertinent here, the
trial court’s authority to impose a firearm enhancement on a

conviction for the unranked crime of animal cruelty. Id.



The opinion explained:

“Unranked offense” is the term commonly applied to
offenses that have not been assigned a seriousness
level and whose standard sentencing range cannot be
determined on the Table 1 sentencing grid or drug
offense sentencing grid. 177 Wn. App. at 711.

The firearm enhancement in RCW 9.94A.533(3) added time
to the standard sentence range for “any felony defined under any
law as a . . . felony.” After engaging in a statutory construction
analysis, the court determined:

Reading all subsections of RCW 9.94A.533 in the

context of the statute, we conclude that the statute

does not apply to unranked offenses. . .

Because we conclude that RCW 9.94A.533(3) does

not apply to unranked offenses, the trial court’s 18-

month increase of Mr. Soto’s sentence imposed for

the animal cruelty conviction was unauthorized and

void.

We reverse the firearm enhancement and remand to

the trial court to strike the enhancement from Mr.

Soto’s judgment and sentence. 177 Wn. App. at 714,

716.

Likewise here, it is undisputed conspiracy to deliver a
controlled substance is an unranked offense. State v. Mendoza, 63
Wn. App. 373, 378, 819 P.3d 387 (1991). Under Soto, the court

cannot impose a deadly weapon enhancement on this unranked

offense. 177 Wn. App. at 716. Mr. Castro pleaded guilty to a



nonexistent crime. Not only is the resulting sentence without
authority of law, but so is the underlying enhancement. In re Pers.
Restraint of Hinton, 152 Wn.2d 853, 860, 100 P.3d 801 (2004).
And it makes no difference that the defendant pleaded guilty. In re
Pers. Restraint of Thompson, 141 Wn.2d 712, 723, 10 P.3d 380
(2000). The enhancement must be stricken as it is unauthorized
and void. Soto, 177 Wn. App. at 716.

The State apparently argues RCW 9.94A.030(33)(t), defining
a “most serious offense” for persistent offender purposes, supports
use of the conspiracy with a deadly weapon enhancement as a
strike because it includes “[a]ny other felony with a deadly weapon
verdict under RCW 9.94A.825.” But there was neither a deadly
weapon verdict for the 2008 conspiracy conviction nor a finding of
fact by the trial court whether the accused was armed with a deadly
weapon at the time of commission of the crime as required by RCW
9.94A.825. This was a plea, pure and simple. Interestingly
enough, in his recitation of the State’s evidence that would have
been presented at trial, the deputy prosecutor made no mention of
Mr. Castro being armed with a deadly weapon. (Ex. E, 2/15/08

Plea and Sentence Hearing, at 9-10).



Mr. Castro pleaded guilty to a deadly weapon enhancement
that was void since it did not apply to conspiracy to deliver a
controlled substance, an unranked offense. As in Soto, the
enhancement must be stricken. This leaves a conviction only for
conspiracy, which is not a most serious offense. RCW 9.94A.030.
There is no second strike. Mr. Castro was unlawfully sentenced to
life without the possibility of parole as a persistent offender as he
only had one strike. State v. Bahl, 164 Wn.2d 739, 744, 193 P.3d
678 (2008); Soto, 177 Wn. App at 716. This case must be
remanded for resentencing.

With respect to the other responses by the State, Mr. Castro
rests on his brief.
[Il. CONCLUSION

Mr. Castro respectfully asks this court (1) to reverse his
convictions and remand for new trial or (2) to remand for
resentencing within the standard range as the 2008 conspiracy
conviction is not a second strike and his sentence of life without the

possibility of parole is unlawful and void.
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EXHIBIT A
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FILED
FEB 15 2008

THOMAS R, FALL
SPOKANE COUNTYQ(?L’EEK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON, )
)
Plaintiff, ) NO. 07-1-04594-8
)
Vs, )
y  STATEMENT OF DEFENDANT ON
JOHN CASTRO, ) PLEA OF GUILTY TO NON-SEX OFFENSE
Defendant. ) (STTDFG)
)
1. My true name is: JOHN CASTRO.

oW

@

(6

My age is: Q; .
The last level of education I completed was g_&”
| Have Been Informed and Fully Understand That:

I have the right to representation by a lawyer and that if I cannot afford to pay for a lawyer,

one will be provided at no expense to me.

I am charged with: Conspiracy to deliver marijuana with a deadly weapon.

The elements are: Contained in the Amended Information.

5. | Understand | Have the Following Important Rrghts and | Give Them All Up
by Pleading Guilty:

(@

" The right to a speedy and public trial by an impartial jury in the county where the crime is

alleged to have been committed;

(b) . The right to remain silent before and during trial, and the right to refuse to testify against
myself; '
(©) The right at trial to hear and question the witnesses who testify against me;
(d) The right at trial to testify and to have witnesses testify for me. These witnesses can be
made to appear at no expense to me;
STATEMENT OF PLEA OF GUILTY (NON-SEX OFFENSE) (STTDFG) PAGE 1019
CiR 4.2(g) (8/2008)

JOHN T. RODGERS

SPOKANE COUNTY PUBLIC DEFENDER
1033 W, GARDNER

SPOKANE, WA 99260

(509) 477-4246 FAX: (508) 477-2567
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©) 1 am presumed innocent unless the charge is proven beyond a reasonable doubt or I enter a
plea of guilty;
® The right to appeal a finding of guilt after a trial.
6. In Considering the Consequences of my Guilty Plea, | Understand That:
(a) Each crime with which I am charged carries a maximum sentence, a fine, and a
Standard Sentence Range as follows:
COUNT | OFFENDER | STANDARD RANGE ACTUAL | PLUS TOTAL ACTUAL CO\IMU!\!TY CUsTODY R}J\GB (Only MAXIMUM
NO. SCORE CONFINEMENT (not including | Eshencements® CONFINEMENT (standerd ble for crimes itted on or afler July | TERMAND
enhancements) range including enfinncementsy l 2000 For crimes cowmitted prior to July 1, FINE
2000, see parsgraph 6(f).)
1 N/A 0 — 12 Months 6 Months | 0— {8 Months Up to 12 Months 5Yrs
10K

*(F) Firearm, (D) other deadly weapon, (V) VUCSA in protected zone, (VH) Veh. Hom, see RCW 46.61.520, (JP) Juvenile present,
(SM) Sexual motivation, RCW 9.94A.533(8).

The standard sentence range is based on the crime charged and my criminal history.
Criminal history includes prior convictions and juvenile adjudications or convictions,

" whether in this state, in federal court, or elsewhere.

The prosecuting attorney's statement of my criminal history is attached to this agreement.
Unless § have attached a different statement, I agree that the prosecuting attorney's
statement is correct and complete. If1 have attached my own statement, I assert that itis
correct and complete. If ] am convicted of any additional crimes between now and the time
I am sentenced, I am obligated to tell the sentencing judge about those convictions.

If I am convicted of any new crimes before sentencing, or if any additional criminal history
is discovered, both the standard sentence range and the prosecuting attorney's
recommendation may increase. Even so, my plea of guilty to this charge is binding on me.
1 cannot change my mind if additional criminal history is discovered even though the
standard sentencing range and the prosecuting attorney's recommendation increase or a
mandatory sentence of life imprisonment without the possibility of parole is required by
law.

In addition to sentencing me to confinement, the judge will order me to pay $500.00 asa
victim's compensation fund assessment. If this erime resulted in injury to any person or
damage to or loss of property, the judge will order me to make restitution, unless
extraordinary circumstances exist which make restitution inappropriate. The amount of
restitution may be up to double my gain or double the victim’s loss. The judge may also
order that I pay a fine, court costs, attorney fees and the costs of incarceration.

Porerimes-committed-priorte-July1-2000-In-addition-to-sentencing-me-to-confinement;

memmmmmmé
ﬂ%hs—%%ﬂs—eﬁmeﬁa-dmg-éfense-assaﬁk

CrR 4.2(g) {8/2006)

* STATEMENT OF PLEA OF GUILTY (NON-SEX OFFENSE) (STTDFG) PAGE 20f 9

JOHN 7. RODGERS

SPOKANE COUNTY PUBLIC DEFENDER
1033 W. GARDNER

SPOKANE, WA 89260

(509) 4774246 FAX: (609) 477-2667
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order-fae-to-serveai-least-fve-years-ofcommunity-plocement—The retual period-of
eommunity-placement-contmunity-sustody-or-communitsupervision-may-be-as-longas
my-earned-early-release-peried—During-the-peried-ofcommunity-placerment-community
custodys-orcopymunitysuperisionLwill-be-underthe-supervision-of the-Departmentof
Correctionsrand-Lwill-heve-restrictions-and requirements-pleced-upon-me:

For crimes committed on or after July 1, 2000: In addition to sentencing me to
confinement, under certain circumstances the judge may order me to serve up to one year of
community custody if the total period of confinement ordered is not more than 12 months.
If the crime I have been convicted of falls into one of the offense types listed in the
following chart, the court will sentence me to community custody for the community
custody range established for that offense type unless the judge finds substantial and
compelling reasons not to do so. If the period of earned release awarded per RCW
9.94A.728 is longer, that will be the term of my community custody. If the crime I have
been convicted of falls into more than one category of offense types listed in the following
chart, then the community custody range will be based on the offense type that dictates the
longest term of community custody.

OFFENSE TYPE COMMUNITY CUSTODY RANGE
Serious Violent Offenses 24 to 48 months or up to the period of

earned release, whichever is longer.
Violent Offenses 18 to 36 months or up to the period of

earned release, whichever is longer.
Crimes Against Persons as defined by 9 to 18 months or up to the period of
RCW 9.94A.411(2) earned release, whichever is longer.
Offenses under Chapter 69.50 or 69.52 9 to 12 months or up to the period of
RCW (not sentenced under RCW earned release, whichever is longer,
9.944..660)

During the period of community custody I will be under the supervision of the Department
of Cortrections, and I will have restrictions and requirements placed upon me. My failure to
comply with these conditions will render me ineligible for general assistance, RCW
74.04.005(6)(h), and may result in the Department of Corrections transferring me to a more
restrictive confinement status or other sanctions.

The prosecuting attorney will make the following recommendation to the judge:

0 months followed by 6 month deadly weapon enhancement with credit for time -
already served, standard fines and cost, 12 months of community custody. MY\O* tile_
Sode Yo Disiss Connse #H o7 04443~ QL:M\D)Q.L Z90ray
The Judge does not have to follow anyone’s recommendation as to sentence. The judge ik
must impose a sentence within the standard range unless there is a finding of substantial O7- 320738
and compelling reasons not to do so. I understand the following regarding exceptional 7
sentences:
) The judge may impose an exceptional sentence below the standard range if the

judge finds mitigating circumstances supporting an exceptional sentence.

STATEMENT OF PLEA OF GUILTY (NON-SEX OFFENSE) (STTDFG) PAGE 30f 8

CrR 4.2(g) (8/2006)

JOHN T. RODGERS

SPOKANE GOUNTY PUBLIC DEFENDER
1033 W. GARDNER

SPOKANE, WA 99280

(509) 477-4246 FAX: (508) 477-2567
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(i) The judge may impose an exceptional sentence above the standard range if | am
being sentenced for more than one crime and | have an offender score of more
than nine.

(iiy  The judge may also impose an exceptional sentence above the standard range if’
the State and I stipulate that justice is best served by imposition of an exceptional
sentence and the judge agrees that an exceptional sentence is consistent with and
in furtherance of the interests of justice and the purposes of the Sentencing
Reform Act.

(iv)  The judge may also impose an exceptional sentence above the standard range if
the State has given notice that it will seek an exceptional sentence, the notice
states aggravating circumstances upon which the requested sentence will be
based, and facts supporting an exceptional sentence are proven beyond a
reasonable doubt to a unanimous jury, to a judge if I waive a jury, or by
stipulated facts,

I understand that if a standard range sentence is imposed, the sentence cannot be appealed

by anyone. If an exceptional sentence is imposed after a contested hearing, either the

State or I can appeal the sentence.

() If T am not a citizen of the United States, a plea of guilty to an offense punishable as a crime
under state law is grounds for deportation, exclusion from admission to the United States,
ot denial of naturalization pursuant to the laws of the United States.

)] I understand that I may not possess, own, or have under my control any firearm unless my
right to do so is restored by a court of record and that I must immediately surrender any
concealed pistol license. RCW 9.41.040,

(k) [ understand that I will be ineligible to vote until that right is restored in a manner
provided by law. IfI am registered to vote, my voter registration will be cancelled.
Wash. Const. art. VI, § 3, RCW 29A.04.079, 29A.08.520.

U] Public assistance will be suspended during any period of imprisonment.

(m)  [understand that [ will be required to have a biological sample collected for purposes of
DNA identification analysis. For offenses committed on or after July 1, 2002, I will be
required to pay a $100.00 DNA collection fee, unless the court finds that imposing the fee
will cause me undue hardship.

Notification Relating to Specific Crimes. If Any of the Following Paragraphs Do
Not Apply, They Should Be Stricken and Initialed by the Defendant and the Judge.

[n] This offense is a most serious offense ar strike as defined by RCW 9.94A.030, and if I
have at least two prior convictions for most serious offenses, whether in this state,in 1\35 (/ s
federal court, ox elsewhere, the crime for which I am charged carries a mandatory
senfence of life imprisonment without the possibility of parole

{o] Thejudpe-may-sentence-me-as-a-first-time-offenderinstend-of sivinga-sentencevithinthe

: standard-range-iflqualifi-under RCW-9.-04A-030.This sentence-could-include-as-muelas
90-days'-confinement-and-up-to-twe-ears-connnunity-supervision-if the-crme-was

committed-priorto-tuly-1;2000-0r-up-to-bvo-years-of communitycustody-if the-erime-was

STATEMENT OF PLEA OF GUILTY (NON-SEX OFFENSE) (STTDFG) i PAGE 4 of 9
CIR 4.2(g) (8/2006)

JOHN T. RODGERS
SPOKANE COUNTY PUBLIC OEFENDER
1033 W, GARDNER
. SPOKANE, WA 99260
: (509) 477-4245 FAX; (509) 477-2567
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[pl

{q]

fr]

s]

committed-on-or-afterJuly-1;-2000, plus-all-of the-conditions-deseribed-in-paragraph-{ey
Additionally-thejudge-could require-me-to-underge-treatment-to-devote-time-to-a-specific
eecupation;-and-to-pursue-a-preseribed-course-of study-or-eceupationa-training:

I this crime-invol id e i RO ; o
WMMW@W@WW&
“Offender-Registration’-Attachment

Hthis-is-e-erime-of domestic-violence; I-may-be-ordered-to-pay-a-domestic-violenee
assessment-ofup-to-$100.00~ 1 L-or the-vietim-of the-offense; have-a-minor-child; the-court

may-order-me-to-participate-in-a-domestie-violence perpetrator-program-approved-under

I this-erime-involves-prostitution;or-a-drug-offense asseeiated-with-hypodermic-needies-t
will be-required-to-undergo-testing for the-human-immunodeficieney-(HIV/AIDS-virus.

%Wwam%wéeﬂhe@m&eﬁémgag&kem%w&@%
%m%%s&%%&eé%&%eﬁ%%@fexﬂe&%mp@s&&@@%
&m%%&w@g&k%%&nm@@%%e&temﬁw&ébemme& :

@emmmanﬂememmmé&&&mm
Mﬁ&&e&eﬁ&%m&ﬂﬂ%&e&%@«ﬁ%ﬁhﬂe&%ﬂ%e@%&paﬁ%@
H-iny-eomplianeswith-reatment

inalvsis : ’e'} ,q&ir i . 5

STATEMENT OF PLEA OF GUILTY (NON-SEX OFFENSE) (STTOFG) ) PAGE 50f 9

CrR 4.2(g) (8/2006)

JOHN T, RODGERS

SPOKANE COUNTY PUBLIC DEFENDER
1033 W. GARDHER

SPOKANE, WA 99260

(509) 4774246 FAX: (508) 477-2567
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the-sentence-have-oceurred—If the-court-finds-that-Lhave-violated-the-conditions-ef the
sentence-or-that I havefailed-to-makesatisfactory-progress-in-treatiment; the-conrtmay
modifi-the terms-of my-community-custody-or-order re-to-serve-a-torm-of total
sonfinement-within-the standardrange:

{t] If I am subject to community custody and the judge finds that I have a chemical
dependency that has contributed to the offense, the judge may order me to participate S
in rehabilitative programs or otherwise to perform affirmative conduct reasonably 14 (,
related to the circumstances of the crime for which I am pleading guilty.

[u] £ this orime-involves-the-manufacture-delivery-or pessessionwith-the-intent-to-deliver
methamphetamine-including-its-salts-isomers;-and-salis-of-isomers-oramphetamine;
ineluding-its-salts-isomers;-and-salts-of isomers-a-mandatory-methamphetamine-clean-up
fine-o£$3,000-will-be-assessed~REW 6950402 b

{v] If this crime involves a violation of the state drug laws, my eligibility for state and
federal food stamps, welfare, and education benefits may be affected. 20 US.C.§ k ( C/
1091(x) and 21 U.8.C. § 862a.

[w] MWWM&WM%&EMP@MWM%
suspended-errevoked:

[x] }ﬁhﬁeﬂmwekeﬁheeﬁea&&eﬂvewaﬂmmadewhﬂe%ﬁéeﬂwﬂam
intoxieating liguor-or-any-drug-as-defined by REW-46-61-502committed-on-or-after
January-1-1999;an-additional-two-years-shal-be-added-te-the-presumptive seatence-for
yehieular homicidefor-each-prioroffonse-as-defined-in REW 46:61-5055(8)

Iy

[z]

[aa]

{bb] Y understand that the offense(s) I am pleading guilty to include a deadly weapon,
fivearm, or sexual motivation enhancement. Deadly weapon, firearm, or sexual 3
metivation enhancements are mandatory, they must be served in total confinement, AC ¢
and they must run consecutively to any other sentence and to any other deadly
weapen, firearm, or sexual motivation enhancements.

lcc] Lund it the offonses-Hur pleading golty-to-include-bod " s RE

STATEMENT OF PLEA OF GUILTY (NON-SEX OFFENSE) (§TTDFG) PAGE Gof 9
CrR 4.2(g) (8/2006)

JOHN T. RODGERS

SPOKANE COUNTY PUBLIC DEFENDER
1033 W. GARDNER

SPOKANE, WA 89260

(509) 4774246 FAX: (508) 477-2567
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10.

11

12.

The-sentences-imposed-for-these-erimes-shall- be-served-consecutively-to-each-other—4
consesutive-sentence-will-also-be-imposed-foreach-firearmunlavdully-possessed:

[dd]  Tunderstand-that-ifl-am-pleading-guilprto-the-erime-of unlawfol prastices-in-obtaining
assistance-ns-defined-in-REW-74:08:331;-ne-assistance-paymentshall-be-made-foratleast
shemonths-ifthis-is-my-Hest-conviction-and-for-at-least-12-months-if this-is-my-second or

[ee]  Thejudse-maysutherize-worlcethic-camp—To-qualify-for-worcethic-authorizationmy
term-oftotal confinoment-must-be-more-than-bvelve-months-and-lessthan-tHhirty-six

months;Lean-not-currently-be-either pending-prosecution-or-serving-a-sentense-for
violation-ofthe-uniform-controlled-substanes-set-and-Tecannot-have-a-eurrent-ar-prior
eomvietionfora-sex-ordelent-offense:

I plead guilty to:
Count 1: Conspiracy to deliver marijuana with a deadly weapon
in the amended information. I have received a copy of that amended information.

I make this plea freely and voluntarily.
No one has threatened harm of any kind to me or to any other person to cause me to make this plea

No person has made promises of any kind to cause me to enter this plea except as set forth in this
statement.

The judge has asked me to state what [ did in my own words that makes me guilty of this crime.
This is my statement: In re Barr plea.

My lawyer has explained to me, and we have fully discussed, all of the above paragraphs and the
“Offender Registration” Attachment, if applicable. I understand them all. I have been given a copy
of this “Statement of Defendant on Plea of Guilty.” Ihave no further questions to ask the judge.

Deféndant

1 have read and dxscussed this statement with the
defendant and believe-that the defendant is
ds the statement.

KJ{\/{ARK CIPOLLA 2626 TODD PORTER
Prosecuting Attorney WSBA No. g

Defendant's Lawyer WSBA No. 2\ 1 O

STATEMENT OF PLEA OF GUILTY (NON-SEX OFFENSE) (STTDFG) PAGE 7 of 9
CrIR 4.2(g) (8/2006)

JOHN T. RODGERS

SPOKANE COUNTY PUBLIC DEFENDER
1033 W. GARDNER

SPOKANE, WA 99260

(509) 477-4246 FAX: (509) 477-2567
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The foregoing statement was signed by the defendant in open court in the presence of the defendant's lawyer
and the undersigned judge. The defendant asserted that [check appropriate box]:

(a) The defendant had previously read the entire statement above and that the defendant understood it

in full; '

] (b) The defendant's lawyer had previously read to him or her the entire statement above and that the
defendant understood it in full; or

D (¢) An interpreter had previously read to the defendant the entire statement above and that the
defendant understood it in full. The Interpreter’s Declaration is attached.

I find the defendant's plea of guilty to be knowingly, intelligently and voluntarily made. Defendant

understands the charges and the consequences of the plea. There is a factual basis for the plea. The

defendant is guilty as charged.

Dated: A #S"O %

Judge

STATEMENT OF BLEA OF GUILTY (NON-SEX OFFENSE) (STIDFG) PAGE 8 0f9
CrR 4.2(g) (8/2006)

JOHN T, RODGERS

SPOKANE COUNTY PUBLIC DEFENDER
1033 W. GARDNER

SPOKANE, WA 93260

(509) 477-4246 FAX: (509) 477-2567
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FILED

DEC 0 6 2007

THOMAE R, FALLQUIST
SPOKANE COUNTY CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

STATE OF WASHINGTON ‘
INFORMATION

o 07104594-6

G MARK CIPOLLA

)
)
Piaintiff, )
)
)
JOHN ANTHONY CASTRO ) Deputy Prosecuting Attorney
)
)
)
)
)

V.
BM 07/06/84

KELSEY K. PEONE
i WF 04/18/89

PA# 07-9-30524-1
RPT# 002-07-0808508
RCW 69.50.401(1)(2)(A/B)D-F (#56014)

Defendant(s).
Comes now the Prosecuting Attorney in and for Spokane County, Washington,
and charges the defendant(s) with the following crime(s):
D.‘ELIVERY OF A CONTROLLED SUBSTANCE, committed as follows: That the defendants,

JOHN ANTHONY CASTRO and KELSEY K. PEONE, as actors and/or accomplices, in the State
of Washington, on or about November 01, 2007, did knowingly deliver a controlled substance, to-

wit: crack cocaine,

Deptity Prosé’cyﬂﬁgﬁ Attorney

WSBA #22202
DEFENDANT INFORMATION: JOHN ANTHONY CASTRO
Address: 1618 W MAXWELL AVE SPOKANE WA 99201-2721
Height: 600" Weight: 185 Hair: Blk
Eyes: Bro DOL # State:
SID#: 018275224 DOC #: 849936 FBINO. 441170DBs
INFORMATION Page 1

SPOKANE COUNTY PROSECUTING ATTORNEY
COUNTY CITY PUBLIC SAFETY BUILDING
SPOKANE, WA 99260  (509) 477-3662
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FILED
FEB 11 2008

HOMAS R, FALLQUIST
S;O}(()ANE COUNTY CLERK

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

AMENDED
INFORMATION

STATE OF WASHINGTON

Plaintiff, ,
No. 07-1-04594-6
G MARK CIPOLLA
Deputy Prosecuting Attorney

V.

JOHN ANTHONY CASTRO

BM 07/06/84 PA#  07-9-30524-1

RPT# 002-07-0808508

RCW  69.50.401(1)(2)(A/B)DCO-F (69.50.407)
(9.94A.602) (#56017)

{AMINF)

Defendant(s).

e O o o W L P N

Comes now the Prosecuting Attorney in and for Spokane County, Washington, and
charges the defendant(s) with the following crime(s):

CONSPIRACY TO DELIVER A CONTROLLED SUBSTANCE, committed as follows; That the
defendant, JOHN ANTHONY CASTRO, in the State of Washington, on or about November 01,
2007, did knowingly and unlawfully conspire with at least one person other than the intended
recipient to deliver a controlled substance, to-wit: marijuana, proscribed by RCW 69.50.407 and
69.50.401(1), and the defendant being at said time armed with a deadly weapon other than a
firearm under the provisions of RCW 9.94A.602 and 9.94A.533(4),

I

Deplty Prosecufing Attorney

WSBA # 22202
DEFENDANT INFORMATION: JOHN ANTHONY CASTRO
Address: 3825 E LONGFELLOW AVE SPOKANE WA 99217-6718
Height: 6'00" Weight: 155 Hair: Bik
Eyes: Bro DOL #: State:
SID# 018275224 DOC #: 849936 FBI NO. 441170DB5
AMENDED INFORMATION Page 1

AMINF

SPOKANE COUNTY PROSECUTING ATTORNEY
COUNTY CITY PUBLIC SAFETY BUILDING
SPOKANE, WA 99260  (509) 477-3662
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[ X] Jail One Year orLess [ | RCW 9.94A.712
Prison Confinement
| ]First Time Offender
[ ]Special Sexual Offendsr Sentencing Alternative
[ ] Special Drug Offender Sentencing Altemative
[ X ] Clerk’s Action Required, para 4.5 (SDOSA),
4,7 and 4.5 ($S08A) 4.1, 6.2,5.3,66 and 5.8

SID: 018275224

WORKING COPY-
COURT COSTS_<2 09—
VIC’HM ASSES ﬁm
RESTI FILED
ATIYFE
SHERIFF cbgggg FEB 15 2008
DNA FEE A —e it sTl-ﬂ:)MAS R, FALLQUIST
CRUBLRE POKANE COUNTY GLERK
OTHER COST
& 700

SUPERIOR GOURT OF WASHINGTON

COUNTY OF SPOKANE

STATE OF WASHINGTON )
) No. 07-1-04584-6

Plaintiff, ) ‘
) PA# 07-9-30524-1
V. ) RPT# 002-07-0808508

)  RCW 69.50.401(1)(2)(A/B)DCO-F (69.50.407)

JOHN ANTHONY CASTRO ) (9.94A.602) (#56017)

BM 07/06/84 )

~ )  FELONY JUDGMENT AND SENTENCE (FJS)
Defandant. )y [ ]Prison[ ]RCW 9.84A.712 Prison Confinement

)
)
)
)
)
)

I. HEARING
1.1 A seniencing hearing was held and the defendant, the defendant's lawyer and the
(deputy) prosecuting attorney were present.

H. FINDINGS
There being no reason why judgment should not be pronounced, the Court FINDS:

51  GURRENT OFFENSE(S): The defendant was found guitty on _2 -/ S-0¥

by [X]plea [ ]juryverdict [ ] bench trial of:
Count No.: | CONSPIRACY TO RELIVER A CONTROLLED SUBSTANCE -
MARLIUANA

RCW §9.50.404(1U2)(A/B)DCO-F {69.50.407) (9.94A.602) (#56017)
Date of Crime November 01, 2007

Incident No. 002-07-0808508

FELONY JUDGMENT AND SEMTERNCE (JI8) >
{RCW 9.94A.500, .508){WPF CR 84,0400 (7/2007)} b
$¢?5’ -G08 Dol -

142,
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as charged in the Amendsd information.

[ 1 Additional current offenses are attached in Appendix 2.1.

The jury retumed a special verdict or the court made a special finding with regard to the

following:

[ 1 Thedefendant is a sex offender subjsct to indeterminate sentencing under RCW

i 8.94A.712, _

{ ] The defendant engaged, agreed, offered, attempted, solicited another, or
conspired to engage a victim of child rape or child molestation in sexual conduct
in return fot a fee in the commission of the offanse in Count . RCW

) 9.94A.

[ 1 The offense was predatory as to Count(s) . RCW 9.94A.836.

[ 1 The victim was under 15 years of age at the time of the offense in Count(s)

‘ ) RCW 9.94A.837.

[ 1 The victim was developmentally disabled, mantally disordered, or a frail elder or
vuinerable adult at the time of the offense in Couni(s) RCW

9.94A.838,:9A.44.010.

[ 1 The defendant acted with sexual motivation in committing the offense in
Count(s) . RCW 8.94A.835

[ 1 This case involves kidnapping in the first degree, kidnapping in the second
degree, or unlawful imprisonment as defined in chapter 9A.40 RCW, where the
victim is a minor and the offender is not the minor's parant. RCW 9A.44.130.

[ ] Thedefendant used a flrearm in the commission of the offense in Count(s)

. RCW 8.84A.602, 5.94A.533.

[P The defendant used a deadly weapon other than a firearm in committing the
offanse in Count(s) X . RCW 8.94A,.602, 9.94A.533.

['] Count . Violation of the Uniform Controlled
Substances Act (VUCSA), RCW 69.50.401 and RCVV 69.50.435 took place in a
schoal, schpol bus, within 1000 feet of the parimeter of a school grounds or
within 1000 fest of a school bus route stop designated by the school district; or in
a public park, in a public transit vehicle, or public transit stop shelter; or in, or
within 1000:feet of the perimeter of a civic center designated as a drug-free zone
by a local government authority, or in a public housing project designated by a
local governing authority as a drug-free zone.

[ 1 The defendant committed a crime involving the manufacture of
methamphelamine including its salts, isomers, and salts of isomers, when a
juvenile was present in or upon the promises of manufacture in
Count(s) . RCW 9.94A 605, RCW 69.50.401, RCW 69.50.440,

[ 1  The defendant committed [ ] vehicular homicide [ ] vehicular assault _
proximately: caused by driving a vehicle while under the influsnce of intoxicating
liquor or drug or by the operating a vehicle in a reckless manner. The offense is,
therefore, desmed a violant offense. RCW 8.94A.030

[ 1 Thedefendant has a chemical dependency that has contributed to the
offense(s). RCW 2.94A.607.

[ 1 The crime charged in Count(s) involve(s) domaestic vielence,
RCW 10.99.020.
FELONY JUDGMENT AND SENTENCE (J8) PAGE 2

{RCW 9.94A.500, .505)(WPF CR 34.0400 (7/2007))
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[ ] Current offenses encompassing the same criminal conduct and counting as one
crime in determining the offender score are (RCW 9.94A.589): V

[ 1  Other current convictions listed under different cause numbers used in
caleulating the offender score are (list offense and cause number):

22 ' CRIMINAL HISTORY: (RCW 9.94A.525):
Crime Date of Crime Type Adulfor Placeof Sent.
Crime Juv Conviction Date
ATT TQ ELUDE 111403 FELONY A SPOKANE CO, WA 030404
. TRAFFIC
MAL MIS 1 111403 NV A SPOKANE CO, WA 030404
ROBBERY 2 071503 \ A SPOKANE CO, WA 022704
ASSAULT2DW 011403 \ A SPOKANE CO, WA 030104
ASSAULT 2 DW 011403 vV A SPOKANE CO, WA 030104
DC8 120402 DRUG A SPOKANE CO, WA 012004
DCS 112102 DRUG A SPOKANE CO, WA 012004
RIOT 101802 A SPOKANE CO, WA 121702
ATT TO ELUDE 040101 FELONY J SPOKANE CO, WA 050301
TRAFFIC
ASSAULT 3 040101 NV J SPOKANE CO, WA 050301
ASSAULT 3 040101 NV J SPOKANE CO, WA 050301
DRIVE BY 082999 J SPOKANE CO, WA 102099
SHOOTING
MAL MISCHIEF 2 050196 NV J SPOKANE CO, WA 110786

[ 1 Additional criminal history is attached in Appendix 2.2

[ 1 The defendant committed a current offense while on community
placemant/community custody (adds one point to score). RCW 9.94A.525.

[ 1 The following prior offenses require that the defendant be sentenced as a
Persistent Dffender (RCW 9.94A.570);

[ 1  The following prior convictions are one offense for purposes of determining the
offender score (RCW 8.94A,525);

[ ] The following prior convictions are not counted as poinis but as enhancemaents
pursuant to RCW 46.61.520:

2.3  SENTENCING DATA:

CT | Offender Seriousness gt::;: rd Plus enhance- | Total Maximum
NO | Score Leavel ok neding mernis* Standard | Term
enhancemants) Range .
{including
onhancemnmo!

L[ oniueD | o~ | M| Sep

FELONY JUDGMENT AND SENTENCE (J8) PAGE 3
! , (RCW 9.94A.500, .505)(WPF CR 84.0400 (7/2007))
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24

25

3.1

32

*(F} Firearm, (D) Other deadly weapons, (V) VUCSA in a protected zone, {VH) Vehicular Homicide,
Seo RCW 468.61.520, (JP) Juvenlfe present, {S#) Sexual motivation, RCW 9,94A.533(8}, (SCF) Sexual
condiuct with a chitd for a fea, RCW 8,54A.533(9),

[ ] Additional gurrent offense sentencing data in Appendix 2.3,

For violent offenses, most serious offenses, or armed offenders, recommended
sentencing agreements or plea agreements are [ ] attached [ ] as follows:

[ ] EXCEPTIONAL SENTENCE: The Court finds substantial and compelling

reasons that justify an exceptional sentence:

[ ]within[ ] bslow the standard range for Count(s)___.

[ ]above the standard range for Count(s) .
[ ] The:defendant and state stipulate that justice is best served by imposition
of the exceptional sentence above the standard range and the court finds the
exceptional sentence furthers and is consistent with the interests of justice
and the:purposes of the sentencing reform act.
[ ]Aggravating factors were [ ] stipulated by the defendant, [ ] found by the
court after the defendant waived jury trial, [ ] found by jury by special
interrogatory.

Findings of fact and conclusions of law are attached in Appendix 2.4. [ ] Jury's

special interrogatory is attached. The Prosecuting Attorney [ 1did [ ] did not

recommend a similar sentence.

ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS. The court has considered the
total amount owing; the defendant's past, present and future ability to pay legal financial
obligations, including the defendant's financial resources and the likelihood that the
defendant's status will change. The court finds that the defendant has the ability or
likely future ability to pay the legal financial obligations imposed herein. RCW
9.94A.753
[ 1 The following extraordinary circumstances exist that make restitution
inappropriafe (RCW 8.94A,753):

. JUDGRENT
The defendant is GUILTY of the Counts and Charges listed in paragraph 2.1 and
Appendix 2.1
[ 1 The defendantis found MOT GUILTY of Counts

[1 The Court DISMISSES Counts

IV. SENTENCE AND ORDER

ITIS ORDERED:

FELONY JUDGMENT AND SENTENCE (JS) PAGE 4
(RCW 8.94A.800, .506)WPF CR 84.0400 (7/2007)) '
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41 Defendant shall pay to the Clerk of this Court
JASS CODE

RTNIRIN $__ Restitution to:

$ Restitution to:

$ Restitution to:

TG B ASRIEee Wi POV TRIGTTIANY 16 Cletk & MEa]

POV $500.00 Victim Assessment RCW 7.68.035
% Domastic Violence Assassment RCW 10.88.080
CRE  £200.00 Court costs, Including: RCW 9.94A.760, 9.94A.505, 10.01.160, 10.46,190
Cririinal Filing fee $ FRC

Witness costs $ WER
Shetiff service fees $ SFRISFSISFWISRE
Jury demand fee $ JFR
Extradition costs $ EXT
Other $

PB- g Fees for court appointed attorney RCW 9.94A.760

W8 Coutt appointed defense expsrt and other dafense costs RCW 9.94A.760

FOMMTH o100~ Fine: RCW 9A.20.021; [ ]VUCSA chapter 68.50 RCW, [ hyucsa
Len i additional fine deferred due to indigency RCW 69.50.430

Mg Meth/Amphetamine Cleanup Fine, $3000. RCW 69.50.440,
: 89.50.401(a)(1)(ii)
COFLDY g Drug enforcement fund of ; RCW 9.94A.760
FCO/NTFISADISDI
v $ Crime lab fee [ ] suspended dus to indigency RCW 43.43.690
$ __Felony DNA collaction fee of $100 [_] nat imposed due to hardship RCW
43.43.7541

$ Emergency response costs (Vehicular Assault, Vehicular Homicide only,
$1,000 maximum) RCW 38.52.430

3 Other costs for:
§ “LO0O  TOTAL RCW 9.94A.760

[ ] The above total doas not include all restitution or other legal financial obligations,
" which may be set by later order of the court. An agreed restitution order may be
entered. RCW 8.94A.753. A restitution hearing:
[ 1 shall be set by the prosecutor
[ 1 Issagheduled for

[ 1 RESTITUTION. Schedule attached.

[] Restitution ordered above shall be paid jointly and severally with:
NAME of other defendant CAUSE NUMBER (Victim Name) (Amount$)

FELONY JUDGMENT AND BEMTENCE (JS) ' PAGES
{RCW 9,34A.800, .505)(WPF GR 84,0400 (7/2007})
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RN

4.1b

4.2

4.3

{ 1 The Department of Corrections or clerk of the court shall immediately issue a
Notice of Payroll Deduction. RCW 8.94A.7802, RCW 9.94A.760(8)

{)Q All payments shall be made in accordance with the policies of the clerk of the
court and dn a schadule established by the DOC or the clerk of the court,
commengcing xmm%?lgteiy, unless the court specifically se[s {orth the rate here;
Not less than $__ %> per month commencing Slo & RCW

9.94A,760,

The defendant SHALL report to the Spokane County Superior Court Clerk's Office
immediately after sentencing if out of custody or within 48 hours after release from
confinement if in custody. The defendant is required to keep an accurate address on
file with the Clerk's:Office and to provide financial information when requested by the
Clerk's Office.” Tha defendant is also requirad to make payments on the legal-financial
obligations set by the court. Failure to do any of the abov& will result in a warrant
for your arrest. RCW 9.94A.760(7)(b).

[ ] The Court finds that the defendant has the means to pay, in addition to the other
costs imposed herein, for the cost of incarceration and the defendant is ¢rdered
1o pay such costs at the rate of $50 per day, unlesa ancther rate is specified
here: . (JLR) RCW 9.94A.760

The financial obligations imposed in this judgment shall baar interest from the date of
the Judgment until payment in full, at the rate applicable to civil judgments. RCW
10.82.090. An award of costs on appeal against the defendant may be added to the
total legal financial obligations. RCW 10.73.160

[ ] Electronic Monitoring Reimbursement. The defendant is ordered to reimburse
{name of electronic monitoring agency) at

, for the cost of pretrial

electronic monitoring in the amount of $

DNA TESTING. The defendant shall have a biclogical sample collected for purposes of
DNA identification analysis and the defendant shall fully cooperate in the testing. The
appropriate agency shall be responsible for obtaining the sample prior to the
defendant's release from confinement. RCW 43.43.754 FAILURE TO REPORT FOR
TESTING MAY BE CONSIDERED CONTEMPT OF COURT.

[ ] HIVTESTING. The defendant shall submit to HIV testing. RCW 70.24.340
FAILURE TO REPORT FOR TESTING MAY BE CONSIDERED CONTEMPT OF
COURT. .

[ 1 The victim, based upon their request, shall be notified of the results of the HIV
test whether negative or positive. (Applies only te victims of sexual offenses
under RCW 9A.44.) RCW 70.24.105(7) .

No Contact: The Defendant shall not have contact with

FELONY JUDGMENT AND SENTENCE (J8) PAGE6
(RCW 9.94A.600, .B0B)WPF CR 84.0400 (7/2007))
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, (name, DOB) including, but not limited to, personal,
verbal, telephonic, written or contact through a third party for years (not to
exceed the maximum statutory sentence.)

[ 1 Domestic Violence No-Contact Order or Anti-Harassmant No-Contact Order or
Sexual Assauit Protection Order Is filed with this Judgment and Sentence.
44  OTHER '
FELONY JUDGMENT AND SEHTENCE (JS) PAGE7
(RCW 9.84A.500, .50B)(WPF CR 84.0400 (7/2007))
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45 JAIL ONE YEAR ORILESS. The defendant is sentenced as follows:
(a) CONFINEMENT. RCW 9.94A.589. Defendant is sentenced to the following term
of total confinement in the custody of the county jail.

(cﬁﬁ\s) (months) on CountNo, _ L. : &A D)W er Lf
{days) (months) on Count No. ;

(days) (months) on Count No.
o vnss

Actual number of dﬁs/months of total confinement ordered is:

All counts shall be served concurrently, except for the following which shall be
served consecutively:

The sentence herein shall run consecutively with the sentence in cause number(s)

but concurrently to any other felony
cause not referred to in this Judgment, RCW 9.94A 589

Confinement shall commence immediately unless otherwise set forth here:

[ ] PARTIAL CONFINEMENT. Defendant may serve the sentencs, if eligible

and approved, in partial confinement in the following programs, subject to the

following canditions:

[ ] work crew RCW 9.94A 725 [ ] home detention RCW 9.94A.731,.190
[ 1 workrelease RCW 8.94A.731

[ ] CONVERSION OF JAIL CONFINEMENT (Nonviolent and Nonsex
Offenses). RCW 2.94A.680(3). The courty jail is authorized to convert jail
confinement to an available county supervised community option and may require
the offender to perforin affirmative conduct pursuant to RCW 9.94A.

[ 1] ALTERNATIVE CONVERSION. RCW 8.94A.680. days of total
confinement ordared above are hereby converted to hours of community
restitution (service) (8 hours = 1 day, nonviolent offenders only, 30 days
maximumy) under the supérvision of the Department of Corrections (DOC) to be
completed on a schedule established by the defendant's community corrections
officer but not less than hours per month.

[ 1 Alternatives to total confinement were not used because of:

[ ] criminal history [ ] failure to appear (finding required for nonviolent
offenders only) RCW 9.94A.680

JUDGMENT AND SENTENCE (J8) {Jall One Year or Leas)
(RCW 2.94A.500, 505){WPF CR 84,0400 (7/2007)) Page 8
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4.8

{b) CONFINEMENT, RCW 9.84A712 (Sex Offense, only): The defendant is
sentenced to the following term of confinement in the custody of the DOC:
Count minimum term maximum term

Count minimum term maximum term

(c) The defendant shall receive credit for time served prior to sentencing if that
confinement was solely under this cause number. RCW 9.84A.505. The jail sha}ll
compute time served uniess the credit for time served prior o sentencjng is

specifically set forth by the court; \o7 S
& = 4 .
[ L/{COMMUNITY [ JSUPERVISION [ 46(3?05\!. RCW 9.94A505, .545. The
defendant shall serve e months (up to 12 months) in [ |

community supervision or [ 4 community custody.

The court may order community custody under the jurisdiction of DOC for up {0 12 months
if the defendant is convicted of a sex offense, a violent offense, a crims against a person
under RCW 8.94A 411, or felony violation of chapter 69.50 or 69.52 RCW or an attempt,
conspiracy or solicifation to commit such a crime.” For offenses committed on or after June
7, 2008, the court shall Impose a term of community custody under RCW 8.94A.715 if the
offender is guilty of failure to register (second or subsequent offense) under RCW
9A.44,130(11)(A).] ‘ ‘

[ ICOMMUNITY GUSTODY for count(s) . sentenced under RCW
9.94A.712, is ordered for any period of time the defendant is released from total
confinement before: the expiration of the maximum sentence.

The defendant shall report to DOC, located at West 1717 Broadway -Second Floor,
Spokane, Washington 99201, 568-3123 not later than 72 hours after release from
custody; and the défendant shall perform affirmative acts necessary as required by DOC
to confirm compliance with the orders of the court and shall abide by any additional
conditions of community custody imposed by DOC under RCW 9.94A.720. For sex
offenses, defendant shall submit to elactronic monitoring if imposed by DOC. The
defendant shall comply with the instructions, rules gnd regulations of DOC for the conduct
of the defendant during the period of community supervision or community custody and
any other conditions of community supervision or community custody stated in this
Judgment and Sentence. The defendant shall: ‘

[] remain in prescribed geographic [N notify the Community Corrections

boundaries spacified by the Officer of any change in.
community corractions officer. defendant's address or

‘ employment.
[ 1 notreside within 880 feet of the :
facilities and grounds of a public or
private school (a community
protection zone). RCW
9.94A,030(8).
[] 1. That the defendant be required to observe a curfew of __PM to __ AM,
unless gainfully employed during these hours. During the period of the curfew,
the defendant is required to be physically at his/her residence, as approved by

JUDGMENT AND SENTENCE (J8) (Jall One Year or Less)
(RCW 9.94A.500,.505)(WPF CR 84.8400 (7/2007)) Page_ 9
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the Department of Corrections (DOC). The DOC-approved residence must have
operational residential telephone service,

2. That the: Defendant not be allowsd to have any association or contact with

known felons or gang members or their associates. -&weetﬁe-—kst-\%&_.

M/ 3. That the Defendant shall have no new law violations. The term law
violations includes any cases heard by any city, state or federal courts.

{1 4, That the defendant shall not initiate any contact, directly or indirectly, with
any person fisted as a witness, victim, taw enforcement officer or court official,
excluding his/her defense attomey, as a result of this case.

[] 5. That the defendant shall not be in any of the specific locations or areas as
noted below:

[] 6. That the defendant shall not wear clothing, insignia, medallions, etc., which
are indicative of gang lifestyle. Furthermore, that the defendant shall not obtain
any new or additional tattoos indicative of gang lifestyle.

[] 7. That the defendant shall notify the CCO of any vehicles owned or regularly
-driven by him/her, ‘

8. That the defendant shall diligently seek and maintain We
emp!oymen‘c at a busmess appmved by the CCO or. nrofled in and

i 9. That the: defendant S.\s L—«M,c WLucc, eu‘u\ - A/w, ~uy
YA, He koo R ke VAT FRAD
&“*“L*f(‘fi_c/{ ﬁg '\M).z‘_:pumsk

,{ﬁOtherconditions:ﬁ\\hnsgcr gQ SJ‘QC(\J\S\OJ\ Jp G,CN,\
ST

"5 q‘\.'\—' r\’LQ}{

JUDGMENT AND SENTENCE (JS) (Jall One Yoar or Loss)
{RCW 8. 94A 500,.5305)(WPF CR 84.0400 (7/2007)) Page _ /()
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[ ] Forsentences imposad under RCW 2.94A.712, other canditions, including electronic
monitoring may be imposed during community custody by the Indeterminate Sentence Review
Board, or in an emergency by DOC. Emergency conditions impoged by DOC shall not remain
in effect longer than seven working days.

The community supervision or community custody imposed by this order shall be served
consecutively to any term of community supervision or community custody in any
santenca imposed for any other offense, unless otherwise stated. The maximum length of
community supervision or community custody pending at any given time shall not exceed
24 months, unless an exceptional sentence Is imposed. RCW 9.94A.589.

The conditions of community supervision shall begin immediately unless otherwise set
forth here;
47  QFF LIMITS ORDER (Known drug trafficker) RCW 10.66.020. The following areas are
off limits to the defendant while under the supervision of the County Jail or Department of
Corrections

JUDGMENT AND SENTENCE (J8) (Jall One Yoar or Less)
(RCW 8.84A.600,.505)(\WPF CR 84.0400 {7/2007)) Page [ [
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V. NOTICES AND SIGNATURES

51 COLLATERAL ATTACK ON JUDGHMENT. Any petition or motion for collateral attack
on this judgment and sentence, including but not limited to any personal restraint
petition, state habgas corpus pstition, motion to vacate judgment, motion to withdraw
guilty plea, motion for new trial or motion to arrest judgment, must be filed within one
year of the final judgment in this matter, except as provided for in RCW 10.73.100,
RCW 10.73.090

52  LENGTH OF SUPERVISION. For an offense committed prior to July 1, 2000, the.
defendant shall remain under the court's jurisdiction and the supervision of the
Department of Corrections for a period up to ten years from the date of sentence or
release from confinement, whichever is longer, to assure payment of all legal financjal
obligations unless the court extends the criminal judgment an additional 10 years. For
an offense committed on or after July 1, 2000, the court shall retain jurisdiction over the
offender, for the pyrposes of the offender’'s compliance with payment of the legal
financial obligations, until the ohligation is completely satisfied, regardless of the
statutory maximum for the crime, RCW 9.94A.760 and RCW 9.94A .505(5), The clerk
of the court is authorized to coliect unpsid legal financial obligations at any time the
offender remains under the jurisdiction of tha court for the purposes of his or her legal
financial obligations. RCW 9.94A.760(4) and RCW 8.84A.753(4).

53  NOTICE OF INCOME-WITHHOLDING ACTION. If the court has not ordered an
immediate notice af payroll deduction in Section 4.1, you are notified that the
Department of Corrections or the clerk of the court may issue a notice of payroll
deduction without notice to you if you are more than 30 days past due in monthly
payments in an amount equal to or greater than the amount payable for one month.
RCW 9.94A.7602. Othar income-withholding action under RCW 9.94A.760 may be
taken without further notice. RCW 9.84A.7606

54  RESTITUTION HEARING.
[ 1 Defendant waives any right to be present at any restitution hearing (sign initials);

55 COMMUNITY CUSTODY VIOLATION. (a) If you are subject to a first or second
violation hearing and DOC finds that you committed the violation, you may receive as a
sanction up to 80 days of confinement per violation. RCW 9,94A.634.

() If you have not completed your maximum term of total confinement and you are
subject to a third violation hearing and DOC finds that you committed the violation, DOC
may retumn you to a state correctional facility to serve up to the remaining portion of your
sentence. RCW 8.84A 737(2).

56  FIREARMS. You must immediately surrender any concealed pistol license and
you may not own, use or possess any firearm unless your right to do so is
restored by a court of record. (The court clerk shall forward a copy of the defendant's
license, identicard, or comparable identification, to the Department of Licensing along
with the date of conviction or commitment). RCW 9.41.040, 9.41.047.

JUDGMENT AND SENTENCE {Faslony) (J8)
(RCW 9.94A.110,.120)(WPF CR 84.0400 {7/2007)) Page [
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Title 28A RCW or chapter 72.40 RCW, you are required to notify the sheriff of the county
of your residence of your intent to attend the school. You must notify the sheriff within 10
s of enrolling or 10 days prior to arriving at the school to attend classes _swhichever is
ier. The sheriff shall promptly notify the principal of the s¢hool

sgistration: by a Person Who Does Not Have a Fixéd Regjdénce. Even if you
a fixed residence, you are required to register. Registrafion must ocour within
lease.in the county where you are being supen#iSed if you do not have a
residenca at the~ime of your release from custody. Within 48 hours, excluding weekends
and holidays, afterteging your fixed residence, you musi-$end signed written notice to the
sherlff of the county re you last registered. If ye( enter a different county and stay
there for more than 24 ho you will be required A6 register in the new county. You must
also report weekly in person e the sheriff of tfe county where you are registered. The
weekly report shall be on a day epecified bf the county sheriff's office, and shall oceur
during normal businéss hours. You Mmaybe required to provide a list the locations where
you have stayad during the last severdays. The lack of a fixed residence is a factor that
may be considered in determining”an offeridar’s risk level and shall make the offender
subject to disclosure-of informatibn to the publichat large pursuant to RCW 4.24.550.

7. Reporting Requireménts for Persons Whe Are Risk Level Il or lll: If you have
a fixed residence and you are designated as a riskNlgvel Il or Ill, you must report, in
person, every 90 daygo the sheriff of the county where you are registered. Reporting
shall be on a day gpecified by the county sheriff's office, and shall accur during normal
business hours. }#you comply with the 80-day reporting requirsgnent with no violations for
at least 5 yearsin the community, you may petition the superior Qeurt to be relieved of the
duty to repor¥every 90 days.

-8 Aggilication for a name change: If you aepply for a name’ghange, you must

submit 2’copy of the application to the county sheriff of the county of youryesidence and to
the sjate patrol not fewer than flve days before the entry of an order granting the name
chafige. If you receive an order changing your name, you must submit a copy“of the order

a the county sheriff of the county of your residence and to the state patrol withinNive days
of the entry of the order. RCW 8A.44.130(7).

N\

58 [ ] The court finds that Count_______is a felony in the commission of which a motor
vehicle was used. The court clerk is directed to immediately forward an Abstract of
Court Record to the Department of Licensing, which must revoke the defendant's
drivar's license. RCW 46.20.2885,

5.9  Ifyou are or become subject to court-ordered mental health or chemical dependency
treatment, you must notify DOC and you must release your treatment information to -
DOC for the duration of your incarceration and supervision. RCW 9.84A.562.

5.10 OTHER:

JUDGMENT AND SENTENCE:-(Felony) (J8)

{RCW 9.94A.110,.120){WPF CR 84.0400 (7/2007)) Page { ;
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DONE in Open Court in the presence of the defendant this /S 7LLaay of
Qr: (amw;/ ,2008. ' §
JUDGE Print nemer =
YU
/% y G MARK CIPOLLA TODD M. PORTER
Deputy Prosecuting Attorney  Attorney for Defendant
WSBA# 22202 /77846 WSBA#

VOTING RIGHTS STATEMENT: | acknowledge that my right to vote has been lost dus to
felony conviction. If | am registered to vote, my voter registration will be cancelled. My right to
vote may ba restored by: a) A certificate of discharge issued by the sentencing court, RCW
9.94A.637; b) A court order issued by the sentencing court restoring the right, RCW 9.92.068;
¢) A final order of discharge issued by the indeterminate sentence raview board, RCW
9.86.050; or d) A certificate of restoration issued by the govemor, RCW 9.96.020. Voting
before the right is restored is g class C felony, RCW 92A.84.660.

. p )

Defendant’s signature:

| am a certified interpreter‘of, or the court has found me otherwise quahfuéd to interpret, the
language, which the defendant understands. | translated this

Judgment and Sentence for the defendant into that language.

Interpreter signature/Print name:

L , Clerk of this Court, certify that the foregoing is a
full, true and correct copy: of the Judgment and Sentenca in the above-entitled action, now on
racord in this office.

WITNESS my hand and seal of the said Superior Court affixed this date:

Clerk of said County and State, by: »  Deputy Clerk
JUDGMENT AND SENTENCE (Felony) {8)
(RCW 9.84A.110,.120)(WPF CR 84,0400 (7/2007)) Page 1]
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WORKING COPY.
IDENTIFICATION OF DEFENDANT ‘ ‘

SID No. 018275224 | Date of Birth 07/06/1984
(If no SID take fingerprint card for State Patrol)
FBf No, 441170DB5 Local ID No. 0252131
PCN No. Cther
DOB 07/06/1984
Alias name.

Race: Ethnlcity: Sax

[ ]Asian/Pacific [ ]Black/African- [ ]Caucaslan [ }Hispanic [ 1Male

Islander American
[ ] Native American [ ]Cther: [ 1Non- [ ]Female
hispanic

FINGERPRINTS | attest that | saw the same defendant who appeared in Court on this
document affix his or her fingerprints and signature thereto.

Clerk of the Court: 04 LQ}J\%{L@Z@‘ . Deputy Clerk. Dated: Q\/ / 5 Ij O%

THOMAS R. FALLOWS® tounty Clork

DEFENDANT'S SIGNATURE; 4%/&% V/ W

4

Left 4 fingers taken Left Right Right 4 fingers taken

Thumb Thumb simuitaneously

JUDGMENT AND SENTENCE (Folony) {J8)
(RCW 9.84A.110,.120)(WPF CH 84.0400 (7/2007)) Page /5
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON.
IN AND FOR THE COUNTY OF SPOKANE FELED
STATE OF WASHINGTON, FEB 162012
e THOMAS R, FALLQUIST
Plaintiff, BPOKANE COUNTY GLERK

vs.
JOHN ANTHONY CASTRO,

)
)
)
)
}
)
)
)
Pefendant. )
)

VERBATIM REPORT OF

Plea and Sentence

The Honorable Salvatdre F. Cozza

NO. 07-1-04443-5
NO. 07-1-04594-§

PROCEEDINGS

C3R,

RPR

THE COURT:
DATE: 15 February 2008
REPORTER: Samantha A. Drummond,

West 1116 Broadway,
Spokane, WA

89260-0350

Department 6

{509)

477-4413

APPEARANCES

FOR THE PLAINTIFF:

Mr. Larry Haskell

Deputy Presecuting Attorney
County City PSB

Spokane, WA 99260

FOR THE DEFENDANT:

Mr. Todd Porter
Attorney at Law

E‘“f\:b{}- Owne

1116 West Broadway, GBR
Spokane, WA 99260
-R-J -~-G-1I~N-A -
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VERBATIM REPORT OF PROCEEDINGS

THE COURT: Counsel.

MR. HASKELL: Thank you, Your Honor.
May it please the Court, counsel. This is the
date and time set for plea and sentencing in two matters
involving the State of Washington and John A. Castro.
Mr. Castro 1is present represented by Todd Porter. Larry
Haskell for Mark Cippola and Matt Duggan for the State.
The cause numbers are 07-1-04594-6 and 07-1-04443-5.

Your Honor, I put forward a proposed amendment to
the information on the'594~6 matter. That will be a
plea to the amended information. 1In exchange for that
and the recommendation to the Court, the State will alﬁo
pass forward an order dismissing the 443-5 matter.

THE COQURT: Porter, have you

All right. Mr.
and your client received a copy of the amended
information?

MR. PORTER: We have, Your Honor, and we
have had an opportunity to review that. We will waive
the twenty-four~hour rule, and we are ready to plead
guilty to that charge.

THE COURT: Thank you.

Sir, 1is your true and correct name John Ahthony

Castro?

[{74]
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THE DEFENDANT: Yes, Your Honor.

THE COURT: You are twenty-three with a date

of birth of 7/6 of '847
THE DEFENDANT: Yes, Youxr Honor.
THE COURT: You have acguired a GED?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Have you been able to go over

the guilty plea statement and discuss it with Mr.

Porter?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you have any guestions about

your rights?
THE DEFENDANT: No, Your Honor.

THE COURT: Do vyou understand that the

charge you are proceeding on today is one count of

conspiracy to deliver a controlled substance, and that
means that, here in Spokane County, you did knowingly

and unlawfully conspire with at least one other person

other than the recipient to deliver a controlled
substance, in this case being marijuana, and at that
time you had a deadly weapoen or a firearm, a deadly
weapon as classified under Washington law? Do you
understand that?

'THE DEFENDANT ¢ Yes, Your Honor.

THE COURT: All right. Now, do you

lof
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understand that by pleading guilty today, you give up
some of your rights, which include: The right to a
speedy and public trial by a jury here in Spokane
County, the right to remain silent before and during
trial and you don’'t have to testify against ycurself,
you have the right at trial to hear and guestion
witnesses who testify against you and the right to call
your own witnesses at no cost. You are presumed
innocent. ¢f the charges until they are proven beyond a
reasonable doubt or you plead guilty, and if you plead
guilty, you give up all these rights, including the
right to appeal.' Dc you understand that?.

THE DEFENDANT: Yes, Your Honor,

THE CQURT: Do you underétand that also =--
Well, do you understand that in your case, the standard
range would call for a sentence of zero to twelve months
of confinement plus a six-month enhancement for a total
of up to eighteen months of confinement followed by up
to twelve months of community custody? Do you
understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you understand that there are
also some financial assessments; there is a $500
assessment to the state Crime Victim Compensation Fund

along with court costs of $200, there is also the

N
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possibility of attorney's fees, drug fines, lab fess,

and that sort of thing?

Do you understand that?
THE DEFENDANT: Yes, Your Honor.

THE COURT: When I spoke about community

custody, that is a period of time where, after you get

out of jail, you will have to report to a corrections

officer, abide by various conditions,.and if you don't

follow the conditions, it can result in additional time

in jail,

understand
prosecutor
basically,

because of

Do you understand that?

THE DEFENDANT: Yas, Your Honor.

THE COURT: All right. ©Now, do you
that in exchange for your plea, the

is going to recommend that you serve,
the six-month period that is called for

the deadly weapon with credit for time

served, have the standard court costs, and you serve
twelve months of community custody. They also agree
they won't file any other charges coming out of the
report number where they are agreeing to dismiss the
other charge. Do you understand that?
THE DEFENDANT: Yes, Your Honor.
THE COURT: Is that ybur understanding, Mr.
Porter?

MR. PORTER: Yes, Your Honor. I apologize:

I passed that forward before I was trying to locate the

0~R=-1I=G6+~-1I=N=2-1
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report number on the charge that the State has agreed

not to file. I have that report number.

THE COQURT: Okay.

MR. PORTER: It is 07320739.

THE COURT: Okay.

MR. PCORTER: Thank you.

THE COURT: I have written that in. Thank
you.

All right., Now, Mr. Castro, youw understand that

I don't have to follow anybody's recommendations; I can
impose any sentence authorized by law. Do you
understand that?

can't own,

until your

Your Honor.

THE DEFENDANT: Yes,

THE COURT: ©Now, do you understand that you
possess or control any firearms or ammunition

rights are restored?

THE DEFENDANT: Yes, Your Honor.
THE COURT: Do you understand that you can't
vote until your rights are restored?

strike?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Okay. Does this count as a

MR.

HASKELL:

Yes, Your Honor.

THE COURT:

Now,

this offense is classified

under Washington law as a most sericus offense or

t oof
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strike, Washington law says that if you ever get to the

point that you receive a third strike or a third most
serious offense, you would he subject to a mandatory
sentence of life in prison without parole. Do you
understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you understand that 1if the
Court finds you have a chemical dependency that
contributed to the offense, you can be ordered into
treatment?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you understand that since

=1

this inveolves a violation of the state drug laws, it can

affect your eligibility for federal and state food
stamps, welfare and education benefits?

THE DEFENDANT: Yes, Youg Honor.

THE COURT: Do you undexstand that on the
deadly weapon enhancement, that calls for a period of
time that can't be suspended? You do have to serve
that. Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: To the charge of conspiracy to
deliver a controlledksubstance, along with a deadly
weapon enhancement, what is your plea?

THE DEFENDANT: Guilty.

-R-I-G-1I~-0N~-A ~
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THE COURT:

own free will?

THE DEFENDANT:

THE COURT:
THE

THE COURT:

DEFENDANT: No,

Do you make that plea of your
Yes, Your Honor.
Has anybody threatened you?
Your Honor.

Has anybody promised you

anything extra to get you to do this?

THE

THE COURT:
Castro?

THE

THE COURT:
is called a Barr plea.
technically,
that can't be satisfied,.

because this is part of

DEFENDANT: No,

DEFENDANT:

Your Honor.

Is this your signature here, Mr,
Yes, Your Honor.

This

There is one final thing.

A Barr plea means that,

there is one or more elements of the charge

You are willing to waive that

a plea agreement, and you

believe it is in your best interests to do that. Is

that what ycu understand you are doing?

THE DEFENDANT: Yes, Your Honor.

THE COURT: You have talked to Mr. Porﬁer
ébout this?

THE DEFENDANT: Yes, Your Honor,.

THE COURT: Any questions about that?

THE DEFENDANT: No, Your Honor.

THE COURT: All right. If you will have a

106G
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codefendant's conviction, construing the statute by its
plain terms to mean that only operating without a permit
violated the statute. Thereafier, the defendant unsuc-
cessfully sought to have his conviction overturned in
state courts and then sought federal habeas relief. The
United States Supreme Court first noted that the Penn-
sylvania high court had ruled in answer to a certified
question that the interpretation of the statute in the code-
fendant's case determined what the statute had meant at
the time of the defendant's conviction. The Court there-
fore concluded that the question was whether under the
due process clause Pennsylvania could convict the de-
fendant for conduct that its criminal statute, as interpret-
ed, did not prohibit. Id. ar 228. The Court held that due
process was violated by the failure to prove all of the
elements of the crime, i.e., the failure [***8] to prove
that the defendant lacked a permit. Id. at 228-29; see also
Bunkley v. Florida, 538 U.S. 835, 123 5. Ct. 2020, 155 L.
Ed. 2d 1046 (2003).

The same analysis applies here. This court's con-
struction of former RCW 94.32.050 in Andress deter-
mined what the statute had meant since 1976. In re Pers.
Restraint of Johnson, 131 Wn.2d 558, 568, 933 P.2d
1019 (1997); [*860] In re Pers. Restraint of
Vanderviugt, 120 Wn.2d 427, 436, 842 [*8601 P.2d
950 (1992). * Therefore, at the time the petitioners com-
mitted the acts for which they were convicted, assault
could not stand as the predicate felony for second degree
felony murder. The petitioners have thus been convicted
of crimes under a statute that, as construed in Andress
did not criminalize their conduct as second degree felony
murder. Because they have been convicted of nonexist-
ent crimes, they have shown fundamental constitutional
error that actually and substantially prejudiced them.

2 When this court construes a statute, setting
out what the statute has meant since its enact-
ment, there is no question of retroactivity; the
statute must be applied as construed to conduct
occurring since its enactment. State v. Moen, 129
Wn.2d 535, 538, 919 P.2d 69 (1996), see also
Bousley v. United States, 523 U.S. 614, 620-21,
118 8. Ct. 1604, 140 L. Ed. 2d 828 (1998) (analy-
sis under Teague v. Lane, 489 U.S. 288, 109 S.
Ct. 1060, 103 L. Ed 2d 334 (1989), regarding
retroactivity of "new rules” in criminal cases on
habeas corpus review does not apply in the case
of a substantive decision construing a criminal
statute so that it does not reach certain conduct;
such a construction "necessarily carrfies] a sig-
nificant risk that a defendant stands convicted of
‘an act that the law does not make criminal™)
(quoting Davis v. United States, 417 U.S. 333,
346, 94 S. Ct. 2298, 41 L. Ed. 2d 109 (1974)).

[**%*9] The petitioners are entitled to relief. It has
long been recognized that a judgment and sentence based
on conviction of a nonexistent crime entitles one to relief
on collateral review. E.g., Ex parte Lombardi, 13 Wn.2d
1, 123 P.2d 764 (1942). Moreover, in In re Personal
Restraint of Carle, 93 Wn.2d 31, 604 P.2d 1293 (1980),
the court held that the petitioner was entitled to relief
from a sentence not authorized by law, observing that a
court "has the power and duty to correct [such an] erro-
neous sentence.”" Carle, 93 Wn.2d at 33 emphasis omit-
ted) (quoting McNutt v. Delmore, 47 Wn.2d 563, 565,
288 P.2d 848 (1955)). Obviously, the same is true where
not just the sentence is without authority of law, but the
conviction on which that sentence is based is completely
without authority of law. The fact that some of the peti-
tioners pleaded guilty does not make any difference.
Thompson, 141 Wn.2d at 723 (a plea agreement to plead
guilty to a nonexistent crime does not foreclose collateral
relief because a plea agreement cannot exceed the statu-
tory authority granted to the courts). As this court ex-
plained [***10} in [*861] [**805] In re Pers. Re-
straint of Goodwin, [*861] 146 Wn.2d 861, 867-72, 50
P.3d 618 (2002), an individual cannot, by way of a nego-
tiated plea agreement, agree to a sentence in excess of
that allowed by law and thus cannot waive such a chal-
lenge. The same necessarily follows as to a plea agree-
ment to plead guilty to a nonexistent crime.

Finally, the 2003 legislative amendment to the stat-
ute, Laws of 2003, ch. 3, § 2, cannot be applied retroac-
tively to petitioners' cases because such an application
would violate the ex post facto clauses of the state and
federal constitutions. U.S. CONST. ART. I, § 10;
CONST. ART. 1, § 23. A law that imposes punishment
for an act that was not punishable when committed or
increases the quantum of punishment violates the ex post
facto prohibition. Stogrer v. California, 539 U.S. 607,
612, 123 S. Ct. 2446, 156 L. Ed. 2d 544 (2003); Collins
v. Youngblood, 497 U.S. 37, 42, 110 S. Ct. 2715, 111 L.
Ed. 2d 30 (1990); In re Pers. Restraint of Forbis, 150
Wn.2d 91, 96, 74 P.3d 1189 (2003); State v. Ward, 123
Wn.2d 488, 496, 869 P.2d 1062 (1994). The amendment
added assault to the category [***11] of felonies that
can serve as predicate felonies for second degree felony
murder. The amendment was clearly substantive, and it
increased criminal liability for those committing an as-
sault that unintentionally led to death. See State v. Hen-
nings, 129 Wn.2d 512, 919 P.2d 580 (1996); Weaver v.
Graham, 450 U.S. 24, 28-31, 101 5. Ct. 960, 67 L. Ed. 2d
17 (1981).

The petitioners' convictions under former RCW
9A4.32.050 are invalid, and they are entitled to relief. Ac-
cordingly, their convictions must be vacated and their
cases remanded to the appropriate trial courts for further
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lawful proceedings consistent with Andress and our de-
cision here. See Andress, 147 Wn.2d at 617, 617 n.5.°

3 We deny motions to quash the consolidation
and stay petitions in Matamua, Hinton, and Mar-
tinez. We also deny requests by petitioners Mat-
amua and Martinez to dismiss their petitions in
the event that we do not direct remand for resen-
tencing on second degree assault.

[**#*12] [*862] The personal restraint petitions
are granted, and these cases are remanded for further
proceedings.

Alexander, C.J., and Johnson, Sanders, and Fair-
hurst, JI., concur.

CONCUR BY: Bobbe J. Bridges

CONCUR

Bridge, J. (concurrence) -- I write separately to ex-
press my continued disagreement with this court's deci-

sion in In re Personal Restraint of Andress, 147 Wn.2d
602, 56 P.3d 981 (2002), which held that under former
RCW 94.32.050 (1976), a conviction of second degree
felony murder could not be based on assault as the pred-
icate felony. However, the principle of stare decisis now
compels me to concur with the majority's application of
our decision in Andress. See In re Det. of Campbell, 139
Wn.2d 341, 348, 986 P.2d 771 (1999) (citing Key De-
sign, Inc. v. Moser, 138 Wn.2d 875, 882, 983 P.2d 653,
(1999)). Under Andress, the petitioners' judgments and
sentences are necessarily invalid on their face; thus,
RCW 10.73.090(1)'s procedural time bar does not apply.
Majority at 857-58. I must also agree with the majority's
conclusion that the petitioners' due process rights were
violated when they were convicted of second degree fel-
ony murder without [***13] proof of all the elements of
the crime. Majority at 859-60. Therefore, the petitioners
are entitled to relief.

Ireland, Chambers, and Owens, JJ., concur with
Bridge, J.
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In the Matter of the Personal Restraint of JESSE HINTON, ET AL., Petitioners.

No. 73504-2

SUPREME COURT OF WASHINGTON

152 Wn.2d 853; 100 P.3d 801; 2004 Wash. LEXIS 834

October 28, 2003, Oral Argument
November 18, 2004, Filed

SUBSEQUENT HISTORY: Post-conviction relief
granted at, Remanded by, Sub nomine at In re Pers. Re-
straint of Thayer, 124 Wn. App. 1044, 2004 Wash. App.
LEXIS 3658 (2004)
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preme Court: 1/21/2003.
State v. Wiggins, 88 Wn. App. 1051, 1997 Wash. App.
LEXIS 3296 (1997)

State v. McGee, 88 Wn. App. 1004, 1997 Wash. App.
LEXIS 3286 (1997)

State v. Schaffer, 101 Wn. App. 1013, 2000 Wash. App.
LEXIS 1281 (2000)

State v. Soler, 91 Wn. App. 1020, 1998 Wash. App. LEX-
15 2840 (1998)

[¥**1] Date first filed at Su-

SUMMARY:

Nature of Action: Several offenders convicted of
second degree felony murder based on assault as the
predicate felony sought relief from personal restraint on
the claim that they were convicted of an invalid offense.

Supreme Court: Holding that the judgments against
the petitioners were invalid because they were improp-
erly convicted of a nonexistent crime, the court grants
the petitions and vacates the petitioners' convictions of
second degree felony murder.

HEADNOTES

WASHINGTON OFFICIAL REPORTS HEADNOTES
{1} Prosecuting Attorneys -- Duties -- Ethical
Duties -- Representation of People -- Fairness to

Accused A public prosecutor is a quasi-judicial officer,
representing the people of the state, who is presumed to

act impartially in the interest only of justice. While
prosecutors have to deal with all that is criminal, coarse,
and brutal in human life, the safeguards that the wisdom
of the ages has thrown around persons accused of crime
cannot be disregarded. Prosecutors must know that a
fearless, impartial discharge of public duty, accompanied
by a spirit of fairness to the accused, is their highest
commendation.

|2] Personal Restraint -- Petition -- Timeliness
-- Statutory Limits -- Exceptions -- Facial In-
validity -- Offense Not Criminal When Committed
A judgment and sentence entered upon a conviction of a
nonexistent crime or of an offense that was not criminal
at the time it was committed are invalid on their face for
purposes of RCW 10.73.090(1), which specifies a one
year time limitation on filing a petition or motion for
collateral relief from a criminal judgment and sentence
unless the judgment and sentence are invalid on their
face or were not rendered by a court of competent juris-
diction.

[3] Homicide -- Felony Murder -- Second De-
gree Felony Murder -- Assault -- Predicate Of-
fense -- Validity Assault upon a person who dies as
a result of the assault cannot serve as the predicate felony
for a charge of second degree felony murder against the
perpetrator of the assault under former RCW
94.32.050(1)(b) (1976). Under the law at the time the
former statute was in effect, there was no crime of felony
murder predicated on assault of the victim of the murder.

[4] Personal Restraint -- Petition -- Timeliness
-- Statutory Limits -- Exceptions -- Facial In-
validity -- Proof -- Related Documents For
purposes of RCW 10.73.090(1), which specifies a one
year time limitation on filing a petition or motion for
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collateral relief from a criminal judgment and sentence
unless the judgment and sentence are invalid on their
face or were not rendered by a court of competent juris-
diction, the facial invalidity of a judgment and sentence
may be shown by related documents, such as charging
instruments, statements on plea of guilty, and jury in-
structions, as well as the judgments and sentences them-
selves.

|5] Personal Restraint -- Scope -- Constitutional
Error - Prejudice -- Burden of Proof A per-
sonal restraint petitioner raising a claim of constitutional
error has the burden of demonstrating by a preponder-
ance of the evidence that the error resulted in actual and
substantial prejudice. This showing is required to serve
the interests of finality, economy, and integrity of the
trial process, in recognition of the fact that the petitioner
already has had an opportunity for judicial review.

[6] Personal Restraint -- Grounds -- Conviction
of Nonexistent Crime -- Nature of Error --
Right to Relief The conviction of a defendant for an
act that was not criminal at the time the act was perpe-
trated (i.e., the conviction of a defendant of a nonexistent
crime) is fundamental constitutional error resulting in
actual and substantial prejudice to the defendant for
which the defendant is entitled to relief on collateral re-
view in the form of vacation of the conviction, even if
the defendant pleaded guilty to the charge.

[7] Statutes -- Construction -- Effect - Su-
preme Court Construction The construction of a stat-
ute by the Supreme Court operates as though it were in-
corporated into the statute since its enactment. When the
Supreme Court construes a statute, setting out what the
statute has meant since its enactment, there is no ques-
tion of retroactivity; the statute must be applied as con-
strued to conduct occurring since its enactment.

[8] Homicide -- Felony Murder -- Second De-
gree Felony Murder -- Assault -- Predicate Of-
fense -- Statutory Provisions -- Retroactivity

Laws of 2003, ch. 3, § 2, which amended RCW
94.32.050 to provide that second degree felony murder
may be predicated on assault, may not be applied retro-
actively without violating the constitutional prohibition
against ex post facto laws.

{9] Criminal Law -- Ex Post Facto Law -- What
Constitutes -- In General A law that imposes pun-
ishment for an act that was not punishable when com-
mitted or that increases the quantum of punishment for
an act after it was committed is an ex post facto law pro-
hibited by U.S. Const. art. I, § 10 and Const. art. I, § 23.
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OPINION BY: Barbara A. Madsen

OPINION

[**802] [*856] En Banc. Madsen, J. -- Each of
the petitioners' convictions in these consolidated cases
must be vacated in light of In re Personal Restraint of
Andress, 147 Wn.2d 602, 56 P.3d 981 (2002). While the
facts of each petitioner's conduct are immaterial to the
legal [***2] questions we address in this opinion, we
are aware that some of these cases involve horrifying
conduct, and all involve heartbreaking loss of life. The
cost in terms of human anguish is immeasurable. Judges
are not immune to these horrors. Yet, to assure lawful
and fair treatment of all persons convicted under a statute
that did not criminalize their acts as felony murder, all of
these petitioners are entitled to relief. Our obligation is to
see that the law is carried out uniformly and justly.

[1] We note that the prosecutors in these cases
have stressed the nature of the petitioners' conduct and
have vigorously argued that their convictions should
stand. A public prosecutor is "™a quasi-judicial officer,
representing the People of the state, and presumed to act
impartially in the interest only of justice."" State v. Reed,
102 Wn.2d 140, 147, 684 P.2d 699 (1984) (quoting State
v. Case, 49 Wn.2d 66, 70, 298 P.2d 500 (1956) (quoting
People v. Fielding, 158 N.Y. 542, 547, 53 N.E. 497, 14
N.Y. Cr. 34 (1899))). 1t is important to remember that
such officers
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have to deal with all that is . . . crimi-
nal, coarse and brutal in human life. But
[¥**3] the safeguards which the wisdom
of ages has thrown around persons ac-
cused of crime cannot be disregarded, and
such officers are reminded that a fearless,
impartial discharge of public duty, ac-
companied by a [**803] spirit of fair-
ness toward the accused, is the highest
commendation they can hope for.

State v. Montgomery, 56 Wash. 443, 447, 105 P. 1035
(1909).

[*857] Facts

In Andress, the court held that under former RCW
94.32.050 (1976) a conviction of second degree felony
murder could not be based upon assault as the predicate
felony. Each of the petitioners was convicted of second
degree felony murder with assault as the predicate felo-
ny, either following trial or a plea of guilty. Relying on
Andress, all of the petitioners filed personal restraint
petitions seeking relief from confinement on their second
degree felony murder convictions.

Analysis
RCW 10.73.090

[2] [3] [4] We first decide whether the personal
restraint petitions are barred by RCW 10.73.090(1),
which states that "no petition or motion for collateral
attack on a judgment and sentence in a criminal case may
be filed [¥**4] more than one year after the judgment
becomes final if the judgment and sentence is valid on its
face . . .." The petitioners claim that they were convicted
of a nonexistent crime and therefore their judgments and
sentences are invalid on their face. We agree.

One of the elements of second degree felony murder
is the predicate felony. See 11 WASHINGTON PAT-
TERN JURY INSTRUCTIONS: CRIMINAL 27.04, at 303
(2d ed. 1994); In re Pers. Restraint of Percer, 150 Wn.2d
41, 50, 75 P.3d 488 (2003); State v. Roberts, 142 Wn.2d
471, 507, 14 P.3d 713 (2000). No statute established a
crime of second degree felony murder based upon assault
at the time the petitioners committed the acts for which
they were convicted. A conviction under former RCW
94.32.050 resting on assault as the underlying felony is
not a conviction of a crime at all.

Where a defendant is convicted of a nonexistent
crime, the judgment and sentence is invalid on its face.
[*858] In re Pers. [*858] Restraint of Thompson,
141 Wn.2d 712, 719, 10 P.3d 380 (2000) (conviction of
first degree rape of a child, a nonexistent crime at the
time of defendant's conduct [***5] alleged to be un-

lawful; judgment and sentence invalid on its face); In re
Habeas Corpus of Frye, 47 Wn.2d 605, 288 P.2d 850
(1955) (conviction of being an habitual offender invalid
because being an habitual offender was not a crime;
judgment and sentence void); cf. Jenkins v. Bellingham
Mun, Court, 95 Wn.2d 574, 627 P.2d 1316 (1981) (ar-
rests under municipal ordinance for driving under the
influence of intoxicants invalid where ordinance did not
make driving under the influence a crime).

The invalidity of the petitioners' judgments and sen-
tences is clearly shown by related documents, i.e.,
charging instruments, statements of guilty pleas, jury
instructions, and the judgments and sentences them-
selves. Such documentation sufficiently establishes the
facial invalidity of the judgments and sentences. See /n
re Pers. Restraint of Hemenway, 147 Wn.2d 529, 532, 55
P.3d 615 (2002). Because the petitioners' judgments and
sentences are invalid on their face, their personal re-
straint petitions are not subject to the one year time limit
of RCW 10.73.090."

1 It is thus unnecessary to reach arguments that
several of the exceptions to the one year time bar
in RCW 10.73.090 apply, i.e., RCW 10.73.100(2),

(4), (5), and (6).
[***6] Actual and Substantial Prejudice

[5] A personal restraint petitioner asserting con-
stitutional error must establish that the asserted error has
resulted in actual and substantial prejudice. In re Pers.
Restraint of Isadore, 151 Wn.2d 294, 298, 88 P.3d 390
(2004); In re Pers. Restraint of Cook, 114 Wn.2d 802,
810, 812, 792 P.2d 506 (1990). This showing is required
to serve the interests of finality, economy, and integrity
of the trial process, as well as in recognition of the fact
that the petitioner has already had an opportunity for
judicial review. Isadore, 151 Wnl2d at 298 (citing
[¥859] Inre Pers. Restraint of Cashaw, 123 Wn.2d 138,
148-49, 866 P.2d 8 (1994)). Proof is by a preponderance
of the evidence. In re Pers. Restraint of St. Pierre, 118
Wn.2d 321, 328, 823 P.2d 492 (1992).

[6] 17] [8] [9] [**804] Petitioners have estab-
lished actual and substantial prejudice resulting from
constitutional error. As they point out, the United States
Supreme Court has held that it is a fundamental due pro-
cess violation to convict and incarcerate a person for a
crime without proof of all the elements of the crime.
Fiorev. White, 531 U.S. 225, 228-29, 121 8. Ct. 712, 148
L. Ed 2d 629 (2001). [***7] In Fiore, the defendant
had been convicted of operating a hazardous waste facil-
ity without a permit. The defendant in fact had a permit,
but the State successfully argued that he had violated the
relevant statute because he had acted outside the permit's
terms. The Pennsylvania Supreme Court reversed his
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seat, I am going to ask Mr. Haskell to give a short

summary of the case, and then I will ask you 1f that is

what happened.
Mr. Haskell?

MR. HASKELL: Thank you, Your Honor.

May it please the Court and counsel.

If this had gone to trial, State's evidence would
have shown that, on the 1lst of November of 2007, Spokane
Police Detective Barrington did a controlled buy with a
CI who was strip searched before and after the purchase
and found no unauthorized monies or items. That the CI
was given a phone number to call, which was the
co-defendant's phone number in this case. During that
conversation, the CI was directed to an intersection of
Pittsburg and Rockwell in Spokane County. Upon arrival
there, the CI made contact with the co-defendant as well
as Mr. Castro. During that time, the CI exchanged some
cash for some items that later proved to be crack
cocaine at the intersection of Napa and Hoffman in
S5pokane. The CI provided that suspected crack cocaine
to the detective. Visual surveillance was maintained
throughout. The co-defendant was subsequently arrested.
Mr. Castro fled the vehicle and was subseguently
arrested nearby with a large gquantity of currency in his

pocket with serial numbers that matched the pre-recorded

RN
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buy money. All these events having occurred in Spokane

County.
THE COURT: Thank you.

Mr. Castro, you have heard the statement of the
prosecutor. Is that basically what happened in this
case?

THE DEFENDANT; Yes, Your Honor.
THE COURT: Is it still your desire to plead
guilty?

THE DEFENDANT: Yes, Your Honor.

THE COURT: I will make a finding that the
statement of defendant on plea of guilty has been read
to the defendant in the presence of his attorney and
acknowle@ged here in open court. The Court finds the
defendant's plea of guilty is made knowingly and
voluntarily, the defendant understands the charges and
the consequences of the plea, there is a factual basis
for the plea, and the defendant is guilty of the charge
Qf conspiracy to deliver a controlled substance.

Thank you,

Mr. Haskell?

MR. HASKELL: Thank you, Your Honor.

May it please the Courrt, counsei.

The recommendation from the State, Your Honor, is

that you adopt the joint recommendation, sign off on the

¢ ~R~-I -G ~-1I~-N-238 ~1
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amended information, give Mr. Castro six months on the
deadly weapon enhancement only, no time on the
conspiracy, credit for time served, fines and costs of
5500 victim assessment, $200 in court costs, and a
$1,000 drug fine, that the Court place him on twelve
months of community custody, that he be reguired to
notify his CCO of changes in address or employment,'not
associate or have contact with any known felons, gang
members or their associates, no new law violations, and
that he seek and maintain part- or full-time employment
at a CCO approved business, and the rate of the payments
to be determined by the Court.

Thank you, Judge.

THE COURT: Thank you.

Mr. Porter,

MR. PORTER: Thank you, Your Honor.

If it will please the Court, counsel, and Mr.
Castro.,

Your Honer, I would ask that the Court follow the
agreement that we have arrived at here today and follow
the recommendation that we have outlined. I think it is
a fair recommendation, given the agreement of the
parties.

Your Honor, Mr. Castro is twenty-three years old.

He has be¢en a resident of Spokane since 1296. Since his
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incarceration, he has found out that he will be a father

when he is released ~-- or he will be released,

hopefully, and then find out that he has a child. He
also found out that his grandmother has just passed away

since he has been in custody. His mother passed away in

2000, and his- father is currently in a federal prison
and has been there since 1993 or 1994. He has three
sisters one of whom is also in a federal penitentiary in

Texas. He has no other family ties to Spokane. He does

have aunts and uncles who live in New York.
His intention is to move to Oregon when he is

ultimately released on this charge. We would ask the

Court to consider an interstate compact to allow him to
do that. He would like to move out of Spokane because
he obviocusly made some very bad choices since he has
been 1in Spokane. He recognizes that. He wants to make
a fresh start.

Your Honor, he is an intelligent young man. I
have had the opportunity to talk to him several times.
He actually put this plea agreement together and asked
that I present it to the State. I was, obviously, very
reluctant to offer the State a strikable offense when
Mr. Castro has one prior strike and is not currently
But his range of confinement on

charged with a strike.

the charge as it was filed was sixty to a hundred twenty

—-to—
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months with a twenty-four-month school zone enhancement .
The offer from the State was sixty months. Mr. Castro
had just got done serving about a six-year prison
sentence and was released in July of 2007 and this
charge happened in November of 2007. He has been in
custody since November of 2007. The State charged him
with escape from community custody. The caseé sat in
District Court waiting for it to be flipped over to
Superior Court. And then this charge was filed on
December 6. So, in essence, I Eelieve he has been held
on this ¢harge since November 1st. It was just a stall
in the filing process, I guess, that Kept him down in
District Court on the.escape from community custody
charge,

Your Honor, Mr. Castro has some talents and
skills. He is a talented rap artist. He has recorded
probably thrge or four CDs he indicates and had
completed a CD before he went into prison the last time
and had been working hard to put a CD together since his
release.

He presented me with information that he was not
fully aware, I guess, of what was happening when he was
in the car. Apparently, the gang unit -~ or the task --
drug task force had set their sites on the individual

who was driving the vehicle and Mr. Castro was with and

4
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had set up a controlled buy through a confidential
informant with that individual. Mr. Castro was a

passenger in the vehicle, But money and drugs did
exchange hands.

Mr. Castro is very regretful that he got himself
put in that situation, especially afterx servingksuch a
long period of incarceration. AHe took a strike and
several other felonies when he agreed to do that
six-year sentence. I think faced with the idea of doing
another five years was obviously more than he could
handle, so he has offered to, essentially, put himself
in a very risky situation.

He needs to make some serious lifestyle changes,
otherwise he is going to put himself in a situation
where he is going to regret what he did today. We have
talked about that at length., I have given him my legal

advice, but I think only Mr. Castro knows what his

future holds. Only he can control what his future
holds. He maintains very strongly that he is going to
pursue a different life. He wants to be a father to his

child. I believe thet he will do that. He is very
sincere about what he is going to do in his life from

here forward.
Your Honor, I would ask the Court to take into

consideration the period of time that he has served in

Hy
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incarceration and the fact of my appointment. He
doesn't really have any job skills, other than hils
musical talents. I would ask the Court to consider
waiving all but the $500 victim assessment fee and to
set up a time payment. I would ask the Court to give
him credit for time served from November lst. I believe
that he has been in custody. This charge happened on
November lst. He was arrested, and he has been sitting.
It just hadn't been filed and the warrant hadn't been
served until December 6.

But Mr. Castro is an intelligent young man. He
understands Qhat he is up against here. He understands
what he is offering to the State. The State is getting
a very big chip that they can play later on down the
road if Mr. Castro doesn't hold up his end of the
bargain and change his life. So I think for both
parties it is a fair resolution. He is saving himself
right now about two and a-half years of his life with
the greater risk at hand if the Court follows the
recommendation.

THE COURT: Is Kelsey Peone (phonetic}
someboédy he needs to have any contact with?
MR. PORTER: WNo, I don't believe so.
A co-defendant. You don't need to be in contact

with hexr, do you?

0-R-I-6G6G-1T-N-8 -1
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THE DEFENDANT: No, I don't have to.

THE COURT: Is Castro, is there anything
more you want to say?

THE DEFENDANT: No, Your Honor.

THE COURT: Where did you do most of your
time when you were in the institution last time?

THE DEFENDANT: Walla Walla.

THE COURT: Tough place. W®When is the baby
due?

THE DEFENDANT: April.

THE COURT: Well, you will probably be out
just about in time then,

Mr. Castro, like your attorney said, I mean, you
are just kind of hanging over the edge of a c¢liff here.
You get yourself in serious difficulty again, you know,
no one is going to have much option, you are going to
end up going to priSon for life. So, you are a smart
guy, you got to do whatever it takes to stay away from
that.

All right. I will go along with the
recommendation.' Six months, c¢redit for time served.
Costs, I will find him basically indigent for purposes
of a drug fine. I will impose, however, the $500
assessment to the state crime victim fund and the $200

of court costs. We will say $25 a month starting June

fid
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S5th and then the 5th of each month thereafter to the

clerk of the court. You got twelve months of community

custody when you get out. You got to follow all their

rules and regulations of your corrections officer. The
main conditions are going to be no non-prescribed

substances, no legend drugs, no paraphernalia, none of
that, You are subject to monitoring by UAs or whatever
othexr testing. I want you to get a subsﬁance abuse
evaluation and follow-up treatment. No contact with any

known drug offenders per list which your CCO will give

you., No weapons.
Any guestions?
THE DEFENDANT: ©No, Your Honor.
TRE COURT: All right, sir, if you will have

a seat, we will have the paperwork here in just a couple

of minutes.

MR. PORTER: Your Honor, did you comment on
the credit for time served issue?
Credit for time. When

THE COURT: Yeah.

was the actual charge filed on this case?
MR. PORTER: I don't know if they booked him
right away.
MR. HASKELL: The information was December

MR. PORTER: He was arrested on the charge
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on November lst, but there was an escape from community

custody warrant out for his arrest, and then he was

arrested when he got picked up on this charge and then

THE COQURT: Make it credit for time from

November lst.

MR. HASKELL: And I did pen in the transfer

authorized to Oregon,

THE COURT: Thank you. That was my

intention.
MR. PORTER: May I approach, Your Honor?

THE COURT: Yes.,

MR. PORTER: I do have the judgment and
sentence which I have reviewed with Mr. Castro. He has
signed the document. It does accurately reflect the
Court's oral rulinQ. He is informed of his right to

collateral attack. Your Honor, if I may, I could go
over the order on clerk's legal/financial information
with him in the -- and let the other parties move
forward.
THE COURT: He is going to need to sign this

in a minute.

The sentencing paperwork appears to be in proper
form. I am signing that at this time. The clerk will

obtain the fingerprints and the signatures.

0O~-R~-1-6G~-1I-N=-2a-1L
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MR, PORTER: Thank you, Your Honoxr.

(End of Verbatim Report of Proceedings.)

]
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