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1. INTRODUCTION 

This is a dental malpractice case. The Appcllallts and Defendants 

below; are Thomas Weiler, D.D.S. and his professional corporation; 

Associated Dentists (hereinafter collectively referred to as Dr. Weiler). 

The Respondent, and Plaintiff below, is Tabrina McBride (hereinafier 

referred to as Ms. McBride). Generally, this case arises from a single 

tooth root canal procedure Dr. Weiler performed on Ms. Mcl3ride 011 

March 15 and 29,2006. 

Toward thc end of the procedure on March 29, as Dr. Weiler was 

using a sinall metal rotary file to shape the canal, the fiie brolte off inside 

the canal. Ms. McRride was i~lformed of this and the decision was made 

to leave the brolten file in place. rather than attempt to remove it, with the 

inert metal file acting as the root canal filling material.' During 

subsecjuent visits, Dr. Weiler crowned the tooth and instructed Ms. 

McBride to contact him if she experienced ally problems. 

I I'lie trial court granted Ms. McBride's inolio11 for a new trial because of the jury's 
verdict on informed consent, riot standard of care. Thus, the standard of care evidence 
adduced at trial, and the jury's verdict in favor of Dr. Weiler on the standard of care, are 
no1 the focus of this appeal. Neveslheless, the court should be aware that both sides' 
expert witnesses agreed it is not necessarily a standard of care violation to break a fiie 
during a root canal, or leave the broken file in place as f i l l  material. All dentists who 
tcstilied, both experts arid treati~ig deiilists, acknowledged they had hl-oken a file inside 
the toot6 during a root canal procedure, and left the file in place. Ms. McBride's expert, 
Dr. Grossman, testified that, with respect to tile standard of care, he was not critical of 
Dr. Weiler for the file having broken inside the tooth. 



Over two years later, an abscess developed in the tooth. Iiather 

than contact or return to Dr. Weiler, Ms. McBride saw another general 

dentist. He, in tunl, referred her to an endodontist who, using special 

equipinei~t, removed the brolieil file and re-did the root canal. 

Ms. McBride brought suit against Dr. Weiler, alleging both failure 

to comply with the standard of care and lack of informed consent. 

The jury returned a unaniinous verdict for Dr. Weiler. finding tberc 

was no violation of the standard of care. and no failure to obtain Ms. 

McRride's informed consent. 

Ms. McBride moved for a new trial, arguing that the jury's verdict 

on inforn~cd consent was not supported by the evrdencc Her essent~al 

arguinent was that, once the file broke off ln the tootl~. Dr We~ler faded to 

give her adequate informed consent regarding risks presented by the 

brolicn file and her treatment options. 

rile trial court granted the motion, finding the jury was confused 

and that its verdict on informed consent was not supported by substantial 

evidence. 'This appeal followed. 

11. ASSIGNMENTS OF ERROR 

A. Assignments Of Error. 

1. The trial court erred by concluding illat the jury's verdict on 
iilforrncd consent was not supported by suflicient evidence. 



2. The trial court errcd by ordering a new trial based, in part, 
oil its find~ng of jury confusiotl. 

B. Issues Presented. 

1. Construing the Evidence it1 the llght most favorable to Dr. 
Wciler, was it error for the trial court to conclude the jury's 
verdict on informed consent was not supported by the 
evidcncc? 

2. Was it error for the trial court to inquire into the thought 
processes of the jury and conclude the jury was confused? 

111. STATEMENT OF THE CASE 

On March 15. 2006, Dr. Weiler diagnosed Ms. McBride as having 

pulpitis in tooth #7' (RP Vol. I, 27) and recotnmcnded a root canal. (See 

RP Vol. I, 17). Dr. Weiler did not inforin Ms. McBride about the risk o f a  

file breaking on' during the procedure because that is "extsemcly rare." 

(RP Voi. I, I 12-1 13). Likewise, he did not talk to her about the risk of the 

tooth reabscessing and reinfecting because that is very rare and root canals 

are usually successful. (RP Vol. I, 113). 

To initiate the root canal procedure on March 15, Dr. Weiler 

opened and broached the tooth. (RP Vol. 1, 17). "Broach is a term used 

to describe cleaning out the necrotic or bad tissue. (RP Vol. 1, 25). 

Because broaching does not remove 100% of the material, the process also 

involves p~itting a chemical, formocrcsol, into thc space, which 

T o o t h  #7 is the incisor located on the upper riglit 



lnumn~ifies any remaining tissue and sterilizes the canal. (RP Vol. I,  26; 

29). 

After Dr. Weiler placed ibrn~ocresol inside the canal, he sealed it 

with cavil, a temporary filling material. (RP Vol. 1, 28-29). 

011 March 29, 2006, McBride returned for the second part of the 

procedure; which involved instrumentation and shaping of the canal. (RP 

Vol. I, 29). Again, Dr. Weiler did not inform Ms. McBride about any 

risks associated with the root canal because he did not think there were 

any. (RP Vol. 1, 29-30). 

'fo instrulnent aiid shape the canal, Dr. Weiler first used a small 

file to establish the worlting length of the canal. (RP Vol. I, 30). An x-ray 

was taken showing Dr. Weiler's hand file at the end of the canal, 

confirming the workiiig length of the tooth. (RP Vol. I, 92, Image C of 

Exhibit 143). The hand piece (file aiid drill) he uses to do the root canals, 

has a feature that ~illeasures the depth of the canal. (RP Vol. 1, 82-83). 

'Typically root canals are filled to a half a millimeter from the end of the 

apex. (RP Voi. 1, 83-84). As the file is moved into the tooth, the haid 

piece generates ail electrical impulse, and when the file is a half a 

millimeter from thc end of the apcx, the handpiece emits an audible toile. 

(RP Vol. 1, 83-84). The rotary files have a movable rubber gauge used to 

measure the file's penetration into the canal. After establishing the 



worliing length of the canal as 25 millimcters, Dr Weiler sct the rubber 

gauge on his files to 25. (RP Vol. 1. 92). The rubber gauge is simply 

another failsafe to indicate when the file is at worliing length. (RP Vol. I, 

93). 

' k u s ,  Dr. Weiler coilfirmed he was at the end of the canal - the 

apex of the tooth - in three ways: (1) by feel, with a metal probe and x- 

ray (RP Vol. I, 93); (2) by use of 25 milliineter depth gauges 011 the rotary 

files; and (3) with the sensor on the hand piece. (RP Vol. 1, 94). 

After Dr. Weiler established the v~orlting length of the canal, he 

proceeded to clean the canal, shape it, and get it ready for final filling. 

(RP Vol. 1, 35). In the canal cleaiiing and shaping process, he progressed 

through size 15, 20, and 25 files. (RP Vol. 1, 38). Througi-iout this 

process, his assistant irrigated the tooth with water. (RP Vol. 1, 43). 

Eventually Dr. Weiler progressed to a size 30 file. When this file 

was ail the way to the end of his working length (25 mm), the file 

separated, or broke, at the shanic. (IV Vol. 1, 40). At this point, Dr. Weiler 

was no longer cleaning the canal, but was si~aping it for the Lnal filling 

material. (RP Vol. I, 1 10-1 1). 

After the file broke, Dr. Weiler took ail x-ray, and confirmed that 

the end of the broken file was to its worlting length, that is, at the apex or 

end oi'thc canal, occupying the space that would normally be filicd with a 



rubber material. (RP Voi. I, 51). Dr. Weiler's clinical judgment, his x- 

rays, and his rotary instrulnent all confiriiled that he was at the apex of the 

tooth when the file brolie. (RP Vol. I, 105). 

Dr. Weiler showed Ms. McBride the x-ray of the broken file and 

told her he was confident that because it had broken off at the worliiilg 

length of the tooth, was "friction gripped" into tile tooth, (RP Vol. I, 57- 

5R), and because he felt confident he had cleaned the tooth adequately and 

reinoved the bacteria, there were no rislis presented by the broken file. 

(RP Vol. I, 52; 60). 

Dr. Weiler also explained to Ms. McBride that when he went to 

school dentists actually used metal "silver points" to iill root cai~al teeth, 

that the metal file was to the end of' the canal, and that he thus felt 

comfortable leaving it as it was. (RP Vol. 1, 54-55). 

Despite this, Dr. Weiler Itnew there were specialists who had 

instruments that coulci be used to remove a brolien file. He informed Ms. 

McBride that if she wanted the file removed, she would have to see a 

specialist. (RP Vol. 1, 53; 67). 

At the end ofthe appointment on March 29, 2006, the canal, in Dr. 

Weiler's opinion, was tilled and sealed with the illeta1 file. (RP Vol. I, 

117). Dr. Weiler did not tell Ms. McBride there was a risk the root canal 

would fail. (RP Val. I, 11 6). He felt comfortable the file had separated in 



a position in the tooth where it was at working length, and that he had 

cleaned the canal. (RP Vol. I, 116). More specifically, when he opened 

and broached the canal on March 15; he trcated the canal with a 

disinfectant. (RP Vol. 1, 17, 25-26). During the second treatment on 

March 29, as he was instrun~enting the tooth. he felt comfortable that he 

had cleancd it to working length and that there was no bacteria left inside 

the tooth. (RP Vol. 1, 116-17). In Dr. Weiler's clinical judgment, when 

the file brolte off on March 29, 2006, there was no tissue left inside the 

canal and he had either ltilled or removed all of the bacteria in the tooth. 

(RP Vol. I, 117, 181). 

Dr. 'I'ataryn, an endodontist (dentist who specializes in root 

canals), was called as an expert witness by Dr. Weiler. Ile testified that if 

Ms. McBride had come to him about the file liaving broken off in the 

tooth, he would have removed it but would, instead, have left it in 

place and told Ms. McBride to return if she had any symptoms. (RP Vol. 

IV, 19). Ms. McBride's expert, Dr. Jay Grossman, testified that, with 

respect to file breakage, if a file is put all the way to the apex ofthe tooth 

aRer the pathology has been rcrnoved, that "could he a perfectly good seal 

and an acceptable root canal." (RP Vol. 111, 55.). 

Dr. Tataryn also testified that based upon the x-rays taken by Dr. 

Weiler, the file was separated at the "radiographic apex of the tooth" or the 



working length of the tooth. (Rl' Vol. IV, 15-16). He also testified that 

when a file breaks of[ at the working length of the tooth, it "is about as 

ideal as you could aslc for" becausc "you're not leaving any untreated canal 

space or undisinfected canal space or uiltilled canal space, so to speak, 

when it goes all the way to the root end like that." (RP Vol. IV, IS). 

Additionally, Dr. Tataryn testified that in s~ich  a situation, he would leave 

the instrument in the tooth to act as a filler because if removal was 

attempted: it could cause more damage to the tooth. (RP Vol. TV, 20). Dr. 

,i'ataryn also testified that peer review journals3 supported the conclusion 

that if a file breaks off in a tooth during a root canal procedure and is left 

in place, the broken file does not reduce the chance of a successful 

outcome. (RP Vol. IV, 10-1 I ,  20). In other words, there is no increased 

rislc to the patient by leaving the file in place after a separation at the 

worlting length of the tooth. Finally, Dr. Tataryn testified that file 

brealcage can occur even if the root canal procedure is performed exactly 

how it is supposed to be performed. (RP Vol. IV, 8). Tie identified the 

rislc of file brealcage as .1 to .2 percent. (RP Val. IV, 8). 

' The Arncricali Association of Endodontists and the International Journal of 
Endodontics. 



IV. ARGUMENT 

A. The Jury's Verdict on Informed Consent was Supported by 
Substantial Evidence 

Standards Governing Motion for New ' I r~al  Based on 1. .. 

Alleged Insufficiency of Evidencc 

The test for sufficiency of the evidence to support a verdict under 

CR 59 (motion for new trial) is the same as under CR 50 (motion for 

judgment as matter of law). 4 Wash. Prac. CR 59. See also Thompson v. 

Gray's Harbor Co~??munily Hospital, 36 Wn.App. 300, 309, 675 P.2d 239 

(1983). Washington Practice explains this as follows: 

Since the 1950s, however, the test [for sufficiency of thc 
evidence in context of motion for new trial] has been the 
same as the test for whether the evidence is sufficient to 
send the case to thc jury in the first place; i.e., whether the 
evidence is sufficient to get past a motion for a directed 
verdict under CR 50 (now called a rnotion for judgment as 
a inatter of law-). Under CR 50, no element of discretion is 
involved, and the Court does not weigh the evidence. The 
nlotion to talte the case from the iurv is denied unless there 
is no evidence or reasonable inference from thc evidence 
t h a ~  would sustain a verdict in favor of the non-moving 
party, considering the evidence most favorablv to the non- 
illoving paity. (citation omitted). This point is discussed in 
greater detail in the aitthor's cominellts following CR 50. 

This same approach is now talcen under CR 59(a)(7). The 
trial c o ~ n t  has no discretion and does not w~eieht the 
evidence. The jury, and the iurv alone, weighs the 
evidence. When there is simply no conflict in the evidence, 
and all the relevant evidence favors tile moving party, the 
court will not hesitate to authorize a new trial. (citation 
omitted). But if the motion under CR 50 would require any 
weighing of conflicting evidence, the motion should be 
denied. (citation omitted). 



4 Wash. Prac. CR 59 (West 2013) (emphasis added). 

Here, the trial court's new trial order must be reversed if there was 

any evidence or reasonable inference therefrom to sustain the jury's 

verdict, construing thc evidence in the light most favorable to Dr. Weiler. 

2. Applicable Law Re: Illformed C m e a  

RCW 7.70.050 governs informed coilsent claims. It states in 

pertinent part: 

(1) The follo\ving shall be necessary elements of proof 
that injury resulted from health care in a civil negligence 
case or arbitration involving the issue of the alleged breach 
of the duty to secure an informed consent by a patient or his 
or her representatives against a health care provider: 

(a) That the health care provider failed 
to inform the patient of a material fact or 
facts relating to the treatment; 

(b) That the patient consented to the 
treatment without being aware of or fully 
illformed of such material h c t  or facts; 

(c) That a reasonably prudent patient 
under similar circun~stances would not have 
consented to the treatment if illformed of 
such material fact or facts; 

(d) 'That the treatment in questlon 
proximately caused injury to the patient. 

(2) IJnder the provisions of this sectio~l a fact is defined 
as or considered to be a material fact, if a reasonablv 
prudent persou in the position of the patient or his or her 
rcpresentativ_e would attach significance to it deciding 
whether or not to sublnit to the prouosed treatment. 



(3) Material facts under the provisious of this sectio~l 
which must be established by expert testimony shall be 
either: 

(a) The naturc and character of the 
treatment proposed and administered; 

(b) 'The anticipated results of' the 
treatment proposed and administered: 

(c) The recognized possible alternative 
foriiis of treatment; or 

(d) The recognized serious possible 
risks, complications, and anticipated benefits 
involved ill the treatment administered and 
in the recognized possible alteri~ative forms 
of' treatment, including nontreatment. 

RCW 7.70.050 (emphasis added). 

"The rule governing the necessity to disclose a given risk is the test 

of materiality.'' Sej~hold v Nerd, 105 Wn.App. 666, 681, 19 P.3d 1068, 

1076 (2001). Deternlination of materiality is a 2-step process: (1) initially, 

the scicntiiic nature oftlie risk niust be ascertained, i t . ,  the nature of the 

harm which may result and the probability of its occurrence a id  (2) the 

trier of fact must then decide whether that probability of that type of harm 

is a risk which a rcasonable patient would consider in deciding on 

treatment. Id. (quoting Smith v. Shannon, 100 Wash.2d 26, 31, 666 P.2d 

351 (1983)). "The test for materiality is an objective one." l/illunueva v 



A fact is material if "a reasonabiy prudent person in the position of 

the patient or his representative would attach significance to it deciding 

whether or not to sublnit to the proposed treatment." RCW 7.70.050(2); 

Smith v. Shannon, 100 Wn.2d 26, 30-31, 666 11.2d 351 (1983) ("infornied 

consent doctrine 'does not place upon the physician a duty to elucidate 

upon all ofthe possible risks, but ollly those of a serious nature"') (quoting 

ZeIjarth v. Swedish Hosp. Medical Ctr., 81 W11.2d 12, 25; 499 P.2d 1 

(1972)); E.stute oflapping v. G ~ O C L ~ J  Heallh Co-op., 77 Wn.App. 612, 623: 

892 P.2d 1 1 16 (1995) (Washington follows a reasonable patient standard, 

as opposed to a professional medical standard); Thomas v. Wilfac, Inc., 65 

Wn.App. 255, 260, 828 P.2d 597 ("[a] physician does not have a duty to 

explain all risks, only those or  a material nature"), review denied 119 

Wi1.2d 1020, 838 P.2d 692 (1992). 

3. "Materiaiitv" I.ilte "Reaso~lable Care" is an Issue of Fact 
for the J u g  

"Materiality presents a jury question if any rational trier of fact 

could find, based on a preponderance of evidence, that a reasonably 

prudent person in the position of the patient, when deciding whether to 

sublnit to the proposed treatment, would have attached significance to the 

fact in issue." Estate of lapping 1). Group Heulth Co-op. of Puget Sound, 

77 Wii.App. 612, 624, 892 P.2d 11 16, 1122 (1995) (citing Brown v. Dahl, 



41 Wn.App. 565, 574, 705 P.2d 781 (1985); Archer v. Gulhraith, 18 

Wn.App. 369, 376, 567 P.2d 1155 (1977)). Whether a physician breached 

hislher inforined consent responsibilities is a question of fact. House1 v. 

,Jume.s; 141 W11.App. 748, 757, 172 P.3d 712, 716 (2007). Credibility 

determinations are liltewise for the finder of fact. Slafe 11. Cuinarillo, 115 

Wn.2d 60, 71, 794 P.2d 850 (1990). 

Consistent with the above, multiple reported Washington cases 

emphasize that whether a pllysician should have informcd a patient of the 

availability of a particular diagnostic procedure, treatment alternative, or 

abnormal lab result, is a cluestion of fact for the jury. Representative is 

Vusquez v Markin, 46 W11.App. 480, 731 1'.2d 510 (1987). There, the 

defendant failed to inSor~n the patient, prior to surgery, of an abnormal 

blood test indicating that the oxygen carrying capacity of the patient's 

blood was below normal. The patient moved for a directed verdict oil 

inforined consent in holding that the trial court properly denied the 

plaintifi's motion. the court stated: 

Mr. and Mrs. Vasquez claimed the court erred in refusing 
to grant a directed verdict on the informed consent issue. 
"A motion for directed verdict may be granted only if it can 
be said, as a matter of law, that no evidence or reasonable 
inkrences existed to sustain a verdict for the party 
opposing the motion." (citation omitted). Moreover, the 
evidence must be considered in the light iuost favorable to 
the non-movant. (citation omitted). IIere the materiality of 
Ms. Vasguez's blood tcst result was disputed at trial: the 



w u r o p e r l y  refused todirect a verdict on t i is  issue. 
(citations omitted). 

Vasquez, 46 Wn.App. at 487 (emphasis added). 

Also instructive is Eslate oflappzng v Group 1LIeult/i Coope~ai~ve,  

77 Wn.App. 612, 892 P.2d 1116 (1995). There, the plaintiff argued the 

defendant had the obligatiou to inform tbe patient that the procedure at 

issue could have been perlormed at a hospital on an outpatient basis, 

instead of at tlie dcfendaiit's cliilic. The trial court directed a verdict on the 

informed coilsent claim in favor of the defense. In reversing, the Cowt of 

Appeals stated: 

Tlie question here is whether a rational trier of fact could 
have found, by a prepo~ideralice of evidence, tliat a 
reasonably prudent person in i,appingls position would 
have attached significance to the fact that the endometrial 
biopsy could have done in a hospital with more equipment 
and greater precautions than were available in the clinic. In 
our view, the answer is yes. Lapping was not a normal 
patient; she had a llistory oS seizures aiid was talting 
dilatent. 

We hold the trial court erred by not st~binitting to the jury 
the plai~~tiff's cause of action for informcd consent. 

I,appinLq, 77 Wn.App. at 625-26 (emphasis added) 

In accord is Archer v C;~z/hraiih, 18 Wil.App. 369, 567 P.2d 1155 

(1977), review denied, 90 Wn.2d 1010 (1978). There, a surgeon failed to 

advise the patient of various risks associated with a hemithyroidectomy. 



Me also failed to advise of the possibility of observing the affected gland, 

without surgery, to sce if it changed over time. The trial court removed 

informed consent fiom tlie jtiry's consideratiocl. Divisio~l I reversed; in 

effect holding that a rational trier of fact could have found that a 

reasonable person in the patient's shoes would have attached significant to 

the omitted informatioil. 

These cases make it abundantly clear that the issue of materiality - 

whether a reasonable patient in the plaintifi's position would have 

assigned sig~iificallce to the information at issue in malting hislher 

treatment choice(s) - is for the jury.' 

In the instant case, in addition to speculating about jury confusion, 

the trial court seemed to base its new trial order on the suppositio~l that Dr. 

Weiler had not removed all of the bacteria from the canal at the time the 

file broke and that, accordingly, he should have informed Ms. McBride 

there was an increased risk the root canal would fail and the tooth re- 

abscess. But all of Dr. Weiler's evidence was that the bacteria in the canal 

been removed or sterilized at the time the file broke and that, 

accordingly, there was no increased rislc of re-abscess or root canal failure. 

Dr. Weiler has been uilable to locate a single reported Washington case where, aRer a 
verdict in  favor of tile defendant on the issue of informed consent, an appellate court 
determined that the jury's verdict was unsupported by the evidence. 



The jury was entitled to accept Dr. Weiler's evidence over Ms. McBride's 

on this pivotal issue. 

Dr. Weiler testified at length about how, at the time the file broke, 

he believed he had cleailed all of the bacteria out of the canal, and that, 

accordingly, there was no risk associated w ~ t h  leavlng the file in place. 

'She trial court. however, determined Dr. Weiler had adequately 

cleaned the canal at the lime of'brealtage. In effect, the trial court imposed 

a duty on Dr. Weiler to inform Ms. McRride of a risk associated with a 

condition Dr. Weiler did not diagnose or otherwise believe to exist. A 

health care provider, however, has no such duty. See Backland v. 

University oJ Wa'ashingfon; 137 Wn.2d 651, 661, 975 P.2d 950 (1999); 

I3urneit v. ,(i?okcmc> Ambulnnce, 54 Wn.App. 162, 772 P.2d 1027, review 

denied, 113 Wn.2d 1005, 777 P.2d 1050 (1989); Rays v. Sf .  Lukeys 

Ilospiial, 63 Wn.App. 876, 88, 825 P.2d 319, review denied, I19 Wil.2d 

1008, 833 P.2d 387 (1992); Gustav v. Senrtle Urological Associates, 90 

Wn.App. 785; 790, 954 P.2d 319 (1 998). See also Tl~omas v. Wilfuc, 65 

Wn.App. 255, 261, 828 1'.2d 597 (1992). 

Ms. McRridc, in her motion for new trial, also challengcd the 

sufficiency of the information conveyed to her by Dr. Weiler regarding the 

prospect of removing the file. After telling her the file brolte and showing 

her an x-ray depicting the broken file and its position, Dr Weiler did tell 



Ms. McBride that; if the file were to be removed, it would have to be done 

by a specialist, with special tools he ciid not have. The juiy was entitled to 

conclude that this was a sufficient disclosure of Ms. McAride's treatment 

options at this point. 

With regard to the adequacy of Dr. Weiler's pre-procedure 

disclosure of risk(s), such as the risk of tile brealiage or root canal failure 

in general, the jury was entitled to conclude these risks were not material, 

either because of their rarity, or because a reasonable person ill l\/Is. 

McBride's situation (significant and persistent dental pain) would not 

attach sigilificance to the illformation in dcciding whether to proceed with 

the root canal procedure. 

4. The Trial Court Erred bv Ordering a New Trial Based, in 
part, on its Dcterlllination that the Jury was Confused 

'The trial court, in passing on a motion for new trial, may not 

speculate about the jury's thought processes or the manner in which the 

jury considered or construed the evidcuce. See State v. Marks, 90 Wn.App. 

980, 955 P.2d 406 (1998). In ,&lurks the trial court granted the defendant's 

motion for a new trial on tile grounds of irregularity in the proceedings 

and failure of substantial justice because the trial court collcluded the jury 

was confused by the court's instructions. In reversing, the Court of 

Appeals held that the trial court's conclusio~l regarding jury coilfusion was 



an impermissible inquiry into the thought processes of the jury, and that, 

accordingly thc trial court's reliance on supposed jury confusion was an 

abuse of discretion. In so holding, the court first com~nented on the role of 

the trial court and jury as follows: 

First, decisions granting or denying a motion ibr new trial 
usually rest on questions of law and the application of a 
rule of law, rather than the trial judge's assessment of the 
evidence or the impact of that evidence on jury. The latter 
l'unctions are co~stitutionally reserved for the jury. The trial 
judge is not a " 1 3 ' ~  juror." Siute v. Williums. 96 Wn.2d 215, 
221-22. 634 P.2d 868 (1 981). Second, a cursory review of 
appellate decisions between 1974 and 1996 shows that 14 
trial court orders granting a new trial were appealed. Six, or 
42.9% were reversed. During the same period, 49 denials of 
a new trial were reviewed, with only 14, or 28.6 being 
rcvcrsed. 

90 Wn.App. at 984-85 (emphasis added) 

011 the appropriateness of the trial court concluding the jury was 

confused by the instructions, the court stated: 

But here, whether the jury was mislead is a question of fact, 
which can only be determined by recourse to jury 
comments. The instruction given was correct. How the jury 
applied that instruction can be discovered only by probing 
behind the verdict; and into thc jurors' m c ~ ~ t a l  processes. 
This is forbidden. Whether this jury applied the instruction 
to witnesses other than Mr. Steve cannot be known without 
probing these mental processes. Those mental processes 
inhere in the verdict and are therefore inaccessible to 
subsequent inquiry. (citation omitted). 

We concludc then that the trial court's discretionary 
decision granting new trial in this case is not based on 



tenable grounds or for tenable reasons and must be 
reversed. (citations omitted). 

90 Wn.hpp. at 986-87. 

I-Iere the trial court based its new trial order in past, on the finding 

the jury was "liltely confused" by the evidence because of the ~nuitiple 

references to file breakage alonc not being a violation of the standard o l  

care (CP 104). Clearly this was an impermissible inquiry into, and 

speculatioil about, the thought processes of  the jury and, like in Mauks, 

supra, an abuse of discretion. 

V. CONCLUSION 

This is a case whcrc the trial co~irt appears to have substituted its 

own feelings anci beliefs about the case for the judgment of the jury. This 

is evinced by the trial court having based its ruling, in part, on rank 

speculatioil about jury conrusion and how the jury ritust have considered 

the evidence 

Considered it the light most favorable to Dr. Weiler, there was 

ample evidence to support the jury's verdict on informed consent, more 

specifically that Dr. Weiler informed Ms. McBride of all material risks 

before and after the tile brolte. 

Accordingly, Dr. Weiler respecth~lly requests that the trial court's 

order granting Ms. McBride's Motion for new trial be reversed. 
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