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I. INTRODUCTION 

This appeal concerns the sole remaining claim in a lawsuit filed by 

a cardiologist, Plaintiff Venltataraman Sambasivan ("Sambasivan9') 

against Kadlec Regional Medical Center (6'Kadlec") in June 2008. 

Through his remaining claim, Sambasivan alleges that Kadlec's Board of 

Directors ("Board") retaliated against him for having filed a lawsuit that 

included a claim for discrimination when it adopted a minimum 

proficiency requirement for all physicians seeking clinical privileges in 

interventional cardiology. Because the Board adopted the requirement 

with immediate effect and Sambasivan had not performed a sufficient 

number of procedures during the previous two years to qualify, his 

interventional cardiology privileges were not renewed. (CP 3 18- 19). 

Although the trial court initially dismissed the retaliation claim on 

summary judgment, the court of appeals reversed and remanded the case 

for trial. (CP 177). Because the court of appeals did not consider or rule 

on a dispositive issue that Kadlec had briefed to the trial court (but was not 

decided by the trial court), Kadlec moved for summary judgment on that 

issue. The dispositive issue is whether Sambasivan produced evidence of 

a contractual relationship with Kadlec that can form the basis of a federal 

or state retaliation claim. The trial court ultimately agreed that 

Sambasivan did not meet this burden and the court of appeals should 



affirm. 

11. COUNTER-STATEMENT OF THE CASE 

A. Background 

Kadlec is a nonprofit health system in Richland, Washington. 

Sambasivan is an independent cardiologist with a medical practice in 

Pasco, Washington. (CP 1). He became a member of the Kadlec medical 

staff on November 17, 1993 and remained on the medical staff with 

clinical privileges in general cardiology until March 1, 2012 after he 

voluntarily resigned his staff membership and privileges. (CP 204). From 

September 7, 2001 until August 14, 2008, Sarnbasivan held privileges in 

interventional cardiology in addition to general cardiology, although at 

times he voluntarily relinquished those privileges to obtain remedial 

training in interventional cardiology. I d . )  On August 14, 2008, 

Sambasivan was no longer eligible to hold interventional cardiology 

privileges after the Kadlec Board voted to implement a heightened 

procedure volume requirement for all interventional cardiologists. 

Because Sambasivan had not performed at least 75 interventional 

procedures per year over the previous two years, he was no longer eligible 

to hold interventional cardiology privileges. 

Physicians who wish to see patients at a hospital must be members 

of the hospital's medical staff and obtain privileges to provide delineated 



categories of medical services. (CP 247) (ICadlec Medical Staff Bylaws 

("Bylaws") at iv (defining clinical privileges as "the permission granted by 

the Governing Body to a practitioner to provide those diagnostic, 

therapeutic, medical, or surgical services specifically delineated to the 

practitioner")). As required by Washington law, all medical staff 

appointments and privilege delineations are "subject to final review and 

decision by the Governing Body [i.e., the Board of Directors of the 

Medical Center] ." (CP 250). Physicians may only exercise those 

privileges that are "specifically granted to the physician by the Governing 

Body." (CP 265). The Bylaws further provide that "[c]linical practice 

privileges may be granted based on prior and continuing education and 

training, prior and current experience, . . . and demonstrated current 

competence and judgment to provide quality and appropriate patient care 

in an efficient manner, as documented and verified in each physician's 

credentials file." (Id.). 

B. Medical Staff Privileges and Medical Staff Bylaws 

Kadlec medical staff appointments and conferrals of clinical 

privileges are for a period of two years. (CP 255). Physicians on active 

medical staff whose privileges are to expire must submit a reappointment 

application that is reviewed by the Kadlec Credentials Committee. (CP 

273). The Credentials Committee then prepares a written report with 



recommendations to the Medical Executive Committee ("MEC"), which is 

the committee of the medical staff responsible for making 

recommendations to the Board on requested clinical privileges for all 

medical staff members. (CP 273, 283). After reviewing the Credentials 

Committee report and recommendation, the MEC makes a 

recommendation to the Board. (CP 261). As noted above, all medical 

staff appointments and privilege delineations are subject to final review 

and decision by the Board. (CP 250, 261). See also WAC 246-320- 

16 l(2) (a hospital's medical staff must "[florward medical staff 

recommendations for membership and clinical privileges to the governing 

authority for action9?). 

Kadlec's medical staff, like all medical staffs in Washington, is 

required by law to "[aldopt bylaws, rules, regulations, and [an] 

organizational structure" that address, among other things, membership 

qualification, the appointment and reappointment process, the granting of 

delineated clinical privileges, and due process. WAC 246-320- 16 l(1). 

The hospital's governing authority is responsible for actual appointment 

and approval of medical staff members, however, and is also required to 

approve the medical staff bylaws. WAC 246-320- 13 1. Under the Bylaws, 

no physician is entitled to medical staff appointment or to the exercise of 



any particular clinical privileges, even if the physician is an active medical 

staff member and currently holds those privileges. (CP 254). 

C. Events Leading Up to the Board's August 14,2008 Decision 

In the summer of 2008, Sambasivan's clinical privileges were up 

for renewal. His two-year appointment had expired on April 1, 2008 and 

he was granted temporary privileges until a recommendation and final 

decision could be made about his reappointment request. (CP 204). In 

April 2008, due to renewed concerns about Sambasivan's clinical care in 

interventional cardiology, the Credentials Committee requested that the 

Medical Staff Quality Committee ("MSQ") obtain an external review of 

Sarnbasivan' s interventional cardiology cases. (CP 226). On July 2, 

2008, medical staff leadership met to discuss the outcome of a department- 

wide external review of interventional cardiology cases that was 

completed in May 2008 and review the department's mortality data. In 

this meeting, medical staff leadership decided to (i) invite Sambasivan to 

review the results of the May 2008 external review, (ii) set up an 

appointment for a collegial intervention, (iii) ask the MSQ to review and 

make recommendations concerning Sambasivan' s interventional 

cardiology privileges, and (iv) ask that "MSQ consider recommending to 

the MEC increasing interventional cardiology volume requirements for 

credentialing to 75lyear beginning January 2009." (CP 234). That 



meeting and decision occurred before the service of Sambasivan's initial 

complaint on Kadlec in this litigation and no evidence exists that Kadlec 

was otherwise aware of the complaint. 

On July 21, 2008, the MSQ decided to recommend to the MEC 

that beginning January 2009, interventional cardiology volume 

requirements for credentialing and reappointment be increased to an 

average of 75 procedures per year over a two-year credentialing period. 

(CP 237-39). The MSQ also decided to recommend that Sambasivan's 

interventional privileges reappointment be limited to elective, nonacute 

(i. e., nonemergent) interventional cardiology. (Id.). 

The MEC considered the MSQ's proposal at August 7, 2008 

meeting and adopted the MSQ's recommendation, with one modification: 

any cardiologist on active medical staff who did not meet the volume 

requirement at reappointment in 2009 would have until 201 0 to get up to 

that number of cases. (CP 3 13 - 16). 

While the Credentials Committee and the MSQ were considering 

Sambasivan's request for reappointment and obtaining an external review 

of cases, Sambasivan filed a lawsuit against Kadlec to complain about 

what he believed was unjustified scrutiny of his care. Sambasivan's initial 

complaint included many claims, including breach of express and implied 

contract, unfair competition, tortious interference a claim for 



discrimination, which vaguely stated, seems to have been based on 

Sambasivan's race or national origin. (CP 6). He filed his initial 

complaint on June 23, 2008 and mailed it to Kadlec by letter dated July 3, 

2008 and Kadlec's CEO Rand Wortman accepted service on July 7,2008. 

D. Board's Decision on August 14,2008 

As noted above, by the time that Kadlec was informed of 

Sambasivan's lawsuit, medical staff leadership had already met (on July 2) 

and decided that it would recommend limiting Sambasivan's acute 

interventional cardiology privileges and enhancing the interventional 

cardiology volume requirement. When the Board met on August 14, 2008 

to consider, among other agenda items, Sambasivan's request for 

reappointment, it was the first Board meeting since Sambasivan's suit had 

been served. Thus, Kadlec's CEO Rand Wortman informed the Board 

that Sambasivan had "filed a lawsuit against the hospital making various 

allegations including discrimination, breach of implied contract and 

conspiracy." (CP 317). At the same meeting, Dr. Erick Isaacson, a 

member of the MSQ, presented the MEC9s recommendations concerning 

the interventional cardiology volume requirement, which he noted 

mirrored competency criteria established by the Washington State 

Department of Health and the American College of Cardiology. (CP 3 17- 

18; 320-38). MEC and Board member Fred Foss, M.D., also presented the 



MEC's recommendation regarding Sarnbasivan's interventional 

cardiology privileges (i.e., that his reappointment be restricted to elective 

cases). (CP 3 18). 

Following a discussion about "the best way to ensure patient 

safety," the Board voted to adopt the MEC's recommendation concerning 

the procedure volume standard, but without a two-year phase-in period as 

there was no aspect of the phase-in proposal that promoted patient safety. 

(Id). Because Sambasivan's recent procedure volumes did not meet this 

standard, he was no longer eligible for renewal of interventional 

cardiology privileges. As a result, the MEC's recommendation to limit 

Sambasivan's interventional cardiology privileges upon reappointment 

became moot. (Id.). The Board reappointed Sambasivan for two years 

with those privileges for which he was eligible (i.e., general cardiology). 

(Id.). 

E. Proceedings Below 

11. Trial Court 

Sambasivan filed his case in June 2008 and twice amended his 

complaint. As noted, his Second Amended Complaint abandoned a 

discrimination claim in favor of a retaliation claim. (CP 6). In March 

2010, Kadlec moved for summary judgment on all claims. In its 

retaliation summary judgment brief, Kadlec argued that "as a threshold 



matter" the Kadlec Bylaws "do not constitute a contract or an agreement 

that gives rise to a claim under 5 198 1" and cited numerous federal court 

1 opinions supporting its argument. (See appendix). In his response to 

Kadlec's motion, Sambasivan denied that he was seeking "damages for 

interference with his contract with the defendant," and argued instead that 

"he seeks damages for retaliation arising from the defendant's interference 

with his right to form contracts with patients." (CP 28). Kadlec's reply 

emphasized that Kadlec's alleged retaliation concerned the conferral of 

medical staff privileges, which is governed by the Bylaws, and because 

the Bylaws are not contractual, Kadlec argued that "[flor that reason 

alone, Dr. Sambasivan's retaliation claims must be dismissed." (See 

After a hearing, the trial court summarily dismissed Sambasivan's 

claims for breach of express contract, tortious interference, and retaliation. 

The trial court's order dismissing the retaliation claim specified that "[flor 

purposes of its analysis, the Court assumes, but does not decide, that a 

Defendant's Motion for Partial Summary Judgment and Memorandum in Support 
(Retaliation) (CP 5xx-xx) (CP pages to be supplied following receipt; Icadlec submitted 
supplemental designation of Clerk's Papers on November 22, 201 3) (excerpts attached in 
appendix hereto). 

Reply in Support of Defendant's Motion for Partial Summary Judgment (Retaliation) 
(CP 5xx-xx) (CP pages to be supplied following receipt; Kadlec submitted supplemental 
designation of Clerk's Papers on November 22, 2013) (excerpts attached in appendix 
hereto). 



contractual relationship exists between Dr. Sambasivan and Kadlec that 

gives rise to a retaliation claim under federal and state law." (CP 12 1). 

A bench trial was held on Sambasivan's remaining breach of 

implied contract claim (relating to his providing uncompensated call 

coverage services in the emergency department), and Sambasivan 

prevailed. On May 26, 201 1, the trial court entered final judgment, which 

included an award of attorney fees to Kadlec under the then-existing 

mandatory fee-shifting requirements of Washington's peer review statute, 

RCW 7.71.030(3) for prevailing on the breach of express contract, tortious 

interference and retaliation claims, to the extent those claims involved 

allegations that Kadlec acted against Sambasivan's privileges in peer 

review proceedings. The court also awarded Sambasivan attorney fees for 

prevailing on his unjust enrichment claim for call coverage based upon an 

employment wage statute. (CP 133-43). 

2. Prior Appeal to Division III 

On June 22, 201 1, Sambasivan filed his first appeal in this case, 

requesting review of "all components of the [May 26, 201 11 judgment," 

except for the awards for damages for unjust enrichment and associated 

prejudgment interest and attorney fees and costs. (CP 895-900). Kadlec 

cross-appealed. Following oral argument, Division 111 issued its ruling 

upholding the trial court's judgment with the exception of its summary 



judgment dismissal of Sambasivan9s retaliation claim. This Court 

disagreed with the trial court's conclusion that Sambasivan "failed to 

establish a causal connection between his filing of a lawsuit on June 23, 

2008 that included a discrimination claim and the decision of the Kadlec 

board of directors on August 14, 2008, to adopt a proficient requirement 

for interventional cardiology privileges." (CP 1 62). Instead, in viewing 

certain facts in the light most favorable to Sambasivan, this Court found 

that a genuine issue of material fact existed as to whether Sambasivan 

established a prima facie case of retaliation and whether Kadlec's rationale 

for its actions was pretextual.3 The court of appeals remanded the 

retaliation claim for trial. (CP 178) 

In reaching its decision, the court of appeal's analysis focused 

solely on the causal nexus element of a retaliation claim, presumably 

because that was the basis on which the trial court had granted summary 

judgment and because the court disagreed with the trial court's holding. 

The court of appeals did not decide the threshold issue of whether 

Sambasivan had identified a contractual nexus for a state or federal 

As to the first element for a retaliation claim, this Court cited the temporal proximity of 
the Board's decision to adopt the proficiency requirement with immediate effect and its 
learning, at the same meeting, of Sambasivan's lawsuit. As to the pretext element, this 
court cited testimony of Dr. Chris Ravage that the Board's adoption of the proficiency 
standard with immediate effect was "unprecedented, unfair to the doctor, and not 
medically necessary." (CP 162). 



retaliation claim, despite the fact that Kadlec had briefed the issue 

extensively for the trial court and had raised the issue for the court of 

appeals' consideration in its brief. See Brief of RespondentICross- 

Appellant Kadlec Medical Center at 17 (Nov. 17, 20 1 1) (See appendix). 

Because the existence of a contractual nexus is dispositive of 

Sambasivan's retaliation claim, and the issue had not been decided by the 

trial court or the court of appeals, Kadlec moved again for summary 

judgment on June 13,20 13 after the claim was remanded to the trial court. 

In its opening brief, Kadlec argued that the Kadlec Bylaws-the 

only potential "contract" that Sambasivan has previously identified in 

support of his retaliation claim-are not contractual and therefore cannot 

provide the contractual nexus for a federal or state retaliation claim. (CP 

186-202). In support of its argument, Kadlec cited numerous medical staff 

credentialing cases throughout the country deciding the issue of whether 

medical staff bylaws are contractual. Although some state courts have 

found bylaws to be contractual in certain contexts, Kadlec argued that the 

better-reasoned cases have concluded that medical staff bylaws are not 

contractual. Although the issue had not yet been decided by a Washington 

court, Kadlec cited to precedent in Division 111 and the Washington 

Supreme Court upholding the statutory autonomy of hospital governing 

bodies to set conditions for membership. (CP 188-89) (discussing Perry v. 



Rado, 155 Wn. App. 626, 642,230 P.3d 203 (2010) and Ritter v. Board of 

Commissioners of Adams County Public Hospital District No. 1, 96 

Wn.2d 503, 637 P.2d 940 (1981)). These cases, Kadlec argued, affirm a 

public policy that would be vitiated if medical staff applicants could sue 

hospitals for breach of contract every time the hospital denied or limited 

the applicant's requested medical staff membership and clinical privileges. 

In his response, Sambasivan argued that the issue should not be 

decided by the trial court based upon the "law of the case doctrine." See 

Section 1II.B infra. Without addressing Kadlec's argument that medical 

staff bylaws are not contractual, Sambasivan argued for the first time that 

his retaliation claim was actually based on (i) the Board's alleged 

interference with certain unidentified "patient contracts9' when it adopted 

the credentialing requirement that made him ineligible for interventional 

cardiology privileges, and (ii) the Board's interference with his previous 

agreement with Kadlec to be compensated to taking emergency 

department call for interventional cardiology, which he could no longer 

take after August 14,2008. 

Following oral argument, the trial court issued its ruling granting 

summary judgment for Kadlec. (CP 490-95). 



III. ARGUMENT 

A, Standard of Review 

The trial court's summary judgment dismissal is reviewed de novo. 

Folsom v. Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998). In 

reviewing a summary judgment order, an appellate court engages in the 

same inquiry as the trial court-whether the pleadings, affidavits, 

depositions, and admissions on file demonstrate "that there is no genuine 

issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law." CR 56(c). A material fact "is a fact upon 

which the outcome of the litigation depends, in whole or in part." Lamon 

v. McDonnell Douglas Corp., 91 Wn.2d 345, 349, 588 P.2d 1346 (1979). 

All evidence must be considered in the light most favorable to the 

nonmoving party, and summary judgment may be granted only where 

there is but one conclusion that could be reached by a reasonable person. 

Id. at 349-50. 

B. The Law of the Case Doctrine Does Not Preclude Granting 
Summary Judgment on a Dispositive Issue that Was 
Previously Raised but Never Decided 

Sambasivan argues that the &'law of the case" doctrine precluded 

the trial court from granting summary judgment on his remanded 

retaliation claim. That doctrine is inapposite here, where no court has 

previously decided the issue. Sambasivan's cited authorities (all decided 



over 40 years ago) involve situations in which the appellant raised issues 

on appeal that were directly raised and expressly decided during a prior 

appeal. For example, in Baxter v. Ford Motor Co., 179 Wash. 123, 125, 

35 P.2d 1090 (1934), the Washington Supreme Court refused to reinterpret 

the underlying contracts on appeal when "[tlhe legal effect of those two 

contracts was extensively argued on . . . appeal" and the appellate court 

made a decision regarding interpretation. Similarly, in Columbia Steel Co. 

v. State, 34 Wn.2d 700, 706, 209 P.2d 482 (1949), the Washington 

Supreme Court applied the law of the case doctrine because the appellant 

"present[ed] no question which was not determined on the previous appeal 

in this action, and no new question was raised by the pleadings or the 

evidence." 

Here, by contrast, the trial court expressly assumed but did not 

decide that medical staff bylaws create a contract that gives rise to a 

federal or state retaliation claim. (CP 121). Instead, it granted summary 

judgment based on a finding that Sambasivan did not identify facts to 

support the elements of a prima facie case of retaliation. The court of 

appeal's analysis in the prior appeal followed the trial court's lead, 

focusing solely on the elements of a retaliation claim and reversing the 

trial court's determination. This Court did not decide the dispositive issue 

of whether Sambasivan had identified a contractual nexus for a state or 



federal retaliation claim (which, as discussed below, was raised by Kadlec 

in its appeals brief). 

Miller v. Sisters ofst .  Francis is also inapplicable. See App. Br. at 

28 (citing Miller, 5 Wn.2d 204, 207, 105 P.2d 32 (1940)). Sambasivan 

cites Miller for the proposition that the law of the case doctrine "precludes 

questions that 'might have been determined,"' App. Br. at 28, but omits 

language from Miller clarifying that the doctrine applies to issues "'which 

might have been determined had they been presented."' Miller, 5 Wn.2d 

at 207 (emphasis added) (quoting Perrault v. Emporium Dep 't Store Co., 

83 Wash. 578, 582, 145 P. 438 (191 5)). In Miller, after the close of the 

plaintiff's case, defendant moved to strike certain testimony and to dismiss 

the case, which the court granted. Id. at 205. The plaintiff appealed, but 

did not raise the issue of "the admissibility of the testimony which the 

superior court on the last trial struck" even though this issue "could have 

been raised." Id at 209. Nevertheless, the appellate court held that, even 

without the stricken testimony, "the evidence . . . was sufficient to take the 

case to the jury, and that became the law of the case." Id. Thus, on the 

second appeal, the evidentiary ruling from the first appeal was the law of 

the case. Id at 210. The Miller court emphasized that the purpose of the 

law of the case is to prevent "'piecemeal"' litigation, and therefore a party 

that failed to present an issue on appeal, where that issue could have been 



presented, cannot later appeal based on that issue. See id. at 207. 

Here, by contrast, there is no threat of piecemeal litigation 

resulting from a party's failure to raise an issue. Here, as noted above, 

Kadlec extensively briefed the "contractual nexus9' issue for the trial court, 

but the trial court declined to decide it because it dismissed the claim on 

other grounds; i.e., that Sambasivan did not provide evidence of "a causal 

connection between" his lawsuit that included a claim for discrimination 

and the Board's decision to adopt the proficiency requirement with 

immediate effect. (CP 122). In his appeal of this summary dismissal, 

Sambasivan did not raise the issue of whether he had a contractual nexus 

to support of retaliation claim. Instead, his argument mirrored the trial 

court's order and solely addressed the causation element of a prima facie 

case of retaliation: 

Where, as here, Dr. Sarnbasivan has shown, at least 
inferentially, that the Kadlec Board's action against him 
was caused by his suit for unlawful discrimination, his 
retaliation claim should not be summarily di~missed.~ 

Kadlec9s response, in turn, focused primarily on the trial court's order and 

the argument Sambasivan advanced. Kadlec also, however, raised the 

issue of whether the medical staff bylaws create a contract. 

~ r i e f  of  ellant ant (Sept. 2,201 1) at ii, 43-50. (See appendix.) 



Omitting the relevant excerpts from Kadlec9s brief in the prior 

appeal, Sambasivan inaccurately maintains that " [t] he issues involving 

Dr. Sambasivan's contractual relationship could have been litigated in the 

prior appeal, but they were not." App. Br. at 28. The omitted excerpts 

demonstrate that Kadlec indeed raised the bylaws-as-a-contract issue in 

the appeaL5 

As an initial matter, Sambasivan inexplicably devotes 
considerable attention to his argument that hospital 
bylaws create a binding contract between the hospital 
and a physician medical staff member. This Court need 
not reach that novel issue,13 however, because even if 
the contractual nature of the Bylaws is assumed for 
purposes of analyzing his breach of contract claim, the 
claim still fails as Sambasivan presented no evidence 
that Kadlec breached any Bylaw provision when it 
adopted the proficiency standard. l 4  

13 Should this Court decide to reach the issue of whether hospital 
medical staff bylaws create an enforceable contract, Kadlec 
maintains they do not. See Icadlec's trial court brief in^ at CP 109- 
11 1 and CP 688. 

14 The trial court assumed, but did not decide, that the Bylaws 
create a contract between Kadlec and Sambasivan, and concluded 
that Sambasivan failed to raise a material fact issue that any breach 
occurred. (CP 871) 

Brief of RespondentICross-Appellant Kadlec Medical Center at 16-17 & 

nn. 13-14 (Nov. 17, 201 1) (emphasis added). (See appendix). Because the 

5 Kadlec also briefed the issue of whether the Bylaws granted Sambasivan due process 
rights, but the court of appeals similarly declined to consider that issue. (CP 156) ("We 
decline to address the question [of whether hospital bylaws or employment contracts give 
rise to due process protections] in light of the facts that the doctor would obtain no relief 
even if we agreed with his theory."). 



trial court did not reach that issue when it dismissed the retaliation claim 

(and because Kadlec believed Division I11 need not reach the issue in 

order to affirm the trial court's ruling), Kadlec did not devote substantial 

space to the argument and instead invited this court to review the trial 

court briefing if it chose to decide the issue. The trial court briefs, which 

were part of the Clerk's Papers available to the Court of Appeals, 

contained an extensive discussion of the issue. (See appendix). 

Accordingly, through its June 2013 summary judgment motion, 

Kadlec reasserted a dispositive issue that it had raised below in both the 

trial court and in the court of appeals, but which had not been decided by 

either court.6 That is ordinary advocacy, not "piecemeal" litigation. 

Miller, 5 Wn.2d at 207. 

Finally, even if the case law cited by Sambasivan applied, more 

modern cases caution against "[rligid adherence" to the law of the case 

doctrine where the issue involves a "threshold determination of whether 

plaintiff possesses a cause of action." Roberson v. Perez, 156 Wn.2d 33, 

44, 123 P.3d 844 (2005). Refusing to decide on summary judgment the 

fundamental legal basis for Sambasivan's claim would, as Roberson 

6 Greene v. Rothschild is also not on point because the court decided the matter 
notwithstanding the applicability of the law of the case doctrine, explaining: "it is clear 
that this court does have the power to review and overrule its prior decisions." 68 Wm.2d 
1, 8, 414 P.2d 1013 (1966), cited in App. Br. at 28. No law of the case was established in 
this case, and therefore Greene does not apply. 



counsels, "actually violate the very purpose for which the law of the case 

doctrine exists--promoting finality and efficiency in the judicial process. 

The determination that a plaintiff cannot maintain a cause of action 

conserves judicial resources for those whose grievances are properly 

before the courts." Id. Here, it was appropriate and prudent for the trial 

court to consider an alternative basis for summary dismissal of 

Sambasivan's remaining claim where that issue has yet to be decided by 

any court-trial or appellate. 

C. Sambasivan Was No Contractual Predicate for a Federal 
Retaliation Claim. 

Section 198 1 of the Civil Rights Act of 1866 provides that "[a]ll 

persons . . . shall have the same right . . . to make and enforce contracts 

. . . as is enjoyed by white citizens." 42 U.S.C. 5 1981. The statute 

defines "make and enforce contracts" to include "the making, 

performance, modification, and termination of contracts, and the 

enjoyment of all benefits, privileges, terms, and conditions of the 

contractual relationship." 42 U. S .C. 8 1 98 1 (b) (emphasis added). "Any 

claim brought under 5 1981, therefore, must initially identify an impaired 

'contractual relationship' under which the plaintiff has rights." Domino 's 

Pizza, Inc. v. McDonald, 546 U.S. 470, 476 (2006) (citation omitted). 

Thus, as a threshold matter, Sambasivan's retaliation claim must 



concern the "making and enforcing" of a contract. Walker v. Abbott Labs., 

340 F.3d 471, 475 (7th Cir. 2003) ("There is no dispute . . . that even as 

amended 8 198 1 's protections still center on contractual rights and that 

proof of a contractual relationship is necessary to establish a 5 1981 

claim."). The trial court correctly concluded that the action about which 

Sambasivan complains-his inability to qualify for interventional 

cardiology privileges following the Kadlec Board's adoption of a 

heightened interventional cardiology procedure volume requirement on 

August 14, 2008--does not concern any contract identified by 

Sambasivan. 

1. Sambasivan Does Not Challenge the Trial Court's 
Ruling that Medical Staff Bylaws Are Not Contractual 
and Therefore Do Not Provide a Contractual Predicate 
for His Claim 

First, as Kadlec argued to the trial court, Sambasivan cannot base 

his retaliation claim on the Bylaws because medical staff bylaws are not 

contractual. In this appeal, Sambasivan does not challenge the trial court's 

holding that medical staff and hospital bylaws are not contractual and 

therefore cannot provide the contractual predicate to a retaliation claim. 

His response to Kadlec's summary judgment motion also did not address 

whether medical staff bylaws are contractual or present facts or evidence 

related thereto. (CP 373-79) Thus, Sambasivan legally concedes the 



medical staff bylaws issue by solely citing and arguing alternative 

contractual bases-his prospective patient relationships and his emergency 

department call agreement with Kadlec-for his retaliation claim. See 

Allard v. Bd of Regents of Univ. of Wash., 25 Wn. App. 243, 247, 606 

P.2d 280 (1980) ("To preclude summary judgment . . . the nonmoving 

party must set forth specific facts to rebut the moving party's contentions 

and show that a genuine issue as to a material fact exists."). 

Although the court of appeals need look no further for a grounds to 

affirm than Sambasivan's failure to answer, Kadlec's argument that 

medical staff bylaws are not contractual is persuasive. As this Court has 

recognized, a hospital's medical staff is not a separate legal entity capable 

of being sued because it is entirely subordinate to the hospital's governing 

body. Perry v. Rado, 155 Wn. App. 626, 642, 230 P.2d 203, 21 1 (2010) 

(Division 111). The court reasoned that a hospital's medical staff is by 

state regulation subordinate to the hospital9 s governing body. Perry, 155 

Wn. App. at. 642 (the role of the hospital's governing body is to 

'" [alppoint and approve a medical staff ") (quoting WAC 246-320- 

13 l(3)). The court also noted that the Kadlec medical staff is merely a 

"product of [hospital] bylaws," which provide that the hospital's Board 

"'shall cause to be organized and maintained a medical staff for the 

hospital. "' Id 



In addition, the Washington Supreme Court has held that the 

conferral of medical staff privileges does not create a property interest that 

would support a due process claim against a public hospital. Ritter v. Bd. 

of Comm 'rs of Adams Cnty. Pub. Hosp. Dist. No. 1, 96 Wn.2d 503, 63 7 

P.2d 940 (1981). Further, Washington law requires that "the governing 

body of every hospital . . . set standards and procedures to be applied by 

the hospital and its medical staff in considering and acting upon 

applications for staff membership or professional privileges." RC W 

70.43.0 10. Washington regulations further require the hospital's 

governing authority to "[alpprove and periodically review bylaws, rules, 

and regulations adopted by the medical staff before they become 

effective." WAC 246-320-1 3 1(5). 

In view of this legislative mandate, the Washington Supreme Court 

has held that hospitals in Washington have broad discretion to set criteria 

and make determinations concerning medical staff membership. Grp. 

Health Coop. ofPuget Sound v. King Cnty. Mid. Soc'y, 39 Wn.2d 586, 

237 P.2d 737 (1951); Rao v. Bd. of Cnty. Comm'rs, 80 Wn.2d 695, 497 

P.2d 591 (1972); Rao v. Auburn Gen. Hosp., 10 Wn. App. 361, 367-68, 

5 17 P.2d 240 (1973). These principles were affirmed by this Court in the 

prior appeal. (CP 157-59). 



Given this precedent, the trial court correctly concluded that the 

more persuasive cases are those that have held that medical staff bylaws 

do not create a contract between a hospital and members of the medical 

staff, such as Sambasivan. (CP 503) (citing Jimenez v. Wellstar Healrh 

Sys., 596 F.3d 1304 (1 lth Cir. 201 O), Johnson v. Spohn, 334 F. App'x 673, 

685 (5th Cir. 2009), Adem v. Jeflerson Mem '1 Hosp. Ass 'n, No. 41 1 -CV- 

2102-JAR, 2012 WL 5493856, at $4 (E.D. Mo. Nov. 13, 2012), and 

Vesom v. Atchison Hosp. Ass 'n, No. 04-221 8-JAR, 2006 WL 2714265, at 

* 16-17 (D. Kan. Sept. 22, 2006), afd, 279 F. App'x 624 (10th Cir. 

Concluding that medical staff bylaws are contractual would 

frustrate public policy by exposing hospitals to an omnipresent threat of 

litigation for routine hospital management decisions. As the Minnesota 

Court of Appeals recently summarized, the issue of whether medical staff 

bylaws create an enforceable contract "presents two compelling and . . . 

competing policy interests": 

On one side is the interest of hospital management in 
controlling hospital operations and providing a safe 
environment for patients through bylaws governing the 
medical staff, On the other side is the interest of a medical 
staff in carrying out its obligations to patients by 
controlling how it organizes itself and how it influences the 
formation of and compliance with its bylaws. 



Med. Staff of Avera Marshall Reg. Med. Ctr. v. Avera Marshall, 83 6 

N.W.2d 549, 551 (Minn. Ct. App. 2013). Cases that have concluded that 

medical staff bylaws are contractual are placing "the remedy . . . before 

the theory." Med. Stuff of Avera Marshall Reg. Med. Ctr. v. Avera 

Marshall, No. 42-CV-12-69 at 28 (Minn. ' Dist. Ct., 5th Dist.) (Order on 

Motions for Summary Judgment). (CP 5 ~ x ) . ~  That is: 

[Tlhe Courts in these cases appear to have a legitimate 
concern about providing an individual member of the 
medical staff with an avenue in which to obtain judicial 
relief of action taken by a hospital which is allegedly in 
contravention of its or the medical staff bylaws. This "ends 
justifies the means" approach is problematic not only for 
the reasons described, but for public policy reasons as well. 

Id. See also Robles v. Hurnana Wosp. Cartersville, 785 F .  Supp. 989, 1002 

(N.D. Ga. 1992) ("Creating a breach of contract in this situation would run 

counter to this state's policy of allowing the hospital to grant or withhold 

staff privileges from doctors it believes are unqualified to serve on its 

staff."); Tredea v. Anesthesia & Analgesia, P. C., 584 N.W.2d 276, 287 

(Iowa 1998) (same). 

Similarly here, the public policies expressed in Washington 

regulations governing hospital governing bodies and upheld in the case 

The opinion is attached as Exhibit B to Kadlec's 2013 Motion for Summary Judgment, 
but was not included with the copy of Icadlec's brief in the clerk's papers designated by 
Sambasivan; Icadlec's supplemental designation of clerk's papers was filed November 
22,2013 and the CP pages will be supplied when provided. (See appendix for excerpt.) 



law would be frustrated were a court to determine that medical staff 

bylaws create contractual rights. Accordingly, the trial court's holding 

should be affirmed.' 

2. Sambasivan's Emergency Call Coverage Contract Is 
Not a Contractual Predicate Because His Inability To 
Take Emergency Call Was a Collateral Consequence of 
Losing His Interventional Privileges and Was Not a 
"Right" with Which Kadlec Interfered. 

Throughout this litigation Sambasivan argued that the Kadlec 

Bylaws provided that contractual nexus for his retaliation claim, and he 

has continued to defend that theory in earlier summary judgment briefings. 

(CP 17-20) (arguing that retaliation claim was based on alleged denial of 

due process under bylaws). 

In his response to Kadlec's 2013 summary judgment motion, 

Sambasivan cited for the first time an entirely new contractual basis for his 

8 Even if this Court were to determine (or assume without deciding) that the Bylaws are 
contractual, Kadlec took no action that interfered with the "making or enforcing" of that 
"contract." This Court has already affirmed that Sarnbasivan did not establish a genuine 
issue of material fact that the Board's action resulted in a breach of contract. For 
example, because the Board rejected the MEC's recommendation that interventional 
cardiologists currently on staff get a two-year grace period to achieve the recommended 
procedure volume, its recommendation to restrict Sambasivan's interventional cardiology 
privileges became moot, and therefore, Sambasivan was not entitled to a hearing to 
protest the recommended reduction of his clinical privileges. (See CP 156) ("the absence 
of a hearing did not harm Dr. Sambasivan and he would not benefit from a favorable 
ruling by this court"). Moreover, Sambasivan cannot show that the Board's action 
impaired any alleged rights or protections generally available to him under the Bylaws 
when it adopted the procedure volume requirement with immediate effect. Sambasivan 
continued to be a member of the Kadlec medical staff with privileges in general 
cardiology following the Board's action and thus remained subject to the very same 
Bylaws, 



retaliation claim-his emergency department ("ED") call coverage 

contract ("ED Contract"), which allowed him to be compensated for 

taking emergency department call for interventional cardiology when he 

held privileges to provide those services. (CP 3 78). While Sambasivan 

did indeed have such a contract with Kadlec, the ED Contract did not give 

Sambasivan any independent "right" to provide ED call services in the 

absence of possessing the requisite privileges. The agreement ended as a 

natural and direct consequence of Sambasivan no longer having 

interventional cardiology privileges. The alleged "rights" with which 

Sambasivan maintains the Board interfered were his "rights" to continue 

holding those interventional cardiology privileges, not to take ED call. 

Courts have rejected similar attempts by physicians to cite to 

collateral consequences of losing medical staff privileges as a contractual 

basis for a civil rights claim. For example, in Adem, 20 12 WL 5493 856 at 

*5, the plaintiff physician argued that, by terminating his privileges, the 

defendant hospital precluded him from "consummating . . . contractual 

relationships with . . . patients . . . treated or hospitalized" at the defendant 

hospital. The court found that a "'doctor's relationship with the patients 

he treated at the hospital was a benefit of the medical staff privileges to 

which he was no longer entitled. "' Id. (citing Jimenez, 596 F.3d at 1 3 1 0). 

The court further noted that "the effect of having . . . privileges terminated 



cannot be contractual and cannot form the basis of a 5 1981 claim. The 

same conclusion precludes [the physician's] claim regarding potential 

'business opportunities"' at the hospital. Id. at *6. 

Similarly, in Williams v. Columbus Regional Healthcare Systems, 

Inc., 499 F. App'x. 928, 930 (1 l th Cir. 20 12), cert. denied, 133 S. Ct. 2340 

(2013), the Eleventh Circuit noted that "[blecause [plaintiff] has no 

protected contractual interest in the continuation of his hospital staff 

privileges, . . . he cannot raise a claim that the Appellees interfered with 

his patient contracts because the Appellees' only action affecting those 

contracts was the limitation of his medical staff privileges." Similarly 

here, Sambasivan's inability to perform interventional cardiology 

procedures under the ED Contract is a collateral effect of his loss of those 

privileges, not an independent contractual basis that might support a 

$ 1981 claim. His contractual right to be paid for taking ED call was 

contingent on having the appropriate clinical privileges (CP 438) (ED 

Contract, 5 6.4(c)). 

3. Sambasivan's Prospective Patient Relationships Do Not 
Provide a Contractual Predicate to a Retaliation Claim 

Sambasivan also maintains that the Board's action "interfered with 

. . . [his] ability to serve prospective patients" and that "the economic 

aspect of the physician-patient relationship is contractual." App. Br. at 2 1 



(citing IPI re Shoptaw S Estate, 54 Wn.2d 602, 605, 343 P.2d 740 (1 959)).' 

First, no summary judgment evidence exists to establish the existence of 

any supposed "patient  contract^.^^ In response to discovery requests that 

asked Sambasivan to identify these patient relationships and produce 

contracts and related writings, Sambasivan produced no agreements and 

claimed that such relationships and writings were "not relevant to the 

subject matter" of the litigation. (CP 463 -65) Further, Sambasivan does 

not explain how the Board's action to adopt a credentialing requirement 

with immediate effect interfered with the supposed "patient contracts." 

Sambasivan remained on the medical staff of Kadlec following the 

Board's decision with privileges in general cardiology, and he could 

perform interventional procedures at any hospital where he held 

interventional privileges, such as Deaconess Medical Center in Spokane, 

Washington. (CP 470). No evidence exists that any "patient contracts" 

required him to treat patients requiring interventional cardiology services 

at Kadlec or precluded him from performing such procedures elsewhere. 

Finally, even if such contracts existed, their legal effect is 

analogous to that of the ED Contract discussed above. As the Eleventh 

9 Shoptaw S Estate is a probate case that cites to a state law prioritizing the debts of an 
estate, RCW 11.76.1 10. That statute makes "[e]xpenses of the last sickness9' a second- 
priority debt, inferior to funeral expenses. Id. The case does not address the legal status 
of a relationship between a physician and a prospective patient. 



Circuit observed in a similar case involving a 5 198 1 retaliation claim, a 

"[doctor's] relationship with [the patients he treated at the hospital] was a 

benefit of the medical staff privileges to which he was no longer entitled." 

Jimenez, 596 F.3d at 13 10 (emphasis added). Thus, "[blecause [plaintiff] 

has no protected contractual interest in the continuation of his hospital 

staff privileges, . . . he cannot raise a claim that the Appellees interfered 

with his patient contracts because the Appellees9 only action affecting 

those contracts was the limitation of his medical staff privileges." 

Williams, 499 F .  App'x. at 930 (dismissing 5 1981 retaliation claim). 

Similarly, Sambasivan's inability to perform interventional cardiology call 

services under the ED Contract was a collateral effect of his loss of his 

interventional privileges, not an independent contractual basis that might 

support a 5 1981 claim. Sambasivan identified no evidence that Kadlec's 

action on August 14, 2008 was directed at his future patient relationships. 

As noted, Sambasivan remained on the Kadlec medical staff and could 

continue to perform interventional procedures in other facilities. 

D. The Trial Court Correctly Determined That No Contractual 
Relationship Between Sambasivan and Kadlec Supports 
Sambasivan's State Law Retaliation Claim. 

The Washington Law Against Discrimination, Ch. 49.60 RCW 

("WLAD"), provides that "It is an unfair practice for any employer, 

employment agency, labor union, or other person to discharge, expel, or 



otherwise discriminate against any person because he or she has opposed 

any practices forbidden by this chapter, or because he or she has filed a 

charge, testified, or assisted in any proceeding under this chapter." RCW 

49.60.210(1). To maintain a retaliation claim under the WLAD, 

Sambasivan must establish that (i) he participated in a statutorily protected 

activity; (ii) an adverse employment action was taken against him; and 

(iii) his activity and the employer's adverse action were causally 

connected. Hollenback v. Shriners Hosps. for Children, 149 Wn. App. 

Thus, to defeat summary judgment, Sambasivan must demonstrate 

a genuine fact issue that the alleged retaliatory action took place in the 

context of an employment or independent contractor relationship through 

which the plaintiff performed professional services for the defendant. See 

Hollenback, 149 Wn. App. at 8 12; Marquis v. City of Spokane, 13 0 Wn.2d 

97, 1 12- 13, 922 P.2d 43 (1 996). As discussed, neither the medical staff 

Bylaws nor the corporate bylaws create an employment relationship or 

independent contractor relationship between Kadlec and Sarnbasivan. l o  

lo Even if they did, the Board did not prevent him from continuing to be a member of the 
medical staff. Sambasivan remained on the Kadlec medical staff until he voluntarily 
resigned his membership and clinical privileges effective March 1, 2012. (CP 204, 217). 
The Bylaws do not guarantee that any physicians be awarded or continue to hold any 
specific category of clinical privileges, even if the physician previously held those 
privileges. (CP 254) (Bylaws 1.3). 



Further, the ED Contract cannot be the basis for Sambasivan's WLAD 

claim because the action at issue here (Sambasivan's loss of interventional 

cardiology privileges) did not take place relative to the ED Contract. 

Sambasivan's assertion that Kadlec acted in a manner functionally 

similar to an employer when Sambasivan became ineligible for 

interventional cardiology is not supported by the law or facts. See App. 

Br. at 24. Kadlec's relationship with its medical staff is decidedly not a 

functional employment relationship given that Sambasivan put forth no 

evidence that the hospital purports to exercise control over or dictate 

Dr. Sambasivan's medical decision-making. See Malo v. Alaska Trawl 

Fisheries, Inc., 92 Wn. App. 927, 930, 965 P.2d 1 124 (1 998) (defendant 

was not an "employer" under WLAD because he did not "employ, 

manage, or supervise9' the plaintiff). The unusual circumstances of 

Galbraith v. TAPCO Credit Union, 88 Wn. App. 939, 946 P.2d 1242 

(1997), are also not analogous to this situation. There, the court of appeals 

held that the plaintiff could maintain a WLAD claim against the defendant 

because the plaintiff was assisting the defendant's employees in a 

discrimination lawsuit, which "was directly related to their employment 

relationship with [the defendant]." Galbraith, 88 Wn. App. at 950. Here, 

by contrast, the action underlying Sambasivan's discrimination claim (his 



loss of interventional cardiology privileges) does not implicate an 

employment relationships. 

Even if a legally cognizable claim could exist under WLAD, 

Sambasivan did not provide evidence that Kadlec took any action that 

interfered with such a "contractual" relationship with him. Significantly, 

Sambasivan remained a member of the Kadlec medical staff with 

privileges in general cardiology well after he was no longer eligible to 

hold interventional cardiology privileges. He continued to hold those 

general cardiology privileges until he voluntarily relinquished his medical 

staff membership at Kadlec in March 2012, years after he lost his 

interventional cardiology privileges. (CP 204). The fact that he could no 

longer be called upon to take interventional cardiology call in the 

emergency department (and receive payment for it) was a collateral effect 

of his inability to qualify for interventional cardiology privileges after 

August 14, 2008. Sambasivan presented no evidence that the Board's 

action on August 14 was in any way directed at his ED Contract, or any 

other contract. 

E. Sambasivan's Request for Attorney Fees Should be Denied 

While difficult to discern what Sambasivan is requesting in his 

brief, see App. Br. at 29-30, to the extent he requests fees in connection 

with this appeal, any such request should be denied, as Sambasivan has 



not yet prevailed on his claim. See, e.g., ino ino, inc. v. Bellevue, 132 

Wn.2d 103, 145-46, 937 P.2d 154 (1997) (recognizing that an award of 

attorney fees under 42 U.S.C. 6 1988 is proper if the plaintiff prevails in 

an appellate court, but only "if a party's rights under the federal 

constitution or federal law are violated."); Hinman v. Yakima Sch. Dist. 

No. 7, 69 Wn. App. 445, 453, 850 P. 2d 536 (1 993) (Div. 111) (denying 

attorney fees on appeal from summary judgment because "[elntitlement to 

attorney fees cannot be determined until after trial on the merits"). 

For the foregoing reasons, the trial court's summary judgment 

dismissal of Sambasivan's retaliation claims should be affirmed. 
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MEMOWNDUM AND OfPBER 

JOHN A, R.OSS, District Judge. 

*I This matter is before the Court on Defendants Jefferson 
Memorial Hospital Association d/b/a Jefferson Regional 
Medical Center and Warren Mark Breite, M,D.'s Motion to 
Dismiss Plaintiff's Amended Complaint for Failure to State 
a Claim Upon Which Relief can be Granted and for Lack 
of Subject Matter Jurisdiction [ECF No. 171 and Plaintiff 
Antoine Adem M.D.'s Motion for Partial Summary Judgment 
[ECF No. 331. The motions are fully briefed and ready for 
disposition. The Court will first address Defendants' motion 
to dismiss, as the granting of that motion would render 
Plaintiffs motion for summary judgment moot. 

Background ' 
This action arises out of the termination of Plaintiff Antoine 
Adem, M.D. ("Dr.Adem")'s medical staff privileges at 
Defendant Jefferson Memorial Hospital Association, d/b/a 
Jefferson Regional Medical Center (' 
Warren Mark Breite, M,D, ("Dr .Brei 
President of Medical Affairs and a member of the JRMC 
Medical Executive Committee ("'MEC"). 

Dr. Pdem, ar, ir.~rasive/interventiona~ cardiologist, was 
granted staff membership and privileges by JRMC in 2002. 
In 2008, an investigation pursuant to Article 6 of JRMC's 
Medical Staff Bylaws ("'the Bylaws") was opened in response 
to a complaint made about Dr. Ade~n,  The Medical Care 
Appraisal Committee ("MCAC") recommended Dr. Adem's 
privileges be terminated as a result of unethical conduct 
and upon a finding that he had performed unnecessary 
medical procedures. On February 9, 2010, Dr. Adem was 
notified by JRMC of its summary suspension of his invasivel 
interventional cardiology privileges. On April 26, 2012, the 
MEC notified Dr. Adem that it was recommending to the 
JRMC Board of Directors ("the Board") that his privileges 
and medical staff membership be terminated. Dr. Adem then 
requested a hearing before a Hearing Review Committee 
("HRC"). Under the Bylaws, the HRC acts as a fact-finding 
tribunal. On June 7, 201 1, following six evidentiary hearings 
comprising over forty hours of testimony from fact and expert 
witnesses, the HRC concluded that JRMC did not provide 
conclusive evidence that Dr. Adem's medical procedures 
were unnecessary or harmful. However, the HRC agreed with 
the previous findings of both the MCAC and MEC that Dr. 
Adsm had engaged in unethical conduct by submitting a 
false letter in an attempt to influence decisions regarding his 
privileges. The WRC recommended, by a vote of 2 to I ,  that 
Dr. Adem's privileges be reinstated. 

On June 23, 2011, the MEC met to review the HRC's 
decision and issued its final recomnendation to the Board 
that Dr. Adern's privileges be suspended for fourteen days, a 
suspension he had already served, and that his medical staff 
membership and privileges be terminated as discipline for the 
ethical issue, As a result of its decision on the ethical issue, its 
recommendation on the medical issues was rendered moot. 

Dr. Adem appealed under Section 7.5-2(b) of the Bylaws, 
An Appeal Board comprised of eight Board members heard 
arguments and reviewed written briefs. On Septeniber 1,  
201 1, the Appeal Board issued its decision and findings 
of fact and conclusions of law affirming the MEC's final 
recommendation, and terminating Dr. Adem's privileges. 

*2 Dr. Adem alleges that prior to the Board's decision, hc 
had a thriving cardiology practice at JRMC predicated on 
his ability to admit patients to JRMC, utilize JRMC facilities 
and staff to test, diagnose and treat his patients, and accept 
referrals of prospective patients from other members of the 
JRMC medical staff, all of which has been substantially 
impaired by the termination of his privileges, 
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In this action, Dr. Adem seeks a declaratory judgment that 
JRMC's Bylaws are invalid because they failed to afford him 
a fair hearing procedure and that Defendants violated his 
legat rights by conducting a hearing that was unfair, unlawful 
and racially motivated, Dr. Adem also seeks injunctive relief 
and damages for alleged tortious interference with business 
expectancy and breach of contract as well as for violations of 
32 U.S.C. $ 198 1, all based on the revocation of his medical 
staff privileges at JRMC. Jurisdiction in this Court relies on 
the claim raised in Count I11 for violations of 42 U.S.C. $ 
1981. 

Legal Standard 

Motion to Dismiss 
In ruling on a motion to dismiss, the Court inust view 
the allegations in the complaint liberally in the light most 
favorable to the plaintiff. Eckert v. Tilan 'Pi're Cory?,, 5 14 F,3d 
801, 806 (8th Cir.2008) (citing Luney v. SGS Auto Scrvs., 
432 F.3d 866, 867 (8th Cir.2005)). Additionally, the Court 
"must accept the allegations contained in the complaint as true 
and draw all reasonable infercnccs in favor of the nonmoving 
party," Coons v. Minetn, 410 F.3d 1036, 1039 (8th Cir.2005) 
(citation omitted). To survive a motion to dismiss, a complaint 
must contain "enough facts to state a claim to relief that is 
plausible on its face." Bell Arl. Coi-p. v. fi.t~omb(y, 550 U.S. 
544,570 (2007) (abrogating the "no set of facts" standard for 
Fed.1i.Civ.P. 12(b)(G) found in Covley v, Gibson, 355 U.S. 
41, 45-46 ( 1  957)). Thus, as a practical matter, a dismissal 
under Iiuls 12(b)(6) should be granted "only in the unusual 
case in which a plaintiff includes allegations that show, on the 
face of the complaint, that there is some insuperable bar to 
relief." ,Str(rncf 1). Divc:ll:~(jied Chllectics~ ,S'eri~ ., fr~c.,  3 80 F.3d 
3 16, 3 17 (8th Cir.2004). The issue on a motion to dismiss is 
not whether the plaintiff will ultimately prevail, but whether 
the plaintiff is entitled to present evidence in support of his 
or her claim. Roscwbet-g v. Cr~c~idell, 56 F.3d 35,  37 (8th 
Cir. 1995). 

Count 111-42 U.8.C. 5 1981 
Because Count IT1 is the basis for Dr. Adem's assertion that 
jurisdiction is proper in this Court, the Court will address 
Defendants' motion to dismiss with respect to this claim first. 
Dr. Adem alleges a claim of racial discrimination under 42 
U.S.C. # 1 98 1,  specifically, that Defendants were motivated 
by racial animus towards him, a person of Arabic race and 
Lebanese national origin, in pursuing the charges against 

hi=, and that the Eoard's ciesisi~n to revoke his medica! 
staff privileges "was precipitated, in substantial part, by racial 
animus" towards him. (First Amended Complaint ("FAC"), 

'1I 33) 

"3 To establish a prima facie case of discrimination, a $ 
1981 plaintiffrnust show (I)  menlbership in a protected class, 
(2) discriminatory intent on the part of the defendant, (3) 
engagement in a protected activity; and (4) interference with 
that activity by the defendant. Grcgor)) v,  Dillcrrd's, lnc., 

565 F.3d 464, 469 (8th Cir.2009) (citing Gret-,n v. Dillard's, 

Xnc., 483 F.3d 533, 538 (8th Cir.2007); 13t:(/ilrko v. Sttlin 

Mart, Inc,, 354 F.3d 135, 839 (8th Cis.2004)). Section 1981 
prohibits racial discrimination in "all phases and incidents" 
of a contractual relationship, but "does not provide a general 
cause of action for race discrimination ." Gregory, 565 F.3d 
at 408 (citing Youngblood v, l i v  Vee Food LS"t~re.~, Inc., 266 

F.3d 851, 855 (8th Cir.2001). Therefore, a claim brought 
under 1981 must initially identifjr a protected contractual 
relationship or interest under which the plaintiff has rights. 
Id. (citing Dornino!~ Piza,  lvtc. v. McDonald, 546 1.J .S . 370, 
377 (2006)). Defendants urge dismissal of Dr. Adem's claiin 
because he has not identified a contractual relationship that 
could form the basis of a $ 198 1 claim. 

Arguments ofthe Parties 
In support of their motion, Defendants state that under 
Missouri law, medical staff bylaws do not create contracts 
between physicians and hospitals because there is no 
consideration. See Egun v. St, drztl~or~y',~ 2Cfedicul Cenler, 

244 S. W.3d 169 (Mo,bilnc 3008) and Zipper, D. 0. v. Ifccrlrl~ 
M'~h.tvst, 978 S.W.2d 398 (Ma.Ct,App, I998), (Memorandum 
in Support of Motion to Dismiss, Doc. No. 18, pp. 4- 
5) With respect to Dr. Adem's allegations that contractual 
relationships with patients and business opportunities with 
colleagues form the basis of his claim, Defendants argue the 
termination of Dr. Adem's staff privileges does not interfere 
with his ability to contract; rather, it is his ability to treat 
patients at JRMG, a benefit of his privileges, that has been 
affected. (Id ., pp. 6-7) Moreover, Dr. Adem has failed to 
identify any contract he attempted to enter or maintain that 
has been interfered with by the Board's decision. (Id., p. 
7) Finally, Defendants argue that even if Dr. Adem could 
demonstrate a contractual relationship in which he has rights, 
he has not pled facts sufficient to demonstrate discriminatory 
intent. (Id,, gg, 9-10) 

In response, Dr. Adem argues that C made the Bylaws 
a binding contract through its acceptance of his application 
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for membership on the medical staff. (Merr?orandrrrn in 
Opposition, Doc. No. 24, p. 6) By virtue of paying annual 
dues pursuant to section 2.6 of the Bylaws, Dr. Adem 
contends he entered into a bargained for exchange of 
consideration with 
to act in accordance with the Bylaws. He cites Ennix v. 

StantPu, 356 F.Supp.2d 1073 (N.l).Ga1.2008), in support of 
his claim. In Enntx, an African-American cardiac surgeon 
sued a hospital and physicians under 8 198 1, claiming racial 
discrimination in connection with a medical peer review 
that resulted in a temporary loss of hospital privileges. The 
Northern District of California, at summary judgment, held 
there was a genuine issue of material fact as to whether or not 
a contractual relationship existed between the surgeon and the 
hospital. Dr. Adem also alleges Defendants' discrimination 
has impaired his "quasi-contractual" obligation to care for 
his existing patients by virtue of his inability to treat them 
at M C ,  and precluded him from consulninating such 
contractual relationships with potential patients who want to 
or must be treated at JRMC. (Id,, p. 5) 

"4 In reply, Defendants reiterate their position that under 
Missouri law, medical staff bylaws cannot be considered 
a contract, and that if a hospital wants to iillpose duties 
and incur obligations with its employees, it must do 
so in a separate document that is not the bylaws. See 
Z@per, 978 S.W.2d at 417. (Defendants' Reply to Plaintiffs 
Memorandum in Opposition, Doc. No. 27, p. 6) Dr. Adem 
has not pled the existence of such a document. Furthermore, 
the Bylaws themseives specifically state in section 7.6-5 that 
"nothing set forth in these Bylaws shall be deemed to establish 
any contractual rights .,." (Id,, p, 5) 

Disctrssion 
Dr. Adem advances two theories as to why the termination 
of his medical staff privileges violated rights protected under 
$ 198 1.  First, he contends the termination of his privileges 
violated his contractual relationship with JRMC. Second, Dr. 
Adem contends the termination of his privileges impaired 
his contractual relationships with patients and business 
opportunities with colteagues. 

With respect to Dr. Adein's alleged contractual relationship 
with SRMC, the Bylaws provide that "nothing set forth in 
these Bylaws shall be deemed to establish any contractual 
rights ..." Section 7.6-5. Where medical staff bylaws 
specifically state that they do not constitute a contract, courts 
have held they confer no contractual rights. See Groin v. 

Trinity rXwlth, 43 1 Fcd.Appx. 3134 (6th Cir,2011), holding 

that rrredica! staff by!aws did not constitute a cor?trsct given 
unambiguous language stating they "shall not constitute a 
contract between the medical staff and the hospital." Id at 
450. See also, Jime~ze:: 1). JVcll.c~ur. I/t:altl~ 'Sjystern, 596 F.3d 
1304, 1309 ( I  1 tli Cir.20 1 O), holding that, for purposes of 
a $ 1981 claim, medical staff bylaws created no contract 
between a hospital and a doctor where the bylaws statcd, 
"[mlembership on the Medical Staff does not create a 
contractual relationship between WellStar or any Medical 
Staff and the Medical Staff Member." 

In addition to the plain language of the Bylaws, the law in 
Missouri is dear that medical staff bylaws do not constitute 
a contract between doctors and hospitals. For this reason, 
Dr. Adem's reliance on Ennix is misplaced. In Missouri, 
the essential elements of a contract are: ( I )  competency 
of the parties to contract; (2) subject matter; (3) legal 
consideration; (4) mutuality of agreement; and (5) mutuality 
of obligation. Zipper, 978 S.'Ur.2d nt 416 (citations omitted). 
A valid contract must include an offer, an acceptance and 
consideration. Id, (citing .Juhr~,snn v., A4cc.Donne/l Douglcr,~ 
CO~TI-)., 745 S.W.2d 661, 663, (Mo, banc IC)88)), Hosp~tal 
bylaws ~ a n n o t  be considered a contract under Missouri law 
because there is no consideration. By state board of health 
regulation, Missouri hospitals are required to adopt bylaws 
governing their professional activities, %$per-, 978 S.W .2d 
at 41 6 (internal quotation omitted). "[A] promise to do that 
which one is already legally obligated to do cannot serve 
as consideration for a contract." Id, "Additionally, there is 
no bargained for exchange as to the procedures adopted in 
hospital bylaws as required to have an enforceable contract." 
Id, This is because the hospital has the right to change the 
bylaws unilaterally and impose those bylaws on its medical 
staff. Id. See also Egu?~ ,  244 S.W.3d at 174 ("A hospital's 
duty to adopt and conform its actions to medical staff bylaws 
as required by the regulation is a preexisting duty, and a 
preexisting duty cannot flurnish consideration for a contract. 
A hospital's obligation to act in accordance with its bylaws, 
in other words, is independent of any contractual obligation 
the hospital may have to the doctor.") 

*5 In further support of his alleged contractual relationship 
with JRMC, Dr. Adem contends that by accepting his 
application for staff membership "on terms and conditions 
that JRMC set forth in its application form," JRMC has made 
the Bylaws a binding contract. (Plaintiffs Memorandum 
in Opposition, Doc. No. 24, p. 6 (citing FAG, 171 4, 
7)) He also asserts that his payment of annual dues to 
JRMC is "consideration" for JRMC's continuing extension 
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of privileges and staff membership to him. The Eighth 
Circuit recognizes that under Missouri law, a hospital can 
be subjected to contractual enforcement of its medical staff 
bylaws if a contractual relationship is established in a separate 
document, See Illadsen v. Alldrain lleulth Care, Inc'., 297 12.3ri 
694, 699 (8th Cir.2002) (citing Zipper, 978 S.W.2d at 417), 
Dr. Adem has not, however, identified any document in which 

C separately sets forth its obligations under the Bylaws. 
We has not alleged that the Bylaws were incorporated into his 
membership application, and he has not attached a copy of 
the application to his complaint. Again, if a hospital wants 
to impose duties and incur obligations with its employees, 
it must do so in a separate document that is not the bylaws. 
See Zipper, 978 S.W.2cl at 417. Because the Bylaws are not 
considered a contract under Missouri law, and because Dr. 
Adem does not allege that JRMC separately obligated itself 
to comply with any other set of standards, his allegations 
regarding his payment of dues or the acceptance of his 
membership application are insufficient to form the basis of 
a separate contractual retationship. 

Thus, in light of the we11 established law in Missouri, and the 
Bylaws' unambiguous language repudiating the existence of 
a contract, the Court finds JRMC's medical staff bylaws do 
not constitute a contract between Dr. Adem and JRMC. 

In addition to claiming a contractuat relationship with JR.MC 
as a basis for his 198 1 claim, Dr. Adem alleges Defendants' 
conduct has impaired his contractual opportunities with 
patients and colleagues. Specifically, he contends that 
Defendants have interfered with his "quasi-contraclual" 
obligation to care for his existing patients by virtue of his 
inability to treat them at JRMC, and precluded him from 
consummating such contractual relationships with potential 
patients who want to, or must be, treated or hospitalized at 

C. (Plaintiff's Memorandum in Opposition, Doc. No. 24, 
p. 5) The EIeventh Circuit rejected a similar argument in 
Jinrenez, 596 F.3d 1304. 

In Jimenez, the plaintiff doctor filed an EEOC charge 
claiming his medical privileges were suspended because of 
his race. The court found the suspension of these privileges 
did not implicate any sight protected by Ej 1981 because 
the doctor did not have any contractual or property interest 
in maintaining his medical staff privileges at the hospital. 
Id at 13 10-1 1. The doctor also argued the suspension 
interfered with his right to contract with patients and third- 
party payors, Id at 13 10. The court ruled that the doctor's 
relationship with the patients he treated at the hospital was 

st beneft of the rnedicz! staff privileges to which he was 
no longer entitled. Moreover, hture contracts he might have 
formed with patients admitted after his suspension were too 
speculative to form the basis of a 1981 claim, Id. 

*6 As in Jiminez, Dr. Adem's relationships with patients 
and colleagues at JRMC was a benefit of having privileges 
there. As discussed above, his privileges were not contractual. 
Therefore, the effect of having those privileges terminated 
cannot be contractual and cannot form the basis of a 8 
1981 claim. The same conclusion precludes Dr. Adem's 
claim regarding potential "business opportunities" with 
colleagues at R M C .  ,/in,incz, 596 1:. Jcl at 13 10. Accordingly, 
Defendants' motion to dismiss Count 111 will be granted. 

Defendants have asked the Court not to exercise supplemental 
jurisdiction over Dr. Adem's remaining claims, and Dr, Adem 
has not objected or otherwise responded to their request. 
(Memorandum in Support, Doc. No. 18, p. 15) District courts 
"may decline to exercise supplemental jurisdiction over" 
a state law claim if "the district court has dismissed all 
claims over which it has original jurisdiction." 28 U.S.C. 
5 1367(c)(3). Count I11 is the only count over which this 
Court has original jurisdiction. Because Defendants' motion 
to dismiss is granted as to Dr. Adem's federal law claim, 
there are no claims remaining over which the Court has 
original jurisdiction. Thus, the Court may decline to exercise 
supplemental jurisdiction to hear the remaining claims, 
Because the Court sees no reason why the parties should not 
adjudicate this dispute in state court, the Court declines to 
exercise supplemental jurisdiction over the remaining claims 
and will dismiss those claims without prejudice, 

Accordingly, 

IT IS HEREBY OWERED that Defendants Jefferson 
Memorial Hospital Association d/b/a Jefferson Regional 
~ e d i c a l  Center and Warren Mark Breite, M,D.'s Motion to 
Dismiss Plaintiff's Amended Complaint for Failure to State 
a CIaim Upon Which Relief can be Granted and for Lack of 
Subject Matter Jurisdiction [17] is GRANTED. Count 111 of 
the First Amended Complaint is dismissed, with prejudice, for 
failure to state a claim. Because this Court declines to exercise 
supplemental jurisdiction over Plaintiffs remaining state law 
claims, Counts I, 11, IV and V are dismissed without prejudice 
to be refiled in state court. 
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IT 13 FURTHER GmERED that Fiai~iiiff Antoine Arie~ri A separate order of dismissal will accompany this 

M.D.'s Motion for Partial Summary Judgment [33] is Memorandum and Order. 

DENIED as moot. 

Footnotes 
I, The factual background is taken from Dr. Adem's First Amended Complaint, as well as from JRMC's recitation of the chronology 

of events in the peer review process taken from its Memorandum in Support of Motion to Dismiss (Doc. No. 18). Dr. Adem adopts 
JRMC1s recitation in his Motion for Partial Summary Judgment. (Doc. No. 33, r[ 3) 
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334 Fed.Appx. 673 
This case was no t  selected for 

publication in  the  Federal Reporter. 
Not for Publication in  West's Federal Reporter 

See Fed. Rule of Appellate Procedure 32.1 
generally governing citation of judicial 

decisions issued o n  or  after Jan.  I, 2007. See 
also Fifth Circuit Rules 28.7,47.5.3,47.5.4. 

(Find CT& Rule 28 a n d  Find CT& Rule 47) 
United States Court of Appeals, 

Fifth Circuit. 

[ 6 ]  physician's provision of substandard medical care 
was legitimate, non-discriminatory reason for hospital's 
revocation of privileges. 

Affirmed. 

West Headnotes (6) 

Dr. Tone JOHNSON a n d  Complete 

Medical Care, PC, Plaintiffs-Appellants 
v, 

Christus SPOHN, et al., Defendants-Appellees. 

No. 08-40262. I J u n e  23 ,2009,  

Synopsis 
Background: Physician, along with his solely owned general 
family practice, brought action against hospital alleging 
his medical staff membership and clinical privileges were 
unlawfblly revoked. The United States District Court for the 
Southern District of Texas, Jollrl D, liaincy, J., 2008 WL 
375417, granted summary judgment in favor of hospital. 
Physician appealed, 

Holdings: The Court of Appeals held that: 

[ l ]  district court did not abuse its discretion by admitting 
hospital's summary judgment evidence of a timeline 
purporting to show the sequence of events leading up to a 
patient's death; 

[2] district court did not commit error when it admitted into 
evidence 20 summary judgment affidavits; 

f3] district court did not abuse its discretion by refksing to 
exclude summary judgment evidence of documents created 
during peer review proceedings; 

[4f hospital and peer-review conimittee were immune under 
the Health Care Quality Improvement Act (HCQIA); 

[S] hospital's medical staff bylaws did not create a conh.actua1 
relationship between hospital and physician; and 

Federal Civil Proecdurc 
(ti- Admissibility 

In physician's action against hospital challenging 
the revocation of his membership and clinical 
privileges at hospital, district court did not abuse 
its discretion by admitting hospital's summary 
judgment evidence of a timeline purporting 
to show the sequence of events leading up 
to a patient's death, even if timeline was not 
relied upon by hospital's review committees 
which ultimately made decision to revoke 
privileges, since timeline assisted district court in 
understanding the other evidence considered by 
those committees and timeline was accompanied 
by affidavits attesting to the accuracy of the 
information. Fcd.Rules C~iv.Proc.Rule 56(c), 28 
U.S.C.A. 

I Cascs that cite this I~eadnote 

[ a i l  IJerlesrai Civil Procedure 
G+m Affidavits 

In physician's action against hospital challenging 
the revocation of his membership and clinical 
privileges at hospital, district court did not 
commit error when it admitted into evidence 
20 summary judgment affidavits submitted by 
persons either involved in patient's treatment 
or in peer review process stating, among other 
things, that physician's treatment of patient 
was below the required standard of care and 
that review process was fair, where district 
court stated it did not take the statements into 
consideration and there was ample additional 
evidence to support district court's conclusions. 
Fcd.lCiilos Civ.Proc.KuIi: 56(c), 28 U.S.C.A. 

"f 

APPENDIX A-6 



Johnson v. Spahn, 334 Fesd.Appx. 673 (2009) 

Evidence 
+.li. Unofficial or business records it1 general 

Evidence 
+ Form and Sufficiency in General 

Federal Civil Procedure 
&* Adn3issibiXity 

In physician's action against hospital challenging 
the revocation of his membership and clinical 
privileges at hospital, district court did not abuse 
its discretion by refusing to exclude summary 
judgment evidence of documents created during 
peer review proceedings, since documents were 
properly authenticated business records; vice 
president of medical affairs at hospital submitted 
affidavit attesting that documents were business 
records compiled at time of peer review 
hearings during regular course of business, 

Hospital's medical staff bylaws, which limited 
the authority of the medical staff, did not create 
a contractual relationship between hospital 
and physician, under Texas law, for purposes 
of physician's 1981 claim against hospital 
challenging the revocation of his membership 
and clinical privileges at hospital; hospital's 
board of directors retained ultimate authority 
over physician's fate. 42 U.S.C,A. 4 195 1 .  

Civil Rights 
Gi-.. C.'ontracts, tradc, and cotn~ncrcial iictivlty 

PE,jrsiciants provision of substandard medical 
care which posed danger to patient safety 
was legitimate, non-discriminatory reason for 
hospital's revocation of physician's medical staff 
membership and clinical privileges at hospital. 
42 1J.S.C.A. 5 1981. 

and docun~ents showed what evidence the 
peer review committed considcrcd, l:cd,Rulcs 
Evid.RuIe 803(6), 28 U.S.C.A. 

Attorneys and Law Firms 

[4] Hcalllt 
.&* Liability or immunity 

Hospital and peer-review committee were 
immune from money damages under the Health 
Care Quality Inlprovement Act (HCQIA) in 
claim brought by physician following revocation 
of his medical staff membership and clinical 
privileges at hospital following peer review 
committee investigation of death of patient 
under physician's care; evidence showed that 
revocation was in furtherance of quality 
health care, committee conducted reasonable 
investigation, physician was afforded right to 
counsel and right to present evidence at hearing, 
and committee found that physician failed to 
attend to patient promptly or to provide urgently 
needed medical care. Health Care Quality 
Improvement Act of 1986, § 402,42 U.S.C.A. $ 
11101. 

3 Cases that cite this headnote 

[5] Civil Riylrts 
SL.~? Contracts, trade, and comn~ercial activity 

"674 Joc A. Florcs, Robcrt J. I.lcil, Juan P. Reyna, Carpus 
Christi, TX, for Plaintiffs-Appellants. 

Bcri Addison Donncll, Donne11 Abernethy & Kieschnick, 
Corpus Christi, TX, Daniel h/lcC,'lure, Robcrt J .  Swift, Hannah 
DcMarco Sibiski, Potcr Stokch, Fulbright & Jaworski, LLP, 
Dallas, TX, for Defendants-Appellees. 

Appeal from the United States District Court for the Southern 
District of Texas, 2:06-CV-138. 

Before OAIIWOOD, DENNIS, and PflADO, Circuit Judges, 

Opinion 

"675 PER CURIAM: * 

Plaintiffs-appellants Tone Johnson, M.D. (Johnson) and 
Complete Medicat Care, P.C. (Complete Medical Care) 
appeal the district court's summary judgment dismissal 
of their claims alleging that Dr. Johnson's medical staff 
membership and clinical privileges at defendant-appellee 
Christus Spohn Hospital (the Hospital) were unlawfully 
revoked. For the following reasons, we AFFIRM. 

',:$Ja,;;fi.::;~:..$de~t' ,-* L + . r , b ~  c,:::, I;;(? i J ''TIn~~rs~yr Reurt%y,, p,!~ ~{;2 j : s l  to origigsl U,S. Gavpyj-ir'irent \J'i"t:jr.k$, /, , 
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I. FACTS AND PROCEEDINGS BELOW 

Dr. Johson  is an African-American physician and the sole 
owner of Complete Medical Care, a general family practice 
in Corpus Christi, Texas. Although not a Hospital employee, 
Dr. Johnson was a member of the medical staff and enjoyed 
clinical privileges there, meaning that he could admit and 
treat patients at the Hospital, for over twenty years at the 
time of the events underlying this suit. Dr. Johnson's medical 
staff membership and clinical privileges at the Hospital 
were suspended and eventually revoked following the death 
of a patient under his care. The legal issues in this case 
iwv~lve the peer review process that followed and whether Dr. 
Johnson's medical staff membership and clinical privileges 
were lawfully revoked. 

On the morning of March 16,2004, Dr. Reveron, an employee 
of Complete Medical Care, admitted patient RM to the 
Hospital for treatment through Dr. Johnson, Dr. Reveron 
suspected that RM was suffering from varicella (commonly 
known as chicken pox) and ordered lab tests to be performed, 
which indicated that RM had a low white blood cell count. 
Although Dr. Reveron ordered a hematology consult upon 
admitting RM, either through the fault of Dr, Johnson or the 
nursing staff, this initial request was never carried out. Dr. 
Johnson claims that he visited RM on March 16, whereas 
appellees assert that Dr. Johnson did not examine Rbf 
personally until the following evening. 

Regardless, shortly after midnight on March 17, RM suffered 
a grand ma1 seizure. No action was taken until approximately 
9:00 a.m., when Dr. Johnson requested that nurses contact 
several hematologists and neurologists, none of whom arrived 
until that evening. Concerned over her husband's treatment, 
RMts wife submitted a request that Dr. Johnson be removed 
from RM's care, which the charge nurse passed on to Dr. 
McCullough (Executive Vice President of the Medical Staff) 
and Dr. Cleaves (Chairman of the Department of Family 
Practice). When informed of this complaint, Dr. Johnson 
responded that RM was "2x stupid" and that he was being 
singled out because of his race. Following an examination by 
a hematologist and Dr. Johnson at around 7 p.m. that evening, 
RM was immediately transferred to the intensive care unit, 
where be was intubated and placed on a ventilator. Soon 
thereafter, RM's wife requested that Dr. Johnson be removed 
as treating physician and Dr. Johnson either removed himself 
or was involuntarily removed. Despite the efforts of several 
specialists, RM died on the morning of March 19,2004, 

At a regularly-scheduled meeting held on March 25, 2004, 
the Hospital's Medical Executive Committee (MEC), which 
was comprised of approximately thirty physicians responsible 
for overseeing the quality of medical care at the Hospital 
and recomimending disciplinary action to the "676 Christus 
Spohn Board of Directors (Board of Directors), heard reports 
from Dr. McCuIlough, who also served on the MEC, and 
another family practitioner about the events leading up to 
RM's death. Although Dr. Cleaves was unable to attend the 
meeting, he was a member of the MEG and recoinnlended 
that Dr. Johnson's privileges be suspended. The MEC 
voted to suspend Dr. Johnson's privileges and to appoint a 
Departmental Action Committee (DAC) composed of five 
physicians from the Department of Family Practice, including 
Dr. Cleaves, to investigate further. Dr. Johnson was promptly . 

informed that his privileges were summarily suspended and 
that he would be granted an "interview" to present his side of 
the story to the DAC. Pursuant to Dr. Johnson's request, the 
MEC met again on April 1, 2004 to hear personally from Dr. 
Johnson and unanin~ously voted to continue his suspension 
pending the DAC's investigation. 

At a meeting of the DAC held on April 7, 2004, Dr. 
Johnson, without the aid of counsel, was permitted to 
explain his treatment of RM and to refute the allegations of 
substandard care. The DAC also heard from several other 
doctors and Hospital staff who were on duty at the time 
that Rn/l was being treated. With Dr. Cleaves abstaining, 
the DAC unanimously voted to continue the suspension 
and recommended revocation of Dr. Johnson's medical staff 
membership and clinical privileges. On April 22, 2004, 
the MEC adopted the DACts findings and made the same 
recoinmendation to the Board of Directors. 

Thereafter, in accordance with the Medical Staff Bylaws, ' 
Dr. Johnson requested review by a Fair Hearing Committee. 
At several hearings held between April and July of 2005, Dr. 
Johnson was represented by counsel, presented evidence, and 
called and cross-examined witnesses. On July 14, 2005, the 
Fair Hearing Committee, which was comprised of five of Dr. 
Johnson's fellow physicians, unanimously concluded that Dr. 
Johnson had failed to meet the burden imposed by the Medical 
Staff Bylaws of showing by clear and convincing evidence 
that the MEC's decision lacked "substantial factual basis or 
that such basis and the concIusions drawn therefrom [were] 
arbitrary, unreasonable, and capricious." The MEC voted to 
affirm its recommendation on July 28,2005, and Dr. Johnson 
appealed to the Appellate Review Body. After hearing oral 
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argument from the Hospital and Dr. Johnson's counsel, the six doing so, we  view the evidence in the light most favorable 
person Appellate Review Body unanimously concluded that to the non-movant. Putel v. i\/li'dl~~rtd hfem'l //o,sp. cc i\4t7d. 

"(a) this matter has been handled in substantial compliance Ctr., 298 F.3d 333, 339 (5th Cir.2002). Summary judgment 
with the Hospital Bylaws, (b) the decision of the hearing is proper "if the pleadings, thc discovery and disclosure 
committee was based upon the evidence presented to it, and materials on file, and any affidavits show that there is no 
(c) the hearing committee decision was reasonable in light genuine issue as to any material fact and that the movant is 
of the hospital's duty to its patients." Further, the Appellate entitled to judgment as a matter of law," FEL).R.CIV,P. SG(c). 
Review Body specifically found that the revocation was not 
based upon race and that Dr. Johnson was afforded a fair 
hearing and a full opportunity to present his case. Finally, Summary JudgmentEvidcnce 

on November 18, 2005, the Board of Directors reviewed the Appellants claim that the district court erred in ovemling 

~ ~ ~ ~ l l ~ ~ ~  ~~~i~~ ~ ~ d ~ , ~  decision and voted to adopt the their evidentiary objections and therefore improperly relied 

recommendation to revokeDr. medical staff on three categories of allegedly inadmissable evidence: a 

membership and clinical privileges. " 

*677 On March 24, 2006, Dr. Johnson and Complete 
Medical Care filed this suit in the Southern District of Texas 
against the Hospital and the various individual administrators 
and several physician members of the MEC and DAC, 
asserting the following claims: violations of federal and 
Texas antitrust laws; violations of the Texas Deceptive 
Trade Practices Act; breach of contract; various state torts, 
including business disparagerncnt, defamation, slander, libel, 
tortious interference with contract, intentional infliction of 
emotional distress, fraud, and misrepresentation; violations of 
the constitutional rights to free speech, due process, and equal 
protection; and race discrimination in violation of 42 U.S.C. $ 
198 1. The district court concluded that, as to all but the section 
1981 claim, appellees were immune from civil liability under 
the Health Carc Quality In~provement Act, 42 1J.S.C. $ 5  
1 1 10 I et sey., and its Texas counterpart, the Texas Health 
Care Quality Improvement Act, TEX. OCC.CODF, ANN. 
$5 160.001 et seq. In regard to the section 1981 claim, the 
district court determined that appellants had failed to create 
a genuine issue of material fact as to whether the Hospital's 
proffered reason for the revocation of Dr. Johnson's privileges 
was a pretext for an underlying discriminatory motive or that 
race was a motivating factor in the decision. Therefore, the 
district court granted summary judgment for appellees as to 
all claims. Dr. Johnson and Complete Medical Care timely 
appealed. 

II. DISCUSSION 

A. Standard ofReview 
We review a grant of summary judgment de novo, applying 
the same standards as the district court. ,Jc-rtkinac v, A!~-~rItoc?'isi 

XXosps. of Dnlla.~, h c . ,  478 X:.3d 255, 260 (5th Cir.2007). In 

timeline of the events leading up to RM's death created 
by Hospital personnel for trial; affidavits from numerous 
individuals involved in RM's treatment and the peer review 
process stating that Dr. Johnson's carc for RM was 
substandard and that the revocation proceedings were fair; 
and various notes, letters, and committee minutes created 
during the peer review process, Evidence that is inadmissable 
at trial may not be relied upon at the summary judgment 
stage. Dup/aliti,r v. Shell OI~shol-e, Inc., 948 F,2cl 187, 192 
(5th Cir. 1991). Unauthenticated documents may not be used, 
but "discovery and disclosure materials on file, and any 
affidavits" may be relied upon, Id,; 17ED,R,C~IV.P. Sb(c). 
We review a district court's evidentiary rulings for abuse of 
discretion. i2.1c(,vontrt/ly v. Dr. Pq)perii5;'t-vcn IJj) Corp., 1 3 I 
F.3d 558, 562 (5th Cir.1998). 

[I] As part of their summary judgment evidence, appellccs 
introduced a timeline purporting to show the sequence of 
events leading up to RM's death. Appellants argue that, 
because the timeline was created after-the-fact and ncver 
relied upon by any of the review committees, it "678 
was irrelevant for the purposes of evaluating what evidence 
those committees considered. Although the timelinc itself 
was not considered by the review committees, it nevertheless 
assisted the district court in understanding the other evidence 
considered by those committees. Moreavcr, the timeline 
was accompanied by the affidavits of seven physicians and 
hospital staff members who had personal knowledge of the 
events described thcrcin and attested to the accuracy of that 
information, The district court did not abuse its discretion in 
admitting the timeline for summary judgment purposes. 

121 The second category of challenged evidence includes 
twenty affidavits submitted by persons either involved in 
RM's treatment or in the peer review process stating, among 
other things, that Dr. Johnson's treatment of RM was below 
the required standard of care and that the review process 
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?vw fair, Appe!!ants c!airr? thstt the statements contninec! in 
those affidavits were conclusory and their objections should 
have been sustained. Affidavits setting forth "ukimate or 
conclusory facts and conclusions of law" are insufficient of 
themselves to support a grant of summary judgment. Galindo 
v. Prk~cisiort Auz. Corer)., 754 F.2d 12 12, I216 (5th Cir. 1985). 
The district court ovemled these objections as moot because 
the court did not rely on those statements in granting summary 
judgment for appellees. Because the district court did not 
take those statements into consideration and there is ample 
additional evidence to support the district court's conclusions, 
we find no error. 

[3] Finally, appellants argue that the various notes, 
letters, and committee minutes created during the peer 
review process contained hearsay and should not have 
been admitted. To authenticate those documents, appellees 
submitted the affidavit of Dr. Davis, who was Vice President 
of Medical Affairs at the I-Iospital and served as the Hospital's 
rcprcsentative throughout the entire peer review process. Dr. 
Davis attested that the documents were business records 
compiled at the time of the hearings during the regular 
course of business by individuals with personal knowledge of 
the information contained therein. See E;EI>.It .llVIIl. X03(6). 

Given Dr. Davis's position at the Hospital and his attendance 
at most, ifnot all, of the hearings, we conclude that the district 

-Act (fTCQIA)i 42 IJ,S.C'. $ 3  1 1  101 el sey. Congress 
enacted the HCQIA to prevent malpractice, to improve 
the quality of healthcare, and to ensure that incompetent 
physicians would be prevented from "mov[ing] Erom State 
to State "679 without disclosure or discovery of the 
physician's previous damaging or incompetent performance." 
42 U.S.C. 11 101(1)-(2). The HCQIA seeks to promote 
these goals through professional peer review, which it 
accomplishes in part by limiting the civil liability of the 
physicians, administrators, and health care entities involved 
in professional review actions, Id. $ 1 1 10 l(3)-(5). 

To that end, the HCQIA provides that, if certain standards 
arc met, participants in a peer review process that results in a 

"professional review action" "shall not be liable in damages 
under any law of the United States or of any State (or political 
subdivision thereof) with respect to the action." Id. 5 1 1 1 1 l(a) 
(1). In order for immunity to attach under the HCQIA, the 
professional review action must be taken 

"(1) in the reasonable belief that the action was in the 
furtherance of quality health care, 

(2) after a reasonable effort to obtain the facts of the 
matter, 

court did not err in admitting those documents as properly (3) after adequate notice and hearing procedures are 
authenticated business records. Moreover, as the district court afforded to the physician involved or after such other 
correctly observed, those documents were aIso admissible procedures as are fair to the physician under the 
for the non-hearsay purposes of "showing what evidence the circumstances, and 
Medical Executive Committee considered, what actions were 
taken by Defendants, whether the procedures taken were fair 
and whether the committee members reasonably believed 
they were acting to further quality healthcare." Therefore, 
we find that the district court did not abuse its discretion in 
refusing to exclude the various docurncnts crcatcd during the 
peer review proceedings. 

Ultimately, district courts are afforded broad discretion on 
evidentiary matters. Gomez vv. St. .Jzrcke Aded Uaig Lliv. hlc., 

442 F.3d 919, 927 (5th CirV2OO(i). The district court did not 
abuse its discretion herc. 

. C. ImmuniQ under the Wealth Care Qualiq Improvement 
Act 
141 With the exception of appellants' section 1981 

claim, the district court dismissed all other claims against 
appellees pursuant to the Health Care Quality Improvement 

(4) in the reasonable belief that the action was warranted 
by the facts known after such reasonable effort to obtain 
facts and after meeting the requirement of paragraph 
(3)." 

Id, 5 11 112(a). Further, the stahrte expressly provides that 
it "shall be presztmed " that these standards have been 
met, unless the presumption is rebutted by a preponderance 

of the evidence. Id. (emphasis added). " Thus, we apply 
an "unusual" standard of review to a grant of summary 
judgment under the HCQIA's immunity provision, which 
the Eleventh Circuit has articulated as follows: " "whether 
[the plaintiffl provided sufficient evidence to permit a jury 
to find that he ha[d] overcome, by a preponderance of 
the evidence, the presumption that [the Hospital] would 
reasonably have believed' that it had met the standards 
of section 11 11 2(a)," rjrycrn v, James R. Holnie7s Xeg'l 
,?/fed Cfr., 33 F.3d I3 18, 1333-34 1 1 th Cir.1994) (quoting 
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Azr,rti?t v, A=~~*:ITG~?~G?*Lc, 979 F.2d 728, 734 (9th Cir, ! 992)); 
see also Efon v. AncJer:son, 199 F.Supp.Zd 550, 57 1 

(N.D.Tex.2002), a f d ,  66 Fcd Appx. 524 (5th Cir.2003) 
(per curiarn), 

The district court held that appellees had met the requirements 
of section 11 112(a) and therefore they were entitled to 
immunity as to all claims except the scction 1981 claim, 
which is specifically exempted fiorn immunity under the 
statute, See id. 4 1 1 11 l(a)(l), Appellants assert that appellees 
failed to satisf) any of the standards laid out in section 
1 1 1 12(a). In doing so, appellants spend much of their briefs 
arguing contested factual matters and challenging the merits 
of thc MEC's decision. However, we remind appellants that 
the "'[tlhe intent of [the HCQIA] was not to disturb, but 
to reinforce, *680 the preexisting reluctance of courts to 
substitute their judgment on the merits for that of health 
care professionals and of the governing bodies of hospitals 
in an area within their expertise." Brycxrr, 33 F.3d at 1337 
(internal citation and quotations omitted). Therefore, our role 
is not to second-guess the merits of the MEC's decision, but 
rather to consider whether the procedures afforded were fair 
and whether the members of the MEC made a reasonable 
investigation and a reasonable decision based on the facts 
before them. See 42 U.S.C. # 1 11 12(a), 

i. Furtherance of Quality Health Care 
In determining whether members of the MEC acted "in the 
reasonable belief that the action was in the fbrtherance of 
quality health care," we apply an objective "totality of the 
circumstances" test. See Poliner v. Te.v, IItwlth S'ys,, 537 F.3d 
368, 378 (5th Cir.2008). In doing so, we consider whether 
" "he reviewers, with the information available to them at 
the time of the professional review action, would reasonably 
have concluded that their action would restrict incompetent 
behavior or would protect patients.' " Id (quoting iZ.Ieyers 
v, Columbi(~/HCrl Ht'althcare Gorp., 34 1 F.3d 4 h 1 , 468 (6th 
Cir.2003)). 

Appellees clearly met this standard. The peer review action 
was prompted by the death of a patient under Dr. Johnson's 
care. The MEC members were presented with evidence 
suggesting that Dr. Johnson had failed to examine the patient 
in a timely manner, that he had failed to order a necessary 
hematology consult, that he had been inaccessible to nursing 
staff attempting to confirm orders, and that his interactions 
with RM and his wife had grown so acrimonious that she 
requested that he be removed as treating physician. Given this 
evidence, the MEC clearly acted in the reasonable belief that 
suspension and revocation of Dr. Johnson's privileges "would 

restict incompetent behavior or t,xJotl1d protect patients," see 
id Appellants have failed to overcome the presumption that 
the MEC members reasonably believed that revocation of Dr. 
Johnson's privileges would hrther quality health care at the 
Hospital. 

ii, Reasorrable Eflort to Qbtain the Facts 
The HCQIA also requires that peer reviewers make "a 
reasonable effort to obtain the facts of the matter." 42 I.J.S.C. 
$ 1 1 1 12(a)(2), Appellants contcnd that appellees suspended 
and revoked Dr. Johnson's privileges and medical staff 
membership without conducting a reasonable investigation. 
We disagree. 

The record reveals that the MEC conducted a reasonable 
investigation prior to making its final decision. At the 
initial meeting held on March 25, 2004, the MEC heard 
the testimony of two of Dr. Johnson's fellow physicians 
with first-hand knowledge regarding Dr. Johnson's care 
for W. Further, the committee members considered the 
recommendation of Dr. Cleaves, who, as head of the 
Department of Family Care, was faiililiar with the events 
leading up to RM's death. This information was sufficient 
to warrant a temporary suspension and the appointment of a 
DAC to investigate hrther. Dr. Johnson was also granted the 
requested interview to present his own side of the facts to the 
MEC in a meeting held on April 1, 2004, 

At the DAC hearing held on April 7, 2004, in addition to 
considering RM's medical records, committee members heard 
from Dr. McCullough, Dr. Cleaves, and the shift supervisor 
and charge nurse on duty at the time of RM's treatment. Dr. 
Johnson was again allowed to give his version of events, 
The DAC's factual findings were eventually adopted by 
the MEC when it recommended revocation of Dr. "681 
Johnson's privileges on April 22, 2004. The Fair Hearing 
Committee, which heard further testimony and reviewed the 
evidence relied upon by the MEC, eventually concluded that 
the MEC's decision was supported by the facts. Finally, the 
Appellate Review Body determined that the Fair Hearing 
Committee's decision was reasonably based on the facts 
presented to it. Thus, the Hospital's internal appellate process 
further confirmed that the MEC's efforts to investigate were 
reasonable, Therefore, we conclude that appellants have not 
presented sufficient evidence to overcome the presumption 
that the MEC made a reasonable effort to obtain the facts. 

iii. Adequate Nofice and Hearing Procedures 

1 .,> , ~ieestl$l#%'N~>;'f 2;3 20-t 3 " /"$ to i*r~~~n Reuters, No claim To originlei U,S, ~uverng~~ant  ~f\fori<s, 6 
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For imr??unity to attach under the HCQI-A, the pmfessiona! 
review action must be taken 'Gaffer adequate notice and A professional review body's failure to meet the conditions 

hearing procedures are afforded to the physician involved or described in this subsection shall not, in itself, constitute 

after such other procedures as are fair to the physician under failure to meet the standards of subsection (a)(3) of this 

the circumstances." Id 5 1 11 12(a)(3). Scction 11 1 12(b) lists section. 

a number of procedures that, if followed, constitute a "safe 
1-12 U.S.C. 5 1 1  112(b). Thus, observing the procedures listed 

harbor" under which the requirements of suction 11 112(a) 
in section l l 1 12(b)(3) ensures that section 1 I 1 12(a)(3) is 

(3) are deemed to be met. Politzc:r, 537 F.3d at 381-82. 
satisfied, However, the statute makes clear that the safe harbor 

Appellants do not claim that Dr. Johnson received insufficient 
examples are not mandatory, and any procedures that are "fair 

notice, but rather that the procedures provided the 
to the physician under the circumstances77 suffice, See ic/. 

were inadequate and unfair. Thus, the safe harbor provisions 
$ 1 1 1 12(a)(3). 

relevant to this case are as follows: 

(b) Adequate notice and hearing 

A health care entity is deemed to have met the adequate 
notice and hearing requirement of subsection (a)(3) of 
this section with respect to a physician if the following 
conditions are met (or are waived voluntarily by the 
physician): 

(3) Conduci of hearing and notice 

If a hearing is requested on a timely basis under paragraph 

(1 )(W- 

(C) in the hearing the physician involved has the right- 

(i) to representation by an attorney or other person of the 
physician's choice, 

(ii) to have a record made of the proceedings, copies 
of which may be obtained by the physician upon 
payment of any reasonable charges associated with the 
preparation thereof, 

(iii) to call, examine, and cross-examine witnesses, 

(iv) to present evidence determined to be relevant by the 
hearing officer, regardless of its admissibility in a court 
of law, and 

(v) to submit a written statement at the close of the 
hearing., . . 

Additionally, sectio1-i 1 1 1 12(c) provides two exceptions 
L C  not where adequate notice and hearing procedures a- 

required: (1) "in the case of a suspension or restriction of 
clinical privileges, for a period of not longer than 14 days, 
during which an investigation is being conducted to determine 
the need for a professional review action"; and (2) in the 
case of "an immediate suspension or restriction of cliriical 
"682 privileges, subject to subsequent notice and hearing or 

othcr adequate procedures, where the failure to take such an 
action may result in an imminent danger to the health of any 
individual." Id. $$ 'I 1 1 i 2(c)( 1 )(B), (cji2). 

Appellants first argue that Dr. Johnson was not provided 
with adequate notice and hearing procedures prior to his 
initial suspension and that appellees' actions do not fall within 
the exceptions in section 1 1 1 13,(c). We disagree, Section 
11 112(c)(l )(L3) authorized the suspension of Dr. Johnson's 
privileges for the thirteen days that the investigation was 
being conducted between his initial suspension on March 25, 
2004 and the DAC hearing on April 7, 2004. Nevertheless, 
appellants maintain that the investigation continued past the 
fourteen-day limit in sectiot~ I I I12(c)(Z)(R), bccause the 
MEC did not make its final recolnmendation to revoke Dr. 
Johnson's privileges until April 22, 2004. 

Even assuming this is true and that the DAC hearing did not 
represent the end of the MEC's investigation, Dr. Johnson's 
continued suspension was justified under the "imminent 
danger9' exception in scction 1 I 1 12(c)(2). While discussing 
this provision in Polinev, we cited with approval to the district 
court's decision in the instant case, which held that "[blased 
on the purportedly negligent treatment of RM, the Court has 
little trouble finding Dr. Johnson's summary suspension was 
appropriately based on the reasonable belief he failed to care 
for a patient and thus may have represented an imminent 
danger to the health of an individual." 537 F.3d at 383 n ,  47 
(quoting ,/(jlzrz.so17 I). C'hri.v/z,s , ' ; l ,o l7~,  No. C-06- 138, 2008 WI, 

I + 
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37541 7, at *I  2 (S.D.Tex. Feh. 8,2008)) (a!teration omitted) 
We agree with the district court's assessment. As we noted 
in Poliner, "the process provisions of the HCQIA work in 
tandem: legitimate concerns lead to temporary restrictions 
and an investigation; an investigation reveals that a doctor 
may in fact be a danger; and in response, the hospital 
continues to limit the physician's privileges," Id :at 384. 
This is precisely what happened here; therefore, whatever 
procedural failings may have accompanied Dr. Johnson's 
initial suspension were authorized under section 1 I 112(c). 

Even under the imminent danger exception, however, 
appellees were required to grant Dr. Johnson due process 
protections at some point prior to the final revocation of 
his medical staff membership and clinical privileges. At the 
meetings held by the MEC and the DAC between March 25, 
2004 and April 22, 2004, the Hospital essentially formulated 
an advisory recommendation to the Board of Directors, 
Although Dr. Johnson was permitted to speak before the 
committees, he was not afforded the right to counsel or 
any other procedural protections. Later, however, when Dr. 
Johnson appeared before the Fair Rearing Committee, the 
Medical Staff Bylaws granted, and Dr. Johnson was afforded, 
the right to representation by counsel, to examine and cross- 
examine witnesses, to present and rebut evidence, to request 
a record of the hearing, and to submit a written statement at 

the close of the hearing ' 
Appellants complain that, at that point in the proceedings, 
Dr. Johnson's burden of proof was so high as to dcny him 
an adequate hearing under scction I 11 12(a)(3). Before the 
Fair Hearing Committee, Dr. Johnson had the "burden of 
proving, by clear and convincing evidence, that the adverse 
recommendation or action lack[ed] any substantial factual 
basis or that such basis and the conclusions "683 drawn 
therefrom [welre arbitrary, unreasonable, and capricious." 
Similarly, the Medical Staff Bylaws limited the Appellate 
Review Body's review of the Fair Hearing Committee's 
decision to considering only: "(a) Whether thcre has been 
substantial compliance with the Bylaws; (b) Whether the 
decision of the hearing committee was based upon the 
evidence prescnted to the hearing committee; [and] (c) 
Whether the hearing committee decision was reasonable in 
light of the hospital's duty to patients." 

Thus, appellants contend that Dr. Johnson was denied 
procedural protections at the most critical stage of the 
proceedings, when the merits were decided, and that the due 
process affordcd later could not remove the "taint" of the 

earlier proceedings. We reject this argument, The EICQIA 

requires that procedural protections be afforded at some point 
in the proceedings, but it does not speciQ when. Moreover, 
neither section i I 1 12(8)(3) nor the safe harbor provisions in 
scction 1 1 112(b)(3) speak to the burden of proof that should 
be applied in peer review actions. Finally, these procedures 
were those specified in the Medical Staff Bylaws, and they 
were only required to be "fair ... under the circumstances." 
See 42 U.S.C, $ 1 1 1 12(a)(3). 

We note that other courts have found the adequate notice and 
hearing requirement in sectiori 1 1 I I2(a)(3) to be satisfied in 
cases involving nearly identical peer review procedures and 
similar burdens of proof. E.g., R~yan,  33 F,3d at 1336; Xlhnfi 
v. Brotvnsuille Gcri, l fosp, ,  No, 2'03-C:V- 1578, 2006 WL, 
167955, a t  "25-26 (W.D.T)a. Jail. 20, 3,006) (unpublished), 
a f d ,  236 f;cd.Appx, 704 (3d Vir..2OO7] (per curiam), For 
instance, in B r y ~ ~ n  the executive committee was charged 
with making a recotn~nendation to the board of directors 
regarding whether sanctions should be imposed against 
the physician. 33 1:,3d at 1324. The physician then had 
the right to request a hearing, at which point he was 
"entitled to representation, and haid] full rights of cross- 
examination and confrontation of witnesses." Icl. at 1325. 
Significantly, at that hearing the physician had thc burden 
of proving "that the recommendation which prompted the 
hearing was unreasonable, not sustained by the evidence, 
or otherwise unfounded." Id The Eleventh Circuit held that 
these procedures were adequate and met thc safe harbor 
provisions under sectivn 11 f 12(b). Id. at 1336. 

I 

Similarly, in Bhaft, the physician was afforded counsel and 
other procedural protections when he appeared before the Fair 
Hearing Committee, which was charged with reviewing the 
MEC's decision to revoke his privileges. 2006 %TI, 167955, st 
"2-3. At that hearing, the physician had the burden "to prove, 
by a preponderance of the cvidence, that the grounds for 
the [MEC's] recommendation lacked any substantial factual 
basis or that the basis or conclusions drawn therefrom were 
arbitrary, unreasonable, or capricious." Id. at *3. The district 
court, whose decision was affirmed by the Third Circuit, 
concluded that the hearing was adequate under the safe harbor 
provisions in section 1 11 12(b)(3)(C). Id, at "26, 

Likewise, we conclude that the procedures provided by the 
Hospital satisfied the safe harbor requirements in section 
1 1 1 12(b)(3 )(C). Dr. Johnson was afforded the right to 
counsel, the right to have a record made of the proceedings, 
the right to call and cross-examine witnesses, the right to 
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present evidence, and the right to submit a written statetnent 
at the end of the hearing, Indeed, it appears that the Medical 
Staff Bylaws were intentionally drafted to mirror the safer 
harbor provisions in section 1 i I 12@)(3)(C). The fact that 
these procedural protections were not "684 provided until 
Dr. Johnson appeared before the Fair Hearing Committee 
does not render them inadequate. And although Dr. Johnson's 
burden of proof was "clear and convincing evidence" and 
therefore slightly more onerous than those faced by the 
physicians in Brytan and Bhatt, we do not believe that 
imposing such a burden violated the strictures of scction 
1 11 12(a)(3). Ultimately, Dr. Johnson's case was considered 
by five separate peer review bodies-the MEC, the DAC, the 
Fair Hearing Committee, the Appellate Review Body, and the 
Board of Directors-in a peer review process that lasted over 
one and a half years. We find that the procedures provided by 
the Hospital were adequate, and that therefore appellants have 
failed to overcome the presumption that the Hospital satisfied 
the requirements of I I 1 12(a)(3). 

iv, Reasonable Belief that the Action Was Warranted by 
the Facts 
Finally, scction 1 11 12(a)(4) requires that, after a reasonable 
investigation and adequate hearings, a professional review 
action be taken in the "reasonable belief that the action 
was warranted by the facts," Essentially, appellants contest 
the factual findings of the MEC and asscrt that it was 
unreasonable for the MEC not to accept Dr. Johnson's version 
of events* Further, appellants claim that revocation of Dr. 
Johnson's medical staff membership and clinical privileges 
was too harsh under the circu~iistances and thus unwarranted 
by the facts, As stated above, we will not substitute our 
own judgment for that of Dr. Johnson's colleagues, who 
are niuch inore qualified to make decisions regarding the 
adequacy of medical treatment and professional competency. 
See Bryrnl, 33 F.3d at 1337. The MEC found that Dr. Johnson 
had failed to attend to RM promptly, failed to provide 
urgently needed medical care, was unavailable to Hospital 
staff, and was unresponsive to the needs of RM and his 
family, all of which ultimately may have contributed in some 
fashion to M ' s  death. Certainly, under these facts the MEC 
members could have reasonably believed that revocation of 
Dr. Johnson's privileges was warranted, and appellants have 
failed to overcome the presumption that they acted in that 
belief. 

v. Appellees A re Immune tinder the HCQIA 

We conclude that appellants have failed to meet their burden 
of demonstrating that a reasonable jury could find, by a 
preponderance of the evidence, that appellees did not satisfjr 
the requirements of section I I 1 12(a) of the HCQIA. Because 
we find that appellees are immune from liability pursuant 
to the HCQIA, we need not consider whether they are also 
immune under the Texas Health Care Quality Ilnprovement 
Act, TRX. OCC:,C,XIDE ANN, 160.00 1 P I  .rctq. 

B, Race Discrimination under Set:tr'on 1981 
The HCQIA specifically excludes civil rights claims from 
immunity, including those brought under 42 U.S.C. $ 1981 

61 ,r(<ij. 42 1J.S.C:. 5 1 I 1 l I (a)( l ) .  Therefore, we consider 
separately appellants' assertion that appellees violated Dr. 
Johnson's contractual rights under 42 U.S.C. 5 198 1. 

Scctiot~ 1981 provides that "[a]ll persons within the 
jurisdiction of the United States shall have the same 
right in every State and Territory to make and enforce 
contracts .., as is enjoyed by white citizens." 42 1J.S.C:. 
i j  I981 (a), The statute defines the phrase to "make and 
enforce contracts" as including "the making, performance, 
modification, and termination of contracts, and the enjoyment 
of ail benefits, privileges, terms, and conditions of the 
contractual relationship." 42 U ,S.C. Ij 198 1(b). 

"685 In analyzing appellants' scction 1981 claim, the 
district court correctly employed the modified 1ll~:ll)or7twll 

I2oitglii.u burden-shifting framework. See J<:nkins, 175 7.311 
at 260-6 1 ; see also 1Zrxchid v, ,lack In The Box, h c , ,  376 
F.3d 305, 3 1 2  (5th C'ir.2004). First, appellants were required 
to establish a prima facie case of intentional discrimination, 
See Jt!nkr'urv, 478 F,3cl at 360, To do so, appellants had 
to demonstrate that (I) Dr. Johnson was a member of a 
racial minority; (2) appellees intended to discriminate on 
the basis of  race; and (3) the discrimination concerned the 
making and enforcing of a contract. See icJ. st 260-61 (citing 
Bc.//ows v, Arnc~oo Oil Co., I 18 F.Bd 268, 274 (5th Cir, 1997)). 
Next, appellees were required to present a legitimate, non- 
discriminatory reason for revoking Dr. Johnson's privileges. 
See it!. at 261. Finally, appellants had to show either that 
the proffered reason was merely a pretext for discrimination 
or that Dr. Johnson's race was a motivating factor in the 
decision, meaning that "his race 'actually played a role in [the 
Hospital's decision-making] process and had a determinative 
influence on the outcome.' " See id, at 26 1 (quoting Reeves 
v, S(xncJrr.son I'l~l~nOir~g I'rocI&s., h ~ . ,  530 U .S. 1 33, 120 
S.Ct. 2097, 2105, 147 Id.Ed.2d 10.5 (2000)) (alteration in 

9 
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origlna!). P.! a!! times, the ultimate bnrden of proof remained and for the ethical conduct and professional practices of its 
on appellants to create a genuine issue of material fact as members and must accept and discharge this responsibility, 
to whether Dr. Johnson's privileges were revoked due to subject to the ultimate authority ofthe hospital Governing 
intentional race discrimination. See id at 26 I . Body ..,.' " 

We first consider whether appellants met their burden of 
establishing a prima facie case. Although Dr. Johnson was 
not a Hospital employee, appellants claim that Dr. Johnson's 
clinical privileges, bestowed on him by virtue of the Medical 

Staff Bylaws, constituted a contractual right of which he 
was unlawfilly deprived. To determine whether a contract 
existed between Dr. Johnson and the Hospital, we look to 
Texas law. In Texas, hospital bylaws can create contractual 
rights in favor of doctors, whereas medical st& bylaws 
generally do not. ,Stc!yhrrn v. Baylor Aded Ctr. cxt G~rlancl, 
20 S.LV.3d 880,'887-88 (Tex.App,-Dallas 2000, no pet.). In 
Sttphnn, the court found that the medical staff bylaws at issue 
did not grant the doctor the contractual right to receive an 
application to reapply for hospital privileges. Id. at  888. After 
observing that the medical staff and the hospital were distinct 
entities, the court considered the nature of the hospital board's 
authority in relation to the medical staff bylaws: 

"[Tlhe preamble to [the hospital's] medical staff bylaws 
recognizes that the staff 'is subject to the ultimate authority 
of the board.' The medical staff bylaws do not attempt to 
define or limit [the hospital's] power to act through its board 
of trustees. Bylaws that do not define or lirnit the power of a 
hospital as it acts through its governing board do not create 
contractual obligations for the hospital. This is true despite 
the fact that the board may have approved and adopted the 
staff bylaws." 
I d ,  (internal citation omitted). Therefore, the court 
concluded that the medical staff bylaws created no 
contractual rights on behalf of the doctor, because the staff 
bylaws were not binding on the hospital itself. Id .  

Federal courts applying Texas law have also found that 
medical staff bylaws do not generally create contractual rights 
in favor "686 of doctors. E.g., !+re, 199 F.Supp.2ci at 
562-63; A.lonroe v, ilM lioLsps. o f ' k , ,  877 E:.Sixpp, 1022, 
1029 n, 5 (S,D,Tex. 199.1). In Vurz, which was affirmed by this 
court, the district court relied on the preamble to the medical 
staff bylaws in determining that those bylaws did not create 
contractual rights on the part of the plaintiff physician, See 
199 F.Supp.2d at 563. Thc district court observed that: 

Id, (emphasis in original). The court also noted that "although 
the various hospital committees, including the Executive 
Committee, were charged with making recommendations on 
a member's reappointment application under the medical 
staffs bylaws, ... the final authority on this decision rested 
solely with the Hospital's Governing Body." I d .  at 563-64 
(emphasis added).  heref fore, the district court found that 
"no contract was created between Plaintiff and the Defendant 
Hospital simply by virtue of the fact that Dr. Van had been 
granted staff privileges at the hospital," and thus Dr. Van 
could not recover under section 198 1 ,  lo'. at 564-65. 

[S] Similarly, in this case the preamble to the Medical Staff 
Bylaws limits the authority of the mcdical staff, and therefore 
the Medical Staff Bylaws themselves, to bind the Board of 
Directors: 

"There shall be an organized and self 
governing Medical Staff to which is 
delegated by the Governing Board 
the overall responsibility for the 
quality of professional services and 
the ethical and professional practice 
provided by members of the Medical 
Staff and other individuals with 
clinical privileges. The activities of 
the Medical Staff in fulfilling these 
responsibilities are subject to final 
review and approval of the Governing 
Board." 

(emphasis added). Additionally, as was the case in b'ur7, none 
of the peer review committees in this case had the power to 
make a final decision in Dr. Johnson's case that would bind 
the Board of Directors. Rather, the MEC, the Fair Hearing 
Committee, and the Appellate Review Body could only make 
recommendations to the Board of Directors, which retained 
the ultimate authority over Dr. Johnson's fate. Therefore, 
because we find that the clinical privileges bestowed upon 
Dr. Johnson under the Medical Staff Bylaws did not give him 
any contractual rights, we hold that appellants have failed to 
establish a prima facie case under section 1 %  8 .  See .Icvzkins, 

"[Tlhe Medical Staff Bylaws in place at the Hospital 478 F.3d at 260* 

provided in their preamble that the medical staff was 
'responsible for the quality of medical care in the hospital 
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[5] Moreover, even if we were t~ assume, as the district 
court did, that appellants established a prima facie case, 
we conclude that appellants' section 1981 claim would 
still fail as a matter of law, Appellees have presented 
a legitimate, non-discriminatory reason for the revocation 
of Dr. Johnson's privileges: namely, that Dr. Johnson's 
provision of substandard medical care posed a danger to 
patient safety. We find that appellants havc not satisfied 
their ultimate burden of presenting sufficient evidence such 
that a reasonable jury could find that appellee's justification 
for revoking Dr. Johnson's privileges was a pretext for 
discrimination *687 or that race was a nlotivating factor in 
the decision. 

Appellants' strongest evidence consists of statements made 
by the Chairman of the MEC, Dr. Acebo, who allegedly told 
Dr. Johnson during the peer review process: "I guess you are 
being made an example of. Man, I thought they were going 
to drop this for sure. It looks like it's because you're black. 
They wouldn't be doing this to somconc whitc or Hispanic, 
you know." Later, when appearing as a witness before the Fair 
Hearing Committee, Dr. Acebo admitted to previously stating 
under oath that "iEDr, Johnson was not b!ack, things may have 
been a little different." In a subsequent deposition, Dr. Acebo 
attempted to clarify his previous statements, observing that 
Dr. Johnson was "probably9' treated more severely because 
of his personality, which, in his mind, was affccted by 
Dr. Johnson's race, i.e., "black man with an attitude." As 
Chairman of the MEC, Dr, Acebo did have some authority 
over that particular committee's decision, but he was only one 
of the dozens of doctors that reviewed Dr. Johnson's case. See 
id at 262. Moreover, Dr. Acebo testified that he was one of 
only two or three committee members who actually advocated 
lesser sanctions, and he was not even present at the July 28, 
2005 meeting at which the MEC accepted the Fair Hearing 
Committee's report and made its final recommendation to 
the Board of Directors to revoke Dr. Johnson's privileges. 
Thus any discriminatory animus that he himself may have 
harbored did not contribute to the revocation of Dr. Johnson's 
privileges, In the end, Dr. Acebo's remarks amount to nothing 
more than mere speculation as to the motives of the other 
committee members, which Dr. Acebo admitted was founded 
solely on his own personal opinion. Dr, Acebo testified 
that his suspicions were based on his knowledge of two 
other unspecified peer review proceeding in which unnamed 
white doctors were not punished as severely as Dr. Johnson. 
Other than the very briefest generic descriptions, there is 
no evidence regarding the circumstances of those wholly 
unidentified peer review actions (or the conduct charged 

against the doctor or doctors or the severity of any resu!t 
thereof). As we observed in ,Jt?~kin,v, mere "opinions, with 
no supporting evidence," that a suspension or revocation of 
privileges was based on race are insufficient to support a 
claim of discrimination. See id at 262 (emphasis in original), 

Appellants also alIege that Dr. McCuliough complained a 
few months before the peer review that Dr. Johnson "took 
his place in medical school," thus allegedly detnonstrating 
his resentment toward African-American doctors. Further, 
appellants claim that when Dr. Johnson arrived at the 
Hospital over twenty years ago, Dr. Cleaves indicated that 
he did not wish to practice in the same building as Dr. 
Johnson because of his race. As these alleged statements 
are removed in time and substance from the peer review 
process, we find them to be mere "stray remarks," which 
are insufficient to support a section 198 1 claim. See id. at 
26'1-62. Appellants' assertion that the MEC was "all-white" is 
not correct, as the record reflects that the committee included 
several Hispanic and Indian doctors. Finally, other than Dr. 
Acebo's unsubstantiated suspicions, appellants provide no 
proof for their assertion that Dr, Johnson was treated more 
severely than a white doctor would have been under siniilar 
circumstances. 

Therefore, we hold that appellants have failed to present 
sufficient evidence for a reasonable jury to conclude that 
appellees violated scotion 198 1 when they revoked Dr. 
Johnson's clinical privileges. Appellants have not established 
a contractual relationship that would support a claim under 
sectior~ I98 1 ,  nor have they created a fact issue as to whether 
appellees' proffered "688 reason for revoking Dr. Johnson's 
privileges was pretextual or that race was a motivating factor 
in the decision. 

111. CONCLUSION 

We find that the district court did not abuse its discretion 
in overruling appellants' evidentiary objections. We also 
conclude that the district court did not err in granting 
appellees immunity under the HCQIA, Finally, we hold that 
the district court correctly dismissed appellants' scctiot.1 I981 
claim because: ( I )  appellants failed to establish that the 
Hospital breached his contractual rights; and in any event (2) 

appellants failed to demonstrate that the proffered reason for 
the revocation of Dr. Johnson's privileges was pretextual or 
that race was a motivating factor in the decision. Therefore, 
the district court's judgment is 

'i "1 
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AFFIRMED, 
Parallel Citations 

2009 WL 1766557 (C.A.5 (Tex.)) 

Footnotes 
* Pursuant to STH CIR. R. 47.5, the court has determined that thls opinion should not be published and is not precedent except under 

the limited circumstances set forth in 5TH CIR, R. 47.5.4. 

1 The procedures for conducting a peer review were contained wlthln the Hospital's "Credentials Policy and Procedure Manual," which 
was incorporated by reference into the Medical Staff Bylaws. 

2 We also note that, well after the revocation of Dr. Johnson's privileges at the Hospital, he was also disciplined by the Texas State 
Board of Medical Examiners for his role in treating RM, The Board of Medical Examiners determined that Dr. Johnson had failed to 
observe the required standard of care under Texas law, therefore it imposed a one-year probated suspcnsion of Dr. Johnson's license. 
Dr. ~ohnson has apparently appealed those sanctions in state court proceedings that are still pending. 

3 The HCQEA defines a "professional review action" in part as "an action or recommendation of a professional review body which 
is taken or made in the conduct of professional review activity, which is based on the competence or professional conduct of an 
individual physician (which conduct affects or could affect adversely the health or welfare of a patient or patients), and which affects 
(or may affect) adversely the clinical privileges, or membership in a professional society, of the physician." 42 ti.S.C. 5 I 1 15 I( ' ) ) .  In 
this case, it is undisputed that the Medical Executive Committee's recommendation to revoke Dr. Johnson's medical staff membership 
and clinical privileges met this definition. 

4 Section 1 1 1 12(a) concludes by stating: 

"A professional review action shall be presumed to have met the preceding standards necessary for the 
protection set out in section 11 11 l(a) of this title unless the presumption is rebutted by a preponderance 
of the evidence." 

5 Dr. Johnson also cxcrciscd all these rights, with the possible exception that he may have failed to submit a written statement at thc 
close of the hearing. 

6 itlrcr)on/lell Douglas Coq~.  v. Grretr, 41 1 T!,S. 792, 43 S.Ct. 1 S 17, 26 Id.Ed.2d 668 ( 1  973). 

7 As with the procedures observed during the revocation process, Dr. Johnson's privileges were granted pursuant to the Hospital's 
"Credentials Policy and Procedure Manual," which, as noted above, was incorporated by reference into the Medical Staff Bylaws, 

8 The case relied on by appellants, Gon:ult~z v.  S C Z ~ I  ./~cirltu ,tIeihodisf Hos,ri., 880 S.W.2d 436, 438 ('Te.u.App.-'l'exarkana 1994, writ 
dcnictl), involvcd the bylaws of the Hospital itself, not Medical Staff bylaws (and in any event no actionable violation was found). 

End of Dacumc?nt Q 2013 Thnmsan Reutsrs. No claim to origirlal U.S. Govern r~~sn t  Works. 
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Opinion 

NEMOMNDUM AND ORDER 

JULIE A. IIOBTNSON, District Judge. 

*I Plaintiff Pitt Vesom, M.D. filed this action 
against Atchison Hospital Association ("AHA") and three 
physicians, Ryan Thomas, M.D., Douglas Goracke, M.D., 
and Donald Swayze, D.O,, who were members of the AHA 
Medical Executive Committee ("MEC"), and who voted to 
deny plaintiffs application for reappointment of medical 
and staff privileges at AHA. Plaintiff contends that the 
denial of his staff privileges at AHA resulted from an 

As described more fi-illy below, the Court grants plaintiffs 
Motion for Leave to File Declaration and Exhibits under 
Seal, grants defendants' Motion for Summary Judgment, and 
denies as moot both of defendants' motions to exclude expert 
testimony. 

I, Summary Judgment Standard 
Summary judgment is appropriate "if the pleadings, 
depositions, answers to interrogatories, and admissions on 
file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the moving 

party is entitled to judgment as a matter of law." ' A fact is 
only material under this standard if a dispute over it would 

affect the outcome of the suit. ' An issue is only genuine if 
it "is such that a reasonable jury could return a verdict for 

the nonmoving party." The inquiry essentially determines 
if there is a need for trial, or whether the evidence "is so une- 

sided that one party must prevail as a matter of law." " 
The moving party bears the initial burden of providing the 
court with the basis for the motion and identifying those 
portions of the record that show the absence of a genuine issue 

of material fact. "A movant that will not bear the burden of 

persuasion at trial need not negate the nonmovantis claim." ' 
The burden may be met by showing that there is no evidence 

to support the nonmoving party's case. If this initial burden 
is met, the nonmovant must then "go beyond the pleadings 
and 'set forth specific facts' that would be admissible in 
evidence in the event of trial from which a rational trier of 

fact could find for the nonmovant." ' When examining the 
underlying facts of the case, the Court is cognizant that all 
inferences must be viewed in the light most favorable to 
the nonmoving party and that it may not make credibility 

h 

agreement and conspiracy to fabricate reasons for refusing determinations or weigh the evidence. ' 
to continue his staff privileges because he is Asian, he had 
reported incidents of professional incompetence at AHA, *2 When deciding a summary Judgment nlotion9 the Court 

and because defendants prevented or restrained him from may consider evidence submitted, if admissible in substance, 

practicing medicine in the Atchison community. even if it would not be admissible, in form, at the trial. '" The 
Tenth Circuit recently explained, 

The Court now considers the following motions: (1) plaintiRs 
Motion for Leave to file Declaration and Exhibits under Seal 
(Doc. 183); (2) defendants' Motion for Summary Judgment Parties may, for example, submit affidavits in support 

(Doc. 161); (3) defendants' Motion to Exclude Declaration of Summary judgment, despite the fact that affidavits 
and Expert Testimony of John-Henry Pfifferling, Ph.D. (Doc. are often inadmissible at trial as hearsay, on the theory 

142); and (4) defendants' Motion to Exclude Affidavits and that the ~ i d c n c e  may ultimately be presented at trial 

Expert Testimony of ~ u r t  V, b e g e r ,  P ~ . D .  ( D ~ ~ .  145). in an admissible form. Nonetheless, "the content or 
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substance of the evideace must be admissible." Thus, for 
example, at summary judgment courts should disregard 
inadmissible hearsay statements contained in affidavits, 
as those statements could not be presented at trial in any 
fonn. The requirement that the substance of the evidence 
must be admissible is not only explicit in Rule 56, which 
provides that ""[lupporting and opposing affidavits shall ,. . 
set forth such facts as would be admissible in evidence," 
Fcd.R,Civ.P. SG(c), but also implicit in the court's role 
at the summary judgment stage. To determine whether 
genuine issues of material fact make a jury trial necessary, 
a court necessarily may consider only the evidence that 

would be available to the jury. I ' 
XI. Factual Background 

A, Evidelrtiary Objections 
At the outset, the Court notes that significant portions of the 
voIu~ninous recitation of facts by both parties are immaterial 
to the resolution of the summary judgment motion. Although 
they aid in the Court's understanding of the context of the 
claims made in this case, they do not impact the resolution 
of ciaims and affirmative defenses under the applicable 
summary judgment standard. 

There are a number of evidentiary issues the Court must 
resolve before determining the material uncontroverted facts 
in this matter. In their reply memorandum, defendants move 
to strike numerous declarations submitted by plaintiff with 
his response, including plaintiffs own declarations made 
subsequent to his deposition. Specifically, defendants seek to 
strike the declarations of Dr. James Rider, Kathy Jackson, 
Rosetta Birch, Dr. David Ware, and Dr. James Asher on 
various grounds. Plaintiff filed a separate motion for leave 
to file his third declaration with exhibits under seal (Doc. 
194). In response, defendants argue that the third declaration 
is irrelevant and a "sham affidavit," and should not be filed for 
the same reasons that they oppose consideration of plaintiffs 
second declaration. The Court ordered plaintiff to submit this 
third declaration for in camera review so that it may decide 

faco~a! statements in his response brief. At the time hc 
filed his response, plaintiff also filed a motion to file a 
third declaration, along with attached exhibits, under seal 
("Vesom III"), To be clear, there is no citation in the fact 
section of plaintiffs response memorandum to Vesom 111, 
although plaintiffdoes discuss the declaration in the argument 
section. Defendants ask the Court in their reply to disregard 

all portions of plaintiffs "affidavit" '' that are either not 
based on personal knowledge, or create "sham" fact issucs. 
Defendants also filed a separate response to the motion to file 
a third declaration under seal on the same grounds. 

Sham Afidavit 
*3 Defendants argue that Vesom I1 and I11 should be stricken 

because they constitute "sham affidavits," since they were 
composed long after plaintiff's deposition and attempt to 
change the answers he gave during that deposition. The Court 
may not disregard Vesom I1 and 111 simply because they 

conflict with plaintiffs prior sworn statements. '' But "such 
evidence may be disregarded when a court concludes that the 

evidence is merely an attempt to create a sham fact issue." l 4  

"[Tlhe utility of summary judgment as a procedure for 
screening out sham fact issues would be greatly undermined 
if a party could create an issue of fact merely by submitting 

[evidence] contradicting his own prior testimony." '' The 
Court looks at the following factors to determine if Vesom 
11 or 111 present a sham fact issue: "whether the [party] 
was cross-examined during his earlier testimony, whether the 
[party] had access to pertinent evidence at the time of his 
earlier testimony, or whether the [contested evidence] was 
based on newly discovered evidence, and whether the earlier 
testimony reflects confusion which the [contested evidence] 

attempts to explain." l 6  

Vesom was deposed on March 28 and June 18, 2005. 
It appears from the transcripts that plaintiff was not 
cross-examined by his own counsel during the deposition. 
Discovew was due to be complete in this case on July 

those issues. The Court has naw reviewed the declarations 
15, 2005. l 7  Plaintiff argues that the documents attached to 

in question, as well as reviewed in camera plaintiffs third 
Vesom 11 and Vesom I11 were not produced to him until 

declaration and supporting exhibits by plaintiff. 
May 25, 2005, and that KDHE documents were not niade 
available to him until June 16, 2005, two days before the 

1. Plaintifrs Declarations second day of his deposition. Plaintiff maintains that he "did 

Plaintiff wo declarations with his response to not know of the content of these records and could not have 

the summary judgment motion, titled Vesom Declaration testified from his personal knowledge of these examples of 

I ("Vesom 1") and Vesom Declaration 11 TVesom 11"). disparate treatment." The Court agrees that plaintiff could not 

Plaintiff relies on these declarations to support various 
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have a ~ s ~ e r e d  questions ahnut these documents during his --- . 
deposition. 

Defendants point the Court to one example of plaintiffs 
attempt to create a sham issue of fact, Defendants argue 
that during plaintiffs deposition, he itemized instances of 
alleged discrimination that formed the'basis of his Complaint, 
At the conclusion of the March 28 deposition, counsel for 
defendants remarked: "Also marked as Vesom Deposition 
Exhibit No. 114 a one page handwritten notes [sic] that was on 
the inside cover of Dr. Vesom's version of Vesom Deposition 
Exhibit No, 101 that he has referred to as an itemized list of 

the specific instances, I believe of racial discrimination." I X  

Plaintiffs counsel responded, "We agree that is Exhibit 114, 

notes of some of his complaints about discrimination." l 9  

At the June 18 deposition, plaintiff answered defendants' 
questions about Exhibit 114. At one point, defendants' 
counsel asked if the exhibit constituted a "fkll compilation 
of all the incidents that you believe support the fact that 

you were racially discriminated against." 2U Plaintiff replied, 

"That is ~ o r r e c t . " ~ '  Defendants argue that Vesom I1 and 
I11 are subsequent attempts to change this answer and create 
sham fact issues. 

*4 The Court declines to find that these affidavits are 
"sham affidavits" as defendants urge, Defendants seem 
particularly concerned that plaintiff repeatedly refers to 
actions that constitute "disparate treatment9' of Asian 
physicians compared to other similarly situated physicians 
at Atchison Hospital Association. Defendants maintain 
that "[nlowhere was disparate treatment, or the specific 
'examples' and arguments contained in the Declaration, 
mentioned." The Court is not persuaded by this argument. 
Plaintiff alleges a number of counts in his Complaint that 
are based on race discrimination. " 'Disparate treatment .,, 
is the most 'easily understood type of discrimination. The 
employer simply treats some people less favorably than others 
because of their race, Proof of discriminatory motive is 

critical."" Disparate treatment is simply a way of referring 
to intentional discrimination, as compared to disparate impact 
claims which "involve employment practices that are facially 
neutral in their treatment of different groups but that in fact 
fall more harshly on one group than another and cannot 
be justified by business necessity. Proof of discriminatory 

motive ... is not required."23 Although the Court sincerely 
doubts the term "disparate treatment" was originally coined 
by plaintiff without the guidance of his attorney, the Court 
finds no impropriety or unfair surprise in its inclusion in 

the dec!arations, The question c?f its materk!ity wi!! be 
addressed under the Court's discussion of the substantive 
discrimination counts, as this evidence primarily points to 
plaintiffs perceived differences in treatment between himself 
and other physicians at AHA, 

Further, the Court finds that the differences in plaintiff's 
deposition and his declarations do not amount to the creation 
of a sham issue of fact. The deposition transcript reveals 
that plaintiffs counsel clarified at the end of the first day 
of testimony, that Deposition Exhibit 114 alleged some of 
the instances of discriminatory conduct. Further, unlike most 
cases that strike an affidavit as improper on these grounds, 
plaintiff added to an answer given in his deposition, rather 
than changing his answers entirely. Given that plaintiff was 
not cross-examined, and that he did not have an opportunity 
to review many of the documents discussed in his declaration 
prior to the deposition, the Court declines to strike them on 
the grounds that they constitute sham affidavits. 

Personal Knowledge Requirement 
f'ed.R.Evid, 602 requires that a testifying witness "halve] 

personal knowledge of the matter" testified to. 24 Also, 
1i;'cci.R.Civ.P. 56(c) requires that affidavits be made on 
personal knowledge and "set forth such facts as would be 
admissible in evidence .... The court may permit affidavits 
to be supplemented or opposed by depositions, answers to 
interrogatories, or further affidavits." "Under the personal 
knowledge standard, an affidavit is inadmissible if 'the 
witness could not have actually perceived or observed that 

which he testifies to.' " 25 Statements of "mere belief in an 

affidavit must be disregarded." 26 

*5 The Court finds that Vesom I1 and 111 contain plaintiff's 
statements based on personal knowledge; recitations of his 
attorney's correspondence with defendants; and reaction, 
beliefs, and opinions concerning certain documents provided 
to him through discovery in this case. The majority of Vesom 
I1 contains plaintiffs arguments about why each document in 
his credentials file is "manufactured to make it appear that 
my behavior was inappropriate," In the course of making 
this point, plaintiff construes the hospital bylaws, recites 
exhibits, and makes legal and factual arguments. Often, 
plaintiffs contentions make reference to "manufactured" or 
"doctored" documents created by defendants. Vesom 111 
similarly construes documents produced through discovery, 
but covered by protective order. 

1, v hi:;:$ ,.,i;,a~,~~Nex;e" $, h 1 @ 20'4 3 Tt.\an.rscsi? Rot~jsr", !No cll~irri tc; orjgifial IJ.;:;, Go:jeypnri:!rrl iJ4jorks, 

APPENDIX A-20 



Vesorn v. Atchison Wosp, Ass'n, Not Reported in F.SuppS2d (20061 

The Court disregards the statements in piaintiffs declarations disclosures. Sanctions for violating thz disc1omi-c rules in 
to the extent he attempts to construe and interpret Rule 26 are provided for in Rule 37: 
other summary judgment evidence. Such construction and 
interpretation is not an appropriate task for a witness's 
affidavit, which is a tool used to oresent facts and not 

beliefs and argument. 27 While the Court will duly consider 
plaintiffs arguments made in his summary judgment brief- 
the appropriate forum for argumentation-it will not consider 
such arguments couched in a party's own affidavit, which 
should represent pure statements of fact. Instead, the Court 
construes the summary judgment record under the applicable 
guidelines and determines if the uncontroverted evidence 
sufficiently demonstrates a genuine issue of material fact. 

There are many statements in Vesom I1 and 111 that are not 
based on personal knowledge, but are conclusory opinions. 
Examples of such statements in Vesom I1 include: "[Tlhe 
aforementioned medical staff at AHA .,, conspired to prevent 
me from practicing at AHA;" and "When I rcapplicd for 
privileges at AHA in 1998 ... my application was treated 
differently from any other application received prior to or 
since that date," The Court declines to itemize each and every 
incidence of such statements, as Vesorn II spans fourteen 
pages and contains sixty-one paragraphs of statements and 
Vesom I11 spans three pages with eleven paragraphs of 
information. The Court will disregard all statements in Vesom 
I1 and IIX that are not supported by other portions of the 
record, or that do not represent statements based on plaintiffs 
personal knowledge. The Court will only consider, for 
purposes of determining the uncontroverted evidence, those 
statements that plaintiff could have perceived or observed, 
and wilI construe the evidence in the light most favorable to 
plaintiff as the non-moving party. As such, the Court grants 
pIaintifPs motion to file the declaration and exhibits under 
seal (Doc, 183) and orders the Clerk's Office to file under 
seal the declaration and exhibits delivered to the Court for 
in camera review. 

2. Birch and Jackson Declarations 
Defendants urge the Court to strike the declarations of Rosetta 
Birch and Kathy Jackson because they were not properly 
disctosed under E:cd,R.Civ+P. 26. Kulc 26(a)(l) requires the 
parties to provide, without waiting for a discovery request, the 
name of each person "likely to have discoverable information 
that the disclosing party may use to support its claims or 
defenses, unless solely for irnpea~hrnent.~~ Under Rule 26(e), 
the parties are under a duty to supplement these initial 

*6 A party that without substantial 
justification fails to disclose 
information required by iituIc 26(a) or 
26(e)( I ) ,  or to amend a prior response 
to discovery as required by Rule 26(a) 
(2), is not, unless such failure is 
harmless, permitted to use as evidence 
at a trial, at a hearing, or on a motion 
any witness or information not so 

disclosed, 2X 

Plaintiff filed an amended witness and exhibit list on 
February 1, 2005, which did not list either Birch or Jackson 
as witnesses, Supplemental disclosures under Fed.R.Ci\r.P, 
26(c) were ordered to be served by June 6, 2005. The record 
does not reveal that an amended witness list or a Notice of 
Service for supplemental disctosurcs under Iiulc 26(c) was 
filed after the February 1,2005 disclosures. Birch and Jackson 
both dated their declarations in January 2006, soon before 
the response to the summary judgment motion was filed. 
Plaintiff uses these declarations to support additional material 
facts in his response to summary judgment. Specifically, 
plaintiff uses the Birch Declaration to support his contention 
that certain documents relied upon by defendants in their 
decision not to renew plaintiffs privileges, contain false 
information, Both declarations are used to suppart plaintiff's 
contention that any legitimate reason for the denial of his 
privileges is a pretext for discrimination. Because these 
declarations are being used by plaintiff to support elements of 
his discrimination claims, the Court finds that the failure to 
disclose Birch and Jackson as potential witnesses, who could 
then be deposed by defendants, is not harmless. 

Under these circumstances, the Court is unable to find that 
plaintiff was substantially justified in failing to disclose 
this information. Both witncsscs attest that they wcrc 
employed by AHA for years, during the same period of 
time that plaintiff was affiliated with the hospital. These 
are not instances of witnesses who were unknown to the 
plaintiff. Neither declaration relies upon documents that 
were not produced prior to the deadline to file supplemental 
disclosures. Even if these witnesses were discovered after that 
deadline, l<ule 26 imposes a continuing duty upon parties to 
supplement their disclosures. Certainly, it was feasible for 
plaintiff to disclose these two witnesses some time prior to 
when he responded to the summary judgment motion. 
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Because the Court finds that plaintiff was not substantially 
justified in withholding this information, and that the failure 
to disclose was not harmless, the Court grants defendants' 
motion to strike the Birch and Jackson declarations. 

3. Dr. Rider's Declaration 
Defendants move to strike Dr. James Rider's first declaration 
("Rider I"), because it contains hearsay statements and is 
not based on personal knowledge. Much like plaintiff's 
declarations, Dr. Rider's declaration contains both facts based 
on personal knowledge, as well as conclusory opinions 
or beliefs. The Court finds that Dr. Rider's account of 
the committee meetings he attended are based on personal 
knowledge, However, his conclusions about how the other 
members felt toward plaintiff could not be based on personal 
knowledge. 

*7 Alternatively, Dr. Rider's belief that the other committee 
members were "angry" at plaintiff, as stated in paragraph 
2, must be based on things those members told him, 
which is inadmissible hearsay evidence. Inadmissible hearsay 
evidence in an affidavit is not to be considered on a motion 

for summary judgment. 29 However, the Court finds that as a 
member of the MEC at the time the decision about plaintiffs 
privileges was made, Dr. Rider does have firsthand, personal 
knowledge of events that transpired in the meetings that he 
attended and during thc collective decision-making process, 
Therefore, the Court will only disregard the declaration to 
the extent it states Dr. Rider's conclusory beliefs about the 
feelings or intent of others. 

4, Dr. Ware" Declaration 
Defendants move to strike Dr. David Ware's Declaration 
because it contains inadmissible hearsay and is not entirely 
based on personal knowledge. The Court agrees. Paragraphs 
2, 3, 4, 5, 7, and 8 all amount to inadmissible hearsay-the 
witness is recounting statements he heard that were made by 
other declarants. The Court does not anticipate any exclusion 
or exception to the hearsay rule that would apply to these 
statements. Further, Dr. Ware states his opinions about the 
feelings and attitudes of certain physicians toward plaintiff. 
The Court will only consider the small amount of Dr. Ware's 
declaration that is based on admissible evidence and will no6 
consider hearsay statements or statements about Dr. Ware's 
conclusory opinions. 

5. Dr. Asher's Declaration 
Defendants move to strike Dr. James Asher's declaration 
because it is not based on pcrsonal knowledge. Dr. Asher 
was the chief executive officer of AHA for a number of 
years until his retirement in 1990. He was responsible for 
recruiting plaintiff to establish a practice in Atchison in 1983. 
Much of Dr. Asher's declaration is based on information that 

"he has learned" or that is his "belief ."30 As defendants 
point out, much of Dr. Asher's statements concern events 
that occurred after he retired in 1990, There is no basis 
provided in the declaration for his personal knowledge of 
these later events. Therefore, because Dr. Ashes's declaration 
relies almost entirely on hearsay and information that Dr, 
Asher has not acquired through personal knowledge, the 
Court disregards the majority of the declaration, 

6. Authentication of Documents 
Defendants argue that many documents filed in support 
of plaintiff's summary judgment response are not properly 
authenticated and are therefore inadmissible, Specifically, 
defendants object to a number of handwritten notes filed as 
attachments to Vesom 11, 

Unauthenticated documents, once 
challenged, cannot be considered by 
a court in determining a summary 
judgment motion. In order for 
documents not yet part of the court 
record to be considered by a court 
in support of or in opposition to 
a summary judgment motion they 
must meet a two-prong test: (1) 
the document must be attachcd to 
and authenticated by an affidavit 
which conforms to rulc SCi(c); and 
(2) the affiant must be a competent 
witness through whom the document 
can be received into evidence .... 
Documentary evidence for which a 
proper foundation has not been laid 
cannot support a summary judgment 
motion, even if the documents in 
question are highly probative of a 
central and essential issue in the 

case. '' 



Vesom v, Atchison Hosp. Ass'n, Not Reporled in F,Supp.Zd (2006) 

*8 The Court agrees with defenda~ts that the handwritten 
notes attached to Vesom I1 do not appear to be authenticated 
under this standard. It appears to the Court that, at the very 
least, these notes were written by more than one person. These 
documents could only be authenticated in Veso~n I1 if Vesom 
himself composed all of these handwritten notes, or if he was 

familiar with the handwriting. " Because Vcsom I1 does not 
set forth either method of authentication, the Court may not 
consider these documents. 

B, Uizcontroverted Fucts 33 

The following facts are either uncontroverted, stipulated to, 
or viewed in the light most favorable to plaintiff. Plaintiff 
is a medical doctor licensed to practice medicine by the 
Kansas Board of Healing Arts, certified in the specialties 
of cardiology and internal medicine. Plaintiff is a citizen of 
the United States and of Kansas, but was born in Thailand 
and has Thai ancestry. Defendant AHA is a not-for-profit 
corporation organized and existing under the laws of the 
State of Kansas and has its principal place of business in 

Atchison, Kansas. '4 In 2003, defendants Ryan Thomas, 
M.D., Douglas Goracke, M.D., and Donald Swayze, D.O., 
were members of the Hospital's MEC. Dr. Thomas is a board 
certified family practitioner with obstetrical privileges and 
was the past Chief of Medical Staff. Dr. Goracke is a board 
certified anesthesiologist and was Chief of Staff at the time. 
Dr. Swayze is a board certified surgeon and was Vice Chief 
of Staff at the time. 

The Bylaws 
The Atchison Hospital Medical Staff Bylaws ("Bylaws") are 

organized by the medical staff at AHA. 35 They "establish 
the mechanisms to carry out the direct and delegated 
responsibilities of the Medical Staff in cooperation with 
the Hospital Administration and the Governing Board," The 
Governing Board ("Board") is a group of individuals who 
constitute the Board of Directors at AHA, "having the 
ultimate responsibility for the operation of the Hospital and 
for providing patient care." 

The medical staff are practicing and licensed physicians and 
dentists who have been formally appointed and enjoy the 
privilege of attending patients at AHA. The Bylaws state 
that the medical staff agrees to accept and abide by the 
Bylaws. Under the Bylaws, membership to the medical staff 
is a privilege and no physician is "entitled to membership 
to the Medical Staff or to the exercise of particular clinical 

privi!eges at the E-lospita! mere!y by virtue of the fact that 
he/she ... has previously had Mcdical staff membership 
or privileges in this Hospital." Physicians are appointed 
medical staff privileges at AHA for a two-year period. After 
such period is over, physicians must file an application for 
reappointment if they wish to maintain their privileges. 

Disrzcptive Behavior Provisions 
Among other things, the Bylaws dictate that, as a condition 
to accepting medical staff membership, the member must 
agree to "conduct hirnlherself in a professional, cooperative 
manner with colleagues and members of the Hospital Staff." 
Also, Article X of the Bylaws dictates AHA'S policies 
concerning medical staff conduct and the impaired provider. 
This article provides guidelines for medical staff concerning 
unacceptable disruptive behavior. This list includes, but is 
not limited to: impertinent and inappropriate comments (or 
illustrations) made in patient medical records and physicians' 
orders or other official documents including the impugning 
of the quality of care in the Hospital or attacking particular 
individuals, nurses, or Hospital policies; non-constructive 
criticism addressed to the recipient in such a way that 
intimidates, undermines confidence, belittles, or implies 
stupidity or incompetence; refilsal to accept medical staff 
assignments or participate in committee or departmental 
affairs on anything but his or her own terns or to do 
so in a disruptive manner; and verbal or physical threats 
of retribution, litigation or violence directed at individuals, 
Hospital personnel or patients. 

*9 Under Article X, any reports of violations of disruptive 
conduct or the impaired provider provision must be in writing 
and submitted and investigated in accordance with Article 
XII, which governs "Corrective Action." Corrective action 
requires any report regarding a medical staff member to be 
made to the Chief of Staff, The procedures set forth for 
implementation of corrective action in Appendix B provide 
that upon receiving notice of a reportable incident, including 
for disruptive behavior, "any officer of the Medical Staff, the 
chairperson of a Service or Committee, the Chief Executive 
Officer of the Hospital or any member of the Governing 
Board of the Hospital may request corrective action against 
such practitioner." If corrective action is requested, then the 
MEC investigates the report and submits a written report of 
the investigation to the Board. Before the report is made, 
however, the practitioner has the opportunity to interview 
with the MEC so that he or she may discuss, explain, or refirte 
the nature of the charge. The summary is then submitted with 
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the report t~ the Eoard. U!timate!y, the Bozrd either approves ts  csntinue their privileges. The same procedures apply to the 
or modifies the MEC recommendation. 

The MEC 
The medical staff elects three officers for the purpose 
of carrying out certain functions on behalf of the staff, 
These officers are the Chief of Medical Staff, Vice Chief 
of Staff, and Secretary/'I'reasurer and they are nominated 
and elected by the medical staff to serve one-year terms, 
The Medical Executive Committee ("MEC") consists of 
these three officers, as well as the immediate past Chief 
of Staff and a "member at large" elected from the active 
medical staff annually. In general, the MEC is charged with 

reappointment process as the initial appointment process, in 
addition to the procedures set forth in Appendix A. Section 
5(f) of Appendix A provides a list of fourteen criteria upon 
which the MEC bases its recommendation for reappointment. 
This criteria includes attendance at medical staff meetings and 
participation in staff duties; compliance with the Bylaws; and 
behavior in the Hospital, including cooperation with medical 
and Hospital personnel. The MEC recommends to the Board 
whether a staff member's privileges should be increased, 
reduced, terminated, or remain the same. Finally, the Board 
reviews the MEC's recommendation and the application 
materials, and makes the final reappointment decision. 

overseeing the functions of the medical staff. "Its authority ~ h ,  denial of reappointlnent by the Board, andlor a 
is limited, however, to making recommendations to the by the MEC to deny reappointment are 
Governing Board." 36 The Credentials Committee consists adverse recommendations that trigger the Fair Hearing 
of the members of the MEC and evaluates new applicants Procedure set forth in the Bylaws. Under the Fair Hearing 
to the medical staff, as well as those members applying for Procedures, the practitioner against whom the decision 
reappointment. has been made is given special notice in writing of the 

recommendation or decision, whlch must contain a statement 
In 2003, defendants Dr. Thomas, Dr. Goracke, and Dr. of and reasons for the recommendation or decision and inform 
Swayze were members of the MEC. At that time, Dr. Thomas the practitioner of his or her right to request a hearing. 
was the past Chief of Medical Staff, Dr. Goracke was Chief Appendix A of the Bylaws sets forth the procedures specific 
of Staff, and Dr. Swayze was Vice Chief of Staff. In addition to the Fair Hearing. If a hearing is requested, the Chief 
to the defendant, the MEC included Dr. James Rider, who Executive Officer and/or the Chief of Staff appoints a Hearing 
was a member-at-large, and Dr. Michael Jones, who was Committee, which must be composed of at least five members 
the Secretary/Treasurer. Neither of these members of the composed of medical staff or outside physicians who have not 
Executive Committee are parties to this dispute. been actively involved in the consideration of the matter at 

previous levels of investigation or consideration. 

Application Process and Fair Hearing Procedures 
Physicians seeking medical staff membership must apply 
in writing after a preapplication screening process. The 
Credentials Committee then collects all of the documentation 
(licenses, references, etc.) and prepares a report to submit 
along with the application and supporting material to the 
Chief of Staff for review by the MEC. The MEC then 
investigates and makes a recommendation to the Board 
whether the application should be granted, and if so, if any 
restrictions should apply. The MEC is to evaluate evidence 
of character, professional and personal competence, and 
qualifications and ethical standing of the practitioner before 
making its recommendation, Finally, the Board reviews the 
application material and is the ultimate authority in granting a 
practitioner privileges and decides whether to accept or reject 
the MEC's recommendation. 

"10 Once the period of appointment ends, which is usually 
after two years, the medical staff member must be reappointed 

At the hearing, the practitioner, the MEC and Board may 
each have counsel present. Each party is entitled to call 
and examine witnesses, to introduce written evidence, to 
cross-examine any witnesses, to challenge any witness 
and to rebut any evidence. The Hearing Committee may 
consider any pertinent material on file with AHA and 
any evidence produced at the hearing, including "any 
information regarding the practitioner who requested the 
hearing, including, but not limited to, any material contained 
in the records of the Hospital regarding the practitioner 
who requested the hearing, so long as such material has 
been admitted into evidence at the hearing and the affected 
practitioner had the opportunity to comment thereon, or, by 
other evidence, to refute it." Appendix A requires the CEO 
to promptly send a copy of the Hearing Committee's written 
report of its recommendation to the practitioner and Chief of 
Staff by certified mail, 
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Appendix A a!s= a!!=t.is f i r  a practitioner to appea! an adverse f ~ r  AUFTAA'c! response to inquiries aboiut whether plaintiffs 
recommendation from the Hearing Committee within ten privileges had ever been suspended, revoked, or disciplined: 
days. The appeal must be held only on the record upon 
which the Hearing Committee recommendation was made 
based on the grounds oE (1) substantial and prejudicial failure 
on the part of the Hearing Committee to comply with the 
Bylaws or requirements of law; (2) an arbitrary or capricious 
decision, or decision made with bias; or (3) the action of 
the Hearing Committee is not supported by evidence in the 
record. Appellate review is conducted by the Board, The 
Board then must render a final decision in writing within ten 
days after the appellate review hearing. 

1998 Application 
"11 Plaintiff was first granted medical staff privileges 

at AHA in 1983. He was born in Thailand, came to the 
United States in 1977, and became a United States citizen 
in 11996. During his time at AHA, plaintiff and his wife 
felt socially ostracized by other physicians at AHA. Plaintiff 
applied for and was granted reappointment every two years 
after his initial appointtnent until 1996. On July 22, 1996, 
plaintiff voluntarily resigned his staff privileges and left the 
Atchison community and spent a period of time in Thailand. 
In March 1998, plaintiff returned and applied for appointment 
at AHA, On October 9, 1998, the MEC recommended 
that plaintiff not be granted staff membership privileges. 
Plaintiff requested a fair hearing, but the Board did not 
follow the MEC recomlnendation, Instead, the Board offered 
plaintiff a conditional reappointment, which granted him 
staff membership on a provisional one-year basis pursuant 

to a Settlement Agreement. .'7 The Settlement Agreement 
provided for an independent proctor to review plaintiffs 
medical records for three months, and to review the manner of 
practice used by plaintiff, including critiquing care decisions 
and monitoring the results of care rendered, For nine 
months, 30% ofplaintiff's medical records would be reviewed 
randomly. The proctor would report his reviews to the CEO, 
the MEC, and to plaintiff. The Settlement Agreement also 
required certain departments to submit written reports for the 
purpose of identieing any problems or concerns that arose 
regarding plaintiffs interaction with medical and hospital 
staff, Also part of this agreement is a condition that during 
plaintiffs provisional period, he is not to be alone with 
any female employee or patient within the Hospital, except 
in emergency situations. Finally, the Settlement Agreement 
releases the parties from any liability or claims that arose 

On December 19, 1995, Dr. Vesom's clinical privileges 
were summarily suspended by decision of the Hospital's 
Chief of Staff and CEO for non-compliance with 
recommendations of the Kansas Medical Society-Medical 
Advocacy Program ("KMS-MAP"). Thereafter, the 
Hospital was informed that Dr. Vesom was in compliance 
with the recommendations of KMS-MAP, Accordingly, 
on December 22, 1995 the summary suspension was 

withdrawn prior to any hearing. 38 

The Settlement Agreement is signed by plaintiff and by Dr. 
W. David Drew, President and CEO of AHA at the time. 

On February, 27, 2001, plaintiff was notified that his next 
appiication for reappointment was approved by the Board. 
Plaintiff was never an elnployee of AHA or of the individual 
defendants. 

Plain t v f  s Complaints 
The Peer Review Committee at AHA performs peer review 
for the Medical Staff, utilizing criteria and indicators 
established by the Medical Staff. Under the Bylaws, the 
Chief of Staff reviews cases and the MEC then performs a 
screening. Thc committee meets ten times per year. 

*12 On January 3, 2003, plaintiff and Dr. David Ware met 
with the CEO of the Hospital, Virgil Bourne, and Chief of 
Staff, Dr. Goracke, about concerns and recomlnendations 
they had about certain hospital policies. According to a 
letter signed by plaintiff, Dr. Ware, and Dr. A.K, Tayiem 
documenting these concerns, AHA "employees" had been 
systematically violating the federal and state health rights of 
its patients for years through its over-reliance on generalist 
care and sham peer reviews, and blatantly discriminating 
against the federal rights of independent specialists by 
sanctioning them "at the behest" of its own generalists. The 
physicians asked for such changes as, ainong other things, 
peer review of major cases by outside reviewers and less 
political credentialing of physicians. This letter was sent 
to William R. Thornton, the Chairperson of the Board of 
Directors, on January 22, 2003, Thornton responded on 
January 29, 2003 that he had forwarded the letter on to the 
Risk Manager for investigation. 

before the agreement. The Settlement Agreement provides 
On January 23, 2003, the Board of Directors held a meeting 
where they discussed Dr. Ware's contract, A motion passed 
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::::znim~us!y to implemeat a clause in Dr. Ware's contract 
that terminates the contract with or without cause upon ninety 
days written notice. The Board agreed to immediately serve 
notice of this decision to Dr. Ware by letter. 

On March 4, 2003, Mary Kabriel, a risk management 
specialist with the Kansas Department of Health and the 
Environment ("KDHE"), Bureau of Health Facilities, arrived 
at AHA for an unannounced survey due to a report that had 
been filed against AHA. Later, it became known that Dr. 
Ware and plaintiff had complained about the handling of a 
particular case where a mother suffered an amniotic fluid 
embolism during birth, Dr. Ware and plaintiff were critical of 
the peer review process in that case and argued for outside 
peer review. In Vesom I, plaintiff concedes that he filed 
this report with the KDHE, and that it was not investigated 
until after he was notified of the denial of his application for 
reappointment. Kabriel conducted a total of six on-site visits 
to AHA in March 2003. 

2003 Reappointment 
When plaintiff applied for reappointment on December 15, 
2002, he signed an "Authority and Liability Waiver." The 
waiver states: 

I further waive any rights under 
Educational Rights and Privacy Act or 
any statute granting immunity to such 
Boards or Committees and fbrther 
agree to hold harmless such President, 
Board or Committees evaluating my 
application from any claim or action 
by or on my behalf in the event 
such application for reappointment is 
denied for any reason. 

The waiver is a on a preprinted form and fiirther states that 
the applicant, "agree[s] to abide by the Bylaws, Rules and 

Regulations of the Medicalmental Staff," 39 

In February 2003, the MEC reviewed plaintiffs application 
and the records from his "credentials file" at AHA. On 
February 18, 2003, plaintiff was provided a three-page 
letter signed by CEO Bourne, titled Notice of Adverse 
Recommendation and Fair Hearing Rights that hl ly advised 
plaintiff of his rights under the Fair Hearing provisions 
of the Bylaws. The reasons for the denial of plaintiffs 
reappointment stated in the letter are: (1) "failure to comply 
with Medical Staff Bylaws and Rules and Regulations"; (2) 

"[his] behavior in the hocpita!, which showed a lack of 

cooperation with medical and hospital personnel as it relates 
to patient care, and the orderly operation of AHA, and [his] 
general attitude toward AHA and its personnel"; (3) "fail[ure] 
to discharge [his] responsibilities for Staff, Committee 
and Hospital functions for which [he] was responsible by 
staff category assignment, appointment, and election or 
otherwise"; (4) "[he] engaged in verbal attacks on individuals 
and AHA personnel that were personal, irrelevant, and went 
beyond the bounds of fair professional conduct"; (5) "[he] 
made impertinent and inappropriate comments in official 
documents, including the impugning of the quality of care in 
AHA and attacked particular individuals and AHA policies"; 
(6) "[he] engaged in non-constructive criticism addressed 
to recipients in such a way as to intimidate, undermine 
confidence, belittle, or imply stupidity or incompetence"; 
(7) "[he] refused to accept Medical Staff assignments or 
participate in committee or departmental affairs on anything 
but [his] own terms, and did so in a disruptive manner"; (8) 
""fe] made verbal threats of retribution and litigation towards 
individuals and AHA personnel including members of the 
Medical Staff'; and (9) "[he] used abusive language ." 

"13 On February 24, 2003, the Board of Directors met 
and the MECICredentials Committee informed the Board of 
thcir recommendation to give Dr. Ware notice of Termination 
of his provisional privileges effective March 18, 2003, The 
MEC/Credential Committee further informed the Board of 
their recommendation to notify plaintiff of termination of his 
medical staff membership effective March 18, 2003. 

On March 6, 2003, plaintiff delivered a written request for a 

hearing to the Chief Executive Officer of AHA. 40 The March 
6,2003 letter advised AHA that plaintiff had retained counsel 
to represent his interests in the matter, and that any questions 
regarding scheduling of the hearing should be directed to the 
attention of his attorney, Charles Kugler. 

By letter dated March 18,2003, AHA sent plaintiff a Notice of 
Hearing stating the place, time, and date of the Fair Hearing. 
The letter identified five proposed members of the Fair 
Hearing Panel. Pursuant to the letter, plaintiff was expressly 
given the right to object to any of the individuals identified to 
serve on the Fair Hearing Panel with whom plaintiff believed 
he was in direct economic competition. The letter identified 
the specific charges made against plaintiff, and included an 
itemized listing of the specific information upon which the 
MEC relied in making its recommendation, The letter also 
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identified the witnesses that wcu!d be rewest& to testif;; at 

the Fair Hearing in support of the charges against plaintiff, Between February 18, 2003, when plaintiff received notice 
of the MEC's adverse recommendation, and April 2, 2004, 

By lettcr dated March 21, 2003, plaintiffs legal counsel when the Board issued its decision on appeal, plaintiff had 
acknowledged receipt of the March 18, 2003 letter and made maintained active medical staff privileges at AHA. After his 
written objections to the composition of two of the proposed appeal was denied, plaintiff resigned his other medical staff 
members of the Fair Hearing Panel. privileges with Cushing Memorial and with Horton County 

Hospital and decided to relocate to Poplar Bluffs, Missouri. 
On June 5, 2003, AHA provided plaintiffs counsel with all 
of the written exhibits that would be (and were) used at 

the Fair Hearing in support of the charges against him.4' 
Subsequent amended notices of hearing were sent to plaintiff 
and ultimately the Fair Hearing was scheduled for January 
22, 2004. Plaintiff was given a new opportunity to object to 
the composition of the Fair Hearing Panel in each amended 
notice, Plaintiff was also provided with another copy of all 
expected exhibits on January 9,2004, just prior to the hearing. 

The Hearing Panel was composed of five physicians, only 
one of whom was from Atchison. At the Hearing, plaintiff 
was represented by Charles Kugler, plaintiff's attorney in 
this action. The MEC was represented by Andrew Ramirez. 
Each party had the opportunity to present witnesses and 
offered testimony to support their case. The witnesses were 
cross-examined by the other party, The attorneys provided 
statements of their position at the Hearing. The members 
of the Fair Hearing Panel were permitted to ask questions 
of the parties, the witnesses, and the attorneys during the 
Hearing. Plaintiff presented evidence, including exhibits and 
documents to the Fair Hearing Panel. 

The Fair Hearing Panel voted to uphold the MEC's 
recommendation to not reappoint plaintiff to the medical 
staff, Dr. Mark Lierz, an adult and pediatric urologist from 
St. Joseph, Missouri, wrote the report of the Panel's findings 
as Chair of the Panel. Dr. Lierz noted that plaintiff had "an 
established pattern of disruptive behavior that created a poor 
environment for hospital personnel, medical staff, patients 
and his physician colleagues as he was warned on multiple 
occasions that this was in direct violation of the Medical Staff 
Bylaws." 

*I4 An Appeal Hearing was conducted before the Board 
on March 25, 2004. Plaintiff was allowed legal counsel and 
to make oral argument at the hearing. On April 2, 2004, the 
Board issued its written decision and decided to not reappoint 
plaintiff to the medical staff, effective April 2, 2004. The 
Board's decision was based on the reco~nrnendation of the 
MEC and the Hearing Panel. 

111. Discussion 
Plaintiff asserts in his Complaint the following claims: 
(1) race discrimination under 42 tJ.S.C. 8 198 1 ; (2) race 
discrimination under Title VI of the Civil Rights Act of 1964; 
(3) conspiracy to discriminate under 42 U.S.C:. $ 1985(3); (4) 

an antitrust violation under Section 1 of the Sherman Act; 42 

(5) retaliatory discharge in violation of Kansas public policy; 
and (6) intentional interference with busincss relations under 
Kansas law, Defendants assert there is no evidence creating a 
genuine issue of material fact on any of plaintiffs claims and 
assert various defenses to suit, including waiver. The Court 
first addresses the substantive claims alleged by plaintiff. 
Then, the Court will turn to the affirmative defense of waiver. 

A. Race Discrimination under Sections I981 and Title VI 
Section 198 1,  as amended by the Civil Rights Act of 1981, 
states: 

All persons within the jurisdiction of 
the United States shall have the same 
right in every State and Territory to 
make and enforce contracts, to sue, 
be partics, give evidence, and to the 
fill1 and equal benefit off all laws 
and proceedings for the security of 
persons and property as is enjoyed by 
white citizens, and shall be subject 
to like punishment, pains, penalties, 
taxes, licenses, and exactions of every 

kind, and to no other. 43 

In a similar vein, Title VI of the Civil Rights Act of 1964 
provides that no personal shall, "on the ground of race, 
color, or national origin, be excluded from participation in, 
be denied the benefits of, or be subjected to discrimination 

under any program or activity" covered by Title VL4" 
"[Plrivate individuals may sue to enforce 60 L of Title VJ 

4 rl  
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and obtain both and damages,;; 4 i j t ie  ~f 
apply the e!em.l?ts of 8 dail l l  under Section 198 1 in the 
non-employment context, as articulated by the Tenth Circuit 

only prohibits intentional discrimination. '' 
in Hampton v. Dillard Department Sfores. Inc. s7 Plaintiff 

It is undisputed that plaintiff was not an employee of must show, (1) he is a member of a protected class; (2) that 

AHA, nor of the individual defendants, plaintiffs legal defendants had an intent to discriminate on the basis of race; 

status in relation to defendants is that of an independent and (3) the discrimination interfered with a protected activity 

contractor, f l  yetet, plaintiff formulates the elements of his as defined in section 198 1 .  5X Plaintiff claims that defendants 

Section 1981 clailll under the McDonnel[-Doug[as Corps ,,, interfered with the protected activity of making and enforcing 
a contract, It is undisputed that plaintiff is a member of a 

Green 45 burden-shifting framework, normally applicable in 
protected class. Defendants seek summary judgment because 

employment discrimination cases that involve termination. 
they argue plaintiff is unable to prove that he had a contract 

Defendants object that McDonnell-Douglas is inapplicable 
interest that defendants interfered with, and further, that there 

because plaintiff is not an emp!oyee. Defendmts also 
is no evidence of intentional discrimination. 

maintain that plaintiff did not have a contractual relationship 
with AHA, such that would allow for a claim under Section 
1981. 

"15 In the employment discrimination context, claims 
brought pursuant to Section 1 98 1 and Title VI are governed 
by the same evidentiary framework as claims brought 
under Title VII; that is, in the absence of direct evidence 

of discrimination, 4' the court applies the burden-shifting 
scheme of EAcDonnelI-Douglas and k a s  Department of 

Community Affairs v. Burdine. '' Under this framework, 
plaintiff must first prove a prima facie case of race 

discrimination. ' If plaintiff is able to sustain this burden, 
the burden of production shifts to defendants to 'krticuIate 

a legitimate, nondiscriminatory reason for rejection." 52 If 
defendants sustain that burden, the burden of production 
shifts back to plaintiff to show that defendants' proffered 
reason for rejection is false, or merely a pretext, and the 
presumption of discrimination created by establishing a prima 

facie case "drops out of the pictl~re." 53 Although the burden 
of production shifts back and forth between the parties, the 
ultimate burden of persuasion remains at all times with the 

plaintiff. 54 

Despite the fact that these claims do not arise in 
the employment context, the Court may still apply the 
McDonnell-Douglas test for indirect evidence of intentional 

discrimination. j5 Also, multiple courts have utilized the 
McDonnell-Douglas test for intentional discrimination 
claims when a physician makes such a claim against hospital 

entities for suspension or termination of staff privileges. 56 

The Court rejects the formulation of the prima facie case that 
plaintiff advocates in the Pretrial Order and, instead, would 

1, Interference with the Making and Enforcement of a 
Contract 
Under Scction 1981(b), to "make and enforce contracts" 
includes: "the making, perfonnance, modification, and 
termination of contracts, and the enjoyment of all 
benefits, privileges, terms, and conditions of the contractual 
relationship," To state a claim under Scctiorl 1981 for 
interference with a contract, it must involve, "the a c ~ ~ a l  !oss 
of a contract interest, not merely the possible loss of future 

contract opportunities." Although most litigation under 
Section 198 t arises from employment discrimination claims, 
it has also been applied to claims regarding the retail sector 

and the restaurant industry if a contract is established, '' 
"16 The parties dispute whether the Bylaws created a 

contract interest upon which plaintiff may base his Scction 

1951 claim. " '  Plaintiff points the Coun to cases that he 
believes show that other courts have allowed claims under 
Scction 1981 by physicians who are denied medical staff 
benefits without proving the existence of a contract. First, 
plaintiff points the Court to Jatoi v. Hurst-Euless-Bedford 

Hospifal Authorify. 62 where the Fifth Circuit remanded back 
to the district court to make specific findings on the elements 
of the prima facie case and did not speak to the contract 

issue. "3 Next, plaintiff cites Islami v Covenant Medico/ 

Center, which did not consider a claim under Section 198 I ,  
but did find that, under Iowa iaw, the hospital bylaws created 
a contract between the defendants and the physician plaintiff 

in the context of a breach of contract action. 65 The Supreme 

Court of Iowa later disagreed with that holding. 66 Finally, 

plaintiffs cite Janda v Madera Community Hospital, h7 

which also found that hospital bylaws created a contract 
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California law. 68 

Neither party identifies, nor is the Court able to locate, 
Kansas law on the issue of whether hospital bylaws create 
an enforceable contract between the hospital and its medical 
staff. The closest the Kansas Supreme Court has come to 
answering this question was in the context of a breach of 
contract action by a radiologist who sued a hospital for breach 
of contract based on due process provisions in the hospital 

bylaws. '' The Kansas Supreme Court declined to address 
the issue before this Court, stating: "The threshold issue in 
Lewisburg was whether the bylaws formed a contract with 
the plaintiff radiologist as a member of the medical staff. St. 
Francis, in this case at bar, has admitted to the contractual 

relationship." 70 Therefore, the Court must predict how 
Kansas courts would resolve the issue. 

As discussed in the cases cited by plaintiff, there is a 

split of authority outside of the jurisdiction. 7 1  It is also 
difficult to discern a general rule from these cases, Plaintiff 
cpdctes C~upm Jirris Secundzcm for the pr~pasltian that ""a 

hospital's medical staff bylaws constitute a contract between 
the hospital and its medical staff, particularly where the 
hospital and its staff indicate an intent to be bound by their 

terms, but not otherwise." 72 But the revised version of 
this section states that there is also authority that "absent 
express language to the contrary, a hospital's medical staff 
bylaws do not constitute a contract between the hospital and 
its staff physicians, since the essential element of valuable 

consideration is absent." 73 

The Court concfudes that the better-reasoned line of cases 
hold that hospital bylaws do not create a contract, Like the 
bylaws discussed in Tredrea, the Bylaws here do not imply an 
agreement for continued staffprivileges. In fact, the Bylaws 
explicitly provide that medical staff privileges are not a right 
and that staff members have no entitlement to continued staff 
privileges. 

*17 The preamble to the Bylaws state: 

the physicians and dentists practicing 
at Atchison Hospital Association, ... 
hereby organize themselves in 
conformity with these Bylaws, 
which establish the mechanisms to 
carry out the direct and delegated 

t.nClmT\IIPI1 I,,r,,,,;bi',ities of the ?;ledlca! Staff 

in cooperation with the Hospital 
Administration and the Governing 
Board of the Hospital, and do hereby 
agree to accept and abide by the 
following Bylaws and such Rules 
and Regulations which are adopted in 
accord with these Bylaws. 

The Court finds that these Bylaws do not create a 
contract between physicians and the hospital. AHA gave 
no consideration for any agreement created by the Bylaws, 
despite the fact that plaintiff was required to abide by them 
as a consequence of medical staff privileges. Further, the 

Bylaws are required to be passcd by state regulation, '' so 
AHA is merely complying with the law in promulgating 

Bylaws. 75  The Court finds, like the Supreme Court of Iowa, 
that construing medical staff bylaws as a contract could 
actually be contrary to public policy: 

[W]e believe it would improperly impinge on the statutory 
mandate to the board of directors to establish criteria for 
staff privileges, perpetuate the problems that had led to the 
establishment of the independent contractor system, and 
ultimately affect the successful operation of the hospital, 
Such a contract, impacting as it would on the statutory 
responsibilities of the hospital on matters affecting staff 
qualifications, might well be argued to be against public 
policy. In any event, we conclude that continued staff 
privileges are not implied by the bylaws, and we will not 

give the bylaws the effect of a contract. 7h 

The Court agrees with the reasoning of the Supreme Court 
of Iowa, This Court predicts that under Kansas law, the 
bylaws do not constitute a contract between medical staff 
and the hospital. There is a lack of consideration, lack of 
intent to be bound, and it is contrary to public policy to take 
away the authority of the Governing Board as "the ultimate 

authority in the hospital," 77 Accordingly, the Court finds that 
plaintiff is unable to establish a genuine issue of material fact 
over the third element of a prima facie case, which requires 
him to show that defendants interfered with the making or 
enforcement of a contract, 

2, Pretext 
Assuming arguendo plaintiff is able to satisfy the prima facie 
elements of a Section 1981 and Title VI claim, defendant 
must offer a legitimate, nondiscriminatory reason for the 
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discrimination. Defendants argue that they abided by the peer 
review process according to the Bylaws in denying plaintiff's 
application for reappointment in 2003 because he was a 
disruptive physician. Plaintiff, in turn, argues that this reason 
is simply a pretext for discrimination. 

The Court finds that defendants offer legitimate, non- 
discriminatory reasons for denying plaintiffs application for 
reappointment, and proceeds to determine if this act was a 
pretext for discrimination. 66 'A plaintiff can show pretext by 
revealing such weaknesses, implausibilities, inconsistencies, 
incoherencies, or contradictions in the employer's proffered 
legitimate reasons for its action that a reasonable factfinder 

could rationally find them unworthy of credence.' " 7 X  

Plaintiffs typically show pretext in one of these three ways: 
(1) evidence that defendant's stated reasons for the adverse 
elnployment action was false; (2) evidence that defendant 
acted contrary to a written company policy prescribing the 
action to be taken by defendant under the circumstances, and 
(3) evidence that the defendant acted contrary to an unwritten 

policy or practice when making the decision. 79 Plaintiff 
also may show pretext through evidence that the "employer's 
proffered non-discriminatory reasons [were] either a post 
hoc fabrication or otherwise did not actcrally motivate 
the employment action (that is, the proffered reason is a 

pretext)." Defendants argue that plaintiffs only evidence 
of pretext is in the form of his own conclusory opinions, 
found in his deposition testimony and various declarations. 
The Court will now turn to each of plaintiff's arguments that 
the denial of his reappointment based on disruptive behavior 
was pretextual. 

Comments and Conduct 
"18 First, plaintiff argues that many physicians, including 

the individual defendants, made discriminatory comments 
to him or about him during his tenure at AHA. Yet, he 
specifically references only two comments in his argument, 
First, he references a loud comment made by Dr. Harry 
Franz, now deceased, at a barbeque for the hospital employees 
and physicians, that they should give plaintiff chopsticks 

to eat with. Second, in his deposition, he talks about 
how Dr. Eplee "years ago" laughed at his accent while 
dictating a medical chart, and implied that he spoke slowly, 
The Court finds that these comments do not amount to 
either direct evidence of discrimination or of pretext. The 
comment plaintiff attributes to Dr. Franz, now deceased 
former member of the Executive Committee, was admittedly 

"years ago" and at least seine time before 1998, '2 

Similarly, the incident with Dr. Eplee occurred many years 
prior to the decision not to renew plaintiff's privileges, 
At best, these are discriminatory comments made by 
nondecision-makers, which carry little evidentiary weight. 
"Discriminatory incidents which occurred either several 
years before the contested action or anytime after are 'not 
sufficiently connected to the employment action in question 

to demonstrate pretext.' "R3  The contested action here 
took place in 2003, years after these comments were made 
sometime prior to 1998. These stray remarks should not even 
be admitted on summary judgment, "unless plaintiff can link 
them to personnel decisions or the individuals making those 

decisions." '4 Plaintiff makes no attempt to do. 

Next, plaintiff argues that he and his wife were socially 
ostracized by his fellow physicians at AHA and that thcy 
refused to refer patients to him for care unless it was an 
einergency that came up at night or on the weekend. Again, 
plaintiff does not explain who specifically engaged in this 
conduct, nor how it related to the ultimate decision to not 
reappoint him. Plaintiffs deposition testimony indicates that 
he and his wife were socially excluded by other physicians 
for a long period of time, beginning years before. Plaintiff 
enjoyed staff privileges during the majority of this time, 
and was reappointed after initially being turned down for 
privileges in 1999 and reappointed in again 200 1 .  

Proffered Reason was Post Hoc Fabrication 
Plaintiff argues that Dr. Rider's testimony provides evidence 
of pretext because he presents an alternate interpretation of 
the basis for the MEC's decision not to recommend that he be 
reappointed. According to Dr. Rider, members of the MEC 
had decided not to recommend reappointment before actually 
discussing the grounds for doing so. The Court finds that 
Dr. Rider's declaration supports the allegation that members 
of the MEC made the decision not to renew plaintiff's staff 
privileges before determining a basis upon which to do 
so. However, Dr. Rider's declaration does not support the 
allegation that the true reason behind the decision was racial 
animus. 

*19 As previously discussed, the Court disregards this 
declaration to the extent it provides conclusory opinions 
about the feelings and intent of others. At best, Dr. Ridcr's 
declaration supports the argument that the decision to not 
reappoint plaintiff to the medical staff was the result of 
plaintiffs and Dr. Ware's active disagreement with mcmbcrs 

'F 3 
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cases. In fact, the only statement made by Dr. Rider that even 
intimates there was a race-based motivation in deciding not 
renew plaintiffs privileges is the following paragraph from 
his second declaration: 

The animus directed at Dr. Vesom 
by members of the MEC was not 
the result of disruptive behavior 
on his part. Rather, it was the 
result of professional jealously of a 
better qualified foreign doctor whose 
competition and demanding standards 
of care were resented by the hospital 

employed medical staff doctors. '' 
As described in the Court's evidentiary ruling, this statement 
amounts to a conclusory opinion to which Dr. Rider cites no 
supporting facts and for which he has no personal knowledge. 
Further, both declarations more clearly support his view that 
the decision not to renew plaintiff's staff privileges was the 
result of hostility due to plaintiffs and Dr. Ware's complaints 
about the peer review process at kiik. To "o sure, Dr. Rider 
discusses the letter Dr. Vesom and Dr. Ware wrote on January 
22,2003, criticizing peer review at AHA: "This letter further 
served to anger my fellow committee members who then 
decided to not renew the hospital privileges of Dr. Vesom 

and Dr. Ware." K6 Even though plaintiff provides evidence 

not fcr corrective action. Plaintiffs argument appe8rc to be 
that if the complaints referenced in his credentials file were 
valid, he would have been accorded corrective action each 
time a complaint was made, Instead, he claims that the Fair 
Hearing process was thc first opportunity he had to review 
many of these documents and complaints, and is therefore 
circumstantial evidence of pretext. 

"20 The Court finds that this disagreement is based on a 
patent misreading of the Bylaws by plaintiff. The Bylaws 
require allegations of disruption, under the criteria set forth 
in Article X ,  to be reported. If a report is made, Appendix 3 
procedures apply for corrective action. However, Appendix B 
explicitly provides that, "any officer of the Medical Staff, the 
chairperson of a Service or Committee, the Chief Executive 
Officer of the Hospital or any member of the Governing 
Board of the Hospital may request corrective action against 
such practitioner." If corrective action is requested, then the 
MEC investigates the report and submits a written report of 
the investigation to the Board, Before the report is made, 
however, the practitioner has the opportunity to interview 
with the MEC so that he or she may discuss, explain, or refute 
the nature s f  the charge. The surnm.ry is then submitted with 
the report to the Board. Ultimately, the Board either approves 
or modifies the MEC recommendation. Contrary to plaintiff's 
contentians, this procedure never gets underway unless an 
officer, Chair of a committee, or the CEO of AHA requests 
corrective action. 

of an ad hoc fabrication of the reasons behind the denial 
Appendix B does not, by its plain terms, require corrective 

of his reappointment, the Court finds that he has failed "to 
action be taken every time a report is filed. Therefore, even 

create a question of fact for the jury that race motivated [the 
if plaintiff is correct that the MEC and Board evaluated 

decision]." 87 his credentials file containing allegations that he was never 
able to explain, this does not contravene the Bylaws. It is 

Stated Reason for Decisiorz is Contrary to tlze Bylaws clear from the undisputed facts in this matter that defendants 

Although not explicitly referenced in his argument, plaintiff complied with the Fair Hearing procedures set forth in 

contends in his declarations and factual recitations, that AHA Appendix A of the Bylaws, which apply when a member is 

and the MEC did not comply with the Bylaws in denying him denied reappointment to the medical staff. 

reappointment. Specifically, plaintiff maintains that if he was 
a "disruptive physician" under the Bylaws, he was entitled to 
"corrective action9' under Appendix B when the complaints 
were made, Instead, plaintiff contends that the MEC reviewed 
his credentials file that included a number of complaints made 
during his tenure that he never had a chance to explain or 
refute. Defendants argue that plaintiff was never entitled to 
corrective action under Appendix B, and that they complied 
with the Fair Hearing procedures set forth in Appendix A, as 
the reco~ninendation and ultimate decision not to reappoint 
plaintiff constituted a triggering action for a Fair Hearing and 

Similarly Situated Individuals 
Plaintiff points to his third declaration as proof that similarly- 
situated Caucasian medical staff members were treated 
more favorably than he was. A plaintiff may show pretext 
by proving that similarly situated nonprotected individuals 
were treated more favorably for committing comparable 

conduct. X8 "Similarly situated employees are thosc who deal 
with the same supervisor and are subject to the same standards 

governing performance evaluation and discipline." '' As 
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previous!y dlsc~ssed, Vesom TIT consists of p!aintiff's 
opinions and explanations of certain confidential documents 
located in other physicians1 credentials files. According 
to plaintiff, these documents reveal inconsistencies in the 
treatment of nonprotected physicians compared to him. 

Plaintiff attaches "Topic Incident Reports" with regard to 
two of the physicians, which briefly summarize incidences 
of problems reported, the physicians' response, and the 
committee findings, comments, and recommendations, But 
these reports do not indicate who the "Committee" is, or 
what procedure the committee went through in order to reach 
the conclusion it did. There is no evidence presented by 
plaintiffs third declaration that leads the Court to believe that 
these reports were reviewed in the context of applications 
for renewal of medical staff privileges. Nor do all of these 
reports deal with the same time period, and therefore the same 
MEC, as the period during which plaintiff applied for and was 
denied renewal of staff privileges. 

"21 Of these two physicians, one was also investigated 
by the KDHE after it received a complaint from plaintiff in 

January 2003. 'I0 The allegation regarded the peer review of a 
particular medical decision by this physician and the KDHE 
found the complaint substantiated. The hospital records show 
that the committee reviewing this allegation reviewed the 
case as a follow-up to the KDHE survey twice in 2003, and 
ulti~nately found the case to be within the standard of care and 
determined that no further action should be taken. Again, this 
is not a similarly situatcd individual to plaintiff, The stated 
reason for the decision to not reappoint plaintiff was based 
on a pattern of disruptive behavior, not a complaint over peer 
review in a particular case. 

The third physician plaintiff references in his declaration was 
up for reappointment in the Fall of 2001. This physician 
had a documented mental illness and problems with alcohol 
dependency. Documents attached to plaintiff's declaration 
show that this information was disclosed to the MEC upon 
the physician's reapplication and that at least onc physician 
intervened on the physician's behalf and was personally 
monitoring this physician's performance. The documentation 
further shows that the MEC addressed these issucs with that 
physician and assured itself that the physician had sought 
help through an impaired physicians group and was being 
treated with a number of medications. The Court fails to see 
how this physician is at all similarly situated to the plaintiff. 
First, the application was filed in 2001, the same year that 
plaintiff was reappointed for the last time, without incident. 

In 2003, a different _MEC was in  place when plaintiff was 
not reappointed. Plaintiff has not admitted, nor contended that 
medical impairments were involved in the decision not to 
renew his privileges, Further, the issue was not ignored by 
the MEC, but was discussed with this other applicant and 
other individuals on the medical staff werc monitoring the 
physician and would report to Dr. Thomas, Chief of Medical 
Staff at the time, about this physician's progress. In fact, this 
appears to be more similar to the circumstances of the MEC's 
first recommendation in 1998 to deny plaintiff privileges, 
which was later rejected by the Board, under the conditions 
set forth in the Settlenicnt Agreement. 

Further, defendants have come forward with evidence that 
Dr, Tayiern, who is Palestinian, also had objections to the 
peer review process but that his medical staff privileges werc 
unaffected, Dr. Tayiem also signed the letter that plaintiff 
and Dr. Ware sent to the Board in January 2003, Dr. Tayiem 
is a much more similarly situated individual to plaintiff, in 
that he made the same types of complaints and was of a 
foreign nationality, The fact that Dr. Tayiem did not suffer 
from a denial of medical staff privilege reappointment belies 
plaintiffs r,onc!usory allegations that the MEC declined to 
renew his privileges based on race, 

"22 This is a case where summary judgment is appropriate 
because, "the record conclusively revealed some other, 
nondiscriminatory reason for the employer's decision, or ,., 

the plaintiff created only a weak issue of fact as to whether 
the employer's reason was untrue and there was abundant and 
uncontroverted independent evidence that no discrimination 

occurred." 91 Defendants' motion for sutnmary judgment is 
granted an plaintiffs Section 198 1 and Title VI cIaims. 

B. Conspiracy under Section 1985(3) 
The essential elements of a claim under Section 1985(3) are: 
(1) a conspiracy; (2) to deprive plaintiff of equal privileges 
and immunities; (3) an act in firrtherance of the conspiracy; 

and (4) an injury resulting therefrom. " Scc tion 1 985(3), 

does not 'apply to all tortious, conspiratorial interferences 
with the rights of others,' but rather, only to conspiracies 
motivated by 'some racial, or perhaps otherwise class- 
based, invidiously discriminatory animus. The other 'class- 
based animus1 language of this requirement has been 
narrowly construed and does not, for example, reach 
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conspiracies raotivated by a3 ecoaorr?ic or cor?lmerr.ia! 

bias, 93 

As the Court has already explained, there is no genuine issue 
of material fact concerning the second element of this claim- 
an intent to deprive plaintiff of equal privileges or immunities. 
Plaintiff has failed to present a genuine issue of material fact 
that would allow a reasonable factfinder to conclude that the 
decision to not reappoint him to the medical staff was due 
to an invidiously discriminatory animus. Therefore, summary 
judgment is granted on this claim. 

6. Sherman Act 
Plaintiffs fourth claim asserts a violation of Section 1 of the 
Sherman Act. He maintains that defendants conspired to deny 
him staff privileges at AHA for the purpose of unreasonably 
restraining trade, causing him to suffer economic losses. 
Section 1 of thc Shcrman Act statcs that: 

Every contract, combination in the 
form of trust or otherwise, or 
cons~iracv. in restraint of trade or 

a " ,  

commerce among the several States, 
or with foreign nations, is declared 
to be illegal. Every person who shall 
make any contract or engage in any 
combination or conspiracy hereby 
declared to be illegal shall be deemed 

guilty of a felony. OJ 

Generally, the Sherman Act only prohibits restraints on trade 

that are unreasonable. " The plaintiff must establish: (1) 
concerted action in the form of a contract, combination, or 

conspiracy, and (2) an unreasonable restraint of trade. '" 
"A doctor's unreasonable exclusion from the relevant market 
via adverse and unfair peer review proceedings obviously 
affects patient choice and concomitantly, interferes with 

competition in the marketplace." " Normally, courts apply a 
"rurule of reason" analysis to Section 1 cases, which requires 
"the fact finder [to] weigh[ ] all of the circumstances of a case 
in deciding whether a restrictive practice should be prohibited 

as imposing an unreasonable restraint on c~mpetition."~' 
Under such review, the misuse of the peer review process is 

unjustified. 99 

"23 Defendants argue that there was no concerted action 
or conspiracy and that denying staff benefits is not a plainly 

anti-cnmpetitive activity, Plaintiff argues that Dr Rider's 
declaration supports the allegation that "concerted actions of 
defendants" drove plaintiff from the Atchison community, 
which produced an anti-competitive effect on interstate 
commerce. Plaintiff argues that he was injured because he was 
driven from a practice he had developed over a period of more 
than twenty years, 

Dr. Rider's declarations attest to what occurred at certain 
MEC meetings at which he was present. Taking his 
declarations as true, plaintiff has established concerted 

activity among some members of the MEC. ''(I However, 
as defendants stress, the Board was the ultimate authority 
who denied plaintiffs reappointment applicatior! and plaintiff 
has come forward with no evidence of concerted action by 
members of  the Board. "Where a hospital Board has ultimate 
decision making authority, '[slimply making a peer review 
recommendation does not prove the existence of a conspiracy 
[among the hospital and its staff]; there must be something 
more such as a conscious commitment by the medical staff to 

coerce the hospital into accepting its recommendation." 
Plaintiff has not come forward with any evidence suggesting 
that the Board did not act independentiy in foiiowing the 
MEC's recommendation, after the Fair Hearing process 

was invoked and utilized by plaintiff The evidence is 
consistent with AHA'S lawful motive of following its Bylaws 
in denying plaintiffs rcappointment. Therefore, plaintiff is 
unable to present a genuine issue of rnaterial fact over whether 
there was concerted action by defendants and defendants' 
motion for summary judgment on this claim is granted. 

Also, plaintiff fails to come forward with evidence tending 
to show an injury to consumers due to the Board's decision. 
Plaintiff argues that "the evidence9' in this case shows anti- 
competitive activity, without any specific reference to the 
record. As already discussed, there is no evidence that 
plaintiff had exclusive contracts with any of his patients, or 
that the Board's decision drove up prices of cardiology service 
to patient consumers. To show an antitrust injury, plaintiff 
would need to show that defendants' conduct " 'affected 
the prices, quantity or quality of goods or services,' not 

just his own welfare." "I3 "A claim that a practice reduces 
(particular) producers' incomes has nothing to do with the 
antitrust laws, which are designed to drive producers' prices 

down rather than up." 'OJ Plaintiff has not come forward 
with any evidence, beyond conclusory opinions that certain 
general physicians refused to refer patients to him, that the 
decision not to reappoint him affected prices or the quality of 

f C  
i ./ 
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goods or services. Even assuming plaintiff's belief abo.;t the 
non-referrals is true, this was happening well before the 2003 
decision not to reappoint him. The Court finds no genuine 
issue of material fact over the existence of an antitrust injury 
and grants defendant's motion on this claim. 

D. State Law Claims 
*24 Defendants further argue that they are entitled to 

summary judgment on the state law claims on the merits. 
Because the Court grants summary judgment to defendants 
on the federal claims, the Court is authorized to decline 
supplemental jurisdiction over the remaining state law 

claims. Whether to exercise supplemental jurisdiction is 

committed to the court's sound discretion. 28 U.S.C. 3 
1367 "reflects the understanding that, when deciding whether 
to exercise supplemental jurisdiction, 'a federal court should 
consider and weigh in each case, and at every stage of 
the litigation, the values of judicial economy, convenience, 

fairness and comity.' " 

Upon a pretrial disposition of the federal claims, district 
courts will generally dismiss the state law claims without 

prejudice . lo8 This general practice is in keeping with the 

holdings of the Supreme Court and the Tenth Circuit. Io9 

"Notions of comity and federalism demand that a state 
court try its own lawsuits, absent compelling reasons to the 

contrary." I Nevertheless, in this case, the Court concludes 
that judicial economy and convenience weigh heavily in favor 
of exercising supplemental jurisdiction and deciding the state 
law claims on summary judgment. This case is now two 
years old and the events forming the basis of plaintiffs state 
law claims are identical to those already considered by the 
Court in deciding the federal claims. Therefore, the Court 
exercises supplemental jurisdiction and proceeds to decide 
the remaining state law claims. 

1. Whistleblower Retaliation 
Plaintiff argues that his medical staff privileges were 
terminated because he reported complaints about peer review 
and the standard of care at AHA to the lSDHE, and was 

recognized that "te-ination of an exp!~yee in retaliation for 
the good faith reporting of a serious infraction of such rules, 
regulations, or the law by a co-worker or an employer to either 
company management or law enforcement officials (whistle- 

blowing) is an actionable tort." ' '' 
To establish a prima facie case of retaliation for 
whistleblowing, the plaintiff has the burden to show, ( I )  a 
reasonably prudent person would have concluded that the 
employee's coworker or employer was engaged in activities 
in violation of rules, regulations, or the law pertaining to 
public health, safety, and the general welfare, (2) that the 
employer had knowledge of the employee's reporting of srich 
violation prior to discharge of the employee, and (3) that 
the employee was discharged in retaliation for making the 

report. ' ' Additionally, the "whistle blowing must have been 
done out o f  a good faith concern over the wronghl activity 
reported rather than from a corrupt motive such as malice, 

spite, jealousy or personal gain." ' ' b la in t i f f  must prove this 
claiill by a preponderance of the evidence that is clear and 

convincing in nature, 117 

"25 Defendants argue that plaintiff fails to establish a 
genuine issue of material fact on this claim because (1) he was 
not an employee of the hospital, (2) the tort does not extend to 
independent contractors, (3) the claim is preempted by other 
causes of action in the Complaint, and (4) there is no causation 
between plaintiffs report to the KDHE and the decision to not 
reappoint him to the medical staff. Because the Court agrees 
that plaintiff has failed to come forward with evidence that 
he was an employee of defendants, his claim fails as a niatter 
of law. 

As the Court has already stated, it is undisputed that plaintiff 
was not an employee of AHA or any of the individual 

defendants. ' The Court concluded in its discussion of 
the discrimination claims that he is properly classified 
as an independent contractor. In Parsells v.Munhaftan 

Radiology Group, l 9  Judge Lungstrum recognized that 
a "clear majority" of cases have held that a claim for 
retaliation for whistleblowing does not extend to independent 

. - ,. 
therefore retaliated against for his "whistleblowin;" activity. Contractors. I L U  Because the plaintiffs in that case had not - - 

addressed the issue in their brief, the court ordered them 
Under Kansas law, l i l  there is a so-called whistleblower's 

. - -  to show cause why the claim should not be dismissed on 
exception to the employment-at-will doctrine. ' I L  The at-will those grounds, as itwhad already found that the plaintiffs were 

for the Or independent contractors and not employees under Title VII. 
employee $0 terminate the employment relationship at any No further order was issued by the court after the parties 
time, for any reason. l i 3  The Kansas Supreme Court has 
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briefed the issue, however, as a stipulation of dismissa! was by the defendants; (3) that, except for the conduct of 
filed soon after. the defendants, plaintiff was reasonably certain to have 

continued the reIationship or realized the expectancy; (4) 
Plaintiff argues that Parsells should not control here because intentional misconduct by defendant; and (5) damages 
Judge Lungstrum did not rule on the summary judgment suffered by plaintiff as a dircct or proximate cause of 
motion as to this tort. While the Court acknowledges that defendantes 125 ~ ~ i i ~ ~  is a predicate for tortious 
Parsells did not grant summary judgment to the defendant on 

interference. 12"  
this ground, the court did point to the overwhelming majority 
position of the courts not to extend whistleblower protection 
to independent contractors or non-employees. This tort is 
only an exception to the employment-atwill doctrine and is 
based on "the wrongful conduct of an entity with the power 

to terminate the employee." 12' Plaintiff has come forward 
with no laiv to the contrary and no evidence that he should 

Under the first element of this tort, plaintiff alleges in the 
Complaint that he maintained relationships and expectancies 
with a large number of patients in the Atchison market with 
the probability of future economic benefit to him from those 
relationships. Defendants argue that plaintiff has failed to 
come fonvard with evidence to sapport that fact. Plaintiffs 

be considered an employee, ''"or does he even contest this response to the summary judgment motion is the conclusory 
point. statement, '"pllainly, plaintiff had a thriving medical practice 

which was destroyed by defendants' intentional and unlawful 
Plaintiffs only argument is that medical staff physicians at misconduct. This point is wholly unsupported by defendants' 
AHA and employees of the hospital "performed the same moving papers." 
services ... under the same reguiatory scheme." The only 
evidence plaintiff brings forward to support this statement The only evidence the Court is able to locate on this point 

is his own declaration. 123 He argues in his declaration that 
"the only difference is the independent physicians bill for 
the services directly to the patient or third-party payer, while 
the Hospital compensates its employed physicians with a 
salary." But, he argues they are subject to the same rules 
and regulations, The Court is not persuaded by this evidence. 
Plaintiff makes no attempt to argue how these facts defeat his 
independent contractor status, or under what legal theory this 
cause of action would be applicable to him. They are simply 
conclusory opinions or beliefs made by him about purely legal 
arguments. 

is plaintiffs own declaration where he states that he had 
a thriving medical practice in Atchison that was destroyed 
when he no longer had a local hospital to which he could refer 
patients, H e  states that this "forced" him to move to Poplar 
Bluffs, Missouri. But plaintiff stated in his deposition that 
he was allowed to znaintain active medical staff privileges 
during the fourteen month period between receiving notice 
of the MEC's recommendation and the decision on appeal, 
until April 2, 2004. Further, it is undisputed that plaintiff 
still had privileges at two other hospitals, Horton Go~nmunity 
Hospital and Cushing Memorial Hospital, Until plaintiff 
voluntarily moved to Poplar Bluff, Missouri, he continued 

*26 ~ ~ f ~ ~ d ~ ~ ~ ~  met their burden ofpointing to the absence to treat patients at these hospitals. Nor is there any evidence 

of evidence on the point of plaintiffs employment status, that plaintiff had an exclusive arrangement with any of his 

yet plaintiff was unable to come forward with evidence that patients. 127 

would present a genuine issue of material fact. Because the 
Court finds that there is no genuine issue of material fact Plaintiff misapprehends the summary judgment burden. 
about whether plaintiff was an employee of AHA, it grants Defendants need only point to the absence of evidence on an 
defendants surnmary judgment and declines to address their essential element of this claim before the burden shifts back 

remaining arguments. ' '' to plaintiff to come forward with facts to show a genuine issue 
of material fact. A one paragraph response to this showing 
is insufficient. The Court finds plaintiff has failed to produce 

2, Intentional Interference with Business Relations evidence upon which a reasonable factfinder could conclude 
To establish a claim for tortious interference with business that plaintiff enjoyed a business relationship or expectancy 
relations under Kansas law, plaintiff must show, (1) with his patients. 
the existence of a business relationship or expectancy 
with the probability of future economic benefit to the 
plaintiff; (2) knowledge of the relationship or expectancy Waiver 
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*27 Defendants raise a number of defenses to p!aintiffs 
claims in their summary judgment motion. Having granted 
summary judgment to defendants on all of plaintiffs claims 
on the merits, the Court need not address each and every 
defense raised, Out of an abundance of caution, however, the 
Court proceeds to discuss the affirmative defense of waiver. 
Defendants argue that all of plaintiffs claims are barred 
by the Authority and Liability Waiver ("the Waiver") that 
plaintiff signed on December 15, 2002 when he applied for 
reappointment to the AHA staff. Plaintiff contends that the 
cases cited by defendants are inapplicable to an application 
for medical staff privileges, that waivers of prospective 
claims for intentional torts or statutory violations are void 
as against public policy, and that waivers for civil rights 
violations are "absolutely void." "The existence of a release 
is an affirmative defense; the defendant bears the burden of 

establishing it." 

Plaintiff relies on a number of cases that stand for the 
proposition that an employee's rights under Title VII may not 
be prospectively waived, as it would defeat the "paramount 

congressional purpose behind Title VII." 129 Defendants 
make the overarching argument that because plaintiff was 
not an employee of AHA or of any of the individually 
named defendants, he may not now rely upon employment 
discrimination theories of recovery, such as analogies to Title 
VII. Although plaintiff does not assert a claim here under Title 
VII, he does assert race discrimination under Title VI and 
Sections 1981 and 1985(3). 

The issue of the effect of a release or covenant not to sue 

is a legal question. 13' In Kansas, a release is treated as a 
contract and a party who signs a written contract "is bound 
by its provisions regardless of failure to read or understand 
the terms, unless the contract was entered into through fraud, 

undue influence, or mutual mistake." 13 '  As a general rule 
in Kansas, the court must ascertain the intent of the parties 
and "if the language of the written instrument is clear, there is 

no room for rules of construction." 13' The waiver provides 
that plaintiff agrees to "hold harmless such President, Board 
or Committees evaluating my application fiom any claim or 
action by or on my behalf in the event such application for 

reappointment is denied for any reason." 133 Here, the release 
language specifically states that it includes any claim that 
could arise from the denial of plaintiffs reappointment for 

any reason. The Court finds that the language is clear and 
unambiguous that the release proscribes all claims concerning 

the denial of reappointment. 13' A!! of plaintiffs claims are 
based on the decision not to reappoint him in 2003, and are 
thus covered by the language in the waiver. 

Plaintiff is incorrect that waivers of federal civil rights and 
intentional tort clairns are void as against public policy. 
An employee may waive potential clairns under the civil 
rights statutes, so long as the waiver is made knowingly 

and voluntarily. However, "[w]aivcrs of fcdcral remedial 

rights [ 1, are not lightly to be inferred." 'I7 To determine if 
a waiver is knowing and voluntary, courts look beyond the 
contract language to the totality of the circumstances under 
which the waiver is signed, considering the following factors: 

*28 (1) the clarity and specificity of the release language; 
(2) the plaintiffs education and business experience; (3) 
the amount of time plaintiff had for deliberation about 
the release before signing it; (4) whether [pjlaintiff knew 
or should have known his rights upon execution of the 
release; (5) whether plaintiff was encouraged to seek, or in 
fact received benefit of counsel; (6) whether therc was an 
opportunity for negotiation of the terms of the Agreement; 
and (7) whether the consideration given in exchange for the 
waiver and accepted by the employee exceeds the benefits 
to which the employee was already entitled by contract or 

law. 
The Court finds, under the totality of the circumstances, that 
defendants meet their burden of showing no genuine issue 
of material fact regarding whether the waiver was knowing 
and voluntary. In addition to the clear language of the release, 
there is no issue about whether plaintiff knew the implications 
of the document he signed. He had applied for reappointment 
multiple timcs since he began his appointment at AHA in 
1983. In 1999, he executed a Settlement Agreement that 
also contained release language after he was initially dcnied 
reappointment by the MEC, There is no evidence that plaintiff 
did not have adequate time to review the application materials 
before turning them in. The Court finds under the language 
of the waiver, as well as the totality of the circumstances, 
plaintiff waived all claims stemming from the decision in 
2003 not to reappoint him to the medical staff. Therefore, 
even if the Court were to find that any of plaintiff's claims 
survived summary judgment on the merits, they would be 
waived. 

IV, Motions to Exelude Expert Testimony 
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The Court declines to address defendants' Motion to Exclude directer? to file p!aintlff*s third Dec!araticrn .and exhihits 

Declaration and Expert Testimony of John-Henry Pfifferling, submitted to the Court irt camera on August 31,2006; 

Ph.D. (Doc. 142); and Motion to Exclude Affidavits and 
Expe& Testimony of Kurt V. Krueger, Ph.D. (Doc, 145). 2~ defendants' Motion for Summary Judgment (Doc* 16') is 

The experts defendants seek to exclude from the Court's and 

consideration were not relied upon by plaintiff at this stage 
of the proceedings on the issues that were dispositive on 3. defendants' Motion to Exclude Declaration and Expert 

summary judgment, Because the Court grants defendantst of J o h n - H e n ~  Pfifferling, Ph.D. (Doc. 142); and 

motion without considering these declarations, the motions to Motion to Exclude Affidavits and Expert Testimony of Kurt 

exclude should be denied as moot. V. Kmeger, Ph.D. (Doc. 145) are denied as moot. 

IT IS TITERlEFORE ORDERED BY THE COURT that: IT IS SO ORDERED, 

1. Plaintiffs Motion fur Leave to file Declaration and Exhibits 
under Seal (Doc. 183) is granted. The Clerk's Office is 
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Vesom v. Atchisan Wasp. Ass'n, Not Reported in F.Supp.2d (2006) 

it is ir,appr~p:iate as a submissi~n of fact. Indeed, it appears that much nf p!aint.lffs statement of additional material facts is cut and 
pasted directly from the witnesses' declarations. 
l?cd.R.C~v.P. 37(c)(l), 

li.eS/'v. Cn/cl'ku, 74 P,3d 19 1, I95 (10th Cir. 1906t; Ryan v. Shawnee Mission Un$ Sch. Dist, No. 512, 438 F-Supp.2d 1233, 1236 
(D.Kan.2006). 
For example, in paragraph 4: "I have learned from staff at AHA ...," and "I believe the reduction in the size and function of the 
ICU is directly related to the tennination of [his] staff privileges." In paragraph 5: "It is my belief ... that the dccision to get rid of 
[plaintiff] was and continues to be economically destructive to the hospital ....' ' a nd  "I have learned that ,.. the hospital census has 
been drastically reduced." 
In re Ni7rris, 209 B.R. 990,996 (B.A.P. 10th Cir. 1997) (quoting 11 James Wm. Moore, et al., Moore's Federal Practice $ 5  56.10[4][c] 
[i], 56.14[2][c] (3d ed. 1997)); see also Tonry v. Cuomo, 92 F.Supp.2d 1 1 86, 1 196 (T>.Kttn.2000), a f d ,  221 F.3d 1353 ( I  0th C1r.2000). 
See Fed.R.Evid. 9Ol(b). 

In the future, the parties are encouraged to follow the local rules in this district on page limitations, as well as content of briefs, which 
encourages a concise statement of facts. D. Kan. R. 7.1, 7.6 (limiting the argument section of briefs and memoranda to thirty (30) 
pages if no prior leave of court requested and providing for content of briefs). Moreover, plaintiffs practice of controverting facts 
with general citations to exhibits, or a general reference to his statement of  additional material facts, presents a cumbersome task 
for the Court in determining the truly uncontroverted material facts in this matter. Given that plaintiff submitted 11 6 paragraphs of 
additional facts (many of which are repetitive of facts already narrated by defendants), the Court should not be presumed to glean 
which statements or general references plaintiff contends specifically controvert the statements made by defendants. Plaintiffs counsel 
is strongly discouraged from this method of controverting factual statements and the Court declines to conduct a fishing expedition 
to uncover evidentiary support for plaintiffs contention that certain facts are controverted when not provided with a specific citation 
to the record. See D. Kan. R. 56.1 (b). 
42 U.S.C. $ 200Od. 

The parties agree that the December 19,2002 Bylaws, attached to defendants' motion for summary judgment, govern this dispute. 

(Doc, 164, Ex. 4A, Bylaws at 11 7 2 . )  

Plaintiff was due for reappointment, however, in two years pursuant to the Bylaws, 

(Doc. 163, Ex. 38 7 16.) 

(Def.Ex.7.) 

Plaintiff requested a hearing in writing within thirty days of receipt of the February 18,2003 letter, as provided by the Bylaws. 

This particular fact was stipulated to in the Pretrial Order and will be deemed uncontroverted. 

1s U.S.C. g 1. 

42 1J.S.C. $ 1981(a). 

Pub.L. 88-352, Title VI, 5 601, 78 Stat. 252 (codified at 42 U,S,C. j j  2000d). The parties have stipulated that AHA is the recipient 
of federal financial assistance within the meaning of Title VI. 
Alexnntier v. Sando~+al, 532 U.S. 275, 280 (200 I ) .  

Id. 

See, e.g., ,Y / Ic~I  v. D ~ u c o n ~ ~ ~ s  l los~~ital ,  355 F.3d 496 (6th Cir.2004) (applying the common law agency test to dctermtne that plalntiff 
surgeon was an independent contractor of the hospital, in accord with the Fourth, Seventh, and Fifth Circuits); ~24c'E)hcrtvon t.'. IIC:*1 
/Icult/iO/~e, LLC., 202 F,Supp,?,d 11 56, i 164 08 (D.C:olu.2002) (collecting cases). See generally Lanrhcrrscn v. Utah Dcpt. cf 

Cow,, 79 F.3d 1024, 1028 -29 ( I  0th Cir,1996) (discussing how to determine employer-employee relationship for purposes of attti- 
discrimination statutes). 
41 1 U.S. 792 ( I  973). 

Here plaintiff does not appear to argue that direct evidence of race discrimination is present, as he advocates the McDonnell-Douglas 
burden-shifting framework in the Pretrial Order. Yet, in his response, he maintains that certain comments made by "individuals 
associated with the Hospital," constitute direct evidence of discrimination. As the Court will discuss in more detail when it  evaluates 
pretext, these stray comments are insufficient to support a claim of intentional discriminatlon. 
450 1J.S. 248 (1981); see Anfotiio r7, "7ygnia ;C7et~)ork, Iric., f7.3tl , KO. 05 1374, 2006 W1. 2361613, 3t *2 (10th Crr r2ug 
16,2006); Afukfrznnu'o v. City offAIlu.s, 433 F.3d 1294, 1307 (10111 Cir.2ClO6); Blucli Pduc., iVc.i>vork, lnc v A?'& Y'Bruutihcmtl, LLC, 
IS4 Fctl. i'ipp'x 3.3, 44 (1 0th Cir.2005). 
See Bur.dnc, 450 LI,S, at 252-53; h~~~i)onr~el iDougfus  CSyotp., 41 I U.S, at 802. 

See A4ccDonnell DougIu,~ C'orp.. 4 1 1 U.S. at 803,. 

S A P  6.9:6]3a62,:$ a.t.,. f j  ,,t '.'.li: Next(?;) pf l+q '.T"'. 
...u r ,, riarvtccjil Reuters. Na elai~~z i'o original !J,S. Gsvarr181enl 'Pdorks, 2 -1 
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Vesom v. Atchison Hosp, Ass'n, Not Repseed in F-Supp.2d (2006) 

Aeeves v. Sun~!~:r~s.so~r Pl~lrnhi~lg h40d;v.: Inc.. 530 U.S. 13.3. 143 (2000) (quotlng S't. ,$firty!v's PIonor Ctt.. v. f i c k ~ ,  509 IJ.S. 502. 5 1 1 

(1993)). 

Burdi~lc?, 450 1J.S. at 253. 

PL4S c'~bntrnc~'ns, inc v. S111.int Gorp., 139 .F.Supp.Zd 1149,1167 (D,Kan,20O 1)  (collecting cases supporting use of McDonnell Douglas 
in a variety of Scctioil 198 1 cases). 
See, e.g., Pule1 11. ~~iu'lalldbfernoritr/ Hasp. I% Mcd. C'~Y., 298 F.3d 333, 341-344 (5th Cir.2002), cert. denied, 537 U.S. 1 108 (2003); 

.Jeurig V.  AkK~ow,  264 F.Supp.2ti 557, 566 67 (E.D.Mich,2003); J7arr v. rln~Jr!r.~o/?, 199 F,Supp.2d 550, 562 70 (N  .D.Tcx.2003), 
am 66 Fed, App'x 514 (5th Cir.2003). 
247 F.3d 1091 (I 0th Cir.2001), cert, denied, 534 1J.S. 1 13 I (2002). As the Court has already stated, i t  is uncontested that plaintiff 
is not an employee of AHA, nor any of the individual defendants. See Bhntr v Bi.oxns~~iIle Gcr? Hasp., No. 03-1 578, 3006 WL 
167955, at "1 7 n. 2 (W.I),Pcr. .Pan. 20, 2006) (explaining that the prima facie case for wrongful termination 1s inapplicable in a case 
where the physician is not an employee of the hosp~tal). 

l'l~util~fo/1, 247 F.3~1 a t  I 1 0  1; see also P(xt~l, 298 F.3d st  341 44; I2atuintt~crti iJ, N(rnlicoke hl~~tnurial iLo,~p., Xnc'., No. 96 23.3 SI ,It, 
1998 WL 743680 (D.De1. 19')8), a f d ,  192 F,3d 378 (36 Cis. 1999). But see Jpimng, 264 F.Supp.2d nt 568 (applying a modified prima 
facie case). 
fit~tnpton, 247 F.3d. a t  1104. 

Id, at 1 102. 

The Court is unclear about why plaintiff insists that he need not prove he had "vested contract rights," The Court evaluates this prong 
of the prima facie case as whether he had an enforceable contract interest, as the statute explicitly requires. 
807 F.2d 12 14 (5th Cir. 1987). 

1~1~ a t  1219. 

822 F,Supp. 136 1 (N.D.lowa 1992). 

ld at 1370- 71. 

Tr~drr~u  V. A W C S ~ ~ ~ S I L I  L% An~i/ge~iu,  P. C., 584 N.W.2d 276, 285 87 (Iowa 1998). 

16 F.Supp.2d 11 8 1, 1186 (E.D.Ca1.1998). 

Id at 1 188. 

Dutftr v. St. Pruzrncir. i(rlg, bled. Crr., Inc,, 867 P.2d 1057, 1062 (Kan.1994). 

Id, (discussing Lewi,churg &firm ) IIosp, v, rl@eri~ot.t, 805 S.W.2ti 756 (Tcnn. 1991)). 

See Janclu, 16 F,Supp.2d at 1 184-85 (collecting cases); IsE~zini, 822 F.Supp. ~ r t  1370 (same); Rrrhirni v. St, &Iizt-~Dc>rh iticti Cw, Inis., 
No. C3 96 126, 1997 WL 33426269, at $5 7 (S.D.Ohio July 16, 1997); Ki.s,~e~l v. &Iono,?galitr Cnrdnfy GLIII. Ilosl) , 600 S.E.2d 321, 
326 (W.Va.2004); iri.cdrcw, 584 N.W.2cl al 285-87. 
41 C.J.S. Tlo~pitals 5 16 ( 1  991). 

41 C.J.S. Hospitals $ 27 (2006). 

See K.A.R. 28 34 Sa(b). 

See Kessel v. Monongalia County Gen. Hosp. Co., 600 S.E.2d 32, 326 (W.Va.2004); Tretimz, 584 N.W,2d at 285. 
Tr~~clrrccx, 584 N. W.2d at 2 87. 

1C.A.R. 28- 33 5(a); see Doc. 163, Ex. 4a at 29 ("The Governing Board of the Hospital shall have the ultimate authority in granting 
a practitioner clinical privileges and in all actions concerned with the exercise or limitation of the same."). 
Al.lickelson v. iVcw York Liji ins. Co., 460 F,3d 1304, 2006 WL 2468303, ti[ "9 (10th Cir. Aug, 38, 2006) (quoting (;teen 1,. New 
iMc..vico, 420 F.3~1 1 I 89, 1 192 93 (1 0th Cix.2005) (~nternal quotations omitted)). 
Plotke v, White, 305 F.3d 1092, 1 102 ( I  0th Cir.2005) (quoting Kcnu'r.ick v. Prtrskr Trnnsp. Scr v.s., lnc., 220 F.3d 1220, 1230 ( 10th 

Cir.2UOO)). 
Id. (quoting Fz~entes v. Perskir, 32 F.3d 759 764 (3d Cir. 1994)). 

He also references a statement by "a member of Hospital Management" who said that "Dr. Vesom should just go back where he 
came from." Plaintiff makes no reference to who made this comment, when it was made, or which paragraph of factual assertions or 
declaration it comes from. The Court has searched the record as is unable to locate the source of this comment. 
(Doc. 1 82, Vesom Depo. at 1 69, 174.) 

Hcino V. S ~ ~ r i ~ t t ~ ~ ~ U ~ t ~ t ~ U f  itI,q~nd. C'o., 208 F.3d 847, 856 (10~h  Cir.2000) (quoting Sinlrns v. Okluhcrmu, 165 F.3ct 1321, 1330 ( 1  0th 
Cir. 1999)). 
Id.; see also Pun v, Anderson, 199 Y.Supp.2tl 550, 567 (N ,U,Tex.2002), a y d ,  66 Fed. App'x 524 (5th Cir.2003) (explaining that 
stray remarks and threats were insufficient to establish direct evidence of discrimination); Ptrtel v, cWici/md mernorial iioi,,sp. & jlI(<d 
Ctr., 298 P.3d 333.341-344 (5th Cir.2002), cert. denied, 537 'lJ.S, 1108 (2003). 
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Vesom v. Atchison Hosp. Ass'n, Not Reported in F.Supp.2d (2006) 
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The Court notes, however, that plaintiffs reliance on FT'~hclunsee Cozlnf~i v llmhehr is misplaced. 5 18 T J S, 668 ( 19961, That case dealt 
with distinguishing between employees and independent contractors with regard to First Amendment free speech rights. Certainly, 
plaintiff must concede that he is advancing a state law claim here that is not constitutional in nature, 
E.g., Ti~rner v. Hczlli/~rirl'on Co , 722 P.2d I 106, 1 I IS (Kan .1986). 

I; t;P: MEnrers., Inc. v. 13EISettsors R: "53~. Co,, 23 I J7.3d 1284, 1288 ( 10th Cir.2000). 

See P'un v, Anc-l~rsorr, 199 F.Snpp.2d 550, 565 (N.D.Tex.2002) (finding no tortious interference with patient contracts where plaintiff 
admitted in deposition that he continued to admit patients to the hospital after receipt of notice of committee recommendation and 
that plaintiff did not have exclusive arrangements with patients), u f d ,  66 Fed. hpp'x 524 (5th Cir.2003). 
TVhife v. (?en. E/lotot-.c Cotp., 908 F.2ti 669, 672 ( 1  0th Cir,1990), cert, denied, 498 I1.S. I069 ( I  991). 

See, e.g., Alo.xander v. C;ar~c~ner-l)c.nver Cb., 415 U.S, 36, 51-52 (1974). However, the Court made clear in Alexander, that an 
employee may waive a cause of action under Title VII as part of a voluntary settlement agreement, so long as the employee's consent 
to the agreement was knowing and voluntary. Id. tit 52 u. 15. 

See, e.g., Cobb v. Curbrtr, 95 1'.3d 1028, 1030 (Kan.Ct.App.2004). 

Dorncr V. Polsinclli, lihitc, Yardman, & Sholto~l, P.C., 856 F.Supp. 1483, 1487 (D.Kan.1994). 

I\.lurquis v. S w e  I;irr-/n Fire i':- Crrs. Ck., 361 P.2d 12 13, 121 9 (Kan. 1998) (citing Sii?!orr 1'. N(i/ ' l  f*brtu~m Org., Inc'., 829 P .2d 884 
(1 992)). 
(Doc, 164, Ex. 7 (emphasis added)). 

,din. Registry cfRadiologic Tcchnologisfs v. i \~cCl~l l~m,  No. 300CV2577K, 2003 IVL 23171703, a t  * 2  (N.D.Tex. h ' l ~ ~ .  5 ,  J O O 3 )  
(approving language in a certification application that releases all claims arising out of the application); see I . ! T ~ q l ' g h r  1). lSutrrht~~e~,ctern 
Bet1 Telc. Cb., 925 F.23 1288, 1292- 93 ( I O l h  (:is. 1901); Boline I!. C.'iosirtgs qf Tulsa, L.L,C1., No. 05-0 197-TCX--SAJ, 2006 WL 
966517, at *4 n. 2 (N.13.Okla. Apr. 13,2006). 
See Bohne, 2006 W1 9665 17, at *4-5 (waiving "any known or unknown claim"); Rocirigzdcz v. FiGlckc~zhlct Gorp., No, 00-0264.3000 
W1, 825677, at "3, (E.D. 1.a. Junc 23, 2000) (waiving claims plaintiff "now has or may have in the future"). In t h ~ s  case, "current 
claims" is somewhat of a misnomer, as the release only applies to future conduct, i.e,, in the event reappointment is denied. 
Ib~")"ez $1, Pub. SCV. ClO. ~f:Y,~kl . . ,  IIIC., 908 F,2d 687, 684) (10th Cir.1990); see also Slo1ror.d v. Crcmc, 382 P.3d 1175, 1180 (10th 

Cir.2004); Reed v. Nellcor Pur.ittrn Rerlnett, 244 F.Supp.2d 1205, 1210 12 (D.Kan.2003); iCk~zzoiti Furtjts, I~tc, v. B.I DuPot?t De 
~Vernours cli Co., 761 So.2d 306, 313 (Fla.2000) (applying Kansas law). Likewise, there is no prohibition under Kansas law or in 
the Tenth Circuit of waivers of intentional torts. See, e.g., Benn~ri v. Coors But?bcling Cn., 189 F.ld 1221, 1232 33 ( 1  0th Cir. 1999) 

(concluding scope of release included ADEA and intentional tort claims). 
Tonvz, 908 F.2d at 689. 

Id. at 689-90 (quoting C'ir-illo v. Areo Cltem. C,'o., 862 F.2d 448, 45 1 (3d Cir. 1988)). 

End OI D O C U W ~ B ~ ~  Q 20'lJ Thornson Reiltorrs. No clairr~ to original ll.2. Governrnerlt Works. 
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Williams v. Columbus Regional Healthcare Systems, Inc,, 499 Fsd,Appx, 928 (2012) 
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499 Fed.Appx, 928 West Headnotes (2) 
This case was not  selected for 

publication in  the  Federal Reporter, 
Not for Publication in West's Federal Reporter, [I] Civil Ftighis 

See Fed, Rule of Appellate Procedure 32.1 &- (?ontracts, tradc, and corllinercial activity 

generally governing citation of judicial Afkican-American physician did not have a 
decisions issued o n  or after Jan ,  1,2007, See 
also Eleventh Circuit Rules 36 -2 ,363 .  (Find 
C71Ali Rule 36-2 and  Find CTAll Rule 36-3) 

United States Court of Appeals, 
Eleventh Circuit. 

Reginald WILLIMS, M,D,, Nicole 
Williams, Plaintiffs-Appellants, 

v, 
COLUMBUS REGIONAL HIEALTHCARE 

SYSTEMS, INC., Doctors Hospital, Medical 
Center, e t  al., Defendants-Appellees. 

No, 12-11122 1 Non-Argurnent 

protected property interest in continuing to 
practice medicine, as required to state Cj 1981 
claim based on suspensior~ of medical staff 
privileges. 42 U.S.C.A. $ 1981, 

[2] Civil Rights 
Contntcts, tradc, and con~n~crcial activity 

Suspension of African-American physician's 
medical staff privileges at hospital did not 

implicate any contractual relationship, so as 
to create cognizable claim under 5 198 I , 42 
U.S.C.il. $ 1981, 

Calendar, I Dec. 3,2012. 

Synopsis 
Background: African-American physician, whose medical 

Attorrreys and Law Firms 
staff privileges at hospital were suspended, brought 1981 
action against healthcare colporation and various individuals *929 Nicholas Kadar, Cranbuty, NJ, Thomas F. Martin, 
alleging that they intentionally interfered with his right to the Martin & Martin, LLP, Tucker, GA, for Plaintiffs- 
f i l l  and equal benefit of the laws and his right to contract with Appellants. 
third parties on the basis of his race. The United Statcs District 
Court for the Middle District of Georgia, 2012 CVL 315482, Linda l ludda~i,  Lauren Maria ,"\ilassucci, Lhr~icl Mull~olland~ 
dismissed the complaint for failure to state a claim. Physician Horty Springer & Mattern, PC, Pittsburgh, PA, L-ucius 

appealed. Martcllc Laylicld, 111, Columbus, GA, for Defendants- 
Appellees, Columbus Regional Healthcare Systems, Inc., 
Doctors Hospital and Medical Center. 

Holdings: The Court of Appeals held that: Robert T,, Sharloon, Jr., Hall Booth Smith & Slover, PC, 
Atlanta, GA, for Defendants-Appellees, Allmcd Healthcarc 

physician did not have a protected property interest in Management and Skip Freeman, M,D. 
continuing to practice medicine, as required to state § 198 1 
claim based on suspension of medicai staff privileges, and Appeal from the United States District Court for the Middle 

District of Georgia. D.C. Docket No. 4: 1 l-cv-00028-CDL. 
[ 2 ]  suspension of medical staff privileges did not implicate 
any contractual relationship, so as to create a cognizable claim Before CAIIIVES, WILSON and BLACK, Circuit Judges. 

under rj 1981. Opinion 

PER CURTAM: 
Affirmed. 

Reginald Williams, an African-American male, appeals the 
district court's dismissal of his 412 IJ.S.C:. 5 198 1 complaint 

'? 
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Williams v, Columbus Regional Healthcare Systems, Inc., 499 Fed.Appx. 928 (2022) 

for faiiure to state a In his Wiiiiams interest in continuing to practice medicine. .iimenez, 596 F.3d 

that Columbus Regional Healthcare Systems, Inc., Howard at 1309-1 1 ,  Thus, Williams' argument is foreclosed by our 

Weldon, Andrew Morfey, Scott Wannay, and John Does A- holding in Jitnenez, and he cannot allege a $ 198 1 violation 

J Appellees) intentionally interfered with his because he has not identified protected liberty Or Prope@ 

right to the fit11 and equal benefit of the laws and his right interest with which the Appellees interfered, 

to contract with third parties on the basis of his race, After 
[ 2 ]  Additionally, we have previously held that alleging 

review, ' we affirm the district court. suspension of medical staff privileges does not ilnplicatc any 

"To state a claim for non-employment discrimination under 
5 1981, a plaintiff must allege (1) he is a member of a racial 
minority, (2) the defendant intended to racially discriminate 
against him, and (3) the discrimination concerned one or 
more of the activities enumerated in the statute." .limenez 
v. C.t/ellII'tar ffenlth ,S'j)siem, 596 F.3d 1304, I308 (1 1 th 
Cir.2010). The rights enumerated in the statute include the 
right to the full and equal benefit of all laws and proceedings 
for the security of persons and property as is enjoyed by 
white citizens, and the right to make and enforce contracts. 
42 U.S.C. 3 1981(a). 

[I] Williams contends the Appellees interfered with his 
equal enjoyment of the laws and proceedings afforded by the 
hospitals' *930 bylaws in depriving him of his medical staff 
privileges. However, we have previously held the suspension 
of medical staff privileges cannot be challenged in a $ 198 1 
claim because under Georgia law, rnedical staff bylaws do 
not create a contractual right to the continuation of those 
privileges, and physicians do not have a broad property 

contractual relationship, and cannot be the basis of a 9 198 I 
discrimination claim. IcJ, at 13 10, Thus, Williams' claifiis of 
interference with his right to contract all fail because they 
are predicated on the suspension or revocation of his medical 
staff privileges. Because he has no protected contractual 
interest in the continuation of his hospital staff privileges, 
he has no cognizable claim that Weldon interfered with his 
contract with the hospitals at which he worked. Similarly, he 
cannot raise a claiti~ that the Appellees interfered with his 
patient contracts because the Appellees' only action affecting 
those contracts was the limitation of his medical staff 
privileges. Finally, he cannot raise a claim of interference 
with future employlnent contracts because such contracts are 
too speculative. See id 

AFFIRMED. 

Parallel Citations 

2012 WL 6013196 (C.A.11 (Ga.)) 

Footnotes 
1 We review de novo a district court's grant of a motion to dismiss under Fedel.sl Rule of Civil Proccdurc 13(b)(6) for failure to state 

a claim. Ifill v. Myhit(<, 321 F.3d 1334, 1335 ( I  l th C~I-,2003). We accept the allegations in the complaint as true, and construe them 
in the light tnost favorable to the plaintiff. ld. 

End sf Documont G2 2013 Tt-lornson Routers. No ciairn to origirlai U.S. Gover-rrrnent Works 
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NO. 86177-3 , 

Appeal from Benton County Cause No. 08-2-0 1 534- 1 

SUPRlEME COURT OF THE STATE OF WASHINGTON 

VlENKATA ASIVAN, an individual, 

LEC MEDICAL CENTER, a corporation, 

David B. Robbins, WSBA No. 13628 
Renee M. Howard, WSBA No. 38644 

Bennett Bigelow &: Leedom, P.S. 
1700 Seventh Avenue, Suite 1900 

Seattle, WA 98102 
Telephone: (206) 622-55 1 1 

Fax: (206) 622-8986 
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issue,I3 however, because even if the contractual nature of the Bylaws is 

assumed for purposes of'mdyzing kis breach of contract claim, the claim 

still fails as Smbasivm presented no evidence that Kadlec breached any 

Bylaw provision when it adopted the proficiency s t a n d ~ d . ' ~  

~ambasivan argues he was not afforded a hearing following the 

MIEC's vote to reco end res.tricting his privileges on August 7, 2008 

(CP 383, 434), a recommendation that was not ultimately adopted by the 

Board when it decided, seven days later, to adopt the proficiency threshold 

with immediate effect, rendering moot any restriction on interventional 

cardiology, privileges for which Sambasivan was no longer eligible. As 

the trial court observed: "it is uncontested that the W C ]  .recommendation 

was not acted upon by the board, and Plaintiffs privileges were not lost, 

reduced or restricted due to the [MEC's] re~omendation."'~ (CP 871) 

. Rather, he became ineligible for the privileges because he had not 

performed the requisite number of procedures in the previous two years. 

"nerefore," the court concluded, "Plainti8 could show no causal 

relationship between any damage suffered and the [MEC's] 

l3  Should this COW decide to reach the issue o f  whether hospital medical staff byIaws 
create an enforceable contract, Kadlec maintains they do not, See Kadlec's trial court 
briefing at CP 109-1 1 1  and CP 688. 

l4  The trial court assumed, but did not decide, that the Bylaws create a contract between 
Kadlec and Sambasivan, and concluded that Sambasivan failed to raise a material. fact 
issue that any breach occurred. (GP 87 1) 

Id,' 
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v. McDonnell Douglas COT., 91 h . 2 d  345, 349,588 P.2d 1346 (1979). 

All evidence must be considered in the light most. favorable to the 

nomoving party, and s ,q judgment may be ganted only where" 

there is hut one conclusion that could be reached by a reasonable person. 

B. The Tn'al Court Appropri,ately Dismissed Sambasivan's 
Breach o f  Express Contract Claim for Failure To Establish a 
Breach. 

Although Sambasivan's breach of express contract claim initially 

concerned three events-two "collegial interventions" where he volimtary 

relinquished his privileges in 2005 and 2006-2007, and the August 14, 

. . 2008 decision of the Board to adopt & interventional cardiology 

proficiency threshold-his appeal concerns solely the third event, i.e., the 

~oard ' s '  adoption of the pro5ciency stmdard.12 A s  an initial matter, 

Sambasivan inexplicably devotes considerable attention to his argument 

that hospital bylaws create a binding contract between the hospital and a 

- ' physician medical staff member. This Court need not reach that novel 

I2 The trial court dismissed his breach of contract and tortious interference claims relative 
to the two earlier collegial interventions as being time-barred under the one-year statute 
of limitations in Washington's peer review law, RCW 7.73.030(4), (CP 878) 
Sambasivan's assignments af error do not include the statute of limitations dismissal of 
these claims. 
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BY RETROACTIVELY WVISING ITS 
E 

BY ITS ADVERSE ACTION AGAINST DR. 

AGAINST H I M  IN VIOLATION OF THE 
mDICAL STAFF BYLAWS, 

DR. SAMBASIVAN'S CLAIM OF BWACH 

WOULD CONTRACT WITH HIM FOR MEDICAL 

AGAINST HIM WAS CAUSED BY HIS SUIT 
FOR UNLAWFUL DISCRIMINATION, HIS 
RETALIATION CLAIM SHOULD NOT BE 
S RILY DISMISSED. 

DISCOVERY OF MATERIALS ESSENTIAL 
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the medical staff bylaws purport to protect 

staff physicians against. The t r i a l  court should 

be reversed. 

VI . 

DISMISSED. 

A s  shown by the plaintiff's declaration, a l l  

elements of the intentional tort of interference 

with business expectancies have been met..(GP 

556) The seminal case of 

Nat'l Bank, 88 Wn. 2d 5 9 5 , 6 0 2 ,  5 6 4  P. 2d 1137 

(1977) sets forth the elements of this t o r t :  

(1) a val id  business expectancy; (2) knowledge 

of the expectancy on the part of the defendant; 

(3) intentional interference causing a breach 

o r  teminatl .on of  that expectancy; ( 4 )  resulting 

damage. By its groundless and intentional acti.on 

stripping Dr. Sambasivan of his privileges to 

practice interventional cardiology, Kadlec, with 

f u l l  knowledge, in te r fe red  w i t h  Dr. Sambasivan' s 

ability to provide services of interventional 
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cardiology to future patients. (CP 556) Dr. 

Sambasivan was damaged. (CP 5 5 8 - 5 5 9 )  

The economic loss rule has no place in t h i s  

case, The economic loss rule marks a boundary 

between the law of con t rac t s  and the  law of 

negligence. The economic l o s s  rule does no t  

a p p l y  where, as here ,  D r .  Sambasivan's t o r t  claim 

involves breach of a duty owed by Kadlec that is 

independent of Dr. Sambasivan's contract c la im.  

Eastwood v. Horse  Harbor Foundation, Inc . ,  170 

Wn. 2d 380, 387-388, 2 4 1  P .  3d 1256  ( 2 0 1 0 ) .  The 

t r i a l  court  should be reversed. 

Dr. Sambasivan, as a person of c o l o r  and of 

Indian origin, is protected against retaliation 

arising from hi.s June, 2008, unlawful di-scrimination 

claim. The sources of this protection are found 

i n  federa l  and state statutes. Reta l i .a t ion  claims 

a r e  cognizable under the federa l  c i v i l  rights a c t  

cod i f i ed  as 4 2  USC 1981. sL__.l v, 
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553 U.S. 4 4 2 ,  170 L. Ed 2d 8 6 4 ,  

1 2 8  S .  Ct. 1 9 5 1  ( 2 0 0 8 ) .  Claimof retaliation 

, are  cognizable under Washington S t a t e  Law, 

RCW 4 9 . 6 0 . 2 1 0 .  A l l  these sources of  p r o t e c t i o n  

app ly  t o  Dr. Sambasivan because he is a "person." 

That Dr. Sambasivan is not a statutory employee 

of Kadlec matters not. The Washington Law 

Against Discrimination is not l i m i t e d  t o  d i s -  

c r iminat ion  in the employment setting. I t s  

purpose is to make persons free of i.mproper 

'discrimination in a broad  way. 

, 130 Wn. 2d 97,112, 922 P. 2d 4 3  

(1996)  F i n a l l y ,  the Kadlec medical staff bylaws 

Section 1.4 expressly p r o h i b i t  discrimination of 

the  t y p e  a l l e g e d  by D r .  Sambasivan. (CP 388) 

To prove his retaliation claim, Dr. Samba- 

sivan must show t h a t :  (1) he engaged i n  p r o t e c t e d  

act i .v i ty ;  ( 2 )  Kadlec acted adversely against h i m ;  

and (3) his protected activi-ty was  a substantial 

factor  behind Kad lec ' s  adverse action. Employ- 

ment discharge cases are analogous to Dr. 

Sambasivan' s case. St r i pp i -ng  clinical p r i v i -  

leges from a staff physician is like 

firing an employee. "Retaliatory motive need 

not be the principal reason for the di.scharge." 

94 Wn. App. 9 7 6 , 9 8 4 - 8 5 ,  9 7 4  P .  
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2d 348 (1999). The principle recognized i n  

concerning causation s h o u l d  be applied 

here. 

That the f i r s t  and second elements of Dr. 

Sambastvan's retaliation elaim have been 

established i s  beyond d i spu te .  As stated in 

Dr. Sambasl.vanf s dec1auat;ion ( C P  5 5 3 - 5 5 4 ) ,  and 

as confirmed by fi.ndings at t r i .a l  (CP 881), 

Dr. Sambasivan had good grounds for the un- 

lawful discrimination suit that he filed in 

June, 2008. (CP 3,8)  By filing s u i t  against 

Kadlec for unlawful discrimination, Dr. Samba- 

sivan engaged i.n protected activity. Thus, 

the first element of his re taf i .a t ion claim i s  

p roved .  

Proof  of  the second element of Dr. Sambasi- 

van's retaliation claim is uncomplicated. On 

the agenda of the Kadlec board meeting of August 

14, 2008, were two recommendations of the Medical 

Executive Cornittee. The first recommendation, 

with respect to which Dr. Sambasivan had a right 

to a hearing which was never allowed, was to 

take away Dr. Sambasivan's p r i v i l e g e s  t o  perform 

acute and emergent interventions. (CP 449) The 

second recornendation was to phase in a creden- 

tialing requirement that increased the  number of 
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procedures that must be performed annually 

to maintain privileges as an interventional 

cardiologist. (CP 449) The Kadlec  board d i d  

not accept these recomendations. The Kadlec 

board did not return these recomendations to 

the Medical Executive Comi.ttee with questions 

or for further study. Instead, t h e  Kadlec 

board revised these recornendations on i . t s  own, 

without further medical advice, and without 

foundation in practice, national standards or 

medical science. (CP 4 4 9 - 4 5 0 , 5 5 0 - 5 5 1 , 5 9 1 - 5 9 2 )  

The recrafted recomendations cons t i . tu ted  a 

d i r e c t  attack on Dr. Sambasivan, and caused a 

total loss of all h i s  p r iv i leges  t o  p r a c t i c e  

in tervent ional  cardiology. (CP 550) Adverse 

action equivalent t o  discharge in an employment 

setting has been shown. 

The adverse action by the Kadlec board 

against Dr. Sambasivan was caused by h i s  unlaw- 

ful discrimination suit. At a minimum, i t  must 

be inferred that "retaliation was a substantial 

fac tor  behfnd" the adverse action. 9 

94 Wn. App. at 9 8 4 .  The Kadlec board r a d i x a l l y  

revised recomendati.ons by the Medical Executive 

Committee after it was advised of Dr. ~ambasivan's 



unlawful df scrimination su i t ,  In fact, the 

Kadlec  board was to ld .  of D r .  Sambasivan's 

unlawful discrimination s u i t  I.n the same 

meeting in which it stripped Dr. Sambasivan 

of h i s  privileges t o  p r a c t i c e  i n t e r v e n t i o n a l  

ca rd io logy .  (CP 4 4 8 , 3 4 4 )  

Retaliatory intent should be inferred where, 

as here,  the adverse action c l o s e l y  fol lowed 

the defendant's awareness of the protected 

activity. 

Moreover, we have held t ha t  
evidence based on t iming  can 
be sufficient t o  Let the issue 
go t o  the jury, even in the 
face of a l t e rna t ive  reasons 

In the analogous employment setting, a re ta l i -a t ion  

suit may not be dismissed if it i.s shown t h a t  an 

employee participated i n  protected a c t i . v i t y ,  the 

employer knew of t h a t  activity and adverse action 

was taken against the employee. 

Summary judgment i s  disfavored i n  cases 

involving inherently fac tua l  questions of i n t e n t  

and motivation. , 775 

F. 2d 998,1009 (9th C i . r .  1985), amended, 7 8 4  F.  

2d 1 4 0 7  (9th Cir. 1986 ) .  This Court should 

f o l l o w  the  l o g i c  of d i spara te  treatment cases,  
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and hold that the question of the true 

motivat ion behi-nd an a l l eged ly  d i sc r imina to ry  

ac t  is a "pure question of fact ." Pullman-Standard 

y .  S w i n t ,  456 U.S. 273,287-88, 7 2  L. Ed. 2d 66  

102 S. Ct. 1781 (1982). More spec i . f i ca l ly ,  

a plaintiff like Dr. Sambasivan i.n a r e t a l i a t i o n  

case should be allowed to show pretext by relying 

on h i s  i n i t i a l  evidence o f  a pr ima facie case, any 

other evidence,as well as e f f ec t ive  cross-exami: 

nation.  p 

885 F. 2d 498,505, n. 8 (9th C i r .  198% citing 

? 

450 U.S. 248,255, n. 10,  67  L.  Ed. 2d 207, 1 0 1  

S. C t .  1089 (1981). 

Much of the  evidence concerning Kadlec's 

defense of Dr. Sambasivan's retaliation claim 

depends on the intent and motivation of the 

members of the Kadlec board who attended the 

meeting of August 14, 2008, and the re  took 

action against Dr. Sambasivan. Knowledge of 

what occurred at t h a t  meeti.ng is p a r t i . c u l a r l y  

within the mindsof those wi.tnesses. In t h i s  

setting, the rule articulated by Judge Sweeney 

i n  Estate of Black, 116 Wn. App. 476,487, 66 P .  

3d 670 (2003), affirmed on other grounds, 153 
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Wn. 2d 152  ( 2 0 0 4 )  should apply :  

And this was proper in light 
of the general rule that, where 
material facts averred in an 
a f f i d a v i t  are particularly 
within the knowledge of the 
moving p a r t y ,  summary judgment 
should be denied, The matter 
should proceed to t r i a l  so that 
the opponent may attempt t o  dis- 
prove the alleged f a c t s  by cross- 
exami.nation and by the demeanor 
of the witnesses while? testifyl.ng. 

966 (1963). This exception to 
the sumary judgment rules is 
not limited just to the moving 
party herself, but to her w i t -  
nesses alsoe2 

also. See, e 

& Co. v, ~ e c o r d g r m  

The manner i n  which Kadlec has attempted to 

explain its motives in stripping Dr. Samba- 

sivan of clinical privileges depends on 

witnesses with particularized knowledge. 

That knowledge is little other than a state 

of mind. Knowledge of this sort is inherent ly  

not beyond dispute. Cross-examinati.on should 

be allowed. A properly consti.ruted trier o f  

act should evaluate the assertions made by 

these witnesses. Therefore, summary judgment 

should be denied. The euial court should be  

reversed, 



BEFORE WON. ROBERT G, SWISMEK 

SUPERlOR COURT OF WASHINGTON FOR BENTON COUNTY 

MAN ~AMBASIVAN, 

Plaintiff, 

LEC MEDICAL CENTER, a corporation, 

Defendant. 

NO. 08-2-0 1 534-1 

DEFENDANT'S NOTION FOR 
PARTIAL SUMMARY JUDC- 
MENT AlVD MEMOIRANDUM IN 
SUPPORT (RETALIATION) 2 

t 

(ARGUMENT WILL EXCEED 10 
MINUTES) 

COMES NOW Defendant Kadlec Regional Medical Center ( W a  Kadlec Medical 

Center) ("Defendant" or "Kadlec") and moves this Court to award partial summary judgment 

to it, dismissing Plaintiffs claim for retaliation under federal and state law. Plaintifi'ss 

retaliation claims are subject to dismissal because he cannot establish a prima facie case* for 

retaliation under either federal or state law, and even if he could, he is unable to produce 

sufficient evidence to rebut the legitimate, non-retaliatory reasons for the action about which 

he complains. Kadlec submits the following memorandum in support of its motion. 

Plaintiff Venkatarman Sambasivan, M.D. is a cardiologist with a solo medical I 
practicc located in Kemewick, Washington. He has been a member of the medical staff of l 4  
Kadlec since 1994 which p its him to see his patients whrn  they are hospitalized at Kadlec 

DEFENBmT'S MOTION PQR PARTIAL a LAW OFFICES 
B E N N m  BI@EL,OW & LEEDCPM, P.S. 

SUNMMY JUDGMENT hN1) MEMOWNDUM IN 1700 Scvcnrh Avenue, Suiti 
SUPPORT ('RIETAbMTION) - Page 1 Seattle, Wusllington 98 1 

T; (206) 622-55 1 1 / F: (206) 622-8986 
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1981, Dr. Sambnsivan must prove " ( I )  [he] was engaged in  protec~ed activity; (2) [he] 
.--- 

suffkred an udvcrsc clnploynent action; and (3) thcrc was a causal connection hctwecn the 

two." Surrell v. Caf[{iwzia Welter Serv. Co., 5 18 F.3d 1007, 1 108 (9"' Cir. 2008). "Oncc 

cstublishcd, the burden shifts to the defendant to sct k r t h  a Icgitimatc, non-retaliatory reason 1 
for its actions; at that point, thc pli~intiffmust producc cvidel~cc to show that thc stutcd rcasons' 

were a pretext for rctilliation." id. 

At all times, the "burden of  proof rcmain[s] on [the plaintiff] to create a gcnuinc issue 

of material fitct us to whcther" the action complained of was rctalin~ory. See Johnsun v. 

Spohn, 334 Fed. Appx. 673,685 (5"' Cir. 2009). 
b 

As discussed below, Dr. Sambasivan has no cornpeten1 evidcncc to establish a prima 

.tkcic casc of retaliation, much less any evidencc to overcome ihc icgitimate reasons for thc I 
Board's action on August 14, 2008. He has no witnesses with personal knowlcdgc o f  the 

events nor can he put forth anything beyond rank speculation and infcrcnce, which i s  itself 

1 unqua9iliediy rcjcctcd by the sworn tcsti~nolly of ihc participants in the action. 
1 

1 A. Ilr. Sambasivan Cannot M e c t  l4is ~ u r d e n  to Establish a Prima Facic Case o f  
Kctaliation, 

Dr. Sambasivan's retaliation claim must first conccrn the "making and enforcing" of a.  

contract. Dr. Sambnsiviln's complaint does not, howcvcr, identiry thc contractual 

underpinning for n 1 08 1 claim. As thue can be no dispute that Dr. Sambasivan has not been 

a, c~nployee of ~ad lec , '  prcsurnnbly hc relies on thc Kadlec medical staff bylaws to provide 

the requisite "employmont" nexus for a $ 1981 claim (just as ho prcsumcs the bylaws 

constitute il binding contract for purposes of his breach of contract claim). Cou1.t~ that hnvc 

consid~red this issue, howcvcr, have refused to find that medicel stafl' bylaws confer 

contrsctual rights on a physician that givc rise to a $ 198 I claim. Most rcccntl y, thc Eleventh 

See ac-companying Declaratio~l uf Rand Wortnlsn, Kadlcc'r Chic[. lixccuti\la Olliccr, at 9 8. 
DEFENDANri"S MOTZQN FOR PAK'TIi\I, 

.hW Ol l'lC13S 
BEn'tif.:'1T BICEI.C)W 24 Id):k:l)Ohl. IB.S. 

SUMMliRY JUt1C;R.I EN'I' AND rVI35h1OfX~iNl)UM IN 17(H) ~ u v o ) t h  i \ vc~~ i rc ,  Suitc 
SIJPPQlt'I' (KE'l'A141A'l'10N) - I'a8c 5 Sc4tt~Ic. Wi1shing1011 V8 I t 0-0000001 32 
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Circuit ruled in February that the suspensio~l of o physician's medical staff privileges could 

not providc a basis for his 1981 claim, bccause "the mcdical stafr bylaws, which govern 

medical staff privilcgcs, do not crcutc a contractual right to thc contil~uation of thosc 
* 

privileges." Jimenez v. Wellsrar flealfh Sys., 201 0 W L  550827,2, -- F.3d -- ( I  l'?ir. Fcb. 18, 

20 10) (copy attached as Exhibit I ) .  . 

Similarly, in Joltnson v. Spohn, 334 Fed. Appx. 673,685 (5"' Cir. 2009) (copy attached 

as Exhibit 2) ,  thc Fifth Circuit held that a non-employed physician did not establish a prima I 
Gcie c. ~tse for discriininatioil under # 198i by virtue of his membership on the hospital's 

mcdicul staff. The court uffinned the rulings of other courts that medical staff'bylaws do not 

constitute a binding contrwt between the hospital and niembers ol'the medical staR. bccause 

the bylaws the~nsclvcs are not binding on the hospital and its Board o f  Directors. [ti. at 685. 

*The Court Savorably citcd Van Q. Anderson, 199 F. Supp. 23 550 (N.U. 'l'cx. 2002), another i 
case involving a physician who asserted n 9 1981 claim in coi~nection with a peer rcvicw I 
action based solely on the physician's status as a member of the hospital's medical strtK I 
Illere, the court also found that the plaintift's "Section 1981 c l a i l ~ ~ s  . . . Pdil here since he has 

not provided the court with any evidence to prove thc existence of a contractual rclationship . . 

. based on being granted sta f f  privilcycs or its adoption of the ~ncdical s tu f f  bylaws." Id. at 

564." 

'Ke samc analysis applies here. Kadlcc's mcdicill stafl' bylaws arc subject Lo thc 

ultimate authority of thc Roitrtl, which must upprovc the bylaws. Sce Ex. I l o  Declaru\ion of 

Donna Zulnuf, Amended u~zd Restated L3yluws of Kadlcc Medical Center at Art. X11.1 ('"~flte 

Bylaws of the Medical Staff shall at all timcs bc subjcct to approval and/or changc by the 

Board of Directors."). Tnc Board also has ulti~nately authority for decisions regarding 1 

medical stuff membership. Id. This issue is bricfcd in more detail in Kndlec's Memorandum ' 

See cr1.w h4arlscn v. /ludr.lriis I-Ietrlth Cwe,  Inc , 297 F.3d 694, 649 (8"' Cir. 2002) ("hot;pital bylaws cannot be 
co~lsidcrcd a con tract under Missouri law because cailsideratian is  lac king"), 

1 ~ ) l ~ v l ~ - l : v  DEFER'a)ANfC'S MO'TION FOR PIZK'I'IAIa DENKEf'I' HIC;EI.UW bi LEEUOM. P.S. 
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H ~ R  2-9 2010 

FILED 

SUPERIOR COURT OF WASHENGTON FOR BENTON COUNTY 

VENWTARAMAN SAMBASJVAN, 

Plaintiff, 

VS. 

KADLEC MEDICAL CENTER, ti corporation, 

NO, 08-2-0 1 534- 1 

REPLY IN SUPPORT OF 
DEFENDANT'S MOTION FOR 
PARTIAL SUMMARY JUDG- 
MENT (RETALIATION) 

I 

INTRODUCTION 

Dr. Snmbasivan's opposition to Plaintifvs motion for summary judgment here is 1 
striking in that it fails to address or meet the legal standards for his state and fcdcral retaliation I 
claims, and fails to address most of the multiplc bases upon which sumlnary judgmellt should 

be panted. In fact, the only additional "evidence" identified in support of his claim is his own 

self-serving declaration, which itself consists almost entirely of inadmissible hearsay, legal 

conclusions, statements made without personal knowledge, and improper conclusions of 

ultimate fact. Ultimately, Dr. Sambasivan provides no basis to defeat Kadlcc's motion, and 

summary judgnent should be granted. 

REPLY LN SUPPOK'C QP I)BFENl)c%NT'S MO'CXON 
LAW OI:I.'ICES 

BENNFIT RICELOW & t,L,EET)T)hl. P.S. 
FOR PNPTIAL SUMMhKY ,IUI)GWIlt(:NB8 1700 sevcn~h ~vmuc ,  SuilcO- QQ00Q076 1 
(REl'A1,lATION) - Page li Sw;~ttie, Washington 98 1 

T: (206) 622-55 1 1 1 F: (206) 622.8986 
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. 
ARGUMENT 

A. Dr. San~basivan H%as No Evidence To Establish the Requisite Contl.nctunl 
Relationship with Kadlec to Support a Federal and State Retaliation Claim. 

4 
Dr. Sambasivnn offers no support for his apparent contention that his status as a 

5 
Kadlcc medical staff member somehow providcs him with the requisite contractual 

6 
relatiotlship to assert a retaliation claim undcr federal law (42 U.S.C. 9 1981) and I 

7 
Washington's Law Against Discrimination (RCW 49.60.21 O(1)). While hc cites, with no 

8 
analysis, Marqrcis v. Spokane, 130 Wn.Zd 97, 922 P.2d 43 (1996), he does not stale what I 

9 
"independent contractor" relationship for "pcrsonnl scrviccs" Dr. Sambasivan has with Kadlec I 

10 
that .would somehow make Marquis relevant to the analysis. Certainly, medical staff I 

I I 
membership docs not constitute such a relationship, as numerous courts havc held. See, e.g.,. I 
Jimenez v. Wellsfar fleahh S'., -- F.3d --, 2010 W L  550827, *4 (Feb. 18, 2010) (dismissing 

12 

e l 3  

physician's 1981 retaliation claim because "the suspension of medical staff privileges does 

not implicate any rights protcctcd by 9 1981 "). See ~ f s o  Kadlec*~ Motion for Partial 
14 

15 
Summary Judgnent (Retaliation) at 5-7. 

For that reason alone, Dr. Sambasivan's retaliation claims inbst be dismissed, 

B, Dr. Sambasivsn Was No Evidence of a Causal Link Between the Board's Action 
and His Filing of s Discrimination Claim. 

Even if Dr. Sambusivan had a contractual basis to bring a federal or state retaliation 
19 

claim, his claim fails because he has put forth no competent cvidence of a causal link between 
* 20 

the allegcd retaliation (the board's August 14, 2008 action) and the protected activity (filing a 
2 1 

lawsuit on June 23, 2008 that included a discrimination claim). Thc only cvidence offcred is 
22 

the August 14, 2008 board minutes, which reflcct that the board was infonncd that Dr. 
23 

Sambasivan "has filed a lawsuit against the hospital making various allegations 

." Plaintips Opp. at 18 (emphasis 

IIEPLY IN SUPPOIIT OF DEFENDANT'S MOTION Inw ovmces 

FOR PAHw13IAL SUMRIARY JUDGMENT 
I 
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T: (206) 622-55 1 I / F: (206) 622.8986 



LUJCI uuvv C I I U I I I I I I U I  J . uv * r . & \ . r u ~ k a r  U C U A D .  U J  I U I T U  -1 WLICW u Y A ~ ~ u I I ~ ~ , ~ G ,  V V I L W I  Mr . .  

Compiled June 2013 

Appx. 928 (I  1 th Cir. 201 2), cert. denied, No. 12-1 079, 201 3 
WL 799570 (U.S. May 13,201 3) 

State 

(2) Jirnenkz v. Wellstar Health System, 596 F.3d 1 304 (1 I th 
Cir. 20 10) 

Key Case(s) 

(3) St. Mary's Hosp, of Athens, inc. v. Radiology Proyl Corp., 
421 S.E. 26 73 1,736 (Ga, App. 1993) 

(4) Robles v. Humana Hosp. Corp., 785 F .  Supp. 989, 100 1-02 
& 1001 n.10 (N.D. Ga. 1992) 

(5) Stein v. Tri-City Hospital Authority, 384 S.E.2d 430, 432 1 (Ga. Gt. App. 1989) 

ed. Appx. 624 (I 0th Clr. 

Iowa 

( 2 )  Hildyard v. Citizens Med. Ctr., 286 P.3d 239 (Kan . Ct. 
App. 20 12) (unpublished decision) 

Tredrea v. Anesthesia 13 Analgesia, P.C., 584 N.W .2d 276, 
284-87 (Iowa 1998) 

Kentucky 

Minnesota 

Shure v. Ford, No. 201 1-CA-000144-MR, 2012 WL 16571 33, 
at "8 (Ky. Ct. App. May 1 1,2012) 

Massachusetts (can site to enforce 
procedural rights only) 

iW S'taflof Avera iMnrshal1 Regional Med. Ctr. v. Avera 
Marshall, No. 42-GV- 12-69 (D. Minn. Sept. 25,201 2) (order 

Birbiglia v. St. Vincent fiosp., 3 Mass. L. Rptr. 407, 1994 WL 
878836, at * I 1 (Mass. Super. Ct. Dec. 29, 1994), afsd sub 
norn., 427 Mass. 80, 692 N.E.2d 9 (1998) 

on motions for summary judgment) 
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State Key Case(s) 

1 1 -cv-2 102-JAR, 20 12 W L  5493856, at ""4-5 (E.D. Mo. 

(2)  Egan v. St. Anthony's Med. Ctr., 244 S.W. 3d 169, 174 
(Mo. 2008) 

(3)  Madsen v. Audrain Health Care, Inc., 297 F.3d 694, 699 
(8th Cir. 2002) 

(4)  Ziyper v, Health Midwest, 978 S.W. 2d 398,417 (Mo. Gt, 
App. 1998) 

New York 

( 2 )  Levy v. Clinton Mem 'I  Hosp,, 2007 W L  4555 196, at * 8 
(Ohio Ct. App. Dec. 28,2007) 

M s o n  v. Cent. Suflolk Hosp., 81 9 N.E.2d 20 19 (NY 2004) 

Ohio 

( 3 )  Holt v. Good Samaritan Hosp. & Health Ctr., 590 N .E.2d 
13 1 8, 1321 (Ohio Ct. App. 1990) 

( 1  ) Wilkey v. McCullough-Hyde Mem ' I  Hosp., No. 1 :04cv768, 
2007 W L  3047234, at * 10 (S.D. Ohio Oct. 18,2007) 

(4 )  Munoz v. Flower Hosp., 507 N.E.2d 360, 365 (Ohio Ct. 
App. 1985) 

(2 )  Marlin v. Robertson, 307 S.W.3d 41 8,434-35 ('i'ex. App. 
2009) 

Oklahoma 

1 ( 3 )  Johnson v. Spohn, 334 Fed. Appx. 673, 685 (5th Cir. 2009) 

Thornton v. Holdenville Gen. Hosp., 2001 OK CJV APP 133, 
36 P.3d 456,462 (2001) 

1 (4 )  Van v. Anderson, 199 F .  Supp. 2d 550, 562-64 (N.D. Tex. 

EXHIBIT A 
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State 

West Virginia 

Medical Staff Bylaws Are 

Arizona 

California (but only if the bylaws 
contain provisions that exceed the 
scope of state Iaw requirements) 

Connecticut 

Florida 

Illinois 

Indiana 

Louisiana 

Maryland 

Key Case(s) 

:1) Kessel v. Mono~galia Cnty, Gen. Wclsp. Co., 600 S.E.2d 
321,326 (W. Va. 2004) 

(2) Mahmoodian v. UnitedHosp. Ctr., Inc., 404 S.E.2d 750, 
755 (W. Va. 1991) 

(3) Wahi v. Charleston Area Med. Ctr., Inc., 562 F.3d 599, 6 1 7 
(4th Cir. 2009) 

'ontractual (cvpressly analyzing the issue) (15 states) 
- 

Samaritan Health Sys. v. Superior Court, 1 94 Ariz. 284, 288, 
981 P.2d 584 (Ariz, Ct. App. 1998) 

( 1 )  %ith v. Adventist Health System/West, 182 Cal. App. 4th 
729,753 (201 0) 

(2) 0 'Byrne v. Santa Monica- UCLA Med. Ctr., 94 Cal. App. 
4th 797, 808 (200 1) 

(1) Deutsch v. Backus Corp., No. GV 106004265,201 1 WL 
522849, at *9 (Conn. Super. Ct. Jan. 14,201 1)  

(2) Gianetti v. Norwalk Hosp., 557 A.2d 1249, 1252-55 (Conn. 
1989) 

Naples Cmty. Hosp. , Inc, v. Hussey, 91 8 So.2d 323 (Fla. D, 
Ct. App.2005) 

Lo v. Provena Covenant Med. Ctr., 256 Ill. App.3d 538, 543 
( I l l .  App. Ct. 2005) 

( 1 )  W.S.K. v. M.H.S.U., 922 N.E.2d 671,695 (Ind, Ct, App. 
201 0) 

(2) Terre Naute Reg7 Hosp., h c .  v. El-lssa, 470 N.E.2d 1 37 1 , 
1377 (Ind. Ct, App. 1984) 

Granger v. Christus IIealth Central Loznisinna, 97 So.3d 604, 
638-39 (La. Ct. App. 201 2) 

( 1 )  Strauss v. Peninsula Reg. Med Ctr., 9 1 6 F. Supp 528 (D. 
Md. 1996) 

3 EXHIBIT A 
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State e 
Nevada 

New Mexico 

North Carolina 

Oregon 

South Dakota 

Tennessee 

Wisconsin 

Medical Staff Bylaws Are Con 
: 

Alabama 

Alaska 

Arkansas 

Maine 

Key Case@) 

(2) Anne Arundel Gen. Hosp., Inc. V .  O'Brien, 432 A.2d 483, 
488 (Md. Ct. Spec. App. 1981) 

Williams v. Univ. Med. Ctr. ofS.  Nevada, 688 F .  Supp. 2d 
1 134, 1 142 (D, Nev. 20 10) (no state court decision) 

0 s u a g . c ~ ~  v. Gila Reg'l Med Ctr., No. 1 1 cvOO1 MVISMV, 
2013 WL 1491890, -- F.Supp.2d -- (D.N.M. Feb. 25,2013) 

Virmani v. Presbyterian Health Servs. Corp., 488 S.E.2d 284, 
287-88 (N.C. Ct. App, 1997) 

Ford v. Cascade Health Services, No. 03-6256-TC, 2006 WL 
1805954 (D. Or, June 29,2006) (no state court decision) 

( I  ) Schwaiger v. Avera Queen of Peace Health Servs., 7 1 4 
N. W.2d 874, 882 (S.D. 2006) 

( 2 )  lMcrhan v. Avera St. Luke S, 62 1 N. W.2d 150, 1 54 (S.D. 
2001) 

Lewishurg Cnzty. Hosp., Inc. v. Apedson, 805 S.W.2d 756, 
759 (Tenn. 1991) 

Bass v. Ambrosius, 520 N.W.2d 625, 627-29 (Wis. Ct. App. 
1994) 

- 
*actual (with little or no analysis of issue) (7 jurisrlictiorts) 

-- - -- - - - - - 

Radiation /;12erapy Oncology, P.C. v. Providence t-losp., 906 
So.2d 904 (Ala. 2005) 

(1) EideZson v. Archer, 645 P.2d 171, 178-79 (Alaska 1982) 

(2) McMillan v. Anchorage Community Hosp., 646 P.2d 857, 
862 (Alaska 1982) 

Lubin v. Crittenden Hosp. Ass'n, 748 S.W.2d 663, 665 ( 1  988) 

Balkissoon v. Capitol Hill Hosp., 558 A .2d 304, 307-08 (D.C. 
Cir. 1989) 

Dartley v. Eastern Muine Med. Ctr., 6 17 A.2d 1020, 102 I (Me. 
1992) 
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State 

Rhode Island 

Vermont 

Virginia 

Washington 

Wyoming 

Key Case(s) 

Sterry Street Auto Sales v. Pare, No. C.A. 04-5086, 2005 WL 
524806, at * 5  (R.1. Mar. 3, 2005) 

Has not considered the issue 

(I) Atta v. Nelson, No. 7:ll-cv-00463,2012 WL 178355, at *3 
(W.D. Va. Jan. 23,2012) 

( 2 )  Medical Ctr. Hosps. v. Terzis, 367 S.E.2d 728, 729 (Va. 
1988) 

Has not considered the issue, but the Supreme Court has held 
that medical staff membership is not a property interest, Ritter 
v, Bd. of Comm %s ofAdarns County Public H o s ~ .  Dist. NO. I, 
96 Wn.2d 503,637 P.2d 940 (1981), and that a hospital's 
medical staff is not a separate legal entity capable of being 
sued, Perry v. Rado, 155 Wn. App. 626,642,230 P.3d 203, 
21 1 (2010). 

Has not considered the issue 

EXHIBIT A 
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F. 003 
': 

, ' 
f 

IN DISTRICT COURT 

FrT;TW: JUDICIAL DISTRICT 

Medicd Staff of Avera Marshalf 
Regional Medical Center et. al., 

Plaintiffs, 

VS. 

.Avers Maxshdl d/b/a Avera 
Marshall Regional Medical 
Center, md John Roes and 
Jane Roes, 

Defendants. 

03USER ON MOTIONS FOR 
S 

Court File: 42-CV-12-69 

The above-captioned matter came before the Court on June 27, 2012, on Plaintiffs and 
Defendant's motion to dismiss. Kathy K W e l  and Margo Strutls,exs, Attorneys at Law, appeared 
an behalf of the Plaintiffs. David Crosby and Bryant Tchida, Attorneys at Law, appeared on 
behalf of the Defendants. 

The issues posed in the Plaintiffs' Amended Complaint are a$ fouows: 

a. Count II: Are the Medical Staf f  Bylaws a contract between Avera and the Medical 
Staff (individually or othenvise)? 

b. Count 111: Can Avera conduct the application process, consider physician applicant 
reports and itlfo~mation, and make determinations regarding physician appointments, 
reappointments, and clinical privileges in a m m e r  h t  is in contr:aventian o f  -the 
medical staff bylaws? 

c. Count IV: Can Avera impinge up011 the rights and duties of the Chief of Staff and the 
Medical Executive Cormnittee and prohibit members of the Medical Staff fiom 
attending Medical Executive Committee meetings in contravention of the medical 
staff bylaws? 

d. Count V: C+m Avera impinge 011 the rights and duties of the Chief of Staff and the 
Medical Exehutive Committee by making appointments to the Medical Staff Quality 
Improvement Coimnittee and/or altering the duties and responsibilities o f  the lvledical 
Staft' Quality hprovenlent Conunittee in contravention of the medical staff bylaws? 

e. Count VI: Can Avexn impinge upon the rights and duties o f  the Medical Staff, the 
Medical Executive Committee, a ~ d  other co~nrnittees to evduate patient care, to 
conduct productive interaction md il~vestigaGons, and peer review in contravention of  
the medical staff bylaws'? 

f. Count VII: Can Avera modify the medical staff 'bylaws without the two-thirds 
approval of the Medical St&?!? 

I Marxi 4, 8icrr~a1-1 
COURT Ar3iLi:NISTRATCR 

Marstiaii, iyon Co~lrlty, klrnnssota 
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Based upon the files, records, and proceedings herein, 

.. , . .' 
r ., ,*'- .c. 

1. That fhe Defendant's motion for sufnn3ay judgment as to Count Il of the complaint is 
GRANTED. The Medical Staff Bylaws are not a contract between Avera and the 
Medical Staff or with any individual member: of the Medical Staff. 

2. That the Plaintiffs' motion for summary judgment as to Counts III-VI o f  zhe Complaint is 
GRANTED. Avera is required to follow the provisions of  existing and duly adopted 
Medical Staff Bylaws and policies and procedures that are eaacted under the Medical 
Staff Bylaws and that have been duly adopted by the Board o f  Directors. 

3. That the Defendant's motion for sum~ary judgment as to Count VII of the Complaint is 
G m I E I ) .  Avem can modify the Medical Staff Bylaws without Medical Staff approval 
if it 'substantially complies with the procedural prerequisites contained in the Medical 
Staff' Bylaws. 

4. That the PlaintiEs' request for an injunction as stated ia Count VlII of the Complaint is 
DENIED, 

5.  That the attached Memorandum is incorporated herein by reference. 

Dated this 24" day of September, 20 12 
w 

Judge o f  District C o w  
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Avera Marsball (hexehdterB "Avera") i s  a nonprofit corporation organized pursuant to 

Minn.Stat.Ch. 317A. Awra owns and operates the Avera Marshall Regional Medical Center 

(hereinafter, the "Medical Center''). Avera operates under the Bylaws of Avera Marshall 

@ereinafter, "Hospital Bylaws"). Affiliated Community Medical Center ("ACMC") is a health 

care organization which operates facilities in Marshall, Minnesota, as well as in orher 

surrounding communities. ACMC and Avera operate in and compete within the same market. 

The relationship between ACMC and Avera became strained at some p o ~ t ' .  

Avera adopted medical s ta f f  bylaws governing its relationship with its medical-dental 

staff (hereinafter, the "Medical Staff"). The Medical Staff is comprised of physicians who have 

been granted privileges at the Medical Center pursua~~t to the medical staff bylaws. me Medical 

Staff is comprised of physicians who are employed by Avera and those who are not, including 

physicians employed by ACMC. The majority of the Medical Staff is comprised of nou-Avera 

physicians. All applicants for privileges at the Medical Center must agree to follow the medical 

staff bylaws. 

Medical staff bylaws were enacted by Avera's Board of Directors (hereinafter, the 

"Board") in 1995. The medical staff bylaws have been amended from t ime to t ime  since their 
' 

ena~trnent. Prior to the present action> the medical staff byfaws w r e  last mended in May 2010. 

On or about Jmuary 17, 2012, Avera notified the Medical. Staff, incl.uding the Chief of Staff, in. 

writing that it intended to revise the then-existing nledical staff bylaws (hereinafter, the "Original 

Medical Staff Bylaws") and provided a copy of the intended revisions. The revisions were, at 

See, Order on YlaintifPs Motion for a Temporay Restmining Order, page 5,7732-33. 

1 

APPENDIX A-74 



SEP/25/20 1 2 / T U E  1 1 : ? 1 LYON CO COURT ADMIN FAX fio. 50753763150 
, (I" 

. 5 L ,  

. \  

\ , ,,' 
C 

least in part, proposed to address the deteriorating relationship between the Board and tile 

Medical ~taff.'. Avera sou@ co 

should be provided on or before March 1, 2012. The revisions were provided by one or more 

nrembers of the Medical Staff to the Medical Executive Committee ("PIEC") who, under the 

Original Medical Staff Bylaws, was required to review proposed revisions and make comments 

regarding said revisions. The MEC cotlducted such a review and sent i ts findings to all nlembers 

o f  the Medical Staff as required by the Original MedicaI Staff Bylaws via a report dated 

February 1 5,20 1 z . ~  Pursuant to the Original Medical StaB B ylnws, a Medical Staff meeting was 

held to discuss and vote on Avera's revisions on March 20, 2012. A quorum was present at ihe 

meeting. The ballot questions presented to the Medical Stag at the meeting were (a) 'Tote on 

Avera Marshall Board of  Directors' stated repeal of the current Medical Staff Bylaws, Rules, 

Regulatj,ons, and Policies and Procedures"; and @) "Vote on Avera Mashdl Board o f  Directors' 

stated adoption of  amended Mevledical Staff Bylaws, Rules and Regulations, and Policies and 

Proced~res". Of the 29 Medical Staff voting at .the meeting, 18 voted in opposition to the 

Board's repeal of the documents and 10 voted in favor of the repeal md 17 voted in opposition to 

"stated adoption" o f  the documents and I I voted in favor of the "stated adoption"? Thc 

revisions submitted by the Board were not approved by two-"cbjxds of the Medical Staff. Afier 

receiving input from various members of the Medical Staff, Avera made additional changes to 

See, Order on Plaintiffs' Motion for s T e m p o r v  Restraining Order, page 10, n69-71. 
i t  is unclear when aad if rhe MEC's report was provided to  i h e  Board. It is also ~ruclear i f t h e  Medical Staff or any 

o f  its members asked the Board to extend the Marclix 1,2012, dendlhe for receipt of comments. 
One ballot was apparmtly left blank on both queaions. In addition, it is unclear based upon the phraseology of tbe 

ballot questions whether vares were cast because the metnberv disagreed with the procms the Board followed in 
revising the documents, because disagreed with the revisions, or some combhation thereof. hdeed, in 
Plaintiff$' Memomndm~ of LBW in Support o f  Their Motion for S m m q  Judgment, Plaintiffs refa  to the ballot 
questions as asking the members to vote on the Boarcl's "wi~atetal" repeal and "unilateral" approval o f  .the 
documents. Plaintiffs Mernorand~m, page 12, 
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the medical staff bylaws. Avera subsequently approved new medical staB bylaws (hereitlafter, 

'New Medical Staff Bylaws") that took effect on Nay I, 2012. 

Plaintiffs commenced this action on or about Jmuay 98, 2012 {the day after Avera 

provided the Medical Staff  with the proposed revisions to the medical staff bylaws) seeking 

decIaratory relief. The Court previously denied Plaintiffs' request for a temporary restraining 

order in an Order on Pl&~tiffs' Motion for a Tempomry Restraining Order dated April 30,20 12. 

The Court previously granted summary judgment in favor o f  Defendant on Count I o f  the 

Complaint in its Order on Motiion to Dismiss dated July 6, 2012. Both parties now seek 

summary judgment on tho remaining counts. 

11. Siisrrmnly, Jrkdgme~t Sfcmdad 

S m a r y  judgment is appropriate if no genuiae issue of material fact exists and either party 

is entitled to judgment as a matter of law. Mh. R. Civ. P. 56.03; Liebenstein v. Allstate Ins. Co., 

517 N.W.2d 73,75 (Minn. Ct. App. 1994). A fact i s  material o ~ l y  if its resolution will affect the 

outcome o f  the case; and a dispute is genuine if the evidence i s  such that a reasonable jury could 

return a verdict for h e  non-moving party. See Valtakis v. Putnum, 504 N.W.2d 264,266 (Mim. 

Ct. App. 1993). "Sumnsry judgment is appropriata when the record taken as a whole could not 

lead a rational trier of  fact to find for the nonmoviog party." DLH, inc v. Russ, 566 N. W .2d 60, 

69 {Td.im. 1997). 

In considering a summ~ry judment motion, the Court must determine whether there are 

genuine issues o f  fact. Pzne Island Farmers Co-op v. Erstid & Reinzer, 649 N.W.2d 4-44, 447 

(Minn. 2002). In analyzing the motion, the Court reviews the evidence in the light most 

favorable to the party opposing the motion. Fnbio v. Bellamo, 504 N,W.2d 758, 761 pinn. 

1993). Ths burcten is on the moving party to show the absence of any genuine issue of material 
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fact. Minn. R. Civ. P. 56.03; Bixler v JC. Penney Ca., 376 N.W.2d 209, 215 @,Jim. 1.985). 

However, Rule 56.05 provides: "An adverse party may not rest upon the mere averme~lts or 

denials of the adverse party's pleading, but must present specific facts showing tbat there i s  a 

genuine issue for trial." Minn. 12. Civ. P. 56.05; see also Gorath v. RocRwsll hternational, inc., 

441 N.W.2d 128 (Minn. Ct. App. 1989). 

In this case, the parties have agreed that h e  relevant facts are not in dispute and lhar the 

issues raised in the Complaint are, therefore, legal issues to be determined followh~lg the 

applicathn of the undisputed facts. 

In Milmesota, the formation of a contract requires an oEer, acceptance, and 

consideration. Murray v MPJTCOR, 596 N.W.2d '702, 704 (Minn.Ct.App. 1999). Whether or 

not a contract exists is generally an issue for the fact-finder. Morrisetk v. Harrison Int'2 Corp., 

486 N.W.2d 424, 427 (Mh. 1992). "But where the relevant facts are undisputed, the existence 

of a contract is a question of law." TNT Props. Lld T< Tri-Sl'ar Developers LLC, 677 N.W.2d 

94, 101 (~Wnn.Ct.App. 2004). Whether a contract has been formed is dependent upon an 

objective evaluation o f  the parties' actions and words, not on the parties' subjective intent. 

Thomas B. Olson d: Assoc,, F.A. v. Leffert, J q  & Polglaze P.A., 756 N.W.2d 907, 918 

(Mim-Ct.App. 2008). 1x1 addition to the parties' words and actions, the Court may also consider 

"the smounding facts and circumstances in the context of the entire transaction, including the 

purpose, subject matter, and the natwe of it" in detemining whether n c~nfxant has been formed. 

21.f~r~.i$&tt~, 486 N.W.2d at 427. ""An intea to be . ., bound is determined by the objective 

manifestations of the parties' words, conduot, and documents, and not by their subjective intent." 

NorweLrt Bclnk Mimz, N, NR. 17. Beckler, 663 N.W.2d 571, 578 (Mh.Ct.App. 2003). 
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contraot is formed by the signing of an ins nt when one party how8 the other does not 

intend to be bound by the document." H m e n  v. Phillips Beverage Co., 487 N.W.2d 925, 927 

Whether or not consideration exists is a question of law. Brookbank v. Anderson, 586 

N.W.2d 789, 794 (Wm.Ct.App. 1998). Consideration is the bargain which is at the core o f  a 

contract and represents the reciprocal exchange of  vdue given and value received. PoweN v. 

M E  Holdings, Inc., 626 N.W.2d 451, 463 (Minn.Ct.App. 2001). Consideration must be the 

result o f  a bargain. Baehi v. Penn-0-Tex Oil Corp., 258 Minn. 533, 538-39, 104 N.W.2d 661, 

"Bargain" does not mean an exchange of things equivalent, or my, vdue. It 
means a negotiation resulting in rhe voluotary assumption of an obligation by one 
party upon condition of an act or forbearance by the other. Consideration thus 
insures that the promise enforced as a contract is not accidental, casual, or 
gratuitous, but has been uttered intentionally as the result of some deliberation, 
manifested by reciprocal bargaining or negotiation . . . Consideration, as essential 

.evidence of the parties' intent to create a legd obligation, must be something 
adopted and regarded by the parties as such. Thw, the same thiilg may be 
consideration or not, as it is dealt with by the parties. 

"Consideration requires the voluntary assumption of an obligation by one party oo the condition 

of  an act or forbeamce by the hethhe'' Ca@ v. Coleman, 315 N.W.2d 593, 596 (Minn. 1982). 

"Consideration may consist of either a benefit accruing to a party or a detriment su@exed by 

mother party." Cdin Invs. V. Beaudoin, 3 64 N. W.2d 8 5 0, 853 (Mim.Ct.App. 1985). The value 

or amount of consideration is not relevant so 1.on.g as some benefit or detriment bas been 

established. Esrada v. H~-lanson, 215 Minn. 353, 356, 10 N.W.2d 223, 225-26 (1943). "It is, 

however, necessary to &stinpish the adequacy o f  consideration from the existence of 
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consideration. The issue o f  whether consideration truly exists is not one of mere formalism." 

Brookbank 586 N.W.2d at 794. "A promise is a suficicnt consideration for a r 

BOBRcres, LLC v. Schumacher Farms, LLC, 797 N.W.Zd 723,726 (Minn.Ct.App. 201 1). 

1. Vreexistinp: Condition and Consideration 

Parties are presumed not to contract to obtain what they already have. See, G~unsbury v. 

one is already legally obligated to do does not constitute consideration. Instead, it is a 'mere 

naked promise."' Deli v. HnsseZmo, 542 N.W.2d 649,656 (Mim.Ct.App. 1996) 

If a promisee is already bound by official duty to render a service, it undergoes no 
detriment and confers no benefit on the promisor beyond what the law requires it 
to suffer ox to give, for it to perform or agree to perform the service on request . . . 
As such the promisor has a right, although it may be not one enforceable at law, 
to the perfomance in question, and therefore, no contract can be based upon such 
consideration . . . However, if &the official upon request does or agrees to do more 
than its legal duty requires, it gives sufficient consideration by doing so to support 
a promise, though the promise might still violate public policy uor o ~ e n v i s e  be 
subject to illegality, and nde~.ce remain unenforceable. 

3 Waiston on Contracts, $7:42 (4'h ed.). 

B. Medical StaffI3ylc.w~ as ii Contract 

1, N[imsota Case Law 

The issue of whether or not medical staff bylaws are a contract is one of first ixnpression 

in Mimesob. While Minnesota appellate courts have disc~issed medical s ta f f  bylaws in 

conjunction with an individual physician's due process rights, the courts have not addressed, nor 

does it appear that they have been presented with, the issue of whether or not medical staff 

bylaws are mnhac'ts. 

In Campbell v. St. Mary's Hospital, 252 N.W.2d 581 (Minn. 1977), the plaintiff 

physician brought action against the hospital fol1,owing .the ternination of his staff privileges. As 
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a condition of plaintiffs receipt o f  staff privileges at the hospital, he agreed to abide by the 

bylaws, rules and regulations gov the medical staff and the hospital. Prior to the 

termination of the plaintiffs privileges, the Duluth Surgical Board of Recommendations 

recommended that the plaintiff should be allowed to perform surgery only under the observation 

of another surgeon as sponsor. The hospital adopted this recommendation and plaintiff did not 

seek review of the recommendation. At some point thereafter, the plaintiff lost his sponsor and 

the hospital then initiated an investigation into plaintjfr s performance under the medical staff 

bylaws. Pursuant to the procedures outlined in the medical staff bylaws, plaitltiff s privileges 

were terminated. The Court in Campbell did not analyze the issue of whether or not the medical 

staff byIaws were a contract and, indeed, it does not appear &at this wes an issue raised in the 

case. The Court appeared to analyze the issue in terms of whether or not tbe phiatiff was 

afforded due process in conjunction with the revocation of his surgical privileges. Id. at 584-85. 

Therefore, while the Court referred to &the pracedural provisians o f  rhe medical staff bylaws as 

'%ontractual due process9', this Court c m ~ t  fiad that Campbell stands for the proposition that 

medical staff bylaws are contracts. Again, the specific issue of wh&~er medical staff bylaws am 

a contract was not presented to the Cmnpbell Court nor does Campbell itself include such a 

holding. 

In in re Peer Review Action, 749 N.W.2d 822 (Minn.Ct.App. 2008), a physician brought 

an action to enjoin a hospital from disciplining him. The Gout fow~d that the hospirai did not 

follow its peer review process. As in Campbell, there was no discussion regarding whether or 

not the medical staff bylaws was a contract and, indeed, t h i s  questi.on did not appear to be at 

issue in that case. Therefore, Peer Reviav i s  not instructive on the issue presently before the 

cow. 
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Other jurisdictions have addressed the issue of whether or not medical staff bylaws are a 

contract5. There is no consensus of authority from these othex jmisdiotions. 

2, Non-Minnesota Case Law - Medi~al Stae Bgaws are a Contract 

In Giaaetti v. Norwalk Hospital, 557 A.2d 1249 (Corn. 1 989), plaintiff physician brought 

an action against the hospital for breach of contract arising out o f  the hospital's refi~sal to  

reappoint the plaintiff to the medical staff. The Court in Ginnetti held d~at the medical staff 

bylaws were not aper se contract between the hospital and the plaintiff because state regulations 

required that the hospital adopt bylaws aad such adoption was a preexisting duty that could not 

constitute consideration for a, contract. Id at 1252-53. However, the C o w  held that rn 

aggrieved physician could obtain judicial review of action taken ox not taken under the bylaws. 

Id at 1254. rhe Court stated: 

In granting privileges, this hospital extended to the plaintiff those benefits to his 
medical practice that are to be gained by the use of the hhospitaJ, including its 
facilities and admissions to the hospital. "Wmtever else the granting a f  staf f  
privileges may connote, it is clear . . . that it [at least] involves a delegation by the 
hospital [to .the physicim] of authority to make decisions on, utillizatjons of its 
facilities." In return for that, the p l a h ~ f f  agreed to abide by its medical staff 
bylaws. Therefore, the requisite tecontractud mutuality was then present. This 
agreement was supported by valid consideration . . .. Therefore, there is a 
contractual relationship between the hospital, and the plaintiff. T } ~ ~ r ~ f o ~ e ,  the 
plkntiff has a right to judicial review, 

Id. at 1254-55 (citations omitted). 

orthopedic surgeon brought an action agsiust the hospital claiming, mong other things, breach 

' Those oases not discussed specifically herein that were cited by the paties in their  respective briefs did not 
describe the legal analysis (i.e., how the medical, staff bylaws did or: did not meet file ~pplicable juriscJlicsiion's 
requirements for formation af a contract) that the Court engaged in in reaching such a concl~tsion, Tliose decisions 
eithar stated, h~ cconclusory fwfxjon, &at the medical staff bylaws were or were not a contract and/or shn~pty cited to  
other caselaw &st reached the same conclasion without auy further analysis. O&ex cases were citcd by the parries 
that did not reach the issue of whether or not medical staff byl~tvs wme a contract, Fh~ally, both parties cited 
twpublished cases from other juri~di~tions to support their arguments, Those Gases have DO pxecsdential value. For 
the sake of brevity, the cases discussed herein are limited to those published cases it1 which the courts described the 
lagat/co.ntract analysis wsed in reaching thek conclusions. 
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o f  conttact, following the hospital's decision to limit its tsfiopedic deparbaent to an exolusive 

group of physicians. The Jnndn Court found &at the bylaws6 constituted "an express 

employment conkact" between the plaintif3 and the hospital. Id at 11 86. The Janda Court 

found that the consideration for the contract7 was that the hospital granted the plaintiff rnedical 

staff privileges and the plaintiff agreed to p e r h  medical services at the hospital and abide by 

the hospital's bylaws. Id. The Cow? rejected the hospital's argument that there was no 

consideration because the hospital had a preexisting duty to adopt medical staff bylaws. The 

Court stated that the California regulation at issue "requires physicians to comply with the rules 

adopted by the medical srax ie., his medical peers and colleagues and did not impose a 

requirement on physicians to comply with the  bylaws adopted by the governing body of the 

hospital." Id. at 1 187 (emphasis in original). The Janda Court also found that the hospital's 

, bylaws wexe more expansive than Cakifornia's regulations required, Pd This also differs &om 

the re@;uIatory frmework in Minnesota which does not contain any minimum or mandatory 

requirements; only that medical staff bylaws be adopted. Mh1.R. $4640.0 800, suhp. 2. Because 

the regulatory sclleme in Minnesota materially differs from that in ~alifornia' md for the reasons 

discussed below, the Court does not find that Jmda's analysis i s  particularly persuasive. 

In Lo v. Provenu Covenant Medical Center, 826 N.E2d 592 (Ilt.App.Ct. 2005), plaintiff 

physician blurught aation against the hospital alleging that the hospital had violated the medical 

staff byIaws by restricting his clinical privileges without a hearing. The Lo COW expressed a 

concern that, if' the procedures in the bylaws were not tx&orceable under a theory o f  COXI~E~G~,  that 

It is unclear if the bylaws at issue were the hospital's bylaws, medical staff bylawr, or both. But see, OJByrne v. 
$&a Monica-UCLA Medical Center, 94 ~ a l .  ~ ~ ~ . 4 "  797, 808 (Cal.Dist.CtApp. 200 1 ), discussed below, wherein 
the Court stated the result jn Janda may have bem dZfereut if the bylaws at issue were medics1 staff bylaws, rather 
thm hospital bylaws. Indeed, in msny of the cases c i t d  by the parties, it was uiiclettr if the bylaws at issue were 
medical stag bylaws or hospitd bylaws. 

It is unclear Erom the opinion wh&m the plabtifFhad a separate employment contract or if the Court war relying 
solely ou the medical staff by1a-w. 

&e, e&.g., the Cow-t's Order on Motion to Dismiss, page 8, note 1 1. 
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no other legal theory was available. Id. at 598. l"ne Court based its decision, in p q  on its 

conc1usion that the medical staff was a voluntary asso~iation.~ The Lo Court assumed that the 

medicd stCdf bylaws were a contract between the medical staff' a d  its members. The Court 

reasoned that, when the hospital board adopted the bylaws, the hospital board became a p w  to 

the contract batween fhe medical staff and its members. The Court recognized that if the hospital 

had promised procedures that the law had already required and nothing more, that the preexisting 

duty rule would have prevented the formation o f  a contract between the hospital and tlne medical 

stafE id However, the Court reasoned that the hospital exceeded any preexisting duty to grant 

the plaintiffprivileges, that mutual benefits were exchanged, and that such exchange constituted 

consideration, Id, at 598-99. 

In Yimani v. Presbyterinn Necalflz Services Coup., 488 S.E.2d 284 W.C.Ct.App+ 1997), 

plaintiff physician brought an action against the hospital following ibe hospital's suspension of 

his staff pxivileges. The Cowt held that merely evdceng medical staff bylaws cannot constitute 

considercation. for the formation of a contract wl~en such enwment is required by law. Id. at: 257- 

88. The C o w  went on to state, however, that when 

a hospital offers to exten.d a pa~"cicular physician the privilege to practice medicine 
in that hospital it goes beyond i t s  statutory obligation. If the offer is accepted by 
the physician, the physician receives tbe benefit of being able to treat his patients 
in the hospital. and the hospital receives the bmeAt of providing caxe .to the 
physician's patients. If the privilege is offered and accepted, each confers a 
benefit on the other and h s e  benefits congitute suffjcient and Legal consideration 
. . . If the offer includes a condition that the physician be bound by certain bylaws 
promulgated by the hospital and the physician accepts the offer, those bylaws 
become part of the contract,, as there is mutual assent: to be bound by a e  bylaws. 

Id. at 288. Yirmani, tl~erefore, takes the position that once file physician's application is 

accepted, that th js i s  action beyond the hospital's preexisting duty to adopt bylaws and, therefore, 

' Tbis  Coust rejected that cuncl~~sion in this case in its July 6,2012, Order on Motion to Pismlss. 

10 
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consideration i s  present. See also, Williams v. University Medical Center of Sourhern Nevada, 

688 F.Supp.2d 1134 (D.Nev. 2010). 

3. yon-Mixmesota Case Law - Medical Staff Bylaws arenot a Contract 

Xn E p  v. S1. Anthony's Medical C e ~ z t e ~ ,  244 S.W.2d 169 (Ma. 2008), plaintiff surgeon 

brought act i~n against the hospital seeking to compel the hospital to hold a new hearing 

regarding its decision to suspend the plaintiffs privileges at the hospital. The Egan Court 

recogdzed the plaintips right to bring an equitable action for injunctive relief to require the 

hospital to substantially comply with its bylaws. Id. at 174. The Court went on to note, 

however, 

[%]hat i s  not to say, however, that the bylaws create, or are themselves, an 
enforceable contract between doctors and hospitals, tbe breach of which gives rise 
to an action for damages . . . [A] hospital's duty to adopt and conforn its actions 
to medical staff bylaws as required by the regulation is a preexisting duty, and a 
preexisting duty cannot furnish consideration for a contract. A hospital's 
obligation to act in accordance with its bylaws, in other words, i s  independent of 
any oontractud obligation the hospital may have to the doctor . .. [I]t must be 
rec0~0ni.zed that the purpose of the regulaaon i s  to ixuplement a system of medical 
staff peer review, razher than judicial overssight, and it is clear that final authority 
to make staffing decisions is securely vested in. the hospital's governing body with 
advice from t he  medical staff 135s is so because the notion underlying the 
internal governance structure required by the regulatory scheme is that medical 
professionals are best qualified to police Chemselves. The; Caurt, then, will not 
impose judicial review on the merits of a hospital's staffing decisions, but will. act 
only to ensure substantial conlpliance with the hospital's bylaws. In this case, an 
action at equity will lie for that p q o s e .  

In Kessel v. Monongulia Cozcnty General Hospital Go., 600 S.E.2d 321 (W.Va 2004), 

anes~~esiologists who had staff privileges at the hospital brought actio~l against the hospital when 

the hospital entered into an excl.usive contract with other anesthesia providers for, among other 

thiz~gs, breach of contsact, relying on the medical staff bylaws. The Kes~+ol Cawt held that h e  

medical st'aff bylaws were not a contract because there was na ~onsideraljon. 
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"The doing by one of that which he is already legally bound to do is not a 
valuable consideration for a promise made to him, since it gives the promisor 
nothing more than that to which the latter is already entitled" . .. Because the 
hospital was already bound by law to approve the bylaws o f  the medical staff, md 
the nledical staff was bound to initiate and adopt bylaws, neither party conferred 
on the other any more than m41at the law already required. Thus, we conclude that 
the medical staff bylaws do not constitute a contract . . . Medical s ra f f  byiaws 
generally are intended to require fair proceedings when an individual practitioner 
i s  alleged to be substmdatd in skill and are not intended to apply to hospital board 
management decisions . . . [AJbsent express language to We contrary, a  hospital.'^ 
medical staff bylaws do not constitute a contract between the hospital md its staff 
physicians. However, where it is alleged that a physician is guilty of  professional 
incompetence or misconduct, the hospital is bound by the fair hearing procedural 
provisions contained in the medical staff bylaws. 

Id at 326, 327 (citations omitted). 

In Ll.lunoz V. Rower Hospital, 507 N.E.2d 360 {Ohio Ct.App. 19SS), plaintiff 

anesthesiologist brought action against the hospital when the hospital refitsed to reappoint the 

plaintiff to its medical stdT. The Mmoz ~ourt'f'o-md that, because the preamble to the byiaws 

stated that the by laws were subject to the ultimate authority of the hospital board, " [tlhe obvious 

interpretation of the bylaws' preamble is that tbe trustees are, and therefore the hospital is, not to 

be bound by the staff bylaws and that there is no contractual relationship arising fiom these staff 

bylaws because there i s  no mutuality of obligation between the parties." Id. at 3 6 5. 

Xn O 'Byme, plaintiff physician brought action against the hospital, claiming, among other 

things, breach of contract under the niedical staff bylaws following the denial of his application 

for privileges and the threatened termination o f  privileges. The Court found that California's 

regulations required that the hospital appoint a medical staff, adopt bylaws, and require staff to 

follow those bylaws. "'Clearly, there was no consideration given far the Bylaws---neither the 

Medicd Center nor plaintiff conferred on the other more than what was required by law." 

O'Byme, 94 ~ a l . ~ ~ ~ . 4 ~  at 808. The Court noted that the decision in Janda may have been 

digereent if the bylaws at issue in that case had been medical staff bylaw rather than hospital 
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bylaws. Id. The Court noted that holding that medical staff bylaw are not a contract did o.ot 

deprive a member o f  the medical staff from seeking equitable relief to enjoin a hospital from 

acting in contravention o f  its bylaws. Id at 81 0. 

In Robles v Humana Hospital Cartersville, 785 F.Supp. 989 (N.D.Ga. 1992), plirintiff 

physician brought action against the hospital following termination of his privileges clainsing, 

among other &gs, breach of contract arising out o f  th.e medical staff bylaws. Tl~e Court held 

that ~nedical staff bylaws are not an enforceable contract per se, but they may be judicially 

dorced ,  presumably thruugh an equitable action for injunctive relief. Id, at 1001. The Court, 

in finding that the bylaws were not a contract, engaged in the following analysis: 

[CJonsideration tnusl: be stated in tbe ~ontrsct or at least be ascertaiaable 6om the 
contract. However, that considemtion c m o t  be a promise to do smefhing which 
thz promisor is already obligated to do. The bylaws cannot be considered a 
contract per se because there is no mutual exchange o f  consideration which 
brought them into existence. The Hospital had the pxvious obligation to create 
thase bylaws and to develop a procedure for reviewing a doctor's competency . . . 
Plecause the hospital had the legal duty to develop the bylaws and the 
procedures therein indepeadentfy of its association with [plaintiff], no 
consideration could have been given for their creation, and, as stated above, 
without consideration, there cannot be a contswt. Furthemore, there was no 
bargained for exchange as to tbe procedures utilized in the bylaws. Plaintiff had 
no input into the bylaws, nor did be have the power to change them. Only the 
Hospital had the power to change the bylaws. 

Id, at 1001, 1002. 

h Zipper v- HeaW Midwest, 978 S.W.2d 398 (W.D.Mo. 1998), plaintiff surgeon brought 

action against the hospital following termination of plaintifr s staff privileges. Plaintiff argued 

that a valid contract existed between plain~ff and the hospital because he applied for and was 

granted staff privileges subject to the medical staf f  bylaws. The Court noted that the majority o f  

jurisdic~ons addressing the issue have held that medical staff bylaws are contracts, but that there 
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was a "'substantial minority" of jurisdictions holding the opposite. Id at 41 5-1 6. The Court 

sf ated: 

The hospital bylaws cannot be considered a contract w d m  Missouri law because 
consideration is lacking. By state regulation, Missouri hospitals are required to 
"adopt bylaws, mles and policies governing their professional activities in the 
hospital." MCI, therefore, had a preexistkg legal duty to adopt the bylaws 
independent of its relationship with [plaintiq . . . [A] ppromise to do that which a 
party is already legally obligated to do does not constitute valid consideration . . . 
Additionally, there is no bargained for exchange as to the procedwes adopted in 
hospital bylaws as required to have an enforceable contract. [Plaintiq did not 
have input in the bylaws nor did he have the power to change the bylaws. 

Id. at 4 I. 6 (citations omitted). 

It i s  significant that all of the cases relied upon by the parties, with the exception o f  St 

Jok~zS Hospital Mgd'edical Staf v. St. John Regional Medical Center, 245 N.W.2d 472 (S.D. 

1976), discussed infm. that have found that medical staff bylsws are or can be contracts, have 

reached that conclusion in the context of an individual physician's due process rights. 

Furthemore, the mnj orhy o f  said cases have declined to extend or find that the medical staff 

bylaws are contradud as they may apply to a hospital board's administrative decisions a x ~ d / ~ r  

organizational structure. See, e.g., Bartky v. Eastern Maine Medical Center, 6 17 A.2d 1020, 

1022 (Me. 1992)("It is clear from these bylaw provisions that the board o f  trustees . . . has the 

authority to manage all the affairs of the hospital. This would neoessarily include decisions on 

who to operate individual departments in order to best serve the corporation's pU.tq3bSeS of 

'car[ing] for ill or disabled persons . . . and . . . prornot[ing] com~uniity health"); Gonzalez rr $an 

Jncinfo Methodfit Hospital, 880 S.W.2d 436, 440 (Tex.Ct.App. 1994)(bylaws' procedural 

xequirr;ments do not involve matters o f  ad~niskative decisions but we limited to issues of 
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professional competence and ethical conduct)." These are interesting, but boubling, 

distinctions. If medical staff bylaws are a contract, aren't the medical staff bylaws, iil their 

entixety, the contract? How can one say that some provisjons are "contractual" and others are 

not? How can a Court sever the provisions of such a 4c~~n~act' '?' '  

While, as noted, the majority of courts that concluded that medical staff bylaws are or can 

be a contract have not extended the medical staff bylaws' purview to administrative decisions, 

some C O W S ,  after finding 'that medical staff bylaws are contradud, haye extended their 

application to limit a strative and nd~p~nizational decisions made by a hospital board. See, 

erg., J~landa, 16 F.Supp.2d at 1189 (hospital's decision to close its orthopedic department subject 

to judicial review under breach of contracUmedicd staff bylaws theory); k'hauss v. Peninsula 

Regional Medical Center, 9 16 F.Supp. 528 @.Md. 1 996j(hospital's decision to close the 

medical staff of the oncology division subject to judicial review under breach of contracthedical 

s ta f f  bylaws theory) 12. le Plait~tiffs have stated, *ough counsel, that they have no intention 

to so impinge the decisions of the Board in this case, if the Original or New Medical Staff 

Bylaws are held to be a contract, it is possible that, at some point in the future, a member of the 

rnedical staff could seek to Limit the hospital's action as part o f  a breach of oontract action. 

LO See ~ l s o ,  Seitzi~ger v, Co~nrnuni~y Health Nemork, 676 NaW.2d 426,433 ('Wis. 2004) ("a hospital's interpretation 
o f  its by1Iaws should stand if re~oaabla"). If medical staff bylaws are truly a contract, how cm one parry's 
interpretation of the contract be controlling? 
11 A contract can only be severable when the pa-ties intended to make the couwnct &pportiouable md ir can be 
apportioned fairly, See, Belzdlqt v. Edwarub, 125 Minn. 179,184, 146 N.W. 347,349 (1934). Intent is likely always 
to be a question of fact and can, be diffiouit tto ascertain froin doc~ments in which at Ieast one of the individual 
parties-ths physician---had no hvolvment in negotiating and, in all fieLihood, had limited if any contact with the 
hospital's governing board regaxding the bylaws and their application. 
'' The Shauss Court indicated that What decisional envhoments mandate [the due process protections of the 
medical staff- bybylaws] must be afforded to individual practitioners" i s  o p ~ n  to judjcial review, Idat 539. The 
S~cruss Court specifically held that Maryland law would not support a " n r n ~ w ? ~  interprezatiotl of the medical staff 
bylaws limiting their application to competence md ezhical issues r&1athg to members of the medical staff. Id. gt 

538. 
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1. The Original and New Medical Staff Bylaws axe not a Contract Because Thme 
is na Consideration 

h4im.R. $4640.0700, subp. 2 provides: 

The governing body or the person or persons designated as the governing 
authority in each institution shall be responsible for its management, control, and 
operation. It shall ~ppoint a hospital administrator and the medical staE, It slonl.1 
f o d a t e  the administrative policies for the hospital. 

A4inn.R. 94640.0800 sub.  1 provides: 

The medical staff shall be responsible to the governing body of the hospital for 
the clinical and scientific work of the hospital. It stlall be called upon the advise 
regarding professional problems and policies. 

M h . R .  $4640.0800, subp. 2 provides: 

Ln any hospital used by two or more practitioners, the medical staff shall be an 
organized group which shall formulate and, with the approval of the  governing 
body, adopt bylaws, rules, regulations, and policies for the proper conduct of its 
work* 

Avera and the Medical Center operate under the Hospital Bylaws. The Hospital Bylaws 

govern Avera's relationship with its Medical Staff. Arti~Ic AT, $1 5.1 of the Hospital Bylaws 

provides: 

(a) The Boad o f  Directors shall organize the phy3i~bIX$ and appropriate orhet 
persons granted practice privileges in the hospitd owned and operated by the 
Corporation into medical-dental staff under medical-dental staff bylaws 
approved by the Board of Directors. The Board of Directors shall consider 
recommendations of the medical-dental staff and appoint to the medical- 
dental staff, pllysioians and others who meet the qualificaGons for 
membership as set forth in the bylaws of the lemdical-dental staff.. . 

(c) . . . When an appointment is not to be renewe4 or when privileges have been 
or are proposed to be refiuced, altered, suspended, or terminated, the staff 
member shalI be &rded an oppo ity of a hearing before a comnlil-t.ee 
designated in the medical-dental staff bylaws, whose recommendations shall 
be considered by the Board o f  Directors prior to ~aking any find aotion. Such 
hearings sba1.l be conducted under procedures adopted by the Board o f  
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Directors so as to e e due process and to afford full o p p o d t y  for the 
prese~fktjon of all Somat ion .  

cle XV, 15.3 of the Hospital Bylaws specifically addresses the Medical Staff 

Bylaws: 

There shall be bylaws, rules and regulations, or mendmeats thereto, for the 
medical-dental staff that set forth i t s  organization and government. Proposed 
bylaws, n~les and regulations, or amendments thereto, may be recommended by 
the medical-dental s ta f f  or the Board of Directors. 

Minnesota regulations require that hospitals approve medical staff bylaws. 1Clfinn.R. 

$4640.0800, subp. 2. In addition, the Hospital Bylaws require that Avera adopt medical staff 

bylaws. Hospital. Bylaws, Article X V ,  $51 5,1(a) and 15.3. Bylaws are the law$ adopted by a 

corporation for the regda~on of its actions and the rights and duties of its members. Brennan v. 

Minneapolis Soc. For Blind, Knc., 282 N.W.2d 515, 523 (h. 19'79). "ply-laws must be 

obeyed by the corporation, its directors, officers, and stockholders." Little Canada Charity 

Bingo fill AmF# V. h/lb~ers Warehuuse, IPZC., 498 N.W.2d 22, 24 (Minn.Ct.App. 1993). 

Therefore, the adoption o f  medical s t a f f  bylaws is not, in and of itself, considertition because 

Avera had a preaxisting duty under Minnesota regulations and itssown Hospital Bylaws to adopt 

medical staff b laws. 

emom, the appohhneat by the Board o f  a physician to Avers's Medical Staff does 

not constitute separate cansideration. While it is hue that sn individual pbysj.cim i,s under no 

obligation to  apply for privileges at the hospital, the Hospital Bylaws require that the Board 

appoint inclivicluals who are qualified under the medical staff bylaws. Hospital Bylaws, Article 

XV, §15.l(a). Therefore, the appointment of persons so qualifted ~ ~ o t  constiht@ 
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cansideration, or an additional 'promise", on the part of Avera as required for the formation of a 

contract with m individvat pbysicim.'3 

Even if Avera's decision to grant a physician applicant privileges were considered a 

"promise" for purposes of consideration, a promise is only an offer if the party intends to be 

bound by it. See, Cedarstrand v. Lutheran Bhd., 263 Mim. 520, 533, 117 N.W.2d 213, 222 

(1962). Some cases analyzing whether or not medical staff' bylaws are contracts have dune so 

based, in part, by drawing an analogy between medical s ta f f  bylaws and employee hnnc2books. 

See, e-g., Bass v. Ambrosius, 520 N.W2d 625 (Wis.Ct.App. 1.994); Bender v. Szdbtdrbon Hulospifal, 

758 A.2d 1090 (Md.Ct.Spec.App. 2000); Sullivan v. Baptist Memorial Hospital, 722 So.2d 675 

(Miss. 1998); Tredrea v. Anesthesia & Analgesia, 584 N. W.2d 276 (Iowa 1998). 

Insofar as the analogy invulves a situation in which the parties are, clearly.y, in an 

employer/employee relationship, the analogy i s  o f  limited application in this case beoause Avera 

and the entirety of the Medical Staff are not in such a relationship. That being said, under 

Minnesota law addressing the contractual effect of employee handbooks, the disclailner aid 

reservation hmguage contained in the Original, and New Medical Staff Bylaws, in conjunction 

with the Hospital Bylaws, is such that the medical staff bylaws would 120t be given contra~tual 

effect- While an employee handbook may be a contract between an employer and employee, an 

employer can prevent i t s  handbook Erom having contractual effect by expressly providing in the 

handbook that the employer reserves a right to modify or amend the handbook, exercises 

discretion in the enforcemat of the handbook, &or does not intend that the handbook should 

be part of an employment c0ntrac.t. Feges v. Perkins Restaurant, Inc., 483 N.W.2d 701, 708 

(Minn. 1992). "Even if the lana~age in an employee handbook satisfies fhe four requirements of 
- - - . - - 

l3  For the same reasans, adoption of the medical staff bylaws is not consideration f9x fomlation of a contract 
between Avera and the Medical Staff, even if the Medical Staff were a vo11zutt-q association or other wtity that 
could legitha~aly be a party to a contract. 

APPENDIX A-91 



LYON CO COURT ADMIN FAX N o .  5075376150 

Fcges, other language in the handbook may preclude the formation of an enforceable contract. 

'A disclaimer in an employment handbook that clearly expresses an emplo)rer's intent to retain 

the at-will nature of the employment relationship will prevent the fmat ion  of  a conkactual. right 

to continued employment."' Coursolle v EMC Ins. Group, Inn., 794 N.W.2d 652, 659 

(Mh.Ct.App. 201 l)(chtion omitted). See also, Alexandria liousing and Redevelopmenf 

Aufhuriv v Rosi, 756 N.W.2d 896,906 (Mim.Ct.App. 2008). 
' 

Here, tbe Original and New Medical Staff Bylaws, read in conjunction w i h  the Hospital 

Bylaws, clearly state that the Medicd St& and the Medical Staff's activities under both the 

Original and the New Medical Staf f  Bylaws are subject to the authority o f  the board and that the 

medical, staff only has such authority that is delegated to it by the board.'4 Furlhemore, Article 

17 of the Original and New Medical Staf f  Bylaws contains a provision specifically stating that 

nothing in the medical staff bylaws shaU supersede the authority of the Board as set forth in the 

Hospital Bylaws or applicable Iaw. Article XV of the Hospital Bylaws specifically describes the 

Board's continuing authorit)r over the Medical Staf f  a d  provide that medical staf f  bylaws must 

be approved by the Board. The intent of the Hospital Bylaws could not have been that the 

Medicsl Staff be given a'utboxity to hinder the Board or that the medical staff bylaws take 

precedence over the Hospital Bylaws. Just as ''[nJa reasonable person would have relied on 

rspresenZations found in a harrdbok that were disclaimed in the very s m  handbook", Barker 

v. County o f L ~ n ,  813 N.W2d 424, 427 (Minn.Ct.App. 2012)(citatian omitted), no reasonable 

person would have relied on the medical staff bylaws as a coatract when nearly all rights 

'"ra~xted" under said bylaws were subject .to the ultirnatt: authority and discretion of the Hospital 

Board. 

'9% e,e.g., Orig.i~~.anal Medical StaEBylaws §§2.2! 4.2.1(c), 4.3.1,4.6,4.7,5.I, ; New Medical SlaffBylaws $02.2, 
3,2,I.(a)(i)(d), 4,2.1(c), 4,2.3,4,3,1,4,4.3,4.6,4.7,5.1,$.2,5.5, 5.5.7, 5.5.10,7.1.7, 8.1,9.1, 16.l(d). 
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h $sum, consideration is lacking in this care not only because Avera's adoption of the 

medical staff bylaws was a preexisting condition, but the medical staff bylaws, by its clear terms, 

indicated an intent by the heoard hot to be bound by them. l5 

2. Giving the Medical Staff B~laws Contractual Effect Imprpperlv Impinges on 
Avera's Aut2lori~ 

The medical staff bylaws cannot be considered in isolation. Rather, the Original and 

New Medical StaE Bylaws must be examined in conjunction with other sources that descxibe and 

circwnscribe the relationship between a hospital md its medical. staff. Those sources include 

Minnesota's statutes governing nonprofit corporations, Minnesota regulations, and the Hospital. 

Bylaws. 

Avera is incorporated as a Minnesota nonprofit corporation pmsuaat to Minn.Stat.Ch. 

$3 17G. Toe business and affairs of a mlporation must be mminaged by or under the direction of a 

board of directors. Minn.Stat. 5317A.201. Any agreement by which the board abdicates or 

bargains away jn advance the judgment which the law contemplates they shall exercise over the 

affairs of the corporation is contrary to public policy and void. Roy v. Home~vood H'p., 223 

Minn. 440,444, 27 N.W.2d 409,411 (1947). ''They may not agree to abstain from discharging 

their fiduciary duty to pMcipate actively and Wly in the management of  corporate affairs." Id. 

A nonprofit corporation may adopt bylaws that contain provisions relating to the 

nmIngeIneDt Qr regulation of the zffdrs o f  the corporation consistent with law or the articles o f  

incorporation. Minn.Stat. $3 17A.181. Once a nonprofit frtcolporation adopts bylaws, the board is 

bound to abide by them, Bylaws are the laws adopted by the corporation f o x  the regulation of' its 

Except with respect to the procedural duc process protections afforded to physicians who are faced with discipline 
or xesQictiun o f  privileges, Hovevex-, this i s  a protection that the Board i s  obligated ta extend not simply under the 
medical staffb~llawu, but by .the Hospital Bylaws. Hospital. Bylaws, Article X V ,  $15.1(c). 

20 
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actions and the rights and duties of its members. See, Diedrick v. Helm, 2 17 Minn. 483, 14 

Pursuant to Minn.Sta%.Ch. $317A, Avera has established bylaws. These bylaws make it 

clear that, as required by esota law, the Board has the ultimate authority and oversight for 

the affairs ancl business of the Medical Center. 

POWER OF THE BO OF DIRElCTORS. The Board of' Rlj.ectors shall 
exercise oversight of the business affairs of t h e  Corporation and shall have an 
exercise all o f  the powers which may be exercised or performed by the 
Corporation under the laws of the State q E  Minnesota, the Corporation's Articles 
of  Incorporation and these Bylaws, subject to the powers reserved to the Member 
of the Corporation as stated in the Atticles of Incorporation and these bylaws. 

Hospital Bylaws, Article IV, $4.1. Article XV of the Hospital Bylaws describes the role of tbe 

Medical Staff. *The role of the Medical Staff is advivisory in naturei6. 

The Hospital Bylav~s grant members o f  the Medical Staff "appropriate authoriq and 

responsibiliQ9' for patient care "subject to such Limitations as are contained in these Bylaws" and 

the Medical Stag Bylaws. Hospital Bylaws, Article XV, fj 15. l (,a). The Hospital Bylaws provide 

that the Board shall assign to the Medical Staf f  "reasonable authority'? for ensuring appropriate 

patient care, subject to the Board's "exercise of its overall authority and re~ponsibility." Hospital 

Bylaws, Article XV, 15.2(a), The Hospitlil Bylaws also afford members of the Medical Staff 

due process when their  plivileges me altered, suspended, or terminated. Hospital Bylaws, 

Article XV, $ X 5.1 (c,) and (J). 

Minnesota regulatioas promulgated by the Minnesota Commissioner o f  Health, as 

discussed above, require h t  medical staff bylaws be fomtlttted and adopted. Minn.R. 

$4640.0800, subp. 2. The ultimate authority o f  hospital administratiion recognized in h4inn.R. 

16 See, e.g., Hospital Bylaws, Article XV, $1502(c)@4edil\;al Staff makes "recomendatioxls" to tlre Board 
c.olace&g appointments, clinical privllegas, disciplinary actions, matters relatbg to  professional competency, and 
speaific matters referred to the Medical Staff by the Board); Hospital. Bylaws, Article XV, 415.3 (au~en.dments to the 
Medical Staff Bylaws may be ""xcomended" by the  Medical St&@, 
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54640.0700 is analogous to Minn.Stat.Ch. 317A and the Hospital Bylaws discussed above, 

insofar as i h e  regulation states atit the governing body of the hospital i s  responsible for the 

hospital's management, control and operation. 

Plaintiffs' position that the Original and New Medical Staff  Bylaws are contractual is in 

contravention of the Hospital Bylaws and Minn.Stat.Ch. 317A. Both the Hospital Bylaws and 

the statute require that the Board retain utdmtte authority fur the oversight of the hospital. The 

vast majority o f  cases that have found that medical st& bylaws are or can be a contract have 

stated that the "contract' carmot be extended to a hospital's administrative and organizational 

decisions. See, e . g ,  Weary v. Baylor University Hospital, 360 S. W.2d 895, 897 (Tex.Civ.App. 

1962)C'inten:1al procedures set forth in the Medical Staff  By-Laws, even though such By-Laws 

be approved and adopted by the Board, cannot limit the power o f  the Governing Board of the 

Hospjtal"); B c I Y I ~ ~ ~ ,  617 A.2d at 1022 (board has the authority to manage all the aPkirs o f  tbe 

hospital); Gomalei., 880 S.W.2d at 349-40; Mmlin v. Robertson, 307 S.W.2d 418, 433-34 
. 

('T$:x,Ct,App. 2009). 

The South Dakota Supreme Court's analysis in Mahan v. Avwu Sf. Luke, 621 N.W.2d 

150 (S.D. 2001), is instructive in this regard. In Mahan, t he  hospital closed its medical staff to 

any additional orthopedic surgeons and a group of olthopedic surgeom seeking privileges sued 

the hospital as a result. The lower court found in favor o f  ihe applicant-surgeons, finding that tbe 

closure of the staff violated the hospital's medical staff bylaws. The lower court reasoned that 

the lmlospital had delegated a significant degree of power to tbe medical staff regarding staff 

privileges and, as a result of this delegation, the board could ao longer take action that affected 

the p~ivifeges o f  f i e  medical. staff. 
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. 'lke South Dakota Supreme C O W  reversed. le holding that a hospital's bylaws are a 

binding contract between the hospital and the hospital staff members, tlxe Court also held exit the 

hospital had autbolity to make business decisions pursuant to its corporate bylaws. The &&an 

Court emphasized that the medical staff bylaws were derived fiom the corporate bylaws md, 

therefore, my power granted under the medical staff bylaws must first be authorized by the 

board pursuant to the hospital bylaws. In other words, the hospital's delegation of certain 

authority to the medical staff did not trunlp or override the decision-making power of the board. 

The Mahm Court compared the legal relationship between the medicdl staff bylaws and the 

hospital bylaws with that of statutes and the Congitution. 

Their legal relationship is similar to that between statutes and constitution. They 
are not separate and equal sovereigns, The former derives its power and. authority 
from the latter. Hence, to determine whether tbe staff was panted the power that 
it now claims to possess, a judicid analysis mast begin with an examination of the 
Corporate Bylaws. Article V, section 11 states that "[tllne business and the 
property of the Corporation shall be managed and conkolled, . . . by a Board of 
Trustees . . ." In addition, the Corporate Bylaws provide that: "[all1 the corporate 
powers, except suck as reserved to the Member of the Corporatioo, and except 
such as are otherwise provided in these Bylaws and in the laws of the State of 
South Dakota, shall be vested in and shall be exercised by the Members o f  the 
Bomd o f  Trustees." Therefore, the medical staff has no authority over any 
corporate decisions unless specifically granted that power in the Corporate 
Bylaws or under the laws of the State o f  South Dakota. 

Id. at 155. 

In holding that the board had the sole authority to make business decisions without 

consulting the medicd staff, the Mahan Court rejected the nohion that the "spirit" o f  the bylaws 

should be considered, 

[RJeliance on the "spirit of the [Sfa.ffl bylaws" t u rns  the corporate structure o f  
ASL upside down, granting control over day to day hospital administration to a 
medical staff &at i s  not legally accountable for the hospital's decisions, has no 
obligation to f e a r  fhe mission o f  the Presentation Sisters, and has w h o m  
experier~ce i11 running a hospital or meeting the medical needs o f  the  comunity. 
Such a result is co~ltmry to South Dakota corporate law and thus c m ~ o t  be 
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allowed to stand . . . When the Board delegated power to  the medical staff through 
the Staff Bylaws, it had the authority under the corporate bylaws to delegate on& 
the "autbolity to evaluate the professional competence of staff Members and 
applicnnts for s t a f f  privileges ..." The purpose of tbis limited delegation of 
authority was to obtain input from the staff on areas of its expertise. Decisions 
relating to the competence, training, qualifications and ethics of a particular 
physician are matters for which the medical staff is uniquely qualified, wWe the 
Board admittedly has limited expertise in those m a s .  Under the Corporate 
Bylaws, it is only in those confined areas of expertise that the staff has any 
authority at ail . . . Within its broad powers of management, some of the business 
decisions made by the Board will undoubtedly impinge upon matters that relate to 
or affect the medical staa' o f  the hospital. This fact i s  unavoidable. However, 
merely because a decision by the Board affects the staff does not give the staff 
authority to ovenule a valid business decision made by the Board. Allowing the 
staff this amount of ndsxzixli.strative authority would cripple the governing Board of 
ASL. ASL wc~uld cease to fimction in its ourrent corporate form if its staff were 
given such power . . . Imagine the confbsion and lack of clear lines of management 
au&ority that would ensue at the hospital if the Board had only tlm minimal 
amount of control over its medical staff that the circuit c o w  would give it. 

Id. at 156, 157,158, 159. 

Of concern in the context of the procedural due process versus the 

administrative/orga~ationd components of medical s ta f f  bylaws, is the very real danger that, 

even when this distinction has been recognized by the courts, there has been a willingness to, at 

least, open the door to judicial review of management decisions in the context o f  an alleged 

breach of contract of mcdica1 staff bylaws. In Anne Arundel General Hospital v. D'Briea, 432 

A.2d 483 (Md.Ct.Spec.App. 1981) the Court, while holding that a hearing on a hospital's 

management decision was not oontemplated by the charter aid bylaws of the hospital, went on to 

state (quoting other authority) tbat 

"A managerial decision concerning operarion o f  the hospital made rationam and 
in goodfaith by the board to which operation of the hospital i s  committed by law 
should not be countermanded by tbe courts unless is clearly appears it is unlawful 
or will seriously injure a sjg~ziJicmtpublie interest.'" 

Id at 490 (emphasis added). Does this mean that, ill recognizitlg a contractual relationship 

between a hospital m d  its medical staff, couts may then have the authority, or ol.herwise be 
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asked, to review managerial decisions (not associated with an individual physician's due process 

rights) o f  a hospital board on a. breach of contrast cl to detsmkle if hose amagerid 

decisions are 'cx+ational", "made in good faith", or will "seriously injure a significant public 
.. <+ 

interesi'? To recognize medical staff bylaws as a conkad would seem to, effectively, open the 

floodgates to judicid, review of a hospital's management decisions. What i s  rational or in good 

faith are generally questions o f  fact. Various "public interests" could be identified (e.g., a public 

interest in the hospital providing a particular clinical senice, the pnblic interest in additional 

hospitalal sewices such as teleme&ci~e, etc.) that, under O'Brien, could be used as a basis Ebr 

initiating a breach of contract action (regardless of  the ulfjimate success on the merits)'? 

PJahitiffs state that they are not, as part of this action, seeking to interfere with 

managerial decisions o f  the Boaxd, Therefore, the Plaintiffs seem to indicate, and most af the 

extra-jurisdictionai case law addressing this issue dixectly or othexwise seems to hold, that Ulose 

portions o f  medical sbfC bylatvs that wovld affect managerid (i.e., administrative/organim.tjond) 

issues are not enforceable under a breaclh, of contract theory. However, the issue pased by 

Plaintiffs in rhejr declmstoiy judgment action in Count U, i s  whether or not the Original or New 

Medical StaE Bylaws are a contract between Avera and the Medical staff.18 If the Original. or 

New Medical Staff Bylaws ar.e a contxact, then the Orighal or New Medicat Sta f f  Bylaws in 

their entirety are a contract mlIess certain provisions ate deemed severable. In other words, if the 

C o w  found that the Original or New Medical Staff Bylaws were a contract, then all of the 

provisions thereof would be, necessarily, given contractual effect. For the reasons described 

above, the Court finds that, even if the Original or New Medical Staff Bylaws were a conkact, 

l7 The public policy concerns associated w i ~  such claims is diswssed M a .  
'' In o t h ~ r  words, the question posed is not whether certain portions of tb.e medical staff bylaws are contractual, but 
whether the bylaws as a whole are a contract, 
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the provisions of' the Original or New Medical Staff Bylaws .that pertain to 

aW~str~tive/org&~tictxxaJ. issues are unenforceable. 

The mere fact that a contract is organized by numbemd provisions atld may be divided 

does not make rr contract severable. See, e.g., Bentley, 125 Minn. at 183, 146 N.W. at 349. 

Rather, a corhract is severable only when the parties intend to  make the contract apportionable 

and it can be apportioned fairly. See, id at 184, 146 N.W.2d at 349. So, which portions of the 

Original or New Medical Staff Bylaws are unenforceable because they are 

admini*ative/orgmizationd rather than affecting the individual ''rights'' of members o f  the  

medical staff? In reviewing the medical staff bylaws in detail, there are few, if any, provisions 

that can be so delineated. 

Under Article 2 (Puiyose and Authority of the Medical ~ t a E ~ ~  ), the medical staff bylaws 

addvess the autkority of the m e d i d  staf f  to ""it&@ a d  maintain rules, rematiom, and pdicies 

for the internal governance of .the medical staf?". Tbis provision may be construed a providing 

a member of the medical staff individual rights and the provision also contains managerid and 

aspirational statements. Article 3 addresses membership ~II and responsibilities o f  the medical 

st@, Article 4 addresses categories o f  membership in the m.edi~d staff; Art ic le 5 addresses 

medical stafY appointment, including appointment and reqpointment, modification of privileges, 

and leave status; Article 6 addresses clinical privileges, monitoring, proctoring, and various types 

o f  privileges and how and when they are granted; Article 7 addresses officers o f  the medical 

staff, how they are nominated and elected, their terms of offic.~, and how they are removed; 

Article 8 addresses committees of the medical staff (including the MEC), what their duties are, 

md how members are appointed and removed; M c l e  9 addresses clinical depments  and 

services, how clinical services are organized, what the  went e'linical services axe, what: the 
. - .  

" FOT purposes of thi~ di$ms~i~n, the C o w  in refcrtncjng rhe Original Medical Staff Bylaws. 
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functions o f  the services will be, how service chairs are selected and what their duties are; 

Article 1 I) addresses meetings o f  the medical staff and its conuuittees, including at?endmce 

requirements; Article 11 describes a problem solving mechanism; Article 12 addresses corrective 

md disciplinary action against a staf f  mernber, how actions are initiated and investigated, and 

how discipI,in,;uy or wrrective action is imposed; Article 13 sets forth the hospital's fair hearing 

plan; Article 14 addresses the medical staff files, how such files arc accessed, and what 

h8oxmattion can be accessed; Article 15 addresses coniidenuality, immunity and releases, rhe 

coddentiality of individual member and applicant da$, consequences for breaches, and who is 

i m m e  and when; M c I e  16 sets forth the general rules for governance2', including the medical 

staffs role in exclusive contracting; and Article 17 addresses how the Medical Staff Bylaws are 

adopted and amended. Taking these articles separately, do they define individual rights or are 

they related to Avera's ahinistrative/organizatiod rights tmd duties? Both individual 

rights/interests and administrativelorga~zation~ rights and duties appear to be implicated to 

such a degree that it would be difficult, if not impossible, to deternine which articles should be 

sevexed and/or wEch subsecticms af articles should be severed. 

Because provisions of the Original w.d New Medical Staff  Bylaws that imphge on 

authority of the Board are unenforceable as in violation of Mim.Stat.Ch. 317A and the Hospital 

Bylaws and because there is no reasonable way to sever: the provisions o f  t he  Original. and New 

Medical Staff Bylaws to address this concern, neither the Original or the New Medical Staff 

By laws ate an. excForceabIe contract. 

20 This provision i s  significant insofar as i t  describes the MEC 8s formulating rules, regulations, a d  policies. If 
these rtlles, regulations and policies are, consequently, p a t  of an enforceable "comact." between medical staff 
members and the hospital, it hiph~ges even more signifllcanzly .ya hospital admjnistuation. Such rules, regulations 
and policies iucfude crer;ltt.vn o f  other c~~.mi#ees, sexual harassment, unacceptable behavior/dismption, 
documentation and medical records (inclluding how the records m-e accessed, which impXicates possfile liability or 
the hospital if a person accesses a record contrary to law, regardless of a policy provision), nrld mandatory reporting 
protacols, 
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3. Recognizine: a ,Breach of Contract Action for Noncompliance with Medical 
StaEBylaws WouZd be Contrary to Public Policy 

In mmy of the extra-jluisdictiond cases in which medical staff bylaws have been found 

to be contracts, particularly those which did not describe any contract analysis, it appears to the 

Court that the remedy has been placed before the theory. mat is ,  that the Courts in those cases 

appear to have a legitimate concern about providing an individual member of  the medical staff 

with an avenue in which to obtain judicial review of action taken by a hospital which i s  allegedly 

in contrstvention of hs or the medical s bylaws. n i s  "ends jm~fies thz means9' approach is 

problematic not only for the reasons described above, but for public policy reasons as well. 

Some Courts, in holding that medical staff bylaws are not colltraot, have accurately 

described these public policy concerns. In Zipper, the Court found that recognizing medical staff 

bylaws as contracts would be contrary to  public policy. Zipper, 978 S.W.2d at 417. In so 

fmding, the Court stated; 

Mowing a physician to seek damages for an alleged failure o f  a hospital to 
folIow the procedures established by its bylaws is counter ta Lpublic policy]. A 
hospital's consideration, when terminating the privileges o f  a physician, of its 
potential. liability for monetary damages could unduly impugn a hospital's actions 
in termina.Lin$ the privileges of a physician providing substandard patient care. 
Because creating a breach o f  contract action would nm counter to Missouri's 
expressed policy of assuring quality health care, public policy principles support 
tbe finding that the bylaws did not constitute a contract between [the hospital and 
the plaiotiffj. 

Likewise, in Robles, the Cow, in describing the public policy concerns associated with 

construing medical staff bylaws as conQacts, stated: 

The bylaws we a method by which a hospital c m  control the quality o f  care it 
~ E e r s  to the public , . . IF t h i s  Court were to declare that KHCs bylaws are a 
con.&act> it would be tmtamowt to creating an additional dmagzs mion against 
a hospital for failure to follow its statutory mandate of having a peer review 
system. Creating a bxeach o f  contract action in this situation would run counter to 
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Ws state's policy of allowing the hospital to grant or withhold staff privileges 
from doctors it believes arte unqualified to serve oa its sm 

In Tredrea, the Court described the public policy concern as follows: 

Under our statutory scheme, the board simply must be allowed to make key 
decisions on the method o f  delivery o f  anesthesiology services that best suit the 
needs o f  its patients and most completely satisfies the requirements of the law. If 
the view of these plaintiffs prevailed, the hospital could not scale down or close a 
department, regardless of the advisability of doing so, without incurring liability 
to doctors who are kcidentally affected . . . [Construing medical staff  bylaws as a 
oonbact] would improperly impinge on the statutory mandate to the board of 
directors to establish criteria for staff privileges, perpetuate the problems that led 
to the establishment of the independent contractor system, and ultimately affect 
the successfbl operation of the hospital. 

In this case, the Court is being asked to determine whether the Original and/or New 

Medical Staff Bylaws, as a whole, are a contract?' In a breach of contract action, a party may 

seek monetary damages as relief. The.refox8, in addition to the costs of litigation,, a hospital 

would be likely be compelled to consider tile possibiliw that it would be required to pay 

monetary damages for adniniswative or organimtianal decisions it may make that may, in some 

way, negatively impact an individual physician. Jn light o f  the nahlre of the work performed by 

the medioal staff (i.e., a medical staff, b aaU likelihood, is comprised entirely of physicians), the 

potential damage amount at issue (leaving the merits o f  the claim aside) would be substantial.. 

This wodd not only affect a hospital's decision to tenbinate, suspend or restrict a physician's 

privileges at the hospital, but could also affect a hospital's administrative decisions that had 

some actual or perceived effect on a physician or group of physicians. 

26 Agdn, Plaintiffs are not, for example, as md for Count n[ of the; Complaint, asking the Couxt to con~true only 
certain portions of Original. and/or New Medical. Staf€Bylaws, 

APPENDIX A-I 02 



SEP/25AOlZ/TUE 11:38 LYON CO COURT ADMIN FAX Nc?,  5075376150 
$ 4  

. , 

For example, the hospital could decide to close a se*vice area because it was not 

financially feasible to continue to offer that service in the c o m e @ .  Physician members 

practicing in that service area could, potentially, bring a breach of contract action seeking 

monetary damages against the hospitd, arguing that the decision was nrtt rational, was not made 

in good faith, a d o r  would seriously injure some public interest. See, e.g., O 'Brien, 432 A.2d at 

490. The hospital would &15:n be in a position, in the course of making legitimate business 

decisions, to factor in the possible civil liability for those decisions as a "cost of doing business." 

Similarly, the hospital may wish to institute or discontinue a telemedicine poli~y?2 Instituting or 

discontjnuing this policy could negatively impact an individual physician (e.g., could reduce his 

or her patient pool). Again, the hospital would be in a position of evaluating the possible 

litigation costs associated with this this managerial decision because it has some impact on one 

on more members of fie medical tl, 

In short, r e c o ~ z i n g  a breach of contract action for an alleged violation of medical staff 

bylaws, under the circumstances of this case, would be contrary to public policy. Such a 

recognition would improperly restrict the ability of the Board to make legitimate decisions not 

only about Ule business operations of the hospital but also about pdicy decisions surrounding the 

provision of patient cave in the community. 

4. Enfoxceahility of Medical Staff Bylaws 

The foregoing does not, however, mean that the Original and New Medical Staff Bylaws 

are meaningless. Such cannot have been the intention of the Board in approving medical staff 

'bylaws such a unilateral interpretation would be unreasonable and unfair. "F]o suggest 

[that the hospital has no legal duty to foFoUow its own bylaws] would be to reduce the bylaws to 

ingless mout-bing of words." Lewisburg Cornmunip H ~ ~ ~ p i t ~ l  v. AlJ$-edson, 805 S.W.2d 

22 Cwrmtly, tbis policy was instituted as part of the New Medical Staff Bylaws 96.10. 
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756, 759  em. 199 l)(citation omitted). "If a hospital's bylaws were not binding upon a board 

of directors, t he  bylaws 'would, of course, be] rendered . . . essentially mmeanirigless. Th.ey would 

then be a cablowe of rules, which, although binding on the medical staff, were merely horatory 

as to [the hospital]-much 'sound and fury, signifying ilothing'."' Austin v. Mer.cy Health 

System Corp., 197 Wis.Zd 117,541 N.W.2d 838, '2 (1995)(citation onritted). 

The Court concludes, in reviewing the applicable Minnesota regulations and the Hospital 

Bylaws, that the requirement of implemen~ng medical staff bylaws would not have been 

imposed if there were no intention to follow the procedures once they were implemented. Avera 

i s  bound to abide by the Hospital Bylaws. Little Crmada, 498 N.W.2d at 24. The Board adopted 

rnedical stafY bylaws in conjunction with the duties and responsibilities confared upon it under 

the Hospital Bylaws. The Board and. Avera are bound to abide by the medial staff bylaws once 

they have been duly adopted by the Board. Therefore, ZAvera does not follow the procedures 

contained in duly adopted medical staf f  bylaws, an aggrieved or affected member of the medical 

staff can bring an action in equity (i.e., an injunctive action) to enj o h  Avera from acting or to 

require Avera to act in ac~ordance with the Medical Staff Bylaws. See, e.g., Robles, 785 F.Supp. 

at 1002 (cases cited therein). 

D. Conclz~sion 

The Original and New Medicd Staff Bylaws axe not a contract because there is a lack o f  

considera~on. Avera had a preexisting duty under Minnesota regulations and the Hospital 

Bylaws to adopt medical staff bylaws and to appoint qualified applicants to its medical staff. 

Likewise, based upon the express lwguage in the Original and New Medical Sta f f  Bylaws and 

the Hospital Bylaws reserving dl authority to the Board, fiere is no enforceable contract because 

there wm no intent to be so bound. Furthermore, gr'anting contractual effect to the Origjnal. or 
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New ~ e d i c a i  Staff' Bylaws would improperly imfrhge on the authority and resyonsibilities of the 

Board under Minn.Stst.Ch. §317A, the Hospital Bylaws, and applicable case law. Finally, 

constru.hg the Original or New Mediod Staff Bylaws as a contract would be contxtq to public 

policy in Minnesotd because such a construction would bpraperly restrict Avera's ability to 

make necessary business and policy decisions regarding the provision of patient care in the 

comwity.  . 

However, Avera is required to abide b i the  provisions in the medicat staff bylaws once 

they have been adopted by the Board. Adoption of medical staff bylaws is required by the 

Hospital Bylaws and the Board is required to follow i ts own bylaws. Thereftj'ore, if Avera fails to 

follow the medical staff bylaws, a court may enjoin Avera to follow those procedures. 

1 Can Avera Take Action in Conlmntiorr of the Medical Staff Bylaws (Court& 111- 
W) 7 

As discussed above, Avcra i s  required to abide by duly adopted medical staff bylaws. 

The PlaintifEs allege that Avera acted in contravention o f  the Origind Medical St& Bylaws as 

follows: 

1. By 'Lunilaterally conducting the application process, considering physician 
applicant reports and idomation, and making deternlinations regarding 
physician appointments, reappointments, and olinical privileges" without the 
input Erom the PdEC andlor thc Medical Staff. Amended Complaint, 1203. 

2. By impbgin& on the rights aPld duties o f  the Chief of Staff and the bfEC and 
by prohibittag members of the Medical Staff f i ~ m  attellding NEC meetings. 
Amended Complainf, lq208-1 I.. 

3. By h p b ~ n g  on the rights and duties of the Chief of  Staf f  md k E C  by 
mnking utlilatwa.1. appointments to the MSQIC md restricting and/or altering 
the duties and responsibilities o f  MSQIC. Amended Complaint, 772 16-1 9. 

4. By impinging on the rights and duties of the Medical Staff, the MEC, and 
other committees to evaluate pitierit care, to conduct productive interacGon 
and i~~.vestigatiitions, and peer review by attempting to unilaterally control such 
proceedings. Amended Complaint, 77222-25. 
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Without nl.li-n.g on the underlying validity of the claims23, for the reasons stated above, 

Avera i s  required to follow the provisions of existing and duly adopted medical staff bylaws and 

policies and procedures that are enacted under the medical staff bylaws and which are duly 

adopted by the Board. For the reasons discussed in the next section, however, injunctive relief is 

moot at this 6me. 

K a n  Avera Mod~fi  or Ame~ld tBte Mdicd SraSf Bylaw$ and Relirfed Policies 
Witft o ut Mellic~l Staff Approval (Count Tfln ? 

The Court is unaware o f  any Minnesota case law addressing this particular issue. Few 

cases have addressed the issue of whether or not a hospital can amend i ts medicd s tdf  bylaws 

without the approval of its medical staff.." 

In St John 's, the medical staff brought a declaratory judgment action against the l~ospital 

when the huspitd amended its bylaws without the amoval of the medical staff. The St. hhn ' s  

Court found that the bylaws o f  a corporation are binding between the corporation and its 

shareholdersZ5 and &.en cited case law from ofher jurisdictions holding that medical staff bylaws 

are a Sf. JJon 's, 245 N.W.2d at 474. The Court held that the medical staff and the 

hospital are bound by the medical s ta f f  bylaws until the medical staff bylaws are amended in 

accordance with the medical staff bylaw procedures. Id, at 475. "l%e medical center by 

ignoring the procedwes set forth [in the medical, staff bylaws] and by not including the tnedical 

Indeed, the Court i s  unable to do so at this procedural poshue. A v m  d i ~ u r e s  validity of these claims and 
there is, therefore, a factuaI dispute regarding what did ox did not occur, However, resolution of any factual dispute 
is nor n&cessary. PXaj,~tiffs we not asking that the Court enjoin any pwticular action or inaction ox invalidate any 
yurricular action. Raher, Plaiatiffs a e  merely revesting a m h g  on the issue of whether or not the Board is 
required act in accordaxl~e with duly adopted medical staff bylaws and policies a d  procedures cxestsd thereunder, '* In Todd v. Physicim & Surgeons Community Hospital, Inc., 302 So.2d 378 (Ga.Ct.App. 1983), plaintiff 
podiatrists brought an action against the hospital for breach of contract whm theix staff privileges wars terminated. 
r-k1@ Court found that there was no contractual. relationship between tlie parties and that the hospital, therefore, had 
a. absolute xi@ to change the bylaws, The case did not contain an maiysis of how the Couxt xeachcd this 
concfuvion and this case is,  therefore, of Iittle ~lssistance to the Court on th is  issue. '' There is a findarnental distinction between a corporation's shareholders and the medical s ta f f  of a hospital. 
26 The Cow3 did not describe the rulalysis it engaged in in reaching the colrclusion that medical. ~jtaff bylaws axe a 
contmct. 
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staff in the attempted bylaws amendment has breached this contractual relationship with the 

medical staE."JI;d. 

Sf. JO?ZPZ'J i s  &sth.pishable from the present case. First, the Origind and Netv Medical 

Staff Bylaws are not a contract. However, as discussed above, Avera is required to follow 

existing and duly adopted medical staff bylaws. 

Secondly, however, the St. John's Court based its ruling, in part, on its finding that the 

hospital ignored the procedures in the medical staff bylaws and excluded the medical staf f  from 

the m e n h e n t .  That is not the case bere. In t k i s  case, under the Original Medical Staff Bylaws, 

the following procedures applied to amendments or modifications of the medical staff bylaws: 

(a) a request is made to amend the medical st& bylaws; (b) proposed amendments are reviewed 

by the MEC; (c) the MEC, or its designated subcommittee, would provide the exact wording of 

the changes and its findings, to the ~netnbers of the Medical Staff at least 30 days before the 

medical. staff? regular or special meeting; and (d) the Medical Staff votes on the proposed 

change. Origind Medical Staff Bylaws, $17. I .3. 

In t h i s  case, a ~equest was made by the Board to mend the Ofigkal Medical Stdf 

Bylaws. On or &out January 17,2012, Avera provided a copy o f  revised medical staff bylaws, 

rules and regulatiom, and policies to the Medical Staff, including the Chief of Staff. Affidavit of 

Steven T. Meister in Support of PlaintLFs Motion for a Temporary Restraining Order 

(hereinafter "'Meiste~ Affidavit"), Exhibit 6. The Court considers this to be "rhe h c t i ~ n a l  

eq~ivalent o f  a request to modify the Original Medical Staff Bylaws. The purpose o f  the request 

requirement in the Original and Mew Medical Staff Bylaws is, necessarily, to give the Medicd 

Staff and the Board notice of a proposed change. Providing the Medical Staff with the revised 
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bylaws satisfied this requirement. The revisions were to  be effective A p ~ l .  1,2012.2~ The letter 

accompaoying the revisions stated that the Board was seeking the input of the Medicd Staff and 

provided that my comnents should be submitted on or before Mac11 1, 201 2-more than 30 

days after the revisions had been provided. T h e  revisions were discussed at the Medical S t e s  

Annual Meeting on Jmuary 24,2012. The MEC conducted a review of the revisions and issued 

a report dated February 25, 2012, directed to the Medical Staff. Meister Affidavit, Exhibit G. 

On Wmch 20, 2012 a q e c i a l  meeting of the Medical Staff was held. Of the 29 Medicd Staff 

noting at the special meeting, 17 voted in opposition to the revisions and 11 voted in favor of the 

revisions. a8 

Here, a requesthotice was made to ahend the Original Medical Staff Bylaws by the 

Board. The revisions were provided to the MEC, who provided the Medical Staff with its report. 

The Medical Staff voted on the changes. The Board solicited input fiom the Medical Staff on the 

revisionszg. Unlike $8. John's, the Court cannot conclude that the Board "ignored" the 

amendment provisions of the Original Medical Staff Bylaws or that it failed to include the 

Medical Staff in its decision. It is immaterial whether or not the Medical Staff chose to pr~vide 

input to the Board, so long as they were given opportunity to do so and the Board considered 

such input, 

Fkally, in John's, the hospital argued that the power to amend the medical staff 

bylaws should not be curtailed by the medical staff as a matter o f  publi,c policy because allowing 

the medical staff to do so may impact the hospital's independent civil. liability. The St. John '8 

27 The effective date wss subsequently extended 
28 One ballot was returned without a response. 
29 The recard i s  unclear as to wh&a and when the Medical. Staff provided the hfE5C report to the Board. Also, 
w11ile it is clear that the Medical Staff special rueetit~g when the vote occurred was after the March 1,2012, deadlhe, 
there i s  nothing in the record that indicates that the Medical Staff asked that for an extension of the March 1,2012, 
deadhe or, if it did, that the request was denied. ;It i s  also unclear fkom the record when the Board voted on the 
I T ~ V ~ S ~ O X ~ I S .  
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Court, in responding to that concern, stated that "the medical center's assertions regarding 

independent liability are prematute and not vital to this appeal." Id. at 474. In the 36 years that 

have passed since St. John's was decided, the legal landscape has changed in this regard. Courts 

have recognized an independent cause of action against a hospital for decisions made under, at 

leasl in pa+, the hospital's medical s ta f f  bylaws. 

In Larson v. Waremiller, 738 N.W.2d 300 (Minn. 2007) the plaintiff sued physicinns and 

the hospital for negligent credcntialing. ?he Court held that the claim was not precluded 'by the 

peer review statute. In so holding the Court recognized a hospital's duty o f  care to protect its 

patients from h a  Erom third persons. Id at 306. The Court noted that other jurisdictions have 

adopted a theory of corporate negligence in negligent credentialing cases. 

"To implement this duty o f  providing competent medical care to the  patientsts, it is 
the responsibility of the insdtuioxl to cregt;: ss workable system v4herab-y *?;;c 
medical staff of  the hospital continually reviews md evaluates the quality of care 
being rendered w i ~ n  the bstitutj:on . . . hospital's role is no longer limited to 
tbe M s h i n g  of physical facilities and equipment where a physician treats his 
private patients and practices his profession in his own individualized marmer." 

Id. at 308 (quoting, Pedrom v. Bryant, 677 P.2d 166, 169 (-w'ash. 1984)). The Court went on to 

note that other courts have considered the tort: of negligent credentialing as an extension of (a) a 

hospital's duty to exercise ordinary care and attention for -their patient's safety; @) negligent 

hking; and (c) negligent selection of independent cookactors. Id, at 308-09. The Court did not 

reject any of these analyses. The Court did not reject the policy favoring hospital. liability 

proffered by fhe plaintiff-'%at if a hospital grants privileges to a problem physician, public 

policy goals are well served by holding the hospital liable for iqjuries not compensated for by the 

physician's inswance." Id at 3 12. See also, Johnson v. Mi~~ric~~IYdi4 Cummunip Hospital, 3 0 1 

N. W.2d 156 (Wis. 198 l)(plaintiff sued hospital for negligently appointing physician to medical 

staff md granting privileges); Pedroza, 677 P.2d 166 (plaintiff sued h~spiial alleging negligence 
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in violating a duty of care). The realities of a hospital's corporate liability for the acts of 

physicims granted privileges at the hospital, have, therefore, changed since St. John's was 

decided. 

e the issue of authority to amend medical sta f f  bylaws was not specifically before 

the Court in Mahan, the Court accurately described the problem with limiting the board to so act. 

[T]he negligent aact of a doctor ca?l impute liability to a hospital under a theory of 
respondeat superior unless it can be shown that the doctor was acting as an 
independent contractor . . . [SJeparate liability for negligence iittaches to a hospital 
when it bas breached its o m  standards, or those available in the same or similar 
communiq or bospj-tals generally, such as allowing a h o w  incompetent doctor 
to remain on staff. It would be completely illogical to first impose a duty of 
reasonable care upon a hospital$ and then later strip the hospital of the ability and 
power to implement the policies and programs required to that duty. 

The Court finds that the facts in St. John's are distinguishable from those presently before 

the Court. Furthemore, because of the changes that have occurred in terms of a hospital's 

liability for actions of those on its medicd staff, the rationale in St. John 3 is stale. The Court 

finds the rationale in ~Mahan in this regard far more compelling. If hospitals are being exposed to 

potential civil liability for the acts of its medical staff, it stretches credulity to impose such a 

liability on then1 md at tbe same time t ie a hospital's hands to make changes h medical staff 

bylaws that would serve, in paxi; as a basis for the negligence action unless the medical staff 

allowed such a change. 

As discussed above, however, Avera bas an obligation to abide by terms o f  m.edical 

staff bylaws tbat have been duly adopted by the Board. While few cases have specifically 

discussed a hospital board's ability to amend medical staff bylaws, many cases have discussed 

the degree to which a Ixospital must comply with the procedural due process rights granted to 
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individual physicians under its medical staff bylaws.'"eemingly universally, the standard 

applied i s  substantial compliance3'. In Owens v. New Britain G e ~ e ~ a l  Hospital, 643 N.W.2d 233 

(Corn. 1994), the Court stated: 

[A] substantial comp1,iarlcc test . . . is the proper test by wlxich to measure whether 
a hospital has sufficiently complied wjth its bylaws in terminating a physician's 
medical staff privileges . . . We therefore recognize that the obligation to follow 
medical staff bylaws is paramount and that a hospital must afford its medical staff 
all tbe process and protections encompassed by its bylaws . . . There must also be 
concern, however, for unnecessary judicial interference wizh those whose duty it 
is to make the decisions and who have the necessary expertise with which to act. 
Courts are generally unvvjUiag "to substitute their judgment on the merits for the 
professional judgment of medical and hospital officials with superior 
qualifications to make such decisions." "In so specialized and sensitive an 
activity as governing a hospital, courts are well advised to defer to those with the 
duty to govern.'' 

Id at 240, 241 (citations omitted). Under the substantid compliance standard, mere technical 

violations of procedures or policies will not give rise to a cause of action. Brinto~,  973 P,2d 

As discussed above, the Original Medical Staff Bylms incIuded a series of procedural 

steps to be taken when a change in the medical staf f  bylaws was desired. These procedural 

requirements are clearly connected to the need for a review o f  changes to the medical staff 

bylaws by tlle Medical S W  to ensure that patient care would not be advenely affected by the 

proposed change($) and to identify other consequences the changes would have on the Medical 

Stdf.  As discussed above, these procedural steps were substm1tially complied with by Avera. 

A second issue, however, i s  tbe voting requirements in Section 17 of the Original 

Medical Staff Bylaws. Section 17.2 of tht Original Medical Staff Byl.aws provided that, "If a 

30 The Cow3 is unaware of my Mhesota caselaw adctresshg tbis issue. 
3 1 See, Gimetti, 43 A.3d 567,606; Ego??, 291 S.W.3d at 759-60; Pierson v. Orlando Regional Healtlacare Systems, 
In&, 6 19 P,Sugp.2d 1260, 1253 (M.D.Fla. 2009); Mahmoocliarz v. United Hospital Gfr., lnc,, 404 S+E,2d 750, 755 
(W.Va. 199 I); Brinrori v. IHC Hospitals, 973 P.2d 956,964-65 (Utah 1999); Rc(y v. 3. John 's Health Care Corp., 
582 N.E.2d 464,469 (hd.App. 1991). 
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quonun is present for the purposes of enacting a bylaws change, the change shall require an 

afdimative vote o f  a two-thirds o f  the Members eligible to vote." PlaintiEs ccontend that the 

Board was precluded from amending the Original. Medical Staff Bylaws unless the Medical Staff 

approves the change as described in 517.2. For the reasons stated above, the Court rejects tbis 

contention. Furthermore, immediately preceding 5 17,2--the section describing amendment or 

repeal of the Medical Staff Bylaws--it states that, Tothing contained herein shdl supersede the 

authority of the Medical Center Board of Directors as set forth in its corporate bylaws or 

applicable common law or statutes." Original Medical Center Bylaws, § 17.1 '3. The Hospital 

Bylaws provide as follows: 

The Board of Directors shall organize the physicians and other appropriate 
persons granted practice privileges in the hospital owned and operated by the 
Corporation into a medical-dental staff under medical-staff bylaw upprovved by the 
Board of Directors. 

Hospitd Bylaws, Article XV, (i 15, l (a)(emphasis added). Therefore, the Hospital Bylaws vest 

with the Board the autho~ty to orgaflize physiciian and others under medic'al staff bylaws that 

are approved by the Board. For reasons discussed above, Board cannot permanently divest itself 

of its authority and responsibility to operate the hospital. To do so would not only violate the 

Hospital Bylaws and Mb.Stat.Ch. 3 17A (as discussed in more detail in the preceding sections 

of this Memorandum), but would also prevent Avera from taking necessary and appropriate steps 

to protect itseIf and its member physicians from liability_concems that the Medical Staff may 

or may not share or recognize. 32 

3 2  There are clairns that men~bms o f  the medical staff hwe improperly accessed records and interfered wjth a 
treating physician's relationship with hisher patient, among other thh~gs. The: Cowt makes no comment on the 
validity o f  these claims, but the general concerns expressed as part of the claims are legitimate and Avem carnot be 
precluded from initiating procedures to address these concerns, which could expose it to liability, Furthermore, a 
concern was expressed regarding a treating physician 110 t being available for g ost-opaative consultation or issues. 
Again, leavbg aside the accuracy of the individuzlt report, Avers may have a legitiwla~e business cc>xncem. to initiate a 
policy regarding pose-operative xesponsibiIities. If more than one-thd of &v medical staff are ]lot willing to take an. 
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The Court conclt~des that Avera may mend the medical staff bylaws and the related 

policies, procedures and regulations without the two-thirds approval o f  the Medical Sta f f  

provided that it has substantially complied with the procedures described in the medical staf f  

bylaws in effect at the time the m e n b e n t  is proposed. The Court concludes that Avera 

substantially complied with the procedural requirements when it amended the Original Medical 

Stcnff B y l m .  

M.A.D. 

that. sespossib~ty, under RIaintiffs' theory, Avera would be precluded &om arnendhxg the medical staff bylaws 
(which hinclude the policies and procedures) to address this issue, Allowing this outcome is illogical. 

40 
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