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I. INTRODUCTION

The Cross-Aopsllant/Respondent, James V. Adams, pro
s@, is incarcerated by the Appellant,; Dspartment of
Corrections (DOC). The Suparior Court granted summary
judgment in Mp, Adams' favor in a Public Records Act (PRA
or the Act) sction. The court found that the DOC violatad
the PRA when it intsntionally withhsld from Adams his own
criminal records during his central file revisw, and that
DOC acted in bad faith, for purposss of the nawly-snacted
inmate low-tange penalty statute, RCW 42.56.565(1). The
court then swarded a per-day penalty of $35 for the
vinlation, The DOC appesls the court's bad faith findings.
Mr. Adams responds and cross-appgals on othar grounds.

The DOC counters the lower court's finding of bad
faith based on ths "reasonsblensss" of its intentional
withholding practices snd where the court incorporated the

trial judgments of Chester.v. DOC. DOC claims that tha

judgments of Chester ars not binding bascausz of the

formatting differsnces of the records. App's.Oon!_Br,, at

2L-25, More specifically, the DOC arguss thst the
discrepancies betwssn the fingerprint based records and the
records pulled from ACCESS are so differsnt that the DOC
reasonably belisved that it could withhold thsse records
per its "agreement" with the WSP. Mr. Adams arguss that ths

DOC's position is legelly indefensible.
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IT. ASS5IGNMENTS OF ERROR

The Louwsr Court Erred When It Rulsed Thet The
Burden OFf Preof Is On Mr. Adams Teo Establish Bad
Faith Undesr RCW 42,.56.565,

Thz Leowsr Court Erred When It Did Not Provide Any
Showing On The Record That It Had Considered The
Inadequacy OFf The DOC's Records Denial Shest For
Purpose Of Calculating Penalties Under RCU
L2,56.210(3).

The Lowsr Court Erred When It Did Not Provide Any
Showing On Thea Record That It Had Assessad The
Size Of The DOC For Purposz Of Calculating
Penalties Under Yousgufian (V), 168 Wn.2d 4G4,

The Lowsr Court Erved When It Failed To Provide
Any Tenable Ruling Regerding Adams' Motion For
Reconsideration Whars Such Motion Praesented Newly
Discovered Evidence Showing That The DOC UWss
Acting In Contempt OFf Its Finmal Judgment,

III., ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1.

Whether The Trial Court Erred Uhen It Held That
The Burdsn Of Proof Is On Inmatess To Show That Ths
DOC Acted In Bad Faith Under RCW 42,.56.5657

Whether The Lower Court Errad Whsn It Did Not Rule
On The Record The Inadsguacy Of The DOC's Records
Exsmption Log Sheet For Purposs Of Calculasting
Penalties?

Whether The Lowsr Court Erred When It Did Not Rule
On The Record The Size 0f The DOC For Purpose Of
Calculating Penaltiss? ‘



b,

The Lowsr Court Erred UWhen It Failsd To Provide

Any Tenable Ruling Regarding Adams' Motion For
Reconsideration Where Such Motion Presentsd Newly
Discovered Evidence Showing That Tha DOC Was
Acting In Contempt Of Its Final Judgment.

ITI. ISSUES PERTAINING TO ASSIGNMENTS OF ERROR

1.

2,

b,

A.

Whather The Trisl Court Erred Wham It Held That
The Burdsn Of Proof Is On Inmates To Show That The
DOC Acted In Bad Faith Undsr RCU L2.56.5657

Whethsr The Lowsr Court Erred When It Did Not Rule
On The Record The Inadequacy Of The DOC's Reacords
Exemption Log Sheet For Purpose Of Calculating
Penalties?

Whathsr The Lower Court Errsd UWhen It Did Not Rule
On Th2 Record The Size 0f The DOC For Purpose OF
Calculating Penaltizs?

Whether The Lower Court's Low-Range Penalty
Provided A Sufficisnt Deterrence Effect On The DOC
To Pravent It From Withholding Criminal Records
From Inmates During Central Fils Revisuws?

IV. STATEMENT OF THE CASE

Te start, prison record officisls ars reguired to

kesep, update and maintain central files, which include

state and federal conviction snd nom-conviction records.

See WAC L46-20-070; DOC Policy 300.380 (IV)(B); and (A-1).

Central file reviews are designed to allow incarcerated



individuals & means to review their administrative and
criminal records to address srrors and other relative
concerns, Such reviews are permitted under WAC 137-08-
105(2), which states:

A client may challengs ths accuracy or complstensss

of criminsl history record information, as defined in

10.97 RCW, pertaining to thes clisnt and maintained in

the dspartmsnt's filss,

On July 14, 2011, Mr. Adams reviswsd his DOC cantral
file at the Coyots Ridge Corrections Center, CP at 487.
Before his revisw, howsver, the DOC removed all of Adams!'

criminal conviction and non-conviction Washington Stats

history, which included his Criminal Conviction Records

(CCR packat), CP at 286 & 289, This packet contains a

Defendant Case History Report (DCH file) and National Crime

Information Center (NCIC) Intsrstate Identification Indax
(I11) (rmon-fingesrprint) FBI rapshast.

On Ssptember 12, 2011, Mr. Adams administrativaly
appealed to the DOC its decision withholding his criminal
racords, CP at 404. On October 7, 2011 the DOC Public
Records Officer denisd his appesal and uphsld the
withholdings, citing Codz of Federsl RegulSEigna (CFR) 28
CFR § 513.20(b); 28 CFR Part 20; Unitsd States Code (USC)
28 USC § 534; Revised Code of Washinmgton (RCW) ch.
42,56.070(1); and RCW 10,97.859@kEP at 406-407.

On Octobar 31, 2011, Mr. Adams filed his rscords



complaint against the DOC for withholding his criminsl
recg:ds. CP at 486,

On Septamber &, 2012 ths DOC Filad its motion for
show causa, attaching multiple email correspondence lstters
batwsen it, ths WSP and the FBI. CP at 317-332; CP at 239-
285, DOC refers extensively to these emsils in its opsning
brizf to this court. In reviswing these emails, it is
important to consider that they wsre all gensrated after
Mr. Adams filed his suit; noting this fact is crucisl
because agencies are required to show that their actions
wara in compliance with the Act at the time of the reguest,
and not after a requestor has filed suit sgainst the
agency. ("Govarmment agencies may not resist disclosurs of
public records until a suit is filed and than, by
disclosing them voluntarily, svoild paying fess and

penalties." West.v, Thurston.County.(I), 144 Un.App. 573,

581 (2008)).

Additionally, the DOC conceded that it had unlawfully
withheld the two-page DCH report when it removed sll of Mr.
Adams' criminal records in preparation of Adams' file
review, CP at 319, On the other hand, the DOC stipulated
that the crimingl records it obtained through A Centralized
Computer Enforcement Service Systsm (ACCESS), were exsmpt

from disclosure, CP at 321-331.



To support this argument, the DOC essentiazlly
prasentad two defensss: (1) that its inter-agency sgrssment
precluded it from disclosing criminsl records to subjects
of thosa records, and (2) that it "reasonably balisvad!
that disclosure of criminal records to the subjscts of
those rscords would violate the terms of the "ACCESS
agrsement" and "28 USC § 538." (For this court's reference,
28 USC § 538 discussss the invastigation of aircraft pirscy
by tha FBI. (12/21/2012 VURP at 3); sss App's Op'n Br. at
4,) In sum, ths DOC argusd that its withholding practicss,
baszad an thz above, do not cise to the lsvel of "bad
faith." App's Op'n Br, at 12,

In 2012, the DOC relessszd s report indicating thaet it
conducted 1,606 central fils revisws in 2011, CP at 80,
This report is relevant to this cass bscauss it
demonstrates ths shesr volums of central files revisws ths
DOC conducts annually. DOC has bzen withholding criminal
records during thess reviews, both fingsrprint asnd ACCESS
bassd records. It is resssonable io éay that the DOC has
been removing criminal records from inmate central files
for yars, and not just in 2011, Thus the DOC's criminal
record withholding précticgs ara substantial and extensive;
Mr. Chaster and Mr. Adams cases ars not isplated incidents,

as is the cass in the majority of PRA casss.



In anothsr study releassed in 2012, the DOC reported
that it providad the media with "33,596 pages" comprising
of a complete "list of DOC offendsrs since 1998 and their
conviction information." CP at 82. Considerad in whole with
the underlying facts of this case, thes cause of action in
Chestsr, and the withholdings from countless inmates, this
study shows that ths DOC readily provided @ public media
entity 33,596 pages of criminal records while subjects of
those very records were denied simple inspsction, Tﬁgrﬁ
exists no court r@cmrdé regarding the substential ragusst;
the DOC provided the media criminal records of inmates

without contest or litigstion.

B. Procedural . History

On December 21, 2012, the lower court held a show
causs hearing. CP at 291. At the hearing, the trial court
found that (1) the MS@ acknowladgment (ACCESS policy
manual) did not prohibit further disssmination to subjects
of those racords, and (2) no regulastions of dissemination,
such as an agresment betwesn tha DOC and WSP or the Fadsral
Burgaw of Investigation, prohibits ACCESS record
digsemination, CP at 291,

Based on the above, the trisl court rulsd thst Mr,
Adems is sntitled ¢o revisw ths fedsral portion of his

criminal record pursuant to 28 CFR § 16.30 through § 16.34,



as well as the Washington State portion of his criminal
record pursuant o RCW 10,97.080 and WAC L46-20-090. CP at
292, Accordingly, thas trisl court held that DOC violatad
the Public Rscords Act by rafusing to provids Adams with
thz criminal records ﬁulled from ACCESS. (12/21/2012 VRP at
h).

On Juns 14, 2013 tha lower held the penaliy/bad faith
hearing. CP at 29. At the hsaring, th2 lowsr court first
rulad that ths burden of proof for esitablishing agency bad
faith is on irmate pleintiffs, psr RCW 42,56,565(1). The
trial court then applied the mitigating and aggravating

factors of Yousoufian.v, 0ffice of .Ron.Sims.(V), 168 Wn,2d

L, 467-68 (20M0). Doing so, the court found, intsr alia,
that: |

(1) ths DOC's explanation for noncomplisnce with the
Act was not ressonabls;

(2) the DOC was not completely forthooming in its
imitial explanation as to why it withhsld Adams' criminal
racords, based on the unfounded sgreement it claimad o
Mave with the WUSP and tha FBI;

(3) the DOC's position is legally indasfensible
because no statube exists that prohibits disssminetion of
rap shaaets, either state or federasl, that ths DOC was

undaunted by this fact, and that one goverrment agsncy



cannot rely upon end point to another govermmsnisl agsncy
where that govermmentzal sgency's decision-making process is
claarly in arrﬁé;

(4) the DOC intentionally withhsld Mr. Adams!
criminal rscords in bad faith by not relying on any
statutory examption or basis, bubt simply relying upon the
opinion of somsons in snother agsncy;

(5) a previous couri order of the Supsrior Court in
Chester.v. .DOC, alrsady found thz DOC in violation of the
Act basaed on thess grounds, and that the DOC, & department
within ths executive branch of govermment, choss to ignors
decisions made by the judicial branch regerding rap sheet
disseminetion (twice stating that neither the DOC, the
Washington Stets Patrol nor the FBI ars privilsged to
ignors judicial decisions);

(6) for purposes of detsrrence of future misconduct,
that a substantizl pensaliy is necassary. And under
deterrancs, in respsct to the ssparation of powsrs issus,
the court found that the exscutive branch of government is
requirsd to follow the decisions that are propsrly in ths
authority of the judicisl branch of govermment; and

(7) other legal remediss exist snd wers aveilabls %o
the DOC to properly deny a record without psnalty (such as

injunctive relief under RCW 42.56.565(2)), but that ths DOC

“



did not seek such esguitsble ralief,
CP at 29-33 (parenthesis added).

In summation of the case, the trial court remarked
that the DOC's withholdings were "clearly intentional and
clearly in bad faith," and that the DOC did not rely upon
any statutory exemption or statutory basis to deny
disclosure, "but simply rellisd] upon the opinion of
somegone in snother agencyl[.]" (6/14/2013, VRP 5) (brackets
added) . Accordingly, the court held that the DOC withhsld
the records from Adams in bad faith for purposes of RCOU
L2,56.565, CP at 29-33.

In caloculating its psr-day psnalty judgment, the
court found that multipls categories of documents wers
withheld, but groupsd tham togsther as ons for purposes of
penaltiss. COF at 32-33. The Court then sat a low-rangs pesr-
day psnalty of $35 %o run from the date of the DOC's letter
denying Adams' reguest to revisw his records: July 14,
2011, to Jume 14, 2013--a total of 7071 days-~which emounts
to $2L,535, With ths exception of Adams' actual costs of
litigation ($387.04) and the filing fee ($240), there wers
no other fess or sanctions swarded in this cass, CP at 29-
33,

After the penalty hsaring, on Junz 26, 2013, Mr.

Adamz filed a Meotion for Resconsideration, asking the drisl



court to reconsider its determination that (1) the
plaeintiff bsars thes burden of sstablishing agency bad
faith; (2) in further consideration of the DOC's size,
basad on its operations budgest, that ths penalty was not
substential enough to deter futurs misconduct; and (3) to
consider the DOC's statutorily inadequate exemption log--

as required under Yousoufian.(V)--for purposes of

calculating penaltiss. CP at 538-553, The court d@ni@d
Adams' motion without comment. CP at 4095-406,

Then, just days before ths September 9, 2013 hearing
entering the penalty ordasr, Mr. Adams discoversd nesu
gvidence showing that the DOC was gtill withholding
criminal records from inmates at their csntral fils
ravisws--against the Chester court and the trial court's
mrdsr in this case (making corresct Adams' prediction that
the DOC was not deterrsed by the court's low-range penalty.
CP at 506-532). This court should also note that the DOC
was once befors held in contempt in Chester for its
sustained withholdings of Chestar's criminmal records. CP at
70-72.

To expose the DOC's contempt and sustainsd violetions
against the PRA, Mr. Adams immediastely filed a Motion for
Reconsideration for higher psnaltiss as sanctions. CP at

506-532, Mr. Adams attachad two signed desclarations



from third-party inmates and two stetutorily inadequata DOC
"denied record" log sheets. CP at 524-532, The court denied
his motion, also without comment. CP at 497-498, This

appeal follows.,

V. ARGUMENT

A. Standards.of.Revisw

The DOC doss not challsnge the trial court's gréni of
show cause on tha issus of whethar a PRA violation
occurred. App's. Br., at i-ii. The DOC assigns error only to
the trial court's dstermination that the agency acted in
bad faith, and not to any of the underlying fscts on which
the court based its rulings. Therefors, the scops of revieuw
should bs limited to the trisl court's discretion swarding
a statutory p@naléy based on its finding of bad faith, and
the assignments of error pressnted herein, Ses Erapncis.v.
boc, 313 P.3d 457, 462 (Div. 2, 2013); sse also Yousoufian
), 168 Wn.2d at 450 (holding that when an appellant doss
not asssign srror to & trisl court's factual findings ths
reviswing court should consider the findings verities).

Interpretations of law and grants of show causs

judgment are also reviswsd ds novo. State. v, Kintz, 169

Wn.2d 537, 535 (2010); ses Bsal.v..City.of.Seattle, 150

n.App. 865, 872 (2009) (holding that when record consists

only of affidavits, memoranda of lsw, and other documentary



gvidence, the appsllate court stands in the same position
as the lowsr court).

Additionally, a trisl court's determination of
appropriate per day penalties under the PRA is ravisued

under the sbuse of discrastion doctrins, Yousoufism.(V), 168

Wn.2d at 469,

B. The.Public.Records.Act

The Public Records Act is 3 strongly-wordsd mendats
requiring broed disclosure of records. RCOW 42.56,030; Burt
v, DOC, 168 Wn.2d 828, 832 (2010). "The purpose of the

[PRA] is to kesp public officisls and imstitutions

accountable to the psople." Dainss v, Spokane Counmty, 111

Wr.App. 342, 347 (2002)(bracksts added). The PRA

raguirement of disclosurz is brosdly construsd and its

ek

exemptione ares narrowly construsd to implemenit this

purpossz,. RCOW 42.56,030; Sargent.v. .Ssatile Polics Daplt,

34 P.3d 1093, 1098 (2013). "Agenciss ars required to

disclose any public rscord upon request unleses it falls

within a spacific, enumsrated exception." Nsighborhood

Allisnmce . v, .Spokans.County, 172 Wn.2d 702, 714 (2011); RCW

£2.56,070(1). Wnether an agency acted in bad faith under
the PRA is a mixed guestion of law and fect., Francis, 313
P.3d at 462,

The newly snacted statute RCOUW 42.56.565(1) states:

13



A court shall not asward penalties under RCUW
42.56.550(4),.. unless the court finds that the
agency acted in bad faith in denying the pesrson ths
opportunity to inspect or copy a public rscord. Id.;
Senate Bill 5025, Laws of 2011, Ch. 300, §§ 1, 2
(omissions mine).
"The burden is on the agency to demonstrate that it
complied with the Act. RCW 42,56.550(1) & (2)." WAC 44-14-
08004(4); see Sargent, at 1097 (holding that ‘'the agsncy
claiming the exemption bsars the burden of proving that the
documents requested arsg within the scope of the claimed
examption™). Moreover, ths Suprems Court held, "the burdsn
rests with the agency claiming exemption to prove the
propristy of nondisclosure to the trisl court on a
document-by-document basis." Sargent, at 1098, Thus, the
burden of proof for sstablishing that an agsncy did not act
in bad faith is on ths agency. Therefors, ths trial court's
ruling that Mr. Adams bsars the burden of proof
establishing bad faith under RCU 42.56.565(1) is untenable
and in error. This Court should hold the sama,
C. The Trial Court Properly Exercised Its Discretion
By Analyzing The Yousoufian Factors And The
Superior Court's Decision 1n Chester To Find That
The DOC Acted In Bad Faith
A trisal court sbuses its discretion only if its

decision is manifestly unreasonable or based on untenable

grounds, Yousgufian, 168 Wn.2d at 469. A trisl court's



decision is "manifestly unreasonable if the court, despite
applying the correct lggal standard to the supported facts,
adopts a view that no reasonable psrson would take." Id.
(intarnal quotes and citations omitted). Therefore, this
court should not disturb the trial court's determination of
bad faith unless it finds that such determination is
manifestly unrsasonable or is not supportad by the record,
The DOC srguas that the court should defer to its
interpretation of reasonableness and that the trial court
erred by not doing so. App's Op'n Br. at 12, Houwever,
Division One hasld that a "court [does] not abuse its

discretion by deciding the issuss presentsd to it rather

Access. Projsct.v. .Regal .Linemas.Inc., 173 Wn.App. 174, 201

(2013) (brackets addsd). Becauss "leaving intarpretation of
the PRA to thoss at whom it was aimed would be the most

direct cause to its devitalization." Hearst.Corp..v. Hopps,

90 Wn.2d 123, 131 (1978).

Statutory interpretation of the PRA's bad faith
requirsment shows that reviswing courts are required to
"look at the Act in its entirety in order to enforce tha
law's overall purpose." Framcis, 313 P.3d at 467. In
comparing the various facets of agency bad faith in casas

with facts similar %o those before it in Francis, the
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appellate court concluded that "Washington precedsnt allows
a broader conception of bad faith [than] in other contaxts,
recognizing s distinction betwsen 'intentional misconduct!
and 'bad faith[,]'" and that "gross negligence could riss
to ths level of bad faith." Id. at 464 (brackets and
omissions mine).

In considsration of pro se prisoner litigated civil
actions, the Francis court stated:

As many scholars and jurists have observed, it is

notoriously difficult to prove asgsncy intent,

particularly from inside a prison cell.... [and]

considerable conceptusl difficulty would attand any

saarch for the subjsctive stats of mind of a

governmantal entity.
Id., at 467 (bracksts added). Thus, the court recognizsd
that for a prisoner to provs subjective bad faith that
prisoner must prove intent, a subjsctive stats of mind.
Agznciss do not possass a subjsctive state of mind. Awars
of this, ths Erancis court emphasized that intent nesd not
be established to support a finding of bad faith, but that
bad faith could be proven by using the objective standard,
through demonstration of an agency's "willful randering of
impsrfact performance." Id. at 465.

The DOC's sbandonment of tha PRA in favor of an

unfoundad sgresment to withhold disclosabls records is a2

manifest of willful rendsring of impsrfect parformance.



Even in consideration of the DOC's alternative argument,
that it was relying on the instruction of an official at
the WSP, no documents antecadent of Mr. Adams' suit were
producsd, nor was any namg of the instructing official
provided. By not providing this necessary pisce of avidence
the.DOC effectively failed to support iis awnypesitian,
Tharefors ths trisl court's finding that ths DOC was
"simply ralying upon the opinion of someons in another
agency, " is clearly tenable in light of thsre baing no
tangible conmtract or record showing that the DOC was
prohibited from disclosing ACCESS records to subjscts.
(6/14/2013, URP 5). Accmrdingly, this court may "affirm the
trial court on any grounds supported by the record.”
Francis, 313 P.3d at 467 (emphasis added),

To ensure trial courts apply the proper standard of
raview in PRA casss, for purposss of determining an
agency's culpability and calculating penaltiszs, our Suprems
Court outlined both mitigating and sggravating factors the

courts must consider. Id., 168 WUn.2d at 467-68; CP at 35 &

42-52, Tha Yousoufian.(V) Court further disclaimad that
"thass factors may avgriags arz offerad only as guidance,
may not apply equally or at all in every case, and are not
an exclusive list of appropriste considerations,! while

cautioning that "no one factor should control." Id., at



In epplying the Yousoufian analysis the trial court

used tha correct standard of revisw for detsrmining bed
faith. See Sarogent, at 1102; Erancis, at 467-68. The
svidence on record supports the trial court's detasrmination
of bad faith. CP at 289-33; CP at 91-110, All of the court's
findings are logically relsvant to the unressonablensss of
the DOC's withholding practices. Abandomment of the PRA and
claiming duty not io disclose by wey of intec-agency
agresment is not a demonstration of good faith to the Act.

Cf. Tyler.v, Gremge.Insur, fAssoc,, 3 Wn. App. 167, 173

(1970) (holding that sgency failure to act in good faith is

desmed bad faith; sss also Facmers. Insur, v, . Romas, 88 UWn.

App, 801, 810 (1997)(szme), The court's findings of bad
faith raflsct the PRA's pervading mandate that ftrisl courts
administer strict enforcement of the Act. Hgarst, 90 Wn.2d
gt 140,

Beyond the scope of the Yousoufain factors, the trial
court found that the DOC was acting in contempt of the
Chaster court's ruling requiring the DOC to disclose the
WSP and FBI criminal racords it maintains in the inmats's
contral files, CP at 31-32, Ths DOC argues that it was
corvect to disregard the Chaestsr court's ruling, housver it

feiled to cite any suthority supporting this position.
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App's Op'n Br. at B-11. Having failsd to do so, the DOC did
not demonstrate that the trisl court sbused its discretion
or that it applied ths incorrect standard of revisw when it
considerad the Chester court's final judgmant. To the
contrary, the trisl court's application of the Chester
court's rulings impliss its cognizance of the DOC's
sustainaed contempt of both the court orders requiring DOC
to discless criminal records to subjects as well as its
incessant violations against the PRA. The louwsr cau;t‘a
implicit contempt finding is reviswed for asbuse of
discretion,

Trial courts have discretion to consider other trisl
court decisions for purposes of determining an element of a
cess. "An appellate court will uphold a trial court's
contempt finding as long as s proper basis can b found,”

Stellas.Sales, .Inc,..v, Johnson, 97 Wn. App. 11, 20 (Div. 2,

1999). "Disobedisnce of a lawful order and unlawful refusal
to produce a document or record constitutss contempt." Zink

v, .City.of Mesa, 162 Wn. App. 688, 707-08 (2011); sss also

RCW 7.21.010(1)(b). Even a "viplation of an oral crder may
serve as a proper basis for a céntsmpt finding." Stslla, at
20, Our Supreme Court held that the DOC is reqguired to chay
orders of the supsrior court for individuals similarly

situasted in absence of any publishad ruling. In.re.the.PRP
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af.Smith, 139 Wn.2d 199, 210 fn. 3 (1999),. The DOC is bound
by the Chester court's unpublished ruling; its refusal to
produce the criminal records Adams regussted is in contempt
of that ruling. In facﬁ,ynut of nscessity from the DOC's
contemptucus withholding of criminal records, the Chester
court found that "thers is nothing in the statute
prohibiting a court from making a finding of contempt in an
RCOW 42,56 procseding, and ordering sanctions.” CP at 72
(emphasis original).

Further, the Supreme Court denounced "we have
repeatedly stated it offends the rule of law when agenciss
of the state willfuly ignore the decisions of our courts."
Smith, 139 Wn.2d at 210 fn. 3. Such action is a contempt of
court. Id. Thess rulings echo the Suprems Court's long-
held positien that a2 court's order "is binding from the

time the party is informed thersof." State.v, .Erickson, 66

Wash., 639, 641, 120 Pac. 104 (1912).

Hersz, the DOC was informed by ths Chesster court that
its criminal record withholding practices were unlawful on
Doctober 28, 2011, CP at 57-60. The DOC did not attempt to
discloss to Adems his records until August 23, 2012--
nearly ten months after he filed suit, CP at 345.
Considering the record and precsdent suthority, and in the

absence of any countervailing svidence or asutharity showing



that the court abused its discretion, this court should
find that trial court's bad faith dat@rminatigna aﬁg
logical, r&asgnabla; and tenabls,

To ba perfectly clear, this court should note that
tha decision in Chester did not differsntiste bstuwesn
"fingerprint bassd’ or "mon-fingerprint' criminal records
when it issusd its final ordsr; tha court stated only thet
the "Defandent [DOC] is ordersd to discloss Plaintiff's

raquasted WSP and FBI rap shests to him." CP at 59,

(brackats & emphasis added). The lower court relied on the
plain languags of Chestsr., In doing so the lowst court did
not sbuss its discretion by epplying Chaster in this case
for its extendsd finding of bad faith. The trial court's
decision to massntizlly equate the DOC's contzmpt against
tha Chestsr court as an zct of béd faith under ths PRA is
thereforg propsr,

The DOC also argues that its intentional withholdings
wers reascnable based on its raliance on ths PRA, howsver a
"good faith relisnce on an {gggj exemption will not
exonerats an sgency from the imposition of a penalty whsre

the agency hss srronepusly withheld a public record." Amren

v, .City.of Kalama, 131 Wn.2d 25, 36 (1997)(breckets added).

The DOC's "good faith" or "reasonsblsness" defenss argumsnt

has already bsen expressly rejected with respsct to whather



a penalty should be impesed, 1d., at 25; and Yousgufiesn
LV), 168 Wn.2d at 460. Thersfore, this court should reject
the DIC's "rgasonsblenzss’ argument as to whsther a panalty
should have bsen imposad in this cass,

Of course, the DOC's limited, narrow and incorrect
relience on the Act does not exonarate it from paying
penaliiss for vislating it eithsr. "[Tlhere is no
requirement that the agency act unrsasonably for an awsrd
to bz imposed." Amren, at 37. Thus, the trial court's
discration to award penaliiss is not contingsnt on whether
the offending agency provided an argument that was not "far
fetchad,” fpp's Op'n Br. at 13,

In casss whers an agancy doss not ect in good Taith,
a3 in ths instant cass, a trial court sbuses its discretion

in denving an award of penaltiss. Sotsr.v. Cowlss Publlg

Lo., 162 WUn.2d 716, 751 (2007). The trial court was correct
in sssesaing penelties in this case since the DOC has
failed to provide any legslly defensive ground for its
withholding prectices and contempt of ths Chestsr court
rulings. And given the plain language of RCW 10.57.050; RCW
10.97.080; RCY 42,56.070(1); WAC L4-14-06002(1); WAC 446-
20-070; WAC 446-20-030(1); WAC 44~-20-270; 28 CFR §' 16,30 -
16.34; 28 CFR § 513.11(a)(2) sub, szc, (i); and 28 CFR §

20,34 (Appendix to Part 20), it is clzar that once the



criminal records Q&r@ transferraed to Adams' central fils,
the abovs statutss all baceme the predominant and
controlling suthority for subssgusnt dissemination.

The DOC's szlf-created ad hoc circumvention to the
PRA is not & tenabls ground on which to deny disclosable
criminal rscords, nor is such ground good causs Tor
appgaling & supsrior court's fuling finding bad faith.
Indsed, "[plromisas cennot override the requiremsnts of the
disclosure law." Hesrst, 90 Wn.2d at 137; imfra, at 23 (WAC
L4-14-06002(1)). Thus, the DOC's narrow construing that the
WSP agresment "limiisd" ils ability to dissaminzis criminal
records is legally indefensible. Sse WAC 44-14-06002(1);
RCW 10.97.050; and RCW 10.97.080.

Thz DOC altsrmativsly arguss that it was
intentionally withholding criminal records under the
language of the ACCESS Ussr Acknowledgment (App's On'n Br,
at 2-6), as oppossd o "simply relying upon the opinion of
someons in ans%hat‘aggncy,“ as foundsd by the lowsr court
(6/14/2013 URP 5); however no such technical clsuss appsars
in the Ussr Acknowlzdgmernt, CP 251-292. And six wesks after
Adams filsd sult, it appszars Dibble had discoversd this
fact as wsll, To address this missing clasuss issue, Dibble
nesded to provide another explanation for DOC's
withholding. So, counsel sent an smail to the WSP, asking:

Can I gat some guidance from sither of you regarding

2%



the position of WSP and the FBI should DOC rezlesass
copizs of the rap shsets in this case and also what
- their position is if DOC relesases them in the future

in response to public rscords requests? CP at 246,

It is quite peculiasr that Dibble raises the User
Agresment argumsnt before this court becauss in an email
ingquiry deted August 9, 2012, to Heather Anderson of the
W5P, Dibble disclosed that "RCY 42.56 doss not have an
sxemption for contractusl cobligations such as what we have
herae," CP at 279. The responsss Dibble desired wers those
that would svidence a specific imstruction outsids ths
scops of the ACCESS User manual. Regerdless, sny sgraement
betwsen the WSP and the DOC--oral or contractual--cannot be
a lawful or rezasonabls limiting factor for denving a
subject disclosure of their criminal records. Hearst, 90
Wn.2d at 137,

Assuming, argusndo, that there did exist a formal
agreemsnt bstwsen the agenciss, the UAC rules expliciily
mandate that an agency can not raly on, crests, or adhsrs
to another agency's interpretation of an administrative
policy or inter-agency agreement that would circumvent any
statutory reguirement under the PRA. WAC 44-14-06002(1)
states:

An agency cannot define the scops of a statutory

exemption through rule making or policy. An agency

agreement or promise not to discloss e record cannot

make a disclosable record sxempt from disclosurs., RCOW
42,56,070(1). An sgency contract regarding disclosure



of records should recite that the act controls,

No%t only did ths WAC rulss explicitly prehibit the very
defense the DOC raises, the lowsr court was well within its
discretion finding bad faith whare the DOC clearly vinlated
WAG L4-14-06002(1). Finding that DOC violated a clearly
articulated WAC regulation is a tensble ground to find bad
faith. And since the DOC failed to provide asny suthority
showing thet it wes some how exempt from WAC 4b4-1L-
06002(1), tha trisl court's bad faith finding should not be
disturbed in this appeal.

Tha DOC next providss a very consiricted and
hypertechnical legsl interpretation of 28 CFR § 16.31 as a
reason explaining why DOC withheld Adams' FBI rap sheets,
App's Br. at 25—26.’First, the record doss not indicate
that the DOC actually relisd on 28 COFR § 16.31 st the time
of Adams' administrative appeal to the DOC. The Department
originally srticulated 28 CFR § 16.31 in its Motion for
Show Cause, CP at 404, Regardless, the State Suprems Court
hsld'that "[rlelevant federal regulations do nat prohibit
production of [] documents or presmpt the PRA." Rasident

Action.Council.v, Seattle Housing.Authority, 117 WUn.2d 417,

Lu0 (2013) (brackets added).
Second, when interpreting the PRA courts must refusse

to entesr into hypertechnicel interpretstions of provisions
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to withhold records. See Spokane Ressarch & Defense Fund.v.

IV), 152 Wn.2d 89, 105 (2005). The lower

court was therefore corrsct when it refused to give defersnce
to the DOC's hypertschnical interpretstion of 28 CFR § 16.31.
In the instance that 28 CFR § 16.31 wass s determentive factor
in this case, the DOC would then need to overcoms the
authority of 28 CFR § 513.11(2) which states, "[aln inmate
may requsst a copy of his or her FBI identificetion record
from institution staff." Additionally, subsection (i) of 28
CFR § 513.11 (2) states "[i]f the recussted FBI |
identification record is in ths inmste's institution filse,
staff shall provide the immate with a copy."

Similarly, US.Dep't, .of .Justice.v,.Reporters. Committes

For.Freedom.of Press, 489 US 749, (1988) held that:

[als & matter of Dspartmsnt policy, the FBI has mads
two exceptions to ite generasl practice of prohibiting
unafficial access to rap sheests. First, it allows the
subject of & rap shest to ohtain a copy, ses 28 CFR §
16.30-16.34, (internal citation omitted).

Id., at 752, Based on the US Supreme Court's decision in
Eraedom.Prass, our Supreme Court's decision in Resident

Action.Council, and the plan language of 28 CFR § 513.11(2)

and 28 CFR § 513.11(2)(1), it is clsar that the DOC's
relience on 28 CFR § 16.31 is legaelly indefensibls, 28 CFR §
16.31 is contingent on 28 CFR § 513.11(2), which means that

it does not limit the DOC's sbility to sllow inspection of
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the FBI rep sheets to the subjscis of those records. Further,
28 CFR § 16.31 does not overcome the PRA's provisions
mandating disclosure of federal criminal history record
information, See RCW 10.97.080 and RCW 10,97.050(1) and
(2)("eriminal records may bs disseminatad without
restriction.").

In sum, the issus hers is not how tha DOC cbtains
criminal records, their disclosability based on where they
were nbtained, or even the hyperischnical and nmarrouw
interpretation of 28 CFR § 16.31. The issug here is uhether
the DOC acted in bad faith zgainst ths Act when it refused to
disclose Adams' criminal records onces it placed them into his
central file, Given the exitsnsive statutory and casslsu
authority on the 5ubj@c%,‘and the DOC's untenable reasoning
(the format of the criminal records, source of retrisval, and
the interpretstion of 28 CFR § 16.31 in & vacuum), it is
clear that the DOC did not act in good faith whsn it withheld
~ Adems' FBI rap sheets. This cass is not one of first
impression. And since the DOC provides no authority to
ovarcome or legally debate the precedent on this mattsr, the
court need not consider DOC's unsupported arguments. See lest

v, Thurston.County. (I1), 168 Wn. App. 162, 187 (Div. 2,

2012).

In enother argument, ths DOC asserts that, based on the

21



recent Supreme Court's ruling in Sargsnt--regarding the
former RCW 10.97.080--that it scted resssnably when it
completely withheld Adams' non-conviction rscords. This is
argument Tails for ssversl raasmns. First, formar RCW
10.97,080 (2010) states that:
[n]o person shall ba allowed to retain or mechanically
reproduce any nonconviction dats except for the purposs
of challenge or corrsction when ths person who is the
subjsct of tha record assarts the bslief in writing
that the information regarding such psrson is
inaccurate or incomplete. Id.
Applying RCW 10.97.080 to this case, Adams could not
parsonally retain a physical copy of the federal index rap
sheet records, sure, but Mr, Adsms did not ssek to retain s
copy of his non-conviction records, he simply wantsed to visw
them at his central file. Former RCW 10.97.080 did not
prohibit Adams from viewing or tha DOC from showing tha-ngna
conviction records at his centrzl fils revisw. The DOC's
argumgnt construss former RCW 10.97.080 o ths point that é
simple inspection of ths rscord would smount to a substantial
violation of the PRA. This is a misinterpretation of the
statute ??d such interpretation produces sbsurd resulits. This
argum&nt?;;as against the very pillars of the PRA: "[t]hs
pzople, in delsgating authority, do not give their public
servants the right o decide what is good for thz psapls to

know and what is not good to know." RCW 42,56.030; Sargent,

3L P.3d st 1097. Tharefore, th@'DUE’s reliance on former RCY



10.97.080 fails; Mr. Adems is entitled to review his non-
conviction data without restriction.

In its final argument, the DOC asssrts the holding in
Chaster should not be usaed as a basis to support a bad faith
‘ finding in this case for the full amount of time of the
withholding, as thes Chester decision was not rendered until
approximately four months after Adams reviewsd his central
file. This argument fails for ssveral reasons.,

First, the lowsr court found the DOC's withholdings
were intentional and unlawful, Such finding is sufficient to
support a finding of bad faith absent considsration of
Chaster, Second, the DOC's argument irharently asks this
court to hold that for those 127 days it was acting in good
faith bacause the Chester court had not made its bad faith
ruling. Howsver, the Chestsr court ruled that tha DOC was
acting in bad faith at ths time Chaster mads his request to
vigw his criminal records, which occurred well before Adams
was denied viewing his records (July 14,‘2511). CP at 4B6-
490,

Third, esguitable sxceptions cannot bz mads in PRA casss
whan determining the actual amount of days the records were
withheld from a reguestor. See RCW 42.56.550(4) and Spokana

Research.& Defemss Fund, 155 Wn.2d st 102; Yousoufian, 168

Wn.2d st 437-38, Thus the lowsr could not have reduced the

number of days the records were withheld. The actusl amount
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of days a record is withheld is a question of fact. Id. The
DOC doss not dispute that actusl amount of days set for
penalties. Thus, such calculation of days is verity. Id., at
450, And becauss a bad falth finding is not the contingent
factor in assessing the actusl amount of days the court may
consider for its penalty determination, the court did not
abuse its discretion in its sward o Mr. Adams.

D. The Burden of Proof For Purposes Of Determining Bad

Faith Is On The Agency Withholding The Records

The burden of proof in all instances under the PRA is
on the offending egency. RCW 42.56,.550(1). This statute
states:

The burden of proof shall be Qﬁ the agency to establish

that refusal to permit public inmspection any copying is

in accordance with a statute that sxempts or prohibits

disclosure in whole or in part of specific information

or records. Id.
Our Suprems Court likewiss held: "[d]isclosura is thsrefors
mandated unless the agency can demonstrats proper application
of a statutory exemption €0 the spscific requested
infnrmatimn; the agency bears thes burden of proof." Sargent,
314 P.3d at 1097, Likewise, WAC 44-14-08004(4) states that
"[tlhe burden is on ths agency to demonstrate that it
complied with the act. ROW 42.56.550(1) & (2)."

Interpreting harmoniously the plain language of RCUW

4L2,56,550, et s2q., and the newly enacted RCW 42.56.565(1),
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it is clesr that ths burden of proof in establishing that an
agency did not act in bad faith remsins on the agency. Review
of the lesgislstivs ssssion minutes for ROW 42.56,565 shows
that the lsgislaturse did not intend for courts to shift ths
burden of psrsuasion for showing bad faith onto prison
litigators. At most, priscn PRA litigators should gbt@in
discovery and prepare arguments countering an agency's
assertion that its sctions sre sbsent bad faith. Such
reasoning fits wall within thes four cornsrs of ROW 42.56.565
and ROW 42.56.550, whereas the trisl court's ruling to the
contrary doas not,

In the instancs this court finds that the plain
languags of RCOYW 42,56,565 doss not requirs an agency to
damonstrate it acted without bad faith, this court should
find that the bad faith reguirement is an obligstion of the
trisl courts. Again, RCW 42.56.565(1) stetes that "[a] court
shall not award penaltiss under RCW 42.56.550(4)... unless

the court finds that ths agency acted in bad faith..."

(omissions mine; for full text see supra at 14). Had the
legislaturs expraessly intended to make this radical shift of
burden onto prisoners, it is likely that it would have worded
ROW 42,56.565(1) %0 read "s court shall not award psnalties

under RCW 42.56,550(4) unlsss the prisoner can demonstrste

that the agency acted in bad faith..." Such language would

support the trial court's ruling.
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In Erancis, the court pointed out that the "PRA doss
not include a definition of 'bad faith' and we know of no
court that has yat interpratsd ths meaning of the bad faith
raquirsment in context of penalty swards based on PRA
requests by incarcerated persons." Id., at 463. Requiring
prisonsr litigators o prove a not yet fully defined or
explicitly mandated statutory slsmsnt for a PRA action not
only detracts from the Act, it is likely to produce absurd
consequences, Bad faith findings are pradominantly determined
on a caéamby—casa basis, wherain ths dscision is bassd on the
case's record as a whole and, in PRA cases, by using the

applicable Yousgufian (V) factors. Id., at 464, Thus, there

ie no actual threshold requirsment or bright line for
gstablishing bad faith, it must be extracted from ths record
as a whols using tha predicates of Yousoufian. This
nacassarily includzs whasther the agaency kngm it had ths
records and its ressaons for non-disclosure, Id., at L64-L465,

In addition, ROW 42.56.565 did not wipg'claan the slats
of casslaw dicta that has coms o define ths various types of
burdens placed on agenciss, RCM‘42.55.565 affectuates a8 minor
change to the Act that necessarily affords agenciss being
susd by prisoners en opportunity to svoid psnalties in the
instance where & violation is present dus to an

unpredictable, extrinsic circumstence (such as a natural
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disastsr or corrupted computsr Tile), an inadvarient
withholding that was immadiately disclossd bafors suit was
filed or monsy damages ware incurred, or in an instancs where
the rscord was somshow misplacsd, desiroyed, or lost--but not
as 2 result of improper training, negligent handling, or
intentionsl destruction. Thass intsrpretations coincids with
all the apﬁlicablé provisions and intentions of the PRA, as
well as PRA caselaw precadent. See Yousoufisn, at4@64.

The trial court's ruling on tha bad faith burdsn
directly contradicts RCW 42.56.550, misconstruss RCU
42.,56.565, and is in complete disrmgard to the long-time,
consistently-hald, and wall-defined dicta holding that
agenciss are required to prove thesy are acting in strict
compliznce to tha Act. See Amren, 131 Un.2d at 33; Hsarst, SO
Wn.2d at 130. The trial court has thersfore sbused its
discretion in redefining RCW 42.56.565 and thershy shifting
tha burden of proof for sstablishing agency bad faith onto
Mr. Adams.

When interpreting the fundemsntal slements of 2
statuts, "ths court may not add langusge 4o 2 cl statute,
aven if it belisves the legislaturs intsndsd something elss

but failed to sxprass it adequately." Stats.v..Lhestser, 133

Wn.2d 15, 21 (1897). Appellets courts are required %o
consider the statute's plein meaning by looking at the

text of the provision et issus, as well as ths context
of the statute in which the provision is found, related
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provisions, and the statutory schems as a whols.
Frencis, at 467 (internal citstions omitisd). Uhilz Fraocis
was analyzing thes ilssus of whether a court must find
"imtentional bad faith," undsr ROW 42.56.565, it found ths

plein language of the statute io be an inadequate sxplenation

]

duty, the latter being the case hsrein. To addrsss the

o

s &

asu@, the Francis court wes forced to look elssuhers o

scertain the legislative intent. Id. Here, the plethora of
basglaw and relatzd statutss under the PRA fumsl s11
substantial burdens of proof on thz agency. And since agancy
accountability and culpability are at the forsfront of every
PRA case, the very naturs of filing s PRA suit suggests that
the agency acted in bad fatth by denying disclosurs. The
agency therefors must show that their withholdings are lawful
in every instancs,

For purposes of interpreting snd applying RCU
42,56.565(1) in prisonsr PRA cases, this court should hold
that (1) the lowsr court's interpretation of RO 42.56.565 is
untenable; (2) the bad faith raquirsment is an obligation of
the courts; (3) the allsged offending sgency is =still

required to show that it scted in sitrict complisnce with the

Act; and (&) thet incaercerated plaintiffe are not statutorily
required o sstablish agency bad faith,
E. Trisl Courts Are Required To Consider On The Record

The Size Of The Agency For Purposes Of Calculating
Par Diem Penalties Under The PRA

24



The State Supreme Court ruled that "[t]he trial court
abusg[s] its discretion by failing to consider all of the
Yousogufian 2010 factors in its assignment of a penalty.”
Sargsnt, 314 P.3d at 1102. (emphasis and brackets added). In
this case, the trial court sbused its discretion when it
failed to consider the size of the DOC while it was

articulating psnaltiess under its Yousoufian. (V) analysis,

Id.; CP at 29-33. Abuse of discretion is the standard of
raview for this claim. Sargent, at 1103.

The ninth aggravating factor in Yousoufian.V requires
trisl courts to considsr a "penslty amount nacessary to deter

future misconduct by the agency considering the size of the

h CESE;“ a; 168 iUlf_'i.Zd Ei 467-685

2 Tects of th

&

Considering the ebove, the most appropriste manner in which
to determine an agency's size, for purposss of imposing
penalties, is by considering ths agancyts opzrational budget.
Yousgufian, 168 WUn.2d at 467. This lggicfeauné when applisd
to the DOC in the instant case. According to the 2013

Washington State Yearbook, ths DOC's 2011-2013 bisnnial

operations budget is $1,623,445,082.00. Id. at 132. This
budgst is so substantial that it requirss a more
comprehensible, reduced fiscal figurs in order to ascertain
the prcbablg effsct of the lowsr court's penalty. To find

such figure, a simple model of mathematicel sxpression may bes
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used,

To begin this expressicn, ong must take the
coefficisnt--the original award amount ($24,535) and divide
it by tha principle--DOC's oparations budget
($1,623,445,082)-~tg derive the functional equivalent
percentage betwean the two figures: 24,535 % 1,623 billion =
0.00001 percent. To down scale, ong would then uss the
quotisnt (0.00001 percant) and multiply it to a lessar
principle to cbtain the new d@rivativé or praduct.

For sxampls, if DOC's opsrations' budget was reduced to
$50,000 a year, to find the functional sguivalsnt of award
one would simply multiply the guotient (0.00001 parcent) by
the new principle ($50,000) 4o cbtain ths product smount:
0.00001 (percent) x $50,000 = $0.05. Therefore, if DOC's
budget was only $50,000 in this case, ths functionsl
gruivalent penalty award would amount to only
$0.05. A resscnable person would say that a $0.05 penalty
against sven the most poverty-stricken individusl would not
deter him or her from scting one way or another,

To snsure the necessary strict, futurs complisnce of
the Act, Mr. Adams proposes s one-for-sll penalty of
$210,300, This figure is derived by teking the thras
categoriss of records withheld (3),’at a rate of $100 psr day
(per categeory of record), for 701 days (time period records

were withheld). Thus: 3 record sets x $100 x 701 days =
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$210,300, Even at this rate, the penalty is only 0.0004
parcent of DOC's biemnial operations budget. Though small,
this penaliy should once and for =211 deter the DOC from
violating the Act in the futurs while also preventing
countless more PRA suits, prevent future contempt of court
proceedings--all without detrimentally effecting any prison
operation. Considering its billion dollar-plus budgst, that
thers was no attorney fess, rsasonable or statutory, hafty
discovary costs, nor sanctions in this caese, the countlsss
violations o thes PRA, and ths DOC's ceontempt of court
rulings ordering disclosure, ths propossd figure is an

eguitable sstoff to a cass litigsted by coumssl, Such award

iz permitied under both ths PRA and 4risl court's discretion.
The *rizl court's psnality does not account for the size

of DOC in =ny way. As & consaquence, iis Tinel judgment is
shzent a necessary tenzble ground for ssiablishing propsr
penalty assessment, from which this court can propsrly

revizuw, Sargent, at 1102; sse State.v. Hampten, 107 Wn.2d

403, 728 P.2d 10439 (1986) (stating that "becauss ths trial
court did not provids any reasons for its dacision, wes cannot
say it based its decision on tensbls grounds.,").

The appropriste remedy for scquiring this missing
mandatory ruling is remand to the trisl court for

determination of thes agency's size for higher penaltiss,
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Sergant, 313 P.3d at 1103; ses also Zink, 162 Wn. App. at
705~06; Yousoufian, 168 Wn.2d at L7,

F. Trial Courts Are Required To Consider On The Record

Any Claim Of An Inadequats Exemption Log For
Purposas Of Calculating Per Diem Penalties

The trial court sbused its discretion by failing to
address the DOC's inadequate sxemption log for purposses of
calculating penalties. "[Clourts abuse their discretion if
thay fail to consider all of the Yousoufisn factors in
assigning penalties." Sargent, 314 P.3d at 1102-03; see
Hampton, 107 Wn.2d at 409,

RCW 42.56.210(3) states:

Agency responsss refusing, in whole or in part,

inspection of any public racord shall include a

statement of the spscific exsmption authorizing the

withhalding of the rscord (or part) snd a brief

explanation of how the exemption sppliss to the

racord withheld, Id.
Additionally, RCY 42.56.210(4) states that "[aln agsncy must
dascribs why each withheld record or redacted portion of a
record is exempt from disclosurs." Ses also WAC L4-1L4-
06002(1) (same); and WAC 44=-14-08004 (&4)(b)(ii) (describing

methods of providing "brief explanation" of withholdings). In

summation of its decision in Rental Housing.Ass'n.v, City.of

Des . Moines, the State Suprems Court rulsd:

Tha plain terms of the Public Records Act, =s well as
proper review and enforcement of the statuts, maks it
imparative that all relevant records or portions bs
identified with particularity. Thersfore, in order to
ansure complisnce with the statuts and to creste an
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adaquate record for a reviewing court, an agency's
rasponse to a requsstor must include specific means of
identifying any individusl records which are being
withheld in their entirsty. Not only doss this
requirement snsure compliznce with the statute and
provide record on review, it alsoc dovetails with the
racently enascted ethics act.
Id., 165 Wn.2d at 538. Thus, trial courts should conduct
straight-foruard analysis in ascerisining whather an agsnoy
lawfully withheld 2 razcord bassd on the sgency's sxempiion
leg. Hera, ths DOC was not clasr in its exsmpiion--a
viclation in 2nd of its=1f, And y2t this violation
gffectively provided the DOC copinus latituds to argus
multiple theoriss of its cass on show cause, st the penalty
phaas, and in this =ppasl. Agancies in PRA casss should not

be psrmitted o changz their thaory of withholding undsr

single causs, 28 is ths case hara,

exceptions" may justify a decresse in thz penaliy. Id. 168
Wn.2d at 467, Convarssly, an sgency's failure o sxplain its
claimed exemption is relsvant to ths sgency's "lazk of strict
compliance.,. with gll the PRA procsdursl requirsments," and
may aggravate ths psnalty for wrongfully withholding of
public records, Id. (emphasis sdded, omissions minz).

At thz psnaliy hesring, the frisl court ruled that

mitigating factor thres undsr Yousoufian is:
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somgthing separate and spart from [DOC's] substantive
decision. Mr, Adams srgusd that this factor went toward
the substantive dscision, and he is incorrect. Again, I
don't ses anything in this record that suggests
aﬁything but a complisnce with the procadural
requivements. (6/13/2014, URP at 3)(brackets added),

Thz court's ruling that the DOC actad in compliance
with 21] orocedural requirvements is untznable. In Citizens

fer Feir Shere v, . DOC, the = a&llat@ court concluded that ths

DOC viclatad the Act when it did not propsrly cite its
gxzmptions or explain how the sxemption soplied to the
racords withhald, Id., 117 Wn, App. 411, 431, (2003); s=e
Zink, 162 Wn. App, 2t 337-44 (holding that trial court failed
to enter findings of fact '"as to whather the city fulfilled
the mandatas of ths [PRA] with respect 4o tha specific
vinlations [plaintiff] allsged," inmcluding wrongful revisuw
limitetions, and wrongful exsmpiion claims, Id. (brackats
addad), Likswis=z, in Heasrst, thz Suprams Court rulsd that

i R ETESRIRE

daficisnt statutory citstion for denying reconds is

]
[
o
0
L

antial eﬁﬂugh to warrant incresssd peneliiszs bacauss

{

agzncisze sre rzguired to act in "efrvict complisnce” with all
the PRA's provisions, Id., 50 Un.2d at 123; se= Prog, Anim,

bel, Socly.v, . Univ,.of Wash, PAUS_(II), 125 Wn.2d 243, 270-

71 (1994) (characterizing failure to provide an ﬂxplaﬂatlcn
az U"silent withholding®).

Although Mr. Adams' original arguments werz primarily

Ho



articulated against the DOC's substantive decision to
withhold his rap sheets, he did provide for review the DOC's
inadequate exemption log. CP at 286 & 289, Adems also raissd
the exsmption log issus in his complsint and throughout the
summary judgment procsedings. CP 45-46, 104, 314-315, 487-
88, and CP 548-550, On its face the DOC's log is clesarly
inadequate undsr RCW 42.56.,210(3); CP 286 & 289, The DOC did
not explain how the withhsld records were comnected to ths
cited exemption statutes, which is raquired in sll casss were
a record is being exampied from disclosure. Id. An exesmption
"lpg should include the type of information that would ensble
a records requsstor to make s threshold determination of
whather the agency properly claimed the privilege." Rental

Housing Ass'n, 165 Wn.2d st 538-39; sz also Sandsrs. v,

Stats, 169 Wn.2d 827, 846, 240 P.3d 120 (2010) (holding that
failure to adequately indicate valid exsmpiion defsats the
very purpose of the PRA),

Based on the sbove, the trial court should have
considered the DOC's inmadsquste examption logs for its
initial detsrmination of calculating panaltiésaand the logs
of Mr. Beasely and Mr, Gronguist for higher penaltiss as
sanctions. And because boCYlogs we statutorily inadequateand
without ruling of suow lsgality, the only remedy is remand to

tha trisl court for ssssssment of higher penaltias.



G. Prevailing Party on Appeal is Entitled to Costs
In sccordasnce with RCUW 42.56.550(4); RAP 18.1(b); RAP

14.,3(b); and In.re.the.PRP.of Bailey, 162 Wn. App. 215 (Div.

3, 2011), if prevailing perty, Mr. Adams is entitled to all
costs ressonably incurrsd as a result of liﬁigating this

appeal.

VI, CONCLUSION

For tha reasons statsd and facts pressnted hersin, Mz,
Adams respsctfully asks this court to hold that (1) based on
tha record as a whole, the DOC acted in bad faith against the
PRA; (2) the DOC's "reasonableness! argumants, in the context
of this case as a whole, are legaelly indsfensible undsr the
PRA; (3) tha‘burdan of proof for sstablishing sgency bad
faith under RCW 42.56.565 is not on incercerated pstitionsrs,
agenciss are still requirsd 4o establish "strict compliance"
with the Act, and that ths nsw statute is an obligastion of
the trial courts; (4) tri=l courts are required %o consider
on the record both an agency's size and the adsquacy of its
axamption log for proper determination of penslties under the
PRA; and (5) that Mr. Adams, as a pravailing party on appesl,
is entitled to all costs reasonably incurred in litigsting
this appesl,
//
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RESPECTFULLY SUBMITTED this 31st day of March 2014,

JAMES V. ADAMS, Cross-Appellant
WDOC No. 881608
Coyote Ridge Corrections Center
PO Box 769 / H-B-18
Comnell, WA 99326-0769
Ph. (509) 543-5800
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CERTIFICATE OF SERVICE

I, JAMES V. ADAMS, HEREBY CERTIFY that I deposited the foregoing
document(s) on the rasponsive party end/or their raspsctive counsel of record
as follows: Motien fo File Amerded BAeply Briet fages

(amznéed 2 Reply Brief of Respondant Eagég

by processing said documents, or a copy thersof, in the internal prison Legal
Mail system of the Coyote Ridge Corrections Center, postage prepsid, delivered
vie US Mall, mddressed to the following:

CANDIE M, DIBBLE,
Assistant Attorney Gensral
Attornay Gereral's Office

Corrections Division
1116 W, Riversids Avanus
Spokana, WA 99201-1194

I declare undsr the penalty of perjury under the laws of the State of
Washington that the foregeing is trus and correct.

SIGNED AND SUBMITTED this 3| day of Maceh y 2014 , in the
City of Connell, State of Washington.

%/&74?(/»@)

/gz;es V. Adams, DOC #881608
Respondent pro se
Coyote Ridgs Corrections Center
PD Box 769 / I-A-1&4
Connall, WA 99326-0769
Ph, (509) 543-5800
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SECTION

STATE OF WASHINGTON Custodian of Records Central File Co ition
DEPARTMENT OF CORRECTIONS t ; ‘Ig ;iitenr;r? Cc es

: REVISION DATE
Qg o 07/18/2012
ReCOTdS PrOCESS . A . PAGE NUMBER
6‘ 10f6
Carrie Fleming, Statewide Correctional Records Manager

TITLE

CENTRAL FILE INDEX

Narrative: Central files will be established and maintained for all incarcerated
: offenders. All documents filed in the central files will be uniformly

organized and maintained as indentified in each section of the central file
~index.

Originals to be sent back to family

" Birth Certificate — scan a copy, mail back original

Marriage Certificate — scan a copy, mail back original

Section 1 — Legal

v‘Al! documents sha!! be filed in the order spech‘iéd below, from top to bottom

Identification Envelope (social secunty card) placed on top of section 1
DD-214 Veterans Form

Death Incident Report**

Autopsy Report™

Death Certificate™

DOC 13-045 Offender Death Report

DOC 13-354 Release of Body

Capello Stewart Blue Flag** ‘

Sentence Information Screen (Keep all versions, always filed on fop of section when
incarcerated)

Original Order of Release and/or Transfer to Community Custody
Order of Parole and Conditions

~ Order of Reinstatement of Parole
‘Standard Conditions, Requirements and Instructions

Law Enforcement Notification Release Teletype
Registration of Sex Offenders

Court Special Closure

DOC 02-243 Notice to Offender

Earned Time not earned

Earned Early Release Credits

PDU-26725 000001
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SECTION TITLE REVISION DATE PAGE NUMBER
Central File Central File Index 07/18/2012 20f6

Composition &
Maintenance

Section 1 — Legal (continued)

All documents shall be filed in the order specified below, from top to bottom

Record of Earned Early Release

Final Discharge

Certification and Order of Discharge

Conditional Release from Supervision

DOC 06-070 Mandatory Savings Account Exemptlon
Letters to ISRB

Official ISRB Documentation (Deo&srons and Reasons)
Final Disposition Report

Place all ISRB and ETNE Action above this page
Fingerprint Card

Admission Photo

SSOSA Disposition Hearing Report

DOSA Disposition Hearing Report

Order of Reinstatement of Parole

Order of Parole Revocation and Retumn to State Custody
Order of Parole Suspension and Return to State Custody
Insanity Acquittal

Orders Terminating Sentence

Orders Modifying Sentence

Appeal Notice

Mandates

Restitution Order

Problem Judgment and Sentence Leﬁer (to be filed on top of specific J&S)
Warrant of Commitment

Judgment-and Sentence

County Jail Certification

DOSA Agreement

WEC/WEP Agreement Form

WEC/WEP Refusal Form

Firearms Notice

Hazcom Quiz

**These documents shall be on top of the section regardless of offender status

PDU-26725 000002



SECTION TITLE ) REVISION DATE PAGE NUMBER

Central File Central File Index 07/18/2012
Composition &
Maintenance

30of6

Section 2 — Movement

All documents shall be filed in chronological order, most recent on top
Below is an alphabetized list of documents maintained in this section

Approved Furlough Orders

Cancellation of Arrest, Suspension, Detention

Cancellation of Detainer

Central File Audit CheckKlist

Court Orders for Transport

Detainers/Warrants '

Escape Information

Exemplification Form and Cover Letter (pertaining to escapes)
Extraordinary Medical Placement

interstate Agreement on Detainers Forms 1 thru 10

Letter of Acknowledgement for Detainer and/or Request for Notification
Motion and Order to Transport

Notice of Deportation

Order for Arrest, Suspension, Detention

Order of classification Move ‘

Report of Alien Person Institutionalized

. Requests for Notification—Offender status

Teletype communications with other law enforoement agencies
Teletypes for Transfers, Escorted Leave, Trips, and Furloughs
Transfer Orders — Original '

Transport Receipts

WACIC/NCIC checks

‘Waiver of Exiradition

Work/Training Release Standard Ruies

Section 3 — Classification

All documents shall be filed in chronologicaE order, most recent on top
Below is an alphabetized list of documents maintained in this section

Administrative Segregation Minutes

Appeals Responses :

Case Management Classification Assessment instrument
Classification Referrals

Disciplinary Reports

DOSA — Notice of Viclations

Electronic Incident Reports

Hearings Reports

IMS Action Request

PDU-26725 000003
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SECTION TITLE REVISION DATE PAGE NUMBER

Central File . Central File index 07/18/2012 40f 6
Composition &
Maintenance

Section 3 — Classification ( Cbntinued)

Infractions

LSI-R Assessment Form

Mi2 Capacity E-Form

Offender Cessation Order

Offender Correspondence/Responses. (Life Threatening)
Order Transferring to State Total/Partial Confinement
Positive UA Result forms and attachments

Prohibited Contact Review Form* (VS 5 Scan & Toss)
Risk Management Identification Notification

Risk Management Identification Warksheet

Stipulated Agreement Form

Violation Reports

Section 4 — Local Use/Miscellaneous

All documents sh'all be filed in chronolog'ical order, most recent on top

. Below is an alphabetized list of documents maintained in this section

Authorization to Release Information* (SD 14 Scan & Toss)

Extended Family Visit Forms

Firearms Crime Enforcement — Title 18 United States Code* (SD 34 Scan & Toss)
Local Use Documents only (to be purged upon fransfer/archiving)

Marriage Certificate copies — (VS 8 Scan & Toss copy)

Offender Correspondence/Responses (General)

- Offender Kites (major sentencing questions, detainers, disclosure, jail time credits)* (CO 2

Scan & Toss)

Program and Education Certificates
Promissory Notes

Public Disclosure Documents
Spanish Translation Form

Section 5 — Evaluations/Reports

All documents shall be filed in chronological order, most recent on top
Below is an alphabetized list of documents maintained in this section

Agreement to Return/Waiver of Extradltlon
Application for Compact Services
Community Protection Unit Review
Drug/Alcohol Assessments

- PDU-26725 000004
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SECTION TITLE REVISION DATE

Central File Central File Index 07/18/2012
Composition &
Maintenance

PAGE NUMBER

50f 6

Section 5 — Evaluations/Reports (continued)

End of Sentence Review

ESR Bulletin

ESR/CPU Referral Form
High-Needs B Assessment (13-409)
Learning Disability Form

" Mutual Agreement Plan

Notice of Information Practices™ (SD 8 Scan & Toss)
Orange Psychological Sensitivity Form
Out of State Investigation

- PLHCP Information and Response

Pre-Parole Investigation :
Psychological/Psychiatric Reports

Revises BETA Examination and Test

Rights Statement :

Sexual deviancy Evalua‘uons

Specials from Division of Community Correc’aons
Supervisor Work Evaluations

Treatment Program Correspondence

Victim Wrap'Around Decision Form
Youthful Offender Health Care consent

Section 6 — Adfnission

All documents shall be filed in chronological order, most recent on top
Below is an alphabetized list of documents maintained in this section

Criminal Conviction Record (CCR)

Criminal History Summary (always on top of section)
Photographs (other than admission)

Armed Forces Information

Defendant's Pleas of Guilty* (LG 31 Scan & Toss - if stand alone. If part of J&S, don't foss)

Defense/Prosecuting Attorney Statements * (LG 33 Scan & Toss)
ESR Packet ,
Finding of Fact -

~ Information™ (LG 34.Scan & Toss)

Intake Questionnaires

Juvenile File Material

Pre-sentence Investigation Report” (LG 30 Scan & Toss)
Transfer Inquiry* (8D 17 Scan & Toss)

Veterans Administration Information

Victim Impact Statement

Vocational Questionnaires

WAC Receipt

PDU-26725 000005




SECTION . TITLE REVISION DATE T BAGE NUVBER

Central File Central File Index 07/18/2012
Composition & e - Bofb
Maintenance

*Scan & Toss as you receive and verify these documents.
g’Ithe Central File already contains these documents, they cannot be pulled out of the Central
ile

PDU-26725 000006






Dibble, Candie (ATG)

From: : Dibble, Candie (ATG)

Sent: Thursday, August 09, 2012 2:06 PM

To: Williams, Shelley (ATG); 'Heather.Anderson@wsp.wa.gov'
Subject: RE: DOC Central File - WASIS and I

Attachments: FBI-WSP-RapSheets-Witheld.pdf

Here you go, | am interested in the information started at pg. 15. Let me know when you are available on Monday.

Candie M. Dibble
Assistant Attorney General
Corrections Division

1116 Riverside Avenue
Spokane, WA 89201

(509) 456-3123

From: Williams, Shelley (ATG)
Sent: Thursday, August 09, 2012 1:55 PM
To: Dibble, Candie (ATG); 'Heather.Anderson@wsp.wa.gov'

Subject: RE: DOC Central File - WASIS and III

Hi Candie:

If you have time, let’s discuss on Monday {I'm swamped today and am out tomorrow). If possible, can you send me a
sample document that lists the information atissue? In general, 28 CFR § 20.21(b} limits dissemination of FBI criminal
history record information.

Thanks,
Shelley

Shelley Williams
Assistant Attorney General
Criminal Justice Division
(206) 389-3807 (phone)
(206) 587-5088 (fax)

Cpinions contained in this e-mail are those of the author only and are not to be construed as an official opinion of the Attorney
General. This e-mail may constitute a PRIVILEGED ATTORNEY-CLIENT COMMUNICATION or ATTORNEY WORK PRODUCT or
STATEMENTS PREPARED IN ANTICIPATION OF LITIGATION which should not ke forwarded, copied, or otherwise distributed
without consulting the author,

From: Dibble, Candie (ATG)

Sent: Thursday, August 09, 2012 1:19 PM

To: 'Heather.Anderson@wsp.wa.gov'

Cc: Williams, Shelley (ATG)

Subject: RE: DOC Central File - WASIS and III
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At various times during an offender’s incarceration, the offender is up for a classification review. During the review, the
DOC counselor runs an ACCESS report to use in their review to assist in their determination as to whether the offender
should change custody levels. :

Specifically one of the ACCESS reports | am looking at on a case includes information from NLETS that has TX and FL
conviction data. As well as the FBI and WSP reports. This information is maintained in the offendet’s central file.

The DOC has had a flood of PRA litigation in regards to our withholding of the ACCESS reports from the offenders when
they request to view their offender central file. What | need to do for the Court is explain why RCW 10.97.080 only
applies to the WSP information and whether there is another statutory exemption for the other reports contained in the
ACCESS printout (NLETS, FBI, etc.).

While | understand that the ACCESS agreement indicates this information is to be used for the administration of criminal
justice that does not appear to coincide with RCW 10.97.080 which allows the subject the ability to view his records
maintained by the agency. Further, RCW 42.56 does not have an exemption for contractual obligations such as what we
have here.

It may be best to refer me to the AAG who handles PRA litigation for the WSP?

Candie M. Dibble
Assistant Attorney General
Corrections Division

1116 Riverside Avenue
Spokane, WA 99201

(509) 456-3123

From: Heather.Anderson@wsp.wa.gov [mailto: Heather.Anderson@wsp.wa.gov]
Sent: Thursday, August 09, 2012 11:49 AM

To: Dibble, Candie (ATG)

Cc: Williams, Shelley (ATG)

Subject: RE: DOC Central File - WASIS and IIT

All of the information obtained via ACCESS is used in the administration of criminal justice. I'am not certain what would
be in the file from NLETS specifically. NLETS is another switch for out of state data to pass. What are you referring to?

%az‘/@'r gléﬁfoﬁ

Section Manager

Washington State Patrol
ACCESS and Collision Records
(360) 534-2103

From: Dibble, Candie (ATG) [mailto:CandieD@ATG.WA.GOV]
Sent: Thursday, August 09, 2012 10:59 AM :
To: Anderson, Heather (WSP)

.- Cc: Williams, Shelley (ATG)

Subject: RE: DOC Central File - WASIS and 111
Importance: High

Heather:

Does this encompass only the out of state information {obtained from the ACCCESS repaort) from the FBI or NLETS as
well?
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