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I. COUNTERSTATEMENT OF THE CASE

A. General nature of case and identity of parties.

At the core, this is a medical malpractice case arising from
treatment received by appellant Charlie Y. Cheng (“Cheng”) from
respondents Jason H. Jones, MD (Dr. Jones), and Robert S. Wirthlin, MD
(Dr. Wirthlin). Dr. Jones and Dr. Wirthlin are ophthalmologists at
Respondent Spokane Eye Clinic (SEC). Cheng, the plaintiff below,
appeals from summary judgment in favor of Drs. Jones, Wirthlin and SEC.

B. Pertinent facts.

On June 28, 2013, Cheng, acting pro se, filed a Complaint in
Spokane Superior Court naming as defendants, SEC, Dr. Jones and

Dr. Wirthlin. CP 2 Therein, Cheng alleged:

J The court had jurisdiction over the action under RCW 7.70,
etseq. CP 2
o Cheng, at all material times, was a Department of

Corrections inmate in custody at the Airway Heights
Correction Center. CP 3

e On August 5, 2010, Dr. John Smith at the Airway Heights
Correctional Center infirmary sent Cheng to the Spokane
Eye Clinic for evaluation, and that Dr. Smith informed Dr.

Jones that Cheng’s left eye was “sudden painless (sic)



blindness OS at 0945 today. Had blurring, diminished sight
OS since 8-4-10.” CP 4

At the Spokane Eye Clinic, Dr. Jones told Cheng that his
left vision was blocked by “clouded pus” and that Cheng’s
left vision would recover after a vitrectomy. /d.

Dr. Jones documented that “it was not possible to do a
thorough vitrectomy because of the extremely poor view.”
On August 5, 2010, Dr. Jones performed a “vitreous tap”
inside of Cheng’s left eyeball. /d.

On August 11, 2010, five and a half days after the vitreous
tap and vitrectomy, Cheng’s left eye was completely
cataracted, and Dr. Jones documented this as “total cataract
OS> CP 5

On August 11, 2010, Cheng’s left eye started having
edema, and before the August 5, 2010, procedure, Cheng
had no edema in his left eye. CP 6

In September of 2010, the Harborview Medical Center lab
found that Cheng’s left eyeball had been suffering from

“severe suppurative . . . retinitis.” /d.



On August 15, 2010, a nurse at the Airway Heights
Infirmary documented Cheng’s post-surgery trigeminal
nerve pain. CP 6, 7.

On August 6, 2010, the day after the vitreous tap
procedure, Dr. Jones documented “no view” of the left
retina. CP 7

On August 11, 2010, Dr. Jones still found “no view” of the
left retina. /d.

On August 18, 2010, Dr. Wirthlin found “no view” of the
left retina. /d.

On August 18, 2010, Dr. Wirthlin found there was a “large
plaque” left over from the August 5, 2010, surgery. /d.

In August of 2010, Cheng was experiencing high levels of
pain. CP 8

On August 24, 2010, 21 days after the vitreous tap surgery,
Dr. Nicholas Ranson did a pre-enucleation evaluation of
Cheng on referral from Dr. Jones. CP 9

Dr. Jones failed to obtain Cheng’s informed consent for the

August 5, 2010, “vitreous tap” surgery. CP 11



® After Dr. Jones’ August 5, 2010, vitreous tap procedure,
Cheng’s eye became “completely cataracted” and his retina
became detached. CP 12

o After Dr. Jones’ vitrectomy, there was a “large plaque”
inside of Cheng’s left eyeball, Dr. Jones failed to clean up
the dirty vitreous, and that, as a result, Cheng’s “vitreous
body [was] nearly completely replaced by purulent,
necrotizing inflammation.” /d.

J Dr. Jones failed to treat his “serious retinitis” and that this
constituted deliberate indifference to Chang’s serious
medical needs. CP /3

J It was “evidence of Dr. Jones’ failure to care of his duty
and obligation” [sic]. /d.

° Even though Dr. Jones was a “retina detachment”
specialist, he never treated Cheng’s detached retina, and
this amounted to deliberate indifference to Cheng’s serious
medical need and was evidence of Dr. Jones’ medical
malpractice or negligence. /d.

On July 11, 2013, Cheng filed an Amended Complaint. CP 78

Therein, he alleged, among other things:



On November 2, 2010, Cheng “complained to defendant
Jason H. Jones about his negligence.” CP 79

The standard of care applicable to Dr. Jones required him
to treat retinal detachment, not cause Cheng’s retinal
detachment, trigeminal pain and cataract. CP §/

Dr. Jones’ standard of care did not include failing to
remove a large plaque inside of the patient’s vitreous,
which was left over from an unsuccessful vitrectomy. /d.
Dr. Jones failed to obtain informed consent for the vitreous
tap procedure and that the standard of care did not include
failing to continue to treat Cheng’s endothalmitis with
antibiotics, but rather removing the entire eyeball. /d.

Dr. Jones’ standard of care did not include removing
Cheng’s eyeball as retaliation after his “failure to care was
confronted by the patient.” /d.

On January 29, 2013, two and a half years after the
unsuccessful vitrectomy, Dr. Jones revealed the “secret”
that he actually had not removed the massive affected
vitreous: “I removed such vitreous . . . that it was not the
amount of vitreous that is removed that will necessarily

result in a cure.” CP 85



Neither the original nor the amended Complaint were personally
served on Dr. Jones. Likewise, Cheng never obtained abode service on Dr.
Jones. Cheng, likewise, never properly served SEC. CP 169, CP 173, CP
351

On October 8, 2013 Dr. Jones and SEC moved for summary
judgment, arguing insufficient process/service of process and resulting
lack of personal jurisdiction, expiration of the statute of limitations, lack
of supporting expert testimony, and insufficient evidence to support
Cheng’s Eighth Amendment “deliberate indifference” claim. CP 294, CP
283

On December 20, 2013, the court issued its order granting
summary judgment in favor of Dr. Jones and SEC. CP 273

II. ARGUMENT AND AUTHORITIES

A. Standard of review

On appeal of summary judgment, the standard of review is de
novo, wish the appellate court performing the same inquiry as the trial
court. Lybbert v. Grant County, 140 Wn.2d 29, 34, 1 P.3d 1124 (2000);
Nivens v. 7-11 Hoagies Corner, 133 Wn.2d 192, 197-98, 943 P.2d 286
(1997). When ruling on a summary judgment motion, the court is to view
all facts and reasonable inferences therefrom, most favorably toward the

non-moving party. Weyerhouser Company v. AETNA Casualty and Surety



Company, 123 Wn.2d 891, 897, 874 P.2d 142 (1992). A court may grant
summary judgment if the pleadings, affidavits, and depositions establish
there is no genuine issue as to any material fact and the moving party is
entitled to judgment as a matter of law. Ruff'v. County of King, 125 Wn.2d
697, 703, 887 P.2d 886 (1995).

B. The trial court properly granted summary judgment in favor
of Dr. Jones and Spokane Eve Clinie

1. To properly commence the action, Cheng was required to
serve Dr. Jones and SEC on or before September 26, 2013.

RCW 4.16.350 is the statute of limitations applicable to "any civil
action for damages" based upon health care or related services. Such
actions must be filed within three years of the act or omission alleged to
have caused the injury or condition, or one year of the time the patient
"discovered or reasonably should have discovered that the injury or
condition was caused by said act or omission." RCW 4.16.350(3). "The
three-year limitations period commences at the time of the last act or
omission that allegedly caused the injury." Unruh v. Cacchiotti, 172
Wn.2d 98, 107, 257 P.3d 631, 635 (2011); Caughell v. Group Health
Coop. of Puget Sound, 124 Wn.2d 217, 229, 237 n. 6, 876 P.2d 898
(1994).

A patient/plaintiff "discovers" an injury for purposes of the statute

of limitations when he has pain, numbness or other unusual symptoms



from the procedure. Zaleck v. Everett Clinic, 60 Wn.App. 107, 111, 802
P.2d 826, 827 (Div.1,1991). In addition, a plaintiff must exercise
reasonable diligence in discovery of an injury. /d. To discover the injury,
the patient need not understand the full amount of damage or injury, but
must simply be aware that some actual and appreciable damage occurred.
Steele v. Organon, Inc., 43 Wn.App. 230, 235, 716 P.2d 920, review
denied, 106 Wn.2d 1008 (1986).

In the instant case, Cheng complained that the treatment he
received from Dr. Jones on August 5, 2010 was negligently performed,
and that Dr. Jones and SEC failed to secure informed consent prior to the
procedure on that date. CP /1, CP 79-85. According to Cheng, after the
ALigust 5, 2010 procedure, he immediately noticed pain in the "L.side
head [was] the worse he has ever had." CP 88 As of August 18, 2010
Mr. Cheng believed Dr. Jones' care was at fault for his pain: "On 8/18/10,
Plaintiff complained to Dr. Wirthlin that Dr. Jones's 8/5/10 surgery caused
his painful eye." CP 90. On the same date, Cheng alleged he told Dr.
Wirthlin: "I don't want Dr. Jones to touch my eye again because his eye
surgery caused my left eye pain and cataract." Id. Thus, the statute of
limitations began to run on August 5, 2010, the date of the procedure, or in

any case, in August of 2010.



For purposes of the statute of limitation, a lawsuit is commenced
by filing the complaint or serving the summons RCW 4.16.170. The
plaintiff must then perfect commencement by filing or serving within
ninety (90) days. /d.

Cheng’s Complaint was filed on June 28, 2013. Accordingly, the
90-day tolling period expired on September 26, 2013.

2. Cheng  failed to properly serve Dr. Jones before
September 26, 2013

A trial court does not have jurisdiction over a defendant who is not
properly served. Scott v. Goldman, 82 Wn.App. 1, 6, 917 P.2d 131, review
denied, 130 Wn.2d 1004, 925 P.2d 989 (1996). Service of process is only
sufficient if it satisfies the requirements set forth by statute. Weiss v.
Glemp, 127 Wn.2d 726, 734, 903 P.2d 455 (1995).

RCW 4.28.080(15) requires that an individual defendant be served
personally, or that a copy of the Summons and Complaint be left “at the
house of his or her usual abode with some person of suitable age and
discretion then resident therein.”

Here, Cheng failed to obtain personal or abode service on Dr.
Jones. On August 7, 2013, Cheng attempted to personally serve Dr. Jones
by having the sheriff leave a copy of the Summons and Complaint with

Lisa Warner at 427 S. Bernard, Spokane Washington. CP 35/. But that is



the business location for SEC, not the house or usual abode of Dr. Jones,
and Lisa Warner did not reside with Dr. Jones.

3. Cheng failed to properly serve SEC before September 26,
2013

A corporation is served by the delivery of the summons to “the
president or other head of the company or corporation, the registered
agent, the secretary, cashier or managing agent thereof, or to the secretary,
stenographer, or office assistant of the president or other head of the
company or corporation, registered agent, secretary or managing agent.”
RCW 4.28.080(9). At the time of Cheng’s attempted service on SEC, the
Washington State Secretary of State website identified a corporation as the
registered agent for SEC. Declaration of James B. King (See Appendix
A).! Cheng purported to obtain service on SEC by leaving a copy of the
Summons and Complaint with Erin Hill. CP 35/. Because Erin Hill, a
legal assistant of Michael D. Currin, at 422 W Riverside Ave., Ste. 1100,
Spokane Washington, was not a person authorized to accept service on
behalf of the corporation under the statute, SEC was never properly

served.

" The Declaration of James B. King in Support of Defendants Spokane Eye Clinic and
Jason H. Jones’ Motion for Summary Judgment was inadvertently omitted from Dr. Jones
and SEC’s Designation of Clerk’s Papers. Pursuant to RAP 9.6(a), Dr. Jones and SEC
have submitted a Supplemental Designation of Clerk’s Papers identifying this document.

10



4, Cheng’s attempted service on Dr. Jones and SEC by mail
was ineffective

CR 4(d)(4) describes the circumstances under which service of
original process may be accomplished by mail, and the requirements to
perfect such service:

Alternative to Service by Publication. In circumstances
justifying service by publication, if the serving party files
an affidavit stating facts from which the court determines
that service by mail is just as likely to give actual notice as
service by publication, the court may order that service be
made by any person over 18 years of age, who is competent
to be a witness, other than a party, by mailing copies of the
summons and other process to the party to be served at his
last known address or any other address determined by the
court to be appropriate. Two copies shall be mailed,
postage prepaid, one by ordinary first class mail and the
other by a form of mail requiring a signed receipt showing
when and to whom it was delivered. The envelopes must
bear the return address of the sender. The summons shall
contain the date it was deposited in the mail and shall
require the defendant to appear and answer the complaint
within 90 days from the date of mailing. Service under this
subsection has the same jurisdictional effect as service by
publication.

Cheng’s efforts to serve Dr. Jones and SEC by mail were
ineffective for three reasons. First, Cheng has failed to satisfy the
components of CR 4(d)(4), in that he did not: (1) file an affidavit stating
that service by mail would be just as likely to give actual notice to the
defendants as service by publication, (2) failed to obtain a court order

directing service by mail, (3) failed to mail copies of the summons and

11



complaint to the last known address of the defendants, and (4) failed to
mail two copies of the documents by first class and the other by certified
mail.

Second, as set forth in Rule 4(d)(4), service by mail may only be
had where it is appropriate under the rules justifying publication. RCW
4.28.100 sets forth the requirements for service by mail and the narrow
circumstances under which service by mail is permitted. Alternative

service is only appropriate “when the defendant cannot be found within

the state.” The plaintiff must file “an affidavit...stating that he or she
believes that the defendant is not a resident of the state, or cannot be found
therein, and that he or she has deposited a copy of the summons....and
complaint in the post office, directed to the defendant at his or her place of
residence...” Id.  The Supreme Court has held “that an affidavit in

support of service by mail must contain every requirement found in RCW

4.28.100...” Jones v. Stebbins, 122 Wn. 2d 471, 481, 860 P.2d 1009,
1014 (1993).

Third, RCW 4.28.100 limits alternate service to the following
circumstances:

(1) When the defendant is a foreign corporation...

(2) When the defendant, being a resident of this state, has
departed therefrom with intent to defraud his or her

12



creditors, or to avoid the service of a summons, or keeps
himself or herself concealed therein with like intent;

(3) When the defendant is not a resident of the state, but
has property therein and the court has jurisdiction of the
subject of the action;

(4) When the action is for (a) establishment or modification
of a parenting plan or residential schedule; or (b)
dissolution of marriage, legal separation, or declaration of
invalidity, in the cases prescribed by law;

(5) When the action is for nonparental custody...

(6) When the subject of the action is real or personal
property in this state, and the defendant has or claims a lien
or interest, actual or contingent, therein, or the relief
demanded consists wholly, or partly, in excluding the
defendant from any interest or lien therein;

(7) When the action is to foreclose, satisfy, or redeem from
a mortgage, or to enforce a lien of any kind on real estate...

(8) When the action is against any corporation, whether
private or municipal, organized under the laws of the state,
and the proper officers on whom to make service do not
exist or cannot be found;

(9) When the action is brought under RCW 4.08.160 and
4.08.170 to determine conflicting claims to property in this
state.

None of the foregoing circumstances applied to Cheng’s claims,

and therefore, he was not eligible for an order permitting service by mail.

13



5. Dr. Jones and SEC did not waive the affirmative defenses
of insufficiency of process/service of process

CR 12(b) allows a defendant to assert certain affirmative defenses
in a responsive pleading. CR 12(a) further states that a defense of lack of
jurisdiction and/or insufficiency of process or service of process is waived
if it is omitted from a motion or is not included in a responsive pleading.
Here, Dr. Jones and SEC chose to assert the affirmative defenses of
insufficient process/service of process by motion.

The affirmative defenses of insufficiency of service of
process/service of process can be waived if the defendant engages in
conduct inconsistent with the assertion of the defense. French v. Gabriel,
116 Wn.2d 584, 806 P.2d 1234 (1991). But, neither Dr. Jones nor SEC
engaged in such conduct here.

6. Dr. Jones and SEC did not engage in fraud or fraudulent
concealment within the meaning of RCW 4.16.350(3)

Cheng alleges the statute of limitations did not run against him
because Dr. Jones and SEC engaged in fraud, or fraudulently concealed
information from him within the meaning of RCW 4.16.350(3). But there
are no facts in the record, no reasonable inference therefrom, that Dr.
Jones or SEC engaged in fraud or intentional concealment so as to prevent
Cheng from discovering sufficient information to commence running of

the statute of limitations. Cheng’s argument seems to be that he did not

14



discover the “secret” of Dr. Jones’ not removing all of the vitreous when
he performed the procedure on August 5, 2010 until January 29, 2013
when Dr. Jones wrote to Mary Creeley, Health Investigator at the
Department of Health, stating that “I removed such vitreous as I thought
was appropriate given the obscured field knowing that it is not the amount
of vitreous that is removed that will necessarily result in a cure but rather
obtaining an appropriate laboratory information so that -effective
antimicrobial therapy can be pursued which is of the utmost importance.”
CP 120-124. But Dr. Jones” August 5, 2010 operative report clearly states
that “it was not possible to do a thorough vitrectomy because of the
extremely poor view.” CP 133, 134.

Moreover, the fraud/intentional concealment proviso of RCW
4.?6.350(3) requires more than just the alleged negligent act or omission
forming the basis of the cause of action. The proviso is aimed at conduct
or omissions intended to prevent the discovery of negligence or of the
cause of action. Gunnier v. Yakima Heart Center, Inc., 134 Wn.2d 854,
953 P.2d 1112 (1998). Here, one of Cheng’s liability claims against Dr.
Jones was that he did not remove sufficient material from the left eye
during the vitrectomy. Cheng’s allegation of fraud or concealment is

essentially the same allegation that forms the basis of his liability claim.

15



7. Notwithstanding the above, the trial court properly
dismissed Cheng’s standard of care claim for lack of
supporting expert testimony.

RCW 7.70.040 sets forth the necessary elements of proof'in a
medical negligence action where plaintiff claims the defendants failed to
follow the accepted standard of care. The statute specifies these elements
as follows:

(1) the health care provider failed to exercise that degree of

care, skill, and learning expected of a reasonably prudent

health care provider in the profession or class to which he
belongs, in the State of Washington, acting in the same or

similar circumstances; (2) such failure was the proximate
cause of the injury complained of.

It is well settled in the State of Washington that expert testimony is
essential in malpractice cases where the plaintiff alleges the defendant
violated the standard of care. Stone v. Sisters of Charity, 2 Wn. App. 607,
469 P.2d 229 (1970). In the case of Swanson v. Brigham, 18 Wn. App.
647,571 P.2d 217 (1977), at page 651, the Court stated:

Absent special exceptions, a plaintiff patient must establish

the standard of professional practice at the time of the

alleged injury and a violation of that standard through the

testimony of the professional equals of the defendant
physician. (Emphasis added).

From the above, it is clear that in a medical malpractice case the

burden is on the plaintiff to come forward with a supporting affidavit of a

16



medical practitioner establishing the necessary elements of a prima facie
case. Shoberg v. Kelly, 1 Wn. App. 673, 463 P.2d 280 (1969).

Here, Cheng failed to come forward with an affidavit from a
qualified medical expert stating that Jason Jones, M.D. violated the
standard of care. Thus, Cheng’s standard of care claim against Dr. Jones
and SEC were properly dismissed.

8. Notwithstanding the above, summary judgment was proper
on Cheng’s informed consent claim

RCW 7.70.030 also permits a patient to bring an action against a
health care provider if the patient's injury resulted from health care to
which the patient or his representative did not consent.

The necessary elements of proof are:

(1) That the health care provider failed to inform the
patient of a material fact(s) relating to the treatment;

(2) That the patient consented to the treatment without
being aware of or fully informed of such material fact(s);

(3) That a reasonably prudent patient under similar
circumstances would not have consented to the treatment if

informed of such material fact(s); and

4) That the treatment in question proximately caused
injury to the patient.

Expert testimony is required to prove the existence of a risk, its

probability of occurrence, and the harm which may result. Bays v. St.

17



Luke's Hospital, 63 Wn. App. 876, 881, 825 P.2d 319 (1992). See also
RCW 7.70.050(2).

Here, Cheng failed to come forward with expert testimony proving
that Dr. Jones failed to inform him of a material risk relating to his
treatment and that Cheng consented to the treatment without being aware
of or fully informed of such material risks or facts. In the absence of such
expert testimony, the trial court properly dismissed Cheng’s informed
consent claim.

9. The trial court properly dismissed Cheng’s Eighth
Amendment Claim.

A prisoner’s Eighth Amendment right to be free from cruel and
unusual punishment is violated if officials are deliberately indifferent to
the prisoner’s serious medical needs. Estelle v. quble, 429 U.S. 97, 106,
97 S.Ct. 285, 50 L.Ed.2d 251 (1976); Hunt v. Dental Department, 865
F.2d 198, 200 (9th Cir. 1989). To succeed on a deliberate indifference
claim, a plaintiff must demonstrate facts sufficient to prove that he has or
had a serious medical need and that a particular defendant acted with
deliberate indifference to that need. See, Estelle, 429 U.S. at 104-5.

A prisoner must satisfy both objective and subjective elements to
establish an Eighth Amendment violation. Farmer v. Brennan, 511 U.S.

825, 834-837, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994). To establish the

18



subject component of a deliberate indifference claim, “an inmate must
allege sufficient facts to indicate that prison officials acted with a culpable
state of mind.” Wilson v. Seiter, 501 U.S. 294, 302, 111 S.Ct. 2321, 115
L.Ed.2d 271 (1991). The official must have actual knowledge of an
“excessive risk to inmate health and safety,” possessing both the facts
from which an inference of serious risk to health and safety could be
drawn and then drawing that inference. Farmer, 511 U.S. at 837. Even
gross negligence, without more, does not constitute “deliberate
indifference.” Wood v. Housewright, 900 F.2d 1332, 1334 (9th Cir. 1990).

The indifference to medical needs must also be substantial;
inadequate treatment due to malpractice, or even gross negligence, does
not amount to a constitutional violation. Estelle, 429 U.S. at 106; Toguchi
v. Chung, 391 F.3d 1051, 1060 (9th Cir. 2004); Wood v. Housewright, 900
F.2d 1332, 1334 (9th Cir. 1990).

Differences in judgment between an inmate and prison medical
personnel regarding appropriate medical diagnoses and treatment are not
enough to establish a deliberate indifference claim. Sanchez v. Vild, 891
F.2d 240, 243 (9th Cir. 1989). In addition, in any civil rights case, the
plaintiff must establish a causal link between the defendant’s conduct and
the alleged injury. Without causation, there is no deprivation of a

plaintiff’s constitutional rights. Rizzo v. Goode, 423 U.S. 362, 370-371, 96
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S.Ct. 598, 46 L.Ed.2d 561 (1976); Estate of Brooks v. United States, 197
F.3d 1245, 1248 (9th Cir. 1999).

The courts have recognized the deliberate indifference to serious
medical needs may be manifested in two ways: “It may appear when
prison officials deny, delay or intentionally interfere with medical
treatment, or it may be shown by the way in which prison officials provide
medical care.” Hutchinson v. United States, 838 F.2d 390, 394 (9th Cir.
1988)(citing Estelle v. Gamble, 429 U.S. at 105, 97 S.Ct. 285). In either
case, however, the indifference to the inmate’s medical needs must be
purposeful and substantial; negligence, inadvertence, or differences in
medical judgment or opinion do not rise to the level of constitutional
violation. Jackson v. McIntosh, 90 F.3d 330, 331 (9th Cir., cert denied,
519 U.S. 1029, 117 S.Ct. 584, 136 L.Ed.2d 514 (1996)); Sanchez v. Vild,
891 F.2d 240, 242 (9th Cir. 1989); Franklin v. Oregon State Welfare
Division, 662 F.2d 1337, 1344 (9th Cir. 1981).

If the plaintiff, in response to summary judgment, provides no
competent evidence to satisfy his burden of showing that the defendant
chose a medically unacceptable course of treatment in conscious disregard
of a risk to the plaintiff’s health, summary judgment in favor of the
defendant is appropriate. See, e.g., Fleming v. Lefevre, 823 F.Supp.2d

1064 (C.D. Cal. 2006).
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Here, Cheng failed to respond to Dr. Jones and SEC’s summary
judgment motion with evidence that Dr. Jones had actual knowledge of a
serious medical need that posed an excessive risk to Cheng’s health, or
that Dr. Jones chose a medically unacceptable course of treatment that was
deliberately indifferent to Cheng’s serious medical needs. In the absence
of such evidence, summary judgment on Cheng’s Eighth Amendment
claim was appropriate.

HI.CONCLUSION

Based on the foregoing argument and authorities, Respondent Jason H.
Jones, MD and Spokane Eye Clinic respectfully request that summary
judgment in their favor be affirmed.

RESPECTFULLY SUBMITTED this 1S day of August, 2014.

EVANS, CRAVEN & I,

By -

JAMES B.IKIN( ij( Kj
CHRISTOPHER J'KERLEY, #16489

Attorneys for Respondents/Defendants
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CERTIFICATE OF SERVICE
Pursuant to RCW 9A.72.085, the undersigned hereby certifies
under penalty of perjury under the laws of the state of Washington, that on
the Jﬁ day of August, 2014, the foregoing was delivered to the

following persons in the manner indicated:

Charlie Y. Cheng VIA REGULAR MAIL P{
370 Field Place NE VIA CERTIFIED MAIL [ ]
Renton, WA 98059 VIA FACSIMILE [ ]
HAND DELIVERED [ ]
Ed Bruya VIA REGULAR MAIL [ ]
Dan Keefe VIA CERTIFIED MAIL [ ]
Keefe, Bowman & Bruya VIA FACSIMILE [ ]
221 N. Wall, Ste. 210 HAND DELIVEREDk

Spokane, WA 99201

8’ 15:“4 / Spokane, WA \é\/‘ﬁwg’ @M

(Date/Place)
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Loy KEEFE BOWMAN BRUYA
0CT 0 8 2013 0cT 08 2013
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF SPOKANE

CHARLIE Y. CHENG,
No. 13-2-02619-2
Plaintiff,
‘ DECLARATION OF JAMES B.

vs. ' ’ KING IN SUPPORT OF

L " - ' - DEFENDANTS SPOKANE EYE
SPOKANE EYE CLINIC, JASON H. CLINIC AND JASON H. JONES,
JONES, M.D. and ROBERT S. M.D.'S MOTION FOR
WIRTHLIN, M.D. . SUMMARY JUDGMENT

Déferida’nts. o

James B. King, under the penalty, of perjury under the laws of the State of Washington,
states and declares as follows: |

1. I am the attorney for defendants Spokane Eye Clinic and Jason H. Jones, M.D.

| in the above-captioned matter. I am over the age of 18, have personal knowledge and am

competent to testify with regard to the matters contained therein. |

2. Attached to this Declaration as Exhibit A is a true and correct copy of the
webpage from the Secretary of State for the State of Washington, Business Corporation
Division for Spokane Eye Clinic, P.S. The website shows that the registered agent of
Spokane Eye Clinic, P.S. is Eleven Fourteen, Inc., U.S. Bank Building, 422 W. Riverside

Ave., Ste. 1100, Spokane, WA 99201.

DECLARATION OF JAMES B. KING IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT OF Coans, Graven§ Lackie, P

DISMISSAL: Page 1 818 W. Riverside, Suite 250
Spokane, WA 99201-0910
(509) 455-5200; fax (509) 455-3632
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3. Attached to this Declaration as Exhibit B is a true and correct copy of the

listing for the Spokane Eye Clinic, P.S. in the dex Official Directory for Spokane, Coeur

d'Alene and Spokane Valley issued September 2012 showing the business address of the

Spokane Eye Clinic at 427 S. Bernard, Spokane, WA.
4. Attached to this Declaration as Exhibit C are true and correct copies of the
Affidavits of Service re Plaintiff's Summons and First Amended Complaint on defendants

Jason H. Jones, M.D. and Spokane Eye Clinic, P.

- DATED in Spokane, .Washington, this

ﬁ?ﬂﬁ(ing, WSBA No. $725

of October, 2013.

DECLARATION OF JAMES B. KING IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT OF Crans, Craven & Lackie, PSS

DISMISSAL: Page 2 818 W. Riverside, Suite 250
Spokane, WA 99201-0910
(509) 455-5200; fax (509) 455-3632
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CERTIFICATE OF SERVICE

Pursuant to RCW 9A.72.085, the undersigned hereby certifies under penalty of perjury

under the laws of the state of Washington, that on the

2 day of Tber, 2013, the

foregoing was delivered to the following persons in the manner indicated:

Charlie Cheng, DOC 307920
Airway Heights Correctional Facility
P.O. Box 2049 NA-1

Airway Heights, WA 99001

Dan Keefe

Keefe, Bowman & Bruya
221 N. Wall, Ste. 210
Spokane, WA 99201

10.5-[>  /Spokane, WA

VIA REGULAR MAIL
VIA CERTIFIED MAILT ]
VIA FACSIMILE [ ]
HAND DELIVERED [ ]

VIA REGULAR MAIL [ ]
VIA CERTIFIED MAIL [ ]
VIA FACSIMILE [ ]
HAND DELIVERED L}\

(Date/Place)

DECLARATION OF JAMES B. KING IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT OF
DISMISSAL: Page3

C(gwbmt, %mmm g gaoéée, @éﬁ
818 W, Riverside, Suite 250

Spokane, WA 99201-0910

(509) 455-5200; fax (509) 455-3632
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Search Results

Retrieving Corporations Information...

N |

e

Viewing 1 - 2 of 2 results for "spokane eye clinic"

SPOKANE EYE CLINIC, P S

SPOKANE EYE CLINIC, P S

View Additional Information »
- Purchase Documents for this Corporation »

UBI Number 600012071
- Category PRO
| Profit/Nonpraofit Profit
, Active/lna;:tive, . Actfve
.St.ate of Incorporation | WA -
WA Filing Date 09/30/1969
Expiration Date 09/30/2014
lnactivg Date
Duration = Perpétual

Registered Agent Information

Agent Name ELEVEN-FOURTEEN INC
U S BANK BLDG

Address 422 W RIVERSIDE 1100

City SPOKANE

State WA

zZIp 99201

http://www.sos.wa.gov/corps/search_results.aspx?search_type=adv&name_type=starts_wi...

Page 1 of 2

10/8/2013



Page 2 of 2

Special Address Information

Address

City

State

Zip

e SPOKANE EYE CLINICAL RESEARCH, PLLC
« Start New Search

- Neither the State of Washington nor any agency, officer, or employee of the State of Washmgton warrants the
accuracy, reliability, or timeliness of any information in the Public Access System and shall not be liable for any
losses caused by such reliance on the accuracy, reliability, or timeliness of such information. While every effort is

- made to ensure the accuracy of this information, portions may be incorrect or not current. Any person or entity
who rehes on information obtained from the System does so at his or her own rlsk

All.documents ﬂled with the Corporatlons Division are con5|dered pubhc record. -

Search Apps on Mobile Devices

Avail &Mf on the

Appsmr{a ;A"Q‘? "I“ié?i%f‘“k m‘

Al ;COrpo‘ratEOns' Data Download

Download the whole Corporations search database in XML format. Average file size is 70 Mb compressed, 750
Mb uncompressed.

http://www.sos.wa.gov/corps/search_results.aspx?search_type=adv&name_type=starts_wi... 10/8/2013
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Official Directory

SERVING' EAST DWW
TH 1IDAHO

E
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Issued September 201

and Surroundmg Are

LOOK INSIDE FOR:
Money-Saving Couponsg
Restaurant Menug

?é?‘z%ﬁ a ?::s.,ss" ﬁ@%&
‘I Seanth ‘e:mﬁi%.

Get busmess mformatson,

coupons, reviews and more.

Download a reader at Dexinows, com;Scan
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.Spokane Cotinty He: ECEAP/Eart Head

O e o St B A T2 9207 533-8500
Spokane-County Library District — E

Far Services Olitside The City OF Spok ana -

“Ubrary Branches
", é}may Hg?;xg A;ZB S LRuﬁ’)«}amm
; e
R ek ng%’gggwe
LT BT T Brosway

spok zta?u B, Medi I Society 1045 Fm 202 33
Kare ! ca et
Spokane County OF - See Gmemmen% Sﬁ&iﬁn
poka:w Of Fire Protection District .- +1482
ne County Of Fire Protection D%strict
. Spokane County Raceway 750 M
Spokane County Sheriffs Office .
snokane County Sheﬂﬂ‘s Office
Gwemment Sertxon See Govegner{rg?m

Spokarie Ear Nose & Thigat Clinlc —

! Spokane Friends church 1612 W Datke Ave ~
¥9301°624°2326 SpOKane £SBO - -

93136242326 * Spokane FUtniture Co 1901 K Divt
99216 624-232¢

Spokane Fumnitu e s:o m Elolind ave
OKANE GALVANIZING INC

Spe?mia gx‘a nScsA d Glass -
’ if’ 2118 W Gariand Avi
samtzs em&armum' -




EXHIBIT C



Spokane County Sheriffs Office pg
Spokane County, Washington :

Sheriff's Return of Service

State of Washington ) : o Sheriff Number: 2013/08-0017 .

- )ss . " Court Number: 13202619-2
- County of Spokane ) B  Prosecutor/Records Number:
- Plaintiff / Petitioner

CHARLIE Y CHENG | o
o Defendant / Respondent
SPOKANE EYE CLINIC : : :
JASON H JONES MD
ROBERT S WIRTHLIN MD

I, Ozzie D. Knezovich, Shenff in and for satd County and State do hereby cemfy that on
August 02, 2013I received the following: -

Summons First Amendment Complaint

and that ! served the same on August 07, 2013 at the hour of 01:44 PM within the Countv of
Spokane, State of Washington as following:

Substitute : After diligent search and inquiry, was unable to find:
JASON H JONES MD
427 S BERNARD ST SPOKANE, WA 99204-2509

| served by delivering to and leaving with:
LISA WERNER, .H.R.

personally, a person of suitable age and discretion, then resident
therein at the house and usual abode of said:
JASON H JONES MD

Print Date; 08/15/2013 Spokane County ROS RPT01 Page 1 of 6



Service : Fee

Copies - $45.00
Service 2 $70.00
Return $45.00
Mileage _ ‘ ) $20.00
Total: $180.00
QOzzie D. Knezovich, Sheriff FOR USE ON OUT-OF-STATE OR FEDERAL SERVICE:
Spokane County, Washington Subscribed and Sworn to before me this:
iy . o day of
By: . _ I _
Deputy Sheriff - ~ |[NOTARY PUBLIC in and for the State of Washington,
| Dated: MG V5 ooms N |residing in Spokane. My commission expires: _

" PRIOR TO YOUR COURT DATE, THIS RETURN OF SERVICE MUST BE FILED IN_
THE COURT OF JURISDICTION WHERE YOUR CASE RESIDES! |

Print Date: 08/15/2013 Spokane County ROS RPTO1 Page 2 of 6



Spokane County Sheriffs Office .y
' Spokane County, Washington
Sheriff's Return of Service

State of Washihgton ) o 4 - Sheriff Number: 2013/08-0017

- _ )ss . Court Number: 13202619-2
“Countyof Spokane - )} . ProsecutorlRecords Number:-
| Plaintiff / Petitioner
CHARLIE Y CHENG R o
. .  Defendant/ Respondent

SPOKANE EYE CLINIC -
~ JASON H JONES MD |
~ ROBERT S WIRTHLIN MD

I, Ozzie D. Knezovich, Sheriff in and for sald County and State do hereby certlfy that on
August 02, 2013 | received the following: =~~~ =

Summons; First Amendment Complaint

and that | served the same on August 13, 2013 at the hour of 12:38 PM within the County of
Spokane, State of Washington as following:

Substitute After diligent search and inquiry, was unable to find:
SPOKANE EYE CLINIC

MICHAEL D. CURRIN, R/A
422 W RIVERSIDE AVE STE 1100, SPOKANE, WA 99201-0302

| served by delivering to and leaving with:
ERIN HILL, Legal Assistant

personally, a person of suitable age and discretion, then resident
therein at the house and usual abode of said:
SPOKANE EYE CLINIC

Print Date: 08/15/2013 Spokane County ROS RPTO1 Page 3 of 6



Service Fee
Copies $45.00
Service 2 $70.00
Return $45.00
Mileage : $20.00
Total: $180.00
Ozzie D. Knezovich, Sheriff FOR USE ON OUT-OF-STATE OR FEDERAL SERVICE:
Spokane County, Washingfon Subscribed and Sworn to before me this:
Deputy Sheriff NOTARY PUBLIC in and for the State of Washington,

Dated. AUG 15 2013 ’ residing in Spokane. My commission expires:

PRIOR TO YOUR COURT DATE, THIS RETURN OF SERVICE MUST BE FILED IN
'THE COURT OF JURISDICTION WHERE YOUR CASE RESIDES!

Print Date: 08/15/2013 Spokane County ROS RPT01 Page 4 of 6





