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Plaintiff General Construction Company ("GCC") submits this 

Second Amended Brief in response to the Brief of Appellant filed herein 

by Defendant Public Utility District No.2 of Grant County ("PUD"), and in 

support ofGCC's cross-review. 

This action arises out of a competitively bid project (the "Project") 

commenced in 2005 to substantially modify and construct a fish bypass 

within Future Unit No. 11 ("Unit 11") of the Wanapum Dam on the 

Columbia River for the safe and environmentally appropriate passage of 

migrating fish. CP 41 7, 13823. GCC was the lowest responsive and 

responsible bidder, was awarded the contract ("Contract") and served as 

General Contractor for the Project. CP 1294-1295. Unit 11 is made up of 

three "slots," A, Band C, which are next to each other when Unit 11 is 

viewed from above. CP 18681,4418,3072. 

Due to significant errors and omissions in the design documents 

prepared by PUD and its designers, multiple rounds of late-issued changes 

to the design, and undisclosed but known (by PUD) instability of the 

existing Dam, the Dam moved in a downstream fashion during 

construction. CP 1288-1297 (App. R), 1444-1447 (App. S), 18680-18693 

(App. T), 2307-2314. As a result, GCC was forced (at PUD's direction) to 

cardinally alter its construction methods and to perform significant extra 

work that far exceeded and materially differed from the scope and nature of 

the Project contemplated by the parties' Contract. ld. PUD was at all 

times promptly notified and well aware that the changes would require 
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extra work and would give rise to additional costs and delays. Id. PUD 

directed that all such issues must be dealt with via weekly Project meetings 

and direct discussions between PUD and GCC Proj ect personnel (rather 

than in formal claim letters, which PUD unequivocally directed GCC not to 

send during the earliest stage of the Project). CP 13822-13831. Consistent 

with this directive not to follow the formal contractual notice requirements, 

several changes and issues were resolved near the end of the Project via a 

February 2007 Settlement Agreement and Change Orders 2 and 3, which 

provided for the payment to GCC of millions of dollars in extra 

compensation and a substantial extension in the Project schedule even 

though no formal notice was given for those paid items. CP 13822-13831. 

The claims that were "excepted" from and not resolved in the Settlement 

Agreement, along with additional items arising later in the Project, were 

included in GCC's Request for Equitable Adjustment ("REA,,).l CP 5443-

5444. PUD's refusal to pay any of the amounts sought in the REA 

necessitated this action. 

This appeal involves nine orders entered in response to PUD' s 

serial motions for partial summary judgment. PUD seeks reversal of the 

trial court's orders denying five ofPUD's motions and motions for 

reconsideration thereof. Importantly, rather than seeking dismissal of any 

I The REA was a comprehensive document Gec submitted to PUD pre-litigation detailing 
the bases for its substantial extra costs and delays, which organized the multitude of 
changes, impacts and extra work into approximately 16 categories of issues, each detailed 
in narrative form and accompanied by volumes of supporting corroborating documents, 
schedules and cost breakdowns. CP 1297, 5443-5444. 
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particular claim for relief in its entirety, PUD's motions only sought 

dismissal of discrete portions of the breach of contract claitn for relief 

associated with discrete issues from GCC' s REA, which matters PUD' s 

motions characterized as "Claims" (e.g., Claims 1,2,10,11 and 7/16, 

which numbers are derived from the REA). CP 31, 171, 349,4817,4914, 

5994, 13508. PUD has failed to meet its burden of establishing reversible 

error and the five Orders subject to its appeal should be affirmed. 

On cross-review, GCC seeks reversal of the four Orders entered by 

the trial court granting partial summary judgment. Genuine issues of 

material fact require the reversal of the four Orders on GCC's cross-review. 

ASSIGNMENTS OF ERROR AND ISSUES 

I. RESPONSE TO PUD ASSIGNMENTS AND ISSUES 

PUD's Brief fails to comply with RAP 10.3(a)(4), because none of 

the Assignments of Error or issues involve a ruling the trial court actually 

made. Each of PUD' s eight assignments of error attribute to the trial court 

purported "matter of law rulings/' which were never made. Instead, PUD' s 

assignments paraphrase (and its Argument section block quotes and cites) 

statements contained in several proposed forms of order prepared by 

PUD's counsel in connection with its motion for reconsideration, which 

proposed orders were never signed by the trial court Judge!!.! entered 

below. PUD' s Brief attempts to manufacture the appearance of legal error 

by disingenuously casting as "matter of law ruling [ s]" eight statements the 

trial court never made or adopted. See PUD Brief at 30, 34, 36-37,40,42, 
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45 and 47. Copies of the five Orders that are actually at issue (those 

denying PUD's motions) are found in the record at CP 9724-9758, 9936-

9982,9983-10029,10030-10076,10077-10123 and 11015-11021, and with 

the underlying letter rulings are attached as Appendices D, G, I, J, L-Q. 

Similarly, PUD's Brief identifies six "issues," which merely pose 

questions that attempt to set up the manufactured (and never made) rulings 

listed in the Assignments. The identified issues ignore not only the true 

nature and bases of GCC' s claims, but also the extensive factual record 

supporting each such claim. 

Without waiving GCC's objections to PUD's fundamentally flawed 

Assignlnents of Error, the following is an accurate summary of the trial 

court's actual rulings that correspond to the general subj ects raised in 

PUD's claimed Assignments. 

Assignments Nos. 1 - 4 relate to the "notice of claim" provisions of 

the Contract, including (a) whether PUD waived the right, if any, to require 

compliance, (b) whether the clauses apply to the few REA issues against 

which PUD moved, (c) what the clauses mean and require and in what 

circumstances, (d) whether the clauses apply where GCC performed at 

PUD's direction extra work outside the scope of the Contract and (e) 

whether the foregoing present questions of fact to be decided by the jury. 

The trial court ruled that questions of fact precluded entry of partial 

summary judgment for on its motions. The court correctly ruled that 

the notice provisions only applied where the subject work was within the 

Contract's original scope, that the issue of whether particular work giving 
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rise to a claim is extra work outside the scope of the original Contract is a 

question offact, and that there are genuinely disputed facts in the record as 

to each of the claims at issue. CP 9724-9758, 9936-9982, 9983-10029, 

10030-10076,10077-10123,11015-11021 (Apps. D, G, J, L, Q). 

~.2.!.6~~~'!!!:'''':;:' contends that sub-components 1 and 3 of the 

REA issue which PUD labels as "Claim 2" should have been "dismissed" 

because GCC's witnesses testified that those particular sub-components do 

not have their own economic and time impacts, but that the time and 

money impacts only directly flowed from sub-component 2. First, even if 

those sub-components were "dismissed" (which would be inappropriate 

since GCC has not asserted a separate claim for relief based exclusively on 

those sub-components), the relief GCC seeks for Claim 2 would be 

unaffected. Moreover, evidence regarding all three sub-components 

provides a broader picture of the context in which the monetary and 

schedule impacts arise. See CP 5303-5304, 5279-5280, 5360. 

Assignment No.6 mischaracterizes the testimony of GCC' s CR 

3 O(b )( 6) designee and the nature and basis of "Claim 2" to aid PUD' s 

misplaced argument that the subject costs were "within the scope of the 

contractor's original contract obligation," an argument that is simply 

incorrect. As GCC's CR 30(b)(6) designee (and other witnesses) 

confirmed, Claim 2 seeks additional costs GCC incurred in performing 

extra PUD-directed work outside the scope of the Contract that was 

necessitated by inaccuracies and omissions in the PUD-furnished design 

documents. CP 5357-5360, 6827-6828, 8027-8028; see also CP 5392-
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5394, 5303-5304. 

In Assignment No.7, PUD mischaracterizes GCC' s "Claim 10" as 

being based on a "changed conditions" theory, which it is not. The "Coffer 

Cell Claim" seeks additional compensation and an extension of time for 

extra costs and delays that GCC incurred as a result ofPUD's interference 

with GCC's performance of work activities which sequentially had to be 

completed before the coffer cell could be removed, including directing 

GCC to perform work which PUD admitted was not required by the 

Contract Documents, directing GCC's means and methods of performance, 

and imposing upon GCC concrete cure time periods not required in the 

Contract Documents. CP 2291-2293,1253-1254,8033. 

For similar reasons, Assignment 8 lacks merit. Contract Provision 

SR-11 is inapplicable to GCC's actual Coffer Cell Claim, which is not 

based on "extreme river conditions." Jd.; CP 2293. 

GCC CROSS-ASSIGNMENTS OF ERROR 

Cross-Assignment No.1. Based upon manifest genuine issues of 

material fact, the trial court erred in entering the Order of March 5, 2010 

Granting PUD's Motion to "Dismiss" [sic] Selway Paint Claim (CP 

15136-15143) and Order of June 24,2010 Denying GCC's Motion for 

Reconsideration (CP 4606--4607, App. A), including in failing to rule that 

PUD waived the formal claim notice requirements of the Contract; 

Cross-Assignment No.2. Based upon manifest genuine issues of 

material fact, the trial court erred in entering the Order of January 12,2012 

/ / / 
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Granting PUD's Motion for [Partial] Summary Judgment: GCC Superior 

Knowledge Claim (CP 16800-16805, App. 

Cross-Assignment No.3. Based upon Inanifest genuine of 

material fact, the trial court erred in entering the Order of April 13, 2012 

Granting PUD's Motion for [Partial] Summary Judgment: GCC's Mistake 

Claim (CP 17055-17059, App. H); and 

Cross-Assignment No.4. Based upon manifest genuine issues of 

material fact, the trial court erred in entering the Order of January 12, 2012 

Granting PUD's Motion for [Partial] Summary Judgment: Writing on 

Blackboard as Notice (CP 1679 -16799, App. F). 

III. ISSUES PERTAINING TO CROSS-ASSIGNMENTS OF 
ERROR 

1. The factual record establishes that PUD expressly waived 

notice provisions under the Contract, and demanded that GCC rescind 

notices that it attempted to provide. VI as the entry of an order gl anting 

partial summary judgment (i.e. the Selway Paint Claim) based upon the 

issue of notice inappropriate when there are material issues of fact in the 

record that evidence PUD's waiver of notice provisions? (Assignment of 

Error 1); 

2. The factual record establishes that PUD possessed material 

information regarding the stability of the Dam prior to Project 

advertisement and bid and during the course of construction, but failed to 

disclose that information to bidders, including GCC. The factual record 

also establishes that a stability event occurred during the course of 
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construction that was directly related to the undisclosed superior 

knowledge ofPUD. Was the entry of orders granting partial summary 

judgment on the issues of superior knowledge and Inistake inappropriate 

when the record contains substantial evidence that PUD possessed material 

information regarding the stability of the Dam, that PUD failed to disclose 

that information to GCC, and PUD's failure to disclose that information 

was directly relevant to the significant issue ofDmn stability during the 

course of construction which ultimately caused significant damage to 

GeC? (Assignments of Error 2 and 3); 

3. The factual record establishes that GeC wrote one of its 

written notices of claim on a blackboard in the Project trailer during a 

meeting among representatives of GeC, PUD and PUD's engineer. Was 

the entry of an order granting partial summary judgment inappropriate 

given that the record evidences, without contradiction, that 

(notwithstanding PUD's waiver and the inapplicability of the Contractual 

notice provisions to the issue) GCC provided a written notice of claim on 

the jobsite blackboard, PUD received such notice and blackboard writing 

was not prohibited by the Contract? (Assignment of Error 4); and 

4. Does the existence in the record of genuine issues of 

material fact, applying the standards ofCR 56, require the denial ofPUD's 

motions for partial summary judgment? (Assignments of Error 1 through 

4). 

III 
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I. 

A. PUD's Undisclosed, Superior Knowledge of Material 
Stability Concerns. 

PUD had been conducting stability analyses of the Datu for years 

prior to the Advertisement for Bids for the Project and the Contract aw'ard 

to GCC. CP 18681-18689. Prior to the Project, the Federal Energy 

Regulatory ConlrI1ission ("FERC") required PUD to perforrI1 an upgraded 

stability analysis of the Dam. See, e.g., CP 18683,6852-6853. The 

process that followed from FERC's requirement was completed in 2004, 

and certainly by early 2005, well before the Project was advertised for bid. 

CP 18683-18688. The FERC process required PUD to engage an 

independent consulting engineering firm, Acres International ("Acres"). 

CP 18682-18684. The result of the process was that PUD, Acres, and 

FERC reached a "consensus" that identified the highest, most serious, 

potential failure mode ("PFM") involving possible catastrophic failure of 

the entire Dam. CP 18683-18684,6853-6858. That PFM involved 

potential corrosion of the thirteen "temporary" tendon anchors in each of 

the future units.2 Id.; CP 6855 

The process that yielded this "consensus" was a series of meetings 

among PUD, Acres, and FERC which involved review and analysis of a 

large volume of PUD documents. CP 18683-18685, 6858. These meetings 

2 The Proj ect involved modifications to one of the future units -- Unit 11. CP 18681. 
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resulted in the consensus that tendon anchor failure posed the most 

significant risk of catastrophic Dam failure. CP 18835-18836, 18850-

18852, 18938-18939, 19054-19058. The group determined that if the 

thirteen "temporary" tendon anchors in each future unit (CP 18844) were at 

only 30% of their original strength, the top of the Dam would move 0.07 

inches downstream, via rotation around its bottom downstream comer. CP 

18683-18684,6903,6909. Alternatively, the total loss of5 of the 13 

anchors - a 38% loss - would cause the top of the dam to move .036 inches 

downstream, again via rotation around its bottom downstream comer. CP 

6903,6909. 

The consensus reached during the private meetings regarding the 

potential for catastrophic failure of the Dam was never conveyed to GCC 

or to PUD's design engineers for the Project, Jacobs Civil, Inc. ("Jacobs"). 

CP 3620-3621, 3630-3631, 3637-3640, 3647-3648, 3656-3657, 3672-3676, 

4035-4036,2830,18685-18691,1290,6861,6899. 

Jacobs, without knowledge of the meetings or PFM consensus, 

considered installing additional anchors in Unit 11 during construction of 

the fish bypass Project to improve stability during construction. CP 18684-

18685. That proposal to install additional anchors was rejected by PUD 

after a costibenefit analysis. CP 18685, 19104-19107. The cost-saving 

rejection occurred despite the fact that if the anchors were deteriorating, the 

deterioration would have an adverse effect upon Dam stability during 

construction. CP 18683-18685, 18688-18689, 6860, 6863. 

/ / / 
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All of the above occurred - or, in the case ofPUD informing 

Jacobs, did not occur - before PUD advertised the Project for bids. See, 

supra. Nothing in the Project plans or specifications disclosed the potential 

that the anchors had corroded. CP 18685, 18687-18690, 1289-1292, 1296. 

Nothing in the Project plans or specifications disclosed that corrosion of the 

anchors could lead to catastrophic failure of the Dam in its in situ 

condition. Id. Nothing in the Project plans or specifications disclosed that 

corrosion of the anchors could lead to movement of the top of the Dam 

downstream, or even the Dam's catastrophic failure, during construction. 

Id. Nothing in the Project plans and specifications informed bidders that 

there was information relevant to the Dam's stability available to bidders. 

See CP 18685, 1289-1292, 1296. 

The plans and specifications issued by PUD invited and 

contemplated that bidders might develop construction sequences (including 

dewatering and placement of concrete) different from the "general 

framework" provided in the plans and specifications. CP 18688, 19015-

19016,19115-19116,19151,1290,6860,6871, 4029-4031, 2307-2313. 

As explained in more detail in section LC(1) below, before 

submitting its bid to PUD, GCC asked if a concurrent, two slot at a time 

("Two-Slot") method of construction would be acceptable. CP 1292-1293. 

PUD, without mentioning anything regarding the anchors or their 

significance to Dam stability under normal circumstances or construction, 

and without mentioning even the existence of its superior knowledge, said 

in substance "yes, you may submit a Two-Slot concurrent method based 
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bid and we will work with you." CP 18685, 18687-18690 (App. T), 1292-

1295 (App. R), 2308, 2311-2313. 

Had PUD disclosed its knowledge related to the risk of potentially 

catastrophic Dam failure that would accompany significant corrosion of the 

anchor tendons, GCC could have considered the increased risk of re

sequencing work in Unit 11. CP 18689-18690. GCC also could have had 

the ability to evaluate for itself the feasibility of its concurrent, Two-Slot 

Method construction sequence upon which its bid was based. Id. PUD's 

superior knowledge was not disclosed in the Jacobs-prepared Stability 

Analysis, because PUD withheld that same vital information from Jacobs. 

CP 18685-18690,3620-3621,3630-3631,3637-3640, 3647-3648, 3656-

3657, 3672-3676, 4035-4036. 

During construction in early 2006, the top of the Dam moved 

downstream via rotation around the downstream bottom comer of Unit 11 

approximately .05 inches. CP 18689-18690, 1445-1446,4527, 8978, 6903, 

6909-6910. This Dam movement caused PUD to stop work on the Project 

and direct GCC to stop performing according to its then-accepted Two-Slot 

Method. See, generally, CP 1296, 1445-1447,4527, 8978,20148, 2903, 

2914-2915 (ft .. pps. R, S, EE, FF, LL, 00). But PUD did not infonn FERC 

of the Dam movement. CP 4078-4080, 4086-4087, 2906-2908. 

B. PUD's Waiver of Contractual Notice Provisions 

GCC mobilized to the Project site in July, 2005. CP 13823. In 

August of2005, Mr. Dana Jeske, PUD's Project Engineer/Manager and 

principal on-site representative, directed that issues arising during the 
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Project would be dealt with between the parties in the course of Project 

meetings and related discussions, ultimately to be resolved by agreements 

between him and Gee's representatives "in the field." CP 13771-13772, 

13904-13907 (Apps. MM and NN). Mr. Jeske stated to GCC on multiple 

occasions that PUD did not want to receive claim letters. See CP 13904-

13905,13909-13910,13823-13824. 

By early September, 2005, GCC began to discover design errors 

and omissions with respect to the Project plans and specifications upon 

which GCC based its bid. CP 13903-13917. One such design issue 

concerned rock excavation. Id. Gee's proposal, as accepted by PUD and 

incorporated into the Contract Documents, specifically excluded rock 

excavation. Id. However, early in the Project, PUD took the position that 

GCC would be required to perform rock excavation. CP 13904-13905. 

GCC directed a letter to Mr. Jeske to advise PUD of the rock 

excavation claim. CP 13904-13906, 13909-13910 (Apps. DD and MM). 

Mr. Jeske demanded, without any equivocation whatsoever, that GCC 

withdraw the claim letter. CP 13905, 13911 (App. MM at 3, 7). Mr. Jeske 

further directed that he did not want to receive any claim documentation on 

the Proj ect, but rather that Gce should instead focus on performing the 

work. CP 13905-13906 (App. MM at 3-5,9, 14). He emphasized that any 

issues that arose would be dealt with between the parties in the course of 

Project meetings. CP 13906-13907. Mr. Jeske threatened that he had the 

power to remove anyone who disobeyed his directives, and later in 2005, 

III 
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he ordered GCC's Project Manager removed from the Project. CP 13905-

13907,13911-13916. 

Throughout 2005,2006 and 2007, PUD required and re-confirmed 

that GCC adhere to the alternative PUD-directed procedure for raising 

Project issues and claims in an informal fashion as referenced above, and as 

further evidenced by the exchange between PUD and GCC regarding 

Request for Information ("RFI") 207 (CP 13879-13880, 13899-13902), the 

execution of Change Order No.3 (CP 13941-13950; CP 13823-13824) and 

the NACE/Selway Paint claim (CP 13770-13777; 13823-13831). PUD 

directed the method of Contract issue and claim presentation and 

resolution, at the consequence of project management removal if GCC did 

not comply. Id.; CP 13905-13907. GCC fully complied with the method 

of claim handling in the field as mandated by Mr. Jeske. CP 13771-13772. 

Consistent with Mr. Jeske's unequivocal directives concerning the 

PUD-required method for GCC to approach design changes and issues on 

the Proj ect, such design changes and issues were discussed both inform all y 

with PUD and in meetings held to negotiate change orders and to monetize 

the amount of change orders as well as the extensions in Contract time. CP 

13771, 13824-13825, 13779-13783 .. A.ny departure from that process \vas 

strongly and unequivocally discouraged by Mr. Jeske from the outset of the 

Project in 2005, as referenced above. CP 13905, 13911. GCC relied upon 

and complied with the above-referenced directives ofPUD. CP 13771-

13772, 13906-13907, 13823-13824. 

11/ 
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Pricing and extensions of time for changes on the Project were 

negotiated after the subject work had commenced, and before formal 

change orders were issued. CP 13771-13772, 13823-13824, 13904-

13905, 13879-13880. With respect to most of the changes that had arisen 

by that point in the Project, the negotiations took place in February of 2007 

and culminated with the execution of a Settlement Agreement and Change 

Orders 2 and 3, which resolved several of the then-existing claims with 

PUD agreeing to pay GCC an additional approximately $6 Million and 

granting an extension of time of more than 350 days. CP 13771-13776, 

13824-13830,13868-13872. 

During that process, the parties (in accordance with Mr. Jeske's 

dictated method of issue resolution) collected all of the then outstanding 

claim issues, which numbered more than two dozen. Id. Although Mr. 

Jeske originally submitted a declaration in this matter stating that there was 

contemporaneous notice given for all of those issues resolved in Change 

Orders 2 and 3 (CP 14003, 14008-14009), PUD's counsel later on the 

record disavowed that testimony. CP 3585-3587, 3593-3594, 11551, 

11555-56, 11567-80, 11602-10 (May 10,2011 Hrg. Tr.). Approximately 2 

years into the Project, PUD executed $6 l\;fillion worth of Change Orders 

with a nearly one year time extension to address those issues, even though 

GCC had not provided formal written notice for some of them. CP 13771-

76, 13824-13830, 13868-13872, 13904-13905, 13879-13880. 

Consistent therewith, PUD's George Thompson during his 

deposition testified that no notice was required where PUD was aware of 
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and directed the work in question. CP 2931-2938. Specifically, regarding 

the claims that arose early in the Project but that were paid in early 2007 

via Change Orders 2 and 3, Mr. Thompson testified: 

Q: So ... is it your testimony that all of these claims that were 
paid, all these amounts that were paid in Exhibit 54 
[February 2007 Settlement Agreement] had been properly 
noticed to the District? 

* * * 
A: No. 
Q: They were not properly noticed? 
.A: }Jo. 
Q: Then why were they paid? 
A: Some of those claims were District requests that didn't 

require a notice to GCC. 
Q: Let me get this straight now. So if it was a District 

request then the notice was not required, is that what 
you're saying? 

A: Yes. 

CP 2935-2936 (emphasis added) (App. 00 at 12-13) 

In fact, there were no formal notices of claim letters sent with 

respect to virtually any of the issues in Change Orders 2 and 3. CP 13825-

13826, 13771. They had been evaluated at the weekly Project meetings, 

docurl1ented in the lueeting nlinutes, and negotiated and finalized in early 

2007 in connection with the execution of Change Orders 2 and 3. Id. 

Jacobs prepared a narrative report of the then-outstanding claims and 

furnished it to Mr. Jeske on Thursday, February 1, 2007. CP 13771-77, 

13919-13920, 13943, 13949-13950. The NACE paint inspection/Selway 

Claim was analyzed at that time, as were the other claims at issue in this 

action, including the Slot Claim. CP 13771-13777, 13919-13920, 13929-

13939. 
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Other claims were "excepted" in writing from the Settlement 

Agreement, including the Slot Claim and NACE/Selway Claim, with the 

undisputed agreement of GCC and PUD that they would be dealt with and 

resolved at Project completion. CP 13771-13777, 13824-13831. Others 

had not yet arisen. Id., see also sections LC(2)-(5) below. 

C. Summary of "Claims" From GCC's REA At Issue 

1. Claim 1: Slot Claim 

Unit 11 of the Dam is made up of three "slots," A, B, and C. The 

Contract Documents, which PUD prepared and furnished to bidders, 

proposed a general conceptual method of construction in which some 

portions of the work in each slot had to occur sequentially (i.e. a "Qne

Slot" at a time method). CP 1288-1297 (App. R), 1311, 1308,2307-2313. 

Addendum No.1 to the Contract Documents (issued after the 

Advertisement for Bids but before bid or Contract award) allowed bidders 

to propose another method of construction, and to provide a schedule and 

narrative for such other method. Id.; 1308-1311. Prior to the bid due date, 

GCC contacted PUD and specifically asked whether a concurrent two slot 

at a time construction sequence ("Two-Slot Method") would be acceptable 

i.e. vvhether Gec could \vork in more than one slot at the same time. CP 

1292-1293,2308,2312. PUD responded affirmatively. Id. 

Accordingly, on May 5, 2005, GCC submitted with and as a part of 

its bid (CP 1390-1443) a "Narrative Report" (CP 1405-1411) and bid 

schedule (CP 1412-1413) setting forth a Two-Slot Method of construction, 

which was an express condition ofGCC's bid. CP 1293-1295 (App. Rat 
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7,24-41),1405-1407,2312-2313. Utilizing this Two-Slot Method, GCC 

projected that it could complete the Project earlier, and at a much lower 

cost to PUD. Jd.; App. Rat 39. 

On May 23, 2005, PUD accepted GCC's bid without exception to 

GCC's schedule, Narrative or the Two-Slot Method. CP 20060, 1294-

1295,2313 (App. X). PUD determined GCC's bid to be "both 

commercially and technically compliant." CP 20049, 20051 (Apps. U, V, 

W). GCC's bid was the lowest (by approximately $8 Million) responsive 

and responsible bid. Id., 6150-6156, 20045 (App. U). Effective May 23, 

2005, the parties executed the formal Contract, which incorporated as 

"Contract Documents" GCC's bid including the Narrative setting forth the 

Two-Slot Method. CP 20061-20062 (App. X), 19559.3 

After analyzing (with its designer, Jacobs) the structural 

implications of the Two-Slot Method during May, June and July, PUD 

designed what it determined to be an acceptable Two-Slot Method. CP 

1295,4506-4515,20064-20076 (Apps. Y, Z, BB, CC). GCC incorporated 

that Two-Slot Method into its July 31, 2005 Project Schedule, and also 

(later) into its approved December 2005 Project Schedule. CP 1295. 

/ / / 

3 The Order of Precedence clause of the Contract (GC-26) provided that "[i]n the event 
there are any conflicting provisions or requirements" between different Contract 
Documents, they "shall take precedence in the following order: "Change Orders", 
"Addenda", "Specific Requirements", "General Conditions," "Technical Specifications" 
etc. CP 19578-19579. As such, to the extent of any conflict, Addendum No.1 (which 
modified Specific Requirement SR-14 and Technical Specification T-il to invite the 
alternative proposed methods and call for the schedule and narrative) governs over any 
other section of the Contract Documents other than Change Orders. Id. 
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GCC commenced perfonnance of its work accordance with the 

PUD-designed and approved Two-Slot Method (and GCC's approved 

Schedules). 1 1296 (App. R), 1445 (App. S). The sequence of each 

item of work was approved by PUD. ld. According to GCC's 

declarations, on January 3, 2006 GCC perfonned the first substantial 

concrete pour in accordance with the PUD-designed version of the Two

Slot Method. CP 1445. The pour was perfonned according to plan and 

was observed and approved by PUD representatives. CP 1445, 1296. 

On January 5, 2006, PUD infonned GCC that Unit 11 moved 

because of the concrete pour and ordered GCC to discontinue work. CP 

1445 (App. S), 1296 (App. R), 9337-9338. PUD claimed the movement 

caused Dam stability concerns (though, as discussed in Statement of the 

Case (II)(A) above, GCC later learned that PUD had known about such 

stability concerns for years before the Project and had withheld such 

infonnation from GCC and Jacobs). CP 1296-1297, 1445-1446, 9338 

(Apps. R, S, EE). 

PUD demanded a meeting, which occurred the next day on January 

6, 2006. CP 1446-1447, 1296,20148 (Apps. R, S, FF). PUD directed 

GeC to abandon the Two-Slot Method and to submit for PUD approval a 

revised sequential (i.e. One-Slot at a time) method. ld., see also CP 20153, 

20160-20169,4527. During this face-to-face meeting, GCC notified PUD 

orally and in writing on the Project blackboard that PUD's direction to 

abandon the Two-Slot Method was a change and that PUD would be 

responsible for the financial and schedule consequences. CP 1446 (App. S). 
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PUD's George Thompson testified that, prior to Dam movement, 

GCC was always anticipating performing the slot dewatering work 

concurrently (the Two-Slot Method) (CP 2889) and that the concrete 

placement sequence (CP 2903) and concrete pour schedule (CP 2914-

2915) changed as a result of the Dam moving. CP 2889, 2903, 2914-2915 

(App.OO). But evidence exists that the impact to GCC's work was much 

more substantial than that. See, e.g., CP 1290-1297 (App. R). 

The details of the changed sequence were developed and 

memorialized during the remainder of January and February 2006 through 

the parties' exchanges in connection with Submittal 54A and RFI 62. CP 

9301,9319-9320,9086-9094,9108-9109, 9115-9116, 9131-9140 (Apps. II, 

JJ); see also Apps. FF, GG, HH, KK. Thereafter, GCC continued work in 

Slot B in the manner directed by PUD and based upon PUD' s directed and 

changed (One-Slot) method. CP 1296-1297, 1446 (Apps. R, S). As a 

result of the material change to the originally-agreed and accepted Two

Slot Method, GCC incurred significant increased costs of several million 

dollars and a full calendar year of schedule delay. CP 1296-1297. 

2. Claim 2: Upstream Stoplog Guiderail Conflicts 

Clainl 2 seeks additional compensation for extra work Gce 

performed at PUD' s direction to address alleged design deficiencies related 

to the installation of stoplogs and related components on the upstream side 

of the Dam. CP 5357-5362, 5392-5395, 5303-5304, 8026-8028. 

Long after GCe submitted its bid and after it had flooded Slot B, 

PUD issued on March 13, 2006 revised guiderail drawings showing 
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modified locations and installation criteria. CP 5357. The drawings also 

depicted a smooth upstream concrete face of the darn, without any 

inconsistencies or bulges. CP 5357-5358, 5392. As GCC commenced 

performance of the guiderail work in February of 2007, it discovered that 

the face of the existing Dam exhibited inconsistencies and bulges in the 

concrete in the locations where the drawings called for the guiderails to be 

fastened, which bulges were not shown on the drawings or accommodated 

by the PUD-specified guiderails (which required pre-fabrication). CP 

5358, 5392-5393, 8027-8028. 

GCC immediately reported this issue, which was not shown in the 

design documents, to PUD. CP 5358-5359, 5363, 5393, 5396. PUD 

responded with District Instruction ("DI") No.2 on February 28, 2007 

directing GCC to install the guiderails in locations different than called out 

in the design documents, to modify the guiderails and stoplogs to 

accommodate the changes, and to remove interfering concrete bulges and 

irregularities, which efforts GCC's Project Manager declared were not 

required or contemplated in the original (or revised) plans and 

specifications. CP 6827-6828, 5359, 5365-5366, 5393. In response, GCC 

delivered to PUD Serial Letter 318 dated tv1arch 8, 2007 notifying PUD 

that Gce would seek additional compensation and schedule reliefby 

reason of the resulting extra work. CP 5393-5394, 5401-5402. GCC 

strictly complied with the revised design and PUD's directives, but in 

doing so was delayed and incurred additional costs. CP 5359-5360, 5393-

5394,5304. 
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3. Claims 7 and 16 

GCC's Project Manager stated in his Declaration that "Claim No.7" 

and "Claim No. 16" both arise from GCC's performance of extra work at 

PUD's direction, and the resulting delays and inefficiencies caused by 

errors and omissions in PUD's plans and specifications. CP 5440-5452, 

8040-8047. And these design defects manifested themselves as conflicts 

between different design documents, lack of adequate access and 

clearances for the work, and other design deficiencies requiring correction 

andlor clarification. Id. The design issues necessitated dozens of RFIs 

from GCC also asking PUD to correct and clarify inconsistencies and 

errors in the plans and specifications. CP 5442, 5452; see also 5454-5455. 

In response, PUD made design revisions, and directed GCC to 

proceed with the work in materially different ways. CP 5442, 8041-8046. 

Late in the Project, PUD commenced the issuance of written DIs to respond 

to RFls and to give direction. CP 5442, see also 5454-5455. For the first 

nearly two years of the Project, PUD issued a total of one DI, but (after the 

February 2007 Settlement Agreement) for approximately the final year of 

the Project, PUD issued more than 260 DIs. CP 5442. GCC did not sign 

any of the DIs underlying Claims 7 and 16. See CP 5443, 5451-5452.4 

The cumulative effect of the design errors and changes required 

GCC to perform extra and changed work, which caused additional cost and 

delay. CP 5443-5444, 5445-5452, 8041-8046. When it became apparent 

that such issues would have monetary and schedule impacts, GCC notified 

4 For additional background on DIs, see CP 5420-5423, 14765-14771, 14774-14780. 
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PUD in writing of such claims and their compensation and schedule 

impacts. CP 5443-5444, 5445-5452. 

4. Claim 10 Coffer Cell Claim 

The Coffer Cell Claim seeks additional compensation and an 

extension of time for extra costs and delays that GCC incurred as a direct 

result of significant, unilateral changes by PUD to what was called for in 

the Contract Documents with regard to work activities that had to be 

sequentially completed before the coffer celts could be removed. See, e.g., 

CP 1249-1254,2289-2294,8030-8033. Due to PUD-caused delays, GCC 

could not complete such work activities and remove the downstream coffer 

cell in the timeframe planned prior to the high water season. Id., 1251-

1252,2291,2297-2298,2301,8032. 

For example, GCC's Project Engineer stated that PUD directed the 

specific manner (and desired results) of work on the downstream chute and 

flow spreader protected by the coffer cell that was more labor intensive and 

expensive to perform than the surface treatments called for in the Contract 

Documents for those areas. CP 1251-1252,2291,2297-2298,2301,8032. 

PUD also held GCC to a standard regarding allowable surface cracking in 

the surface and vertical walls of the downstream flow spreader protected by 

the coffer cell, which was more rigorous and more onerous than required 

by the Contract Documents upon which Gee's bid and Project schedule 

5 A "coffer cell" or "coffer dam" is a temporary structure constructed to exclude water 
from an enclosed area to allow work "in the dry." CP 99. PUD and its consultants 
approved GCC's coffer cell design. CP 1251,1281. 
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were based. CP 1251-1252,2291,2295-2296,8032. PUD also directed a 

28 day cure time period from the date of placement before final 

determination of the extent of flow spreader crack repair, which cure period 

was not contemplated in the Contract Documents or in the schedule. CP 

1251,2292,8031-8032,6444-6446. 

This changed work directed by PUD was more costly and delayed 

the Project and prevented GCC from completing its work in accordance 

with the PUD-approved schedule, including completing work within the 

coffer cell area by early March, 2007. CP 2290-2292, 1251-1252, 1275. 

No provision was made in GCC's approved plan or the approved schedule 

for flooding and subsequent de-watering of the coffer cell, because the 

work within the coffer cell was scheduled to be completed before flooding 

of the coffer cell would be an issue. CP 2291. 

However, the PUD-directed extra work extended the work within 

the coffer cell into April, 2007. CP 2291-2293, 1251. PUD flooded the 

coffer cell, further delaying GCC's work in that area and postponing into 

the fall of 2007 the completion of the remaining v/ork inside the coffer cell 

and the subsequent downstream wall extension work. CP 2292-2293, 1253. 

As a result, GCC was directed to de-water the coffer cell an extra tilne, 

clean the coffer cell, and then perform the extra work in the flow spreader 

area directed by PUD. CP 2292-2293, 1253-1254. 

GCC provided prompt notice of the multiple instances of changed 

and extra work directed by PUD that caused the delays ultimately resulting 

in the expenses and time associated with the flooded coffer cell. CP 2291, 
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2293,2295-2305. Those notices not only addressed the costs and delays of 

the extra work immediately at issue, but also notified PUD in advance that 

GCC was likely to incur additional costs and schedule impacts with respect 

to the coffer cell if the work was extended into the impending high water 

season. Id. 

5. Claim 11 - Flow Fairing Changes Claim 

REA 11 deals with PUD-directed changes to the flow fairings6 area 

of the Project. CP 6203-6212, 8035-8038, 6374-6380, 6416-6417, 8036. 

The claim has three components, two of which are at issue: (1) Pre-Fit 

Requirement, and (2) Shrink Wrap. Id. 

Pre-Fit Requirement. The Contract Documents permitted for 

modules 1 and 2 of the flow fairings to be installed in halves because of 

their size and weight. CP 8036. Before the module installation work 

began, PUD directed a new requirement (not contemplated in the original 

erection plan or Contract Documents) that GCC pre-assemble ("pre-fit") 

the mating module sections before lifting them into their final location. CP 

6205, 8036, 8036=8037, 6205. PUD's directive arose for the first time 

during the submittal process for the flow fairing erection plan (submittals 

188A through 188E). CP 6205. After initial rounds of submittals, 

comments and re-submittals, PUD issued its "Response to Submittal #188A 

Final Review" on March 22,2007, which formally directed (extra-

III 

6 The flow fairings are large, rounded fabricated steel components that are installed on the 
upstream side of the dam to direct water flow into the fish bypass. CP 8036. 
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Contractually) GCC to pre-fit the module sections prior to placing the 

modules in their final locations. CP 6205-6206, 6328-6331. 

In response, GCC sent PUD Serial Letter 346 on April 2, 2007 

notifying PUD of the anticipated time and cost ramifications and providing 

notice that it intended to seek compensation for the anticipated extra work 

and resulting schedule impact. CP 6206-6207, 6351-6352. 

Shrink Wrap. The original flow fairing construction plan based 

upon the original Contract Documents did not require shrink wrap around 

the modules (or any other measure) to restrict fish access. CP 8037, 6207. 

As such, there was no reason for GCC in the submission of its bid to 

contemplate procuring, installing or removing shrink wrap. CP 8037. 

PUD ultimately directed GCC on April 5, 2007 to shrink wrap the modules. 

CP 6207-6209, 6254, 8037. On April 10, 2007, GCC notified PUD that the 

shrink wrap requirement was a directed change requiring extra work for 

which GCC was entitled to additional time and money. CP 6206-6208, 

6377-6379, 6389, 6395. 

6. Claim 12: Selway 

GCC subcontracted for the detailing, fabrication, painting and 

delivery of flow fairings modules 1-4 for the Project to Selway Corporation 

("Selway"). CP 13877, 13824-13825, 13770, 13599. PUD changed the 

Contract specifications by adding the new requirement that the NACE 

inspector be an independent third party rather than an employee of the 

fabricator. Id. Although Selway had included the inspection cost in its 

quotation to GCC, PUD's directive prospectively added additional expense 
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and impact as the independent inspector costs were well in excess of the 

amounts budgeted by Selway for use of an employee. CP 13825, 13877-

13880,13770. Though PUD had waived any such requirements, GCC 

promptly notified PUD of the issue upon the matter becoming a "claim" 

(i.e. when, after negotiations, it was excluded from the 2007 Settlement 

Agreement and Change Orders 2 and 3) and reserved its right to seek 

additional money and time. Id., see also CP 14798-14813. 

II. PROCEDURAL HISTORY 

In this action, GCC asserts multiple claims for relief, including 

breach of contract, breach of the implied covenant of good faith, breach of 

the implied warranty of adequacy of plans and specifications, cardinal 

change/quantum meruit, breach of the duty of non-hindrance, constructive 

acceleration, quantum meruit/reasonable value, and equitable recovery for 

mistake. CP 1-22. GCC's prayer seeks more than $20 Million. Id. 

In 2009 and 2010, PUD filed the motions for partial summary 

judgment at issue. CP 31, 171, 349, 4817, 4914, 5994, 13508, 16057. 

For the five Orders of which PUD seeks revievv', after extensive 

briefing, submission of dozens of declarations and many hundreds of 

exhibits,? and n1ultiple hearings, the trial court correctly determined that 

genuine issues of material fact required denial of PUD' s motions and 

entered the corresponding Orders. CP 9724-9758, 9936-9982, 9983-10029, 

10030-10076,10077-10123 CApps. I, L, M, N, 0). In 2013, PUD moved 

7 See lists of materials appended to and considered by the trial court in its various Orders 
and Order Certifying for Appeal. CP 9724-9758, 9936-9982, 9983-10029, 10030-10076, 
10077-10123,10902-11007. 
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for reconsideration of those Orders, which was denied on January 31, 2014. 

CP 11015-11020 (App. P). For the four Orders of which GCC seeks cross

review, the trial court granted portions ofPUD's motions for partial 

summary judgment (CP 15136-15143,26-30, 16794-16799, 16800-16805, 

17050-17054) and denied GCC's Motion for Reconsideration regarding the 

Selway claim (CP 4606-4607). On June 13,2014, this Court granted the 

parties' cross-motions for discretionary review. 

STANDARDS ON REVIEW AND CROSS-REVIEW 

The Court reviews the grant or denial of a summary judgment 

motion de novo and performs the same inquiry as the trial court. H ouk v. 

Best Dev. & Co nstr. Co., Inc., 179 Wn. App. 908, 911,332 P.3d 29 (2014). 

"A party moving for summary judgment bears the burden of demonstrating 

that there is no genuine issue of material fact and that the moving party is 

entitled to judgment as a matter of law." Id. (citations omitted). The Court 

must "review all facts and reasonable inferences from the facts in a light 

most favorable to the nonmoving party" and "[ t ]he moving party bears the 

initial burden of proving that there is no genuine issue of material fact." 

Kilcullen v. Calbom & Schwab, PSC, 177 Wn. App. 195, 202, 312 P.3d 60 

(2013) (citation omitted). 

The Court "reviews a trial court's denial of a motion for 

reconsideration for abuse of discretion, that is, discretion manifestly 

unreasonable, or exercised on untenable grounds or for untenable reasons." 

Northwest Wholesale, Inc. v. Pac Organic Fruit, LLC, 183 Wn. App. 459, 

481,334 P.3d 63,75 (Div. III 2014) (citation omitted). 
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I. GENUINE ISSUES OF MATERIAL FACT PRECLUDED 
ENTRY OF SUMMARY JUDGMENT ANY 
GCC'S CLAIMS. 

A. Assignment Nos. 1 and 2. 

PUD argues (citing "matter of law rulings" that the trial court never 

made) that GCC failed to follow certain notice of claim requirements of the 

Contract. PUD omits applicable Washington law and completely ignores 

the substantial factual evidence in the record. First, as referenced in the 

Statement of the Case, PUD unequivocally waived the notice and claim 

requirements of the Contract. 

1. PUD Waived Strict Compliance With Contractual 
Notice and Claim Provisions. 

In Mike M Johnson, Inc. v. County o/Spokane, 150 Wn.2d 375, 

386, 78 P.3d 161 (2003), the Washington Supreme Court reaffirmed the 

rule that "Washington law generally requires contractors to follow 

contractual notice provisions unless those procedures are waived." While 

waiver by conduct must be unequivocal, see Am. Safety Cas. Ins. Co. v. 

City o/Olympia, 162 Wn.2d 762,770, 174 P.3d 54 (2007), an "owner's 

knowledge of the changed conditions coupled with its subsequent direction 

to proceed with the extra work [evidences] its intent to waive enforcement 

of the written notice requirements under the contract." Mike M Johnson, 

150 Wn.2d at 388. 

In other words, the rule in Washington is that an owner cannot rely 

on a "no notice defense" when the owner knows of the work and 

authorizes, permits and directs the contractor to perform the work in 
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question. The Supreme Court confirmed this rule Bignold v. King 

County, 65 Wn.2d 817,822, 399 P.2d 611 (1965): 

Another finding was that the contractor' gave timely notice 
of the subsurface conditions on the job site.' In addition 
thereto, the appellant became immediately aware of the 
changed conditions as soon as they developed and ordered 
the contractor to perform the changes and extra work 
involved on these three items. Under such conditions, the 
county cannot defeat recovery by a contractor even if no 
written notice was given. 

Jd. (citations omitted). 

The Supreme Court has expressly acknowledged the continuing 

validity of this rule from Bignold in more recent cases,8 including Mike M 

8 See Am. Sheet Metal Works, Inc. v. Haynes, 67 Wn.2d 153, 158-59,407 P.2d 429 (1965) 
(holding that waiver was demonstrated by evidence that the owner "contends" the work 
was the contractor's responsibility, and that the owner "authorized, permitted, and directed 
[the contractor] to perform the work in question."); Lindbrook Constr., Inc. v. Mukilteo 
School District No.6, 76 Wn.2d 539,543,458 P.2d 1 (1969) (noting that "[t]he trial court 
held squarely notice in writing had been waived, saying: 'It is clear to this Court that the 
architect knew of this work, that he directed that it proceed, and at such time he indicated 
he did not feel that such as an extra; so I do not feel the failure to give written notice set 
forth in the contract would apply. The fact he was never informed of the actual extra, in 
my opinion, would not have added anything. I feel the failure of notice had been waived 
by the manner he handled such orders.' Bignold v. King Cnty., supra, supports the trial 
court in that position." (citation omitted)); see also Weber Constr., Inc. v. Spokane Cnty, 
124 Wn. App. 29, 35, 98 P.3d 60 (2004) (reversing trial court's entry of judgment based 
upon finding that "Weber offered substantial evidence that the County, by its conduct, 
waived strict compliance with the contract terms," since the County "knew that Weber was 
required to provide a dollar cost estimate," "knew Weber was aware of this requirement 
and was attempting to meet it," and "Weber requested needed information in order to 
provide that estimate, but the County failed to give it to Weber."); Morango v. Phillips, 33 
Wn.2d 351,357-58,205 P.2d 892 (1949) ("If any extras were furnished at the express 
request of the respondent, recovery can be had therefor, as such request would amount to 
waiver of the contractual provision."); Barbo v. Norris, 138 Wash. 627,635-36,245 P. 
414 (1926) (actions of parties amounted to waiver); A. Gehri & Co. v. Dawson, 64 Wash. 
240,243, 116 P. 673 (1911) (approving jury instructions stating "the contract means that 
unless the other party waives, by his conduct and acts, the right to demand such writing, 
there shall be no recovery"); Crowley v. United States Fid. & Guar. Co., 29 Wash. 268, 
274,69 P. 784 (1902) (contractual requirement for writing waived by actions of owner). 
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Johnson, a case upon which PUD heavily relies. There, the Court held: 

Contrary to MMJ's contention, the Court of Appeals in 
Bignold did not hold that the owner's actual notice of the 
changed condition in and of itself excused the contractor 
from complying with the contractual notice provisions. 
Rather it was the owner's knowledge of the changed 
conditions coupled with its subsequent direction to 
proceed with the extra work that evidenced its intent to 
waive enforcement of the written notice requirements 
under the contract. 

Mike M Johnson, 150 Wn.2d at 388 (italics in original, bold added). 

The Supreme Court again reaffinned this rule in American Safety 

Cas. Ins. Co., adding that waiver is especially likely if the discussions 

and/or conduct between the owner and contractor take place before the 

work was completed rather than at the very end of the project, explaining: 

We stress that the discussions [here] ... took place after the 
work was completed, and thus the situation was not one 
where the City was directing [the Contractor] to perform its 
obligations under the contract while the parties negotiated 
the contractual dispute. Had the City directed [the 
Contractor} to focus on performing work rather than 
worrying about assembling documentation to comply with 
contractual provisions, then such situation could arguably 
be construed as implied waiver. 

Am. Safety, 162 Wn.2d at 771, n. 7. This clarification by the Washington 

Supreme Court is entirely consistent with the material issues of fact 

evidencing PUD's waiver of notice requirements on this Project. 

In sum, where the owner knows of the contractor's contention that 

the work is changed or extra work but directs the contractor to proceed 

nonetheless, even if the owner denies that the work is changed or extra, 

there is at least a genuine dispute of material fact regarding the owner's 
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waiver of contractual notice requirements. Am. Safety, 162 Wn.2d at 771 

n.7; Mike M. Johnson, 150 Wn.2d at 388; Lindbrook, 76 Wn.2d at 543; Am. 

Sheet Metal, 67 Wn.2d at 158-59; Bignold, 65 Wn.2d at 822. 

Here, in August of 2005 (only two months into the Project), PUD's 

Project Engineer Dana Jeske indicated that issues that arose during the 

Project would be dealt with in the course of Project meetings and related 

discussions, and not through written claim letters. CP 13771-13772, 

13904-13907 (Apps. MM, NN). Mr. Jeske directed that Contract changes 

and issues were to be discussed informally with PUD at Project meetings 

and discussions to establish merit of potential change orders, but that 

GCe shouldfocus on performing the work. ld., 13904-13905, 13823-

13824. Departure from that process was strongly and unequivocally 

discouraged by Mr. Jeske. ld., CP 13905-13907, 13911-13916. Mr. Jeske 

has never directly disputed or rebutted these facts. 

During the first two years of the Project through the 2007 

Settlement Agreement, that is exactly how GCC and PUD handled the 

discussion of issues, changes and potential change orders, vv'hich is 

reflected in several examples listed above and documented in meeting 

minutes, RFls and Mr. Jeske's contemporaneous Palm Pilot entries. CP 

13771-13777,13824-13831,13877-13880, 13899-13902,13941-13950, 

13769-13778,13822-13832. Though there was no notice given for several 

of the claims included therein, PUD paid millions of dollars and granted a 

one calendar year extension of time in Change Orders 2 and 3 in 2007 long 

after that work was complete. CP 13824-13830, 13771-13776, 13868-

32 



13872. These Change Orders were affirmatively approved by the PUD 

Board. CP 13771-13776, 13824-13830, 13868-13872, 11551, 11555-

11556,11567-11580,11602-11610.9 

For example, for the Slot Claim, as the Statement of the Case 

details (see section LC(l) supra), PUD was well aware ofGCC's intention 

to utilize the Two Slot Method long before bids were due, informed GCC 

that such a Method would be allowed, and accepted without reservation 

and awarded the Contract to GCC based on GCC's bid and its Narrative 

and schedule showing the Two Slot Method. CP 1288-1297,1308,1311, 

2307-2313, 1405-1413, 19559,20060-20062,20049,20051,6150-6156 

(see, e.g., Apps. R, S, X). After stopping work in response to the Dam's 

movement, PUD directed GCC to proceed with a One Slot Method, 

knowing that such a directive constituted a material departure from the 

Contract that would result in substantial additional costs and schedule 

delays. CP 1445-1446, 1296-1297,9337-9338,4527,20098-20099, 

20140-20141,20148,20153,2889,2903,2914-2915 (see, e.g., Apps. EE, 

FF, II, LL). Such k.l1owledge combined ,}/ith an unequivocal order to 

proceed with the extra work, especially in light of the earlier directives of 

~v1r. Jeske and the ensuing consistent conduct with respect to handling 

similar issues Project-wide, is exactly the type of conduct that constitutes 

III 

9 "It is only actions and interpretations before the controversy arises, conduct during 
performance, that are 'highly relevant in determining what the parties intended. ", Liles 
Construction Co. v. United States, 455 F.2d 527,538-39 (Ct. Cl1972) (quoting Dynamics 
Corp. v. United States, 389 F.2d 424,430 (Ct. Cl. 1968)). 
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waiver under Washington law. Id. At the very least, genuine issues of 

material fact preclude summary judgment. 

The same sequence played out for Claim 2 (CP 5356-5389, 5392-

5402, 8026-8028), Claims 7/16 (CP 5443-5452, 8041-8046), Claim 10 (CP 

1249-1254,2289-2293,8030-8033) and Claim 11 (CP 6205-6206, 6328-

6331,6254, 8037). 

2. GCC Complied With the Contract Clauses At Issue. 

Notwithstanding PUD's waiver of notice requirements, for each of 

the claims at issue, GCC complied with all that is required when the subject 

Contract clauses are read together and in context (with other clauses and 

with how PUD does business). PUD first argues that claims are barred 

where no written change order was issued under GC-14. The plain 

language of GC-14, especially in context with GC-18 and GC-l 0, belies 

PUD's argument. Read as a whole, the Contract requires only a notice of a 

claim under GC-I0 to preserve GCe's rights. 

GC-18 provides that: 

All claims of the Contractor ... shall be submitted in writing to the 
Engineer for determination within the applicable time period 
specified in the Contract Documents ... Pending such decision [a 
decision by the District protesting the Engineer's determination of a 
claim], the Contractor, if required by the Engineer, shall proceed 
with the work in accordance with the determination or instructions 
of the Engineer. 

CP 19572 (emphasis added). There is no requirement that GCC obtain a 

written change order before proceeding with the work required by the 

Engineer in order that a claim be preserved. To the contrary, whether or 
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not a claim is made, GCC must proceed with the work as ordered by PUD. 

PUD's position is at odds with basic construction law. Nothing would be 

built ifPUD's arcane position were correct. 

PUD has at least twice interpreted the Contract exactly this way. 10 

First, in its Answer to GCC's Third Interrogatories, PUD asserts that 

compliance with GC-l 0 is irrelevant when PUD issues a Change Order. 

CP 2267-2268, 2275, see also CP 2935-2936. The opposite is true as well: 

10 The trial court correctly noted that contract "interpretation," the "process in which the 
parties' intent is ascertained through the admission of extrinsic evidence ... involves a 
question of fact. ... " Burgeson v. Columbia Producers, Inc., 60 Wn. App. 363,366-67, 
803 P.2d 838 (1991); see also Cole v. Red Lion, 92 Wn. App. 743, 750, 969 P.2d 481 
(1998) (where "inquiry entails interpreting contract provisions, it is normally a questions 
offact."). 

Extrinsic evidence may be used to aid in contract interpretation. See Berg v. 
Hudesman, 115 Wn.2d 657, 667, 801 P.2d 222 (1990). Though the Supreme Court 
clarified the extent and details of its adoption in Berg of the context rule and the use of 
extrinsic evidence to assist in determining what the parties to an agreement intended, 
Berg is still good law. See, e.g., Brogan & Anensen, LLC,165 Wn.2d 773,775,202 P.3d 
960 (2009) (quoting Berg in support of the proposition that "a party may offer extrinsic 
evidence in a contract dispute to help the fact finder interpret a contract term and 
determine the contracting parties' intent regardless of whether the contract's terms are 
ambiguous."). Such an exercise is generally not properly a matter to be determined as a 
matter of law via summary judgment. See, e.g., Hall v. Custom Craft Fixtures, Inc., 87 
Wn. App. 1,9-10,937 P.2d 1143 (1997); Lopez v. Reynoso, 129 Wn. App. 165,174, 118 
P.3d 398 (2005). 

In this case, the notice provisions of the Contract at issue, especially when 
viewed in light of the parties' conduct and other objective manifestations, are subject to 
more than one reasonable interpretation. In the course of reviewing potential change 
order items which had their genesis in the early phases of the work all the way through 
early 2007, to the extent the parties ultimately agreed with respect to the potential change 
order item and to the extent they were included in change orders and paid, no "claim" 
ever arose. Significantly, at the direction ofPUD, a large portion of that changed work 
was performed or being performed prior to the parties agreeing upon or executing change 
orders. See, e.g., CP 13771-13776, 13824-13830, 13868-13872. 

To the extent PUD chose to dispute the potential change order items and refused 
to pay them, the potential change order item, upon refusal, became a claim as 
contemplated by GC-IO and PUD's comments regarding notice in their early reply to 
GCC's response. Interpretation of GC-I 0 is a question of fact, and both the parol evidence 
and alternate readings ofGC-IO support GCC's position. 
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when the PUD does not issue a Change Order, all that the Contract requires 

(unless waived) is that GCC provide notice of its claim. Id., GC-IO. 

Second, in its Memorandum in support of its Slot Claim motion, 

PUD asserted: "[h]ere, GCC's contract clearly spelled out both the 

necessity of a written change order for any item that GCC contended 

exceeded GCC's contractual obligations (GC-14) and the procedure that 

GCC had to follow to submit a claim in the absence of a change order 

(GC-10)," CP 180-181 (emphasis added). In other words, when PUD 

refuses to issue a Change Order, PUD's position is that GCC must provide 

notice of a claim, but PUD cannot have it both ways. 

Moreover, as stated in Bignold, the PUD's attempt to invoke the 

changes clause in GC-14 "comes with exceptionally bad grace." 65 Wn.2d 

at 823. In Bignold, the owner asserted that a specific claim was barred 

because the contractor had suspended work without a written order. The 

Supreme Court held: 

The insistence of the appellant that the order of its engineer 
on September 19 (to shut down the work) should have been 
disobeyed because it was not in writing, comes, it seems to 
us, with exceptionally bad grace. The contractor, in 
compliance with the order of September 19 "directed all effort 
toward preparing the project for a winter shut down." . . . . 
We have here the classic requisites of an equitable estoppel. . 
. . The appellant is estopped from asserting that the contractor 
should have known better than to obey the verbal orders of its 
agents and should be held to "resolute good faith." 

Id. at 823-24 (citation omitted). 

III 
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Reading GC-14 in context, failure to obtain a change order cannot 

be a basis for partial summary judgment, and all GCC had to do (assuming 

no waiver of the notice of claim requirements) was give notice of its claim 

under GC-1 0, which provides: 

GC-10 DAMAGES 

Any claims arising under the Contract by the Contractor shall be 
made in writing to the Engineer no later than ten calendar days 
after the beginning of the event or occurrence giving rise to the 
claim. Failure to make written claim prior to the time specified in 
the Contract Documents shall constitute waiver of any such claim. 

CP 19567 (emphasis added). Similarly, G-15 governs extensions of time 

and provides: 

If the Contractor is delayed at any time in the progress of the 
work by any unforeseeable causes beyond the control of the 
Contractor, the Contract time shall be extended for such 
reasonable time as the Engineer shall determine . ... Except for 
delays caused by the acts or omissions of the District or persons 
acting for it, extensions of time granted by the Engineer to the 
Contractor shall be the Contractor's sole and exclusive remedy for 
any delay due to causes beyond the control of the Contractor. 

All claims for extension of time shall be made in writing to the 
District no more than 3 days after the Control knows or by 
reasonable diligence should know of the event causing or likely to 
cause the delay, otherwise, they shall be waived. In the case of a 
continuing cause of delay only Q!1!J.. claim is necessary. 

CP 19587 (emphasis added). 

There is no definition of the term "claim" in the Contract, no 

description of what must be included in the written claim provided to the 

Engineer, no specification of which type of writing it must take the form of, 

no requirement that the author of the written claim be GCC, and no 
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prohibition against providing written notice of a claim before the event or 

occurrence giving rise to the claim. See CP 19567, 19587. A particular 

issue cannot possibly rise to a "claim" unless and until GCC believes it is 

entitled to extra money or time for a particular piece of work and PUD 

disagrees and orders GCC to proceed with the work without compensation 

(which for several claims, including the Slot Claim, did not occur until the 

2007 Settlement Agreement was being negotiated and certain claims were 

excepted). See id., see also, e.g., CP 5359, 5393, 5442-5443, 6205-6207, 

6376. Otherwise, the undefined term "claim" has no meaning. 

Moreover, with respect to extensions of time, G-15 expressly 

entitles GCC to extensions of time for delays for "unforeseeable causes" or 

where delays are caused by PUD "or persons acting for it," which both 

apply to the GCC claims at issue. In any event, whether or not a cause is 

"unforeseeable" and to what extent PUD caused the delays at issue present 

questions of fact improper for summary judgment. I I 

As discussed above (and notwithstanding PUD's waiver), GCC 

gave notice to PUD for each of the subject claims to the extent required by 

GC-IO and G-15: 

Claim 1: CP 1446-1447.12 

II See, e.g., Yang Tao v. Heng Da Li, 140 Wn. App. 825,833,166 P.3d 1263 (2007) 
(reversing summary judgment and explaining that whether damage is foreseeable is a 
question of fact); Weber, 124 Wn. App. at 35-36 (reversing trial court's dismissal of 
contractor's claim against public owner, in part because Court found "reasonable minds 
could differ on the issue of foreseeability," which issue must be resolved by the jury). 
12 PUD's only references to the record as to the Slot Claim are to incomplete and 
misleading excerpts of the deposition of Ben Hugel filed on September 30,2013 (CP 
10452), which was more than nine months after the trial court's December 7, 2012 Order 
denying PUD's motion on the Slot Claim (CP 1077). Since such deposition excerpts were 
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Claim 2: CP 5393-5394, 5359-5360, 5304, 5401-5402. 

Claims 7/16: CP 5441-5452, 5445-5452; 5454-5455, 5456-570l. 

Claim 10: CP 2291, 2293, 2295-2305. 

Claim 11: CP 6206-6207, 6351-6352 (pre-fit), CP 6206-6208, 

6377-6379, 6389, 6395 (shrink wrap). 13 

B. Assignment Nos. 3 and 4. 

F or these assignments, PUD again purports to "quote" "matter of 

law rulings" from proposed forms of order that were never signed. The 

subjects at issue are the non-applicability of Contractual notice provisions 

to "extra work" claims outside the Contract and the question-of-fact nature 

of the determination of whether something qualifies as "extra work." 

What the trial court actually ruled is that (a) Washington recognizes 

the difference between additional work within the scope of a construction 

contract and "extra" work in various circumstances, (b) where the owner 

orders "extra" work, contractual notice and claim provisions do not apply 

and (c) whether work is "extra work" entitling the contractor to additional 

compensation presents a question of fact. CP 9740-9742,10114-10115, 

9806-9809,11018-11020 (see Apps. D, G, J, P). Each ruling is correct. 

II I 

not before the trial court in rendering its decision to deny PUO's motion, this Court should 
not consider them in reviewing that Order. RAP 9.12. In any event, when read in context, 
Mr. Hugel's deposition testimony supports GCC's Slot Claim. The entire transcript ofMr. 
Hugel's deposition appears at CP 17260-17340. 
13 PUD also focuses on 01 No.8, which it claims precludes GCC's recovery on this aspect 
of Claim 11. But DI No.8 was issued and signed well before any aspect of Claim 11 
arose. CP 6204-6205, 6045-6046. As discussed herein, the PUD directives to perform 
extra-Contractual work (and GCC's performance of that work) post-dated (and were 
separate from and not contemplated in) DI No.8, so that document could not impact or bar 
GCC's claim. CP 6205-6206. 
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1. Washington Law Entitles a Contractor to Additional 
Compensation for Performing Extra Work. 

The trial court relied on the definition of extra work from the case 

of Dravo Corp. v. Metropolitan Seattle: 

Extra work means work done which is not required in the 
performance of the contract, something done or furnished in 
addition to or in excess of the requirements of the contract. 
The distinction between extra work and additional work is 
that the former is vv'ork arising outside and entirely 
independent of the contract, something not required in its 
performance; the latter is something necessarily required in 
the performance of the contract and without which it could 
not be carried out. 

Dravo Corp. v. Metropolitan Seattle, 79 Wn.2d 214,221,484 P.2d 399 

(1971) (citing 13 McQuillin, Municipal Corporations § 37:165, p. 477 (3d 

ed. 1950)). 

Dravo concerned a gravity sewer interceptor project. Since the 

sewer was to be buried along an alignment where the depth of the hardpan 

varied, the contract specified two methods of supporting the sewer and 

allowed the contractor to install the sewer using whichever of two specified 

methods was appropriate at a particular place. Dravo, 79 Wash.2d at 

214-15. The contractor was not ordered - that is compelled by the owner 

to use either contractually-allowed method, but the contract and owner 

allowed the contractor (and its subcontractor) to choose. Id. at 220. Based 

on the absence of an order, the court held that: 

The work for which extra compensation was allowed by the 
court was work directly called for by the contract, the laying 
of a portion of the Enatai interceptor. The fact that some 
added expense may have been incurred beyond that which 
the contractor had anticipated does not make the work 
"extra" as that term is used in a construction contract. 
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Id. at 222. Thus, Dravo 's holding - driven by the fact that the owner did 

not order the use of either particular method is that extra expense in 

perfonning according to a contractor-chosen method is not" extra work." 

However, if the facts were different, the outcome in Dravo would 

have been different. That is, Dravo stands for the proposition that if the 

owner had ordered the contractor to use one method when a less 

expensive method also was appropriate, the work would have been 

'" extra' as that tenn is used in a construction contract." Id. That is 

because the parties to a construction contract do not typically contemplate 

that the owner will direct which of various approved or feasible methods a 

contractor must follow. Such direction constitutes extra work. 

The trial court's recitation of Washington law is consistent with 

federal cases discussing "extra work" principles,14 and is also consistent 

with other Washington authority, including Kieburtz v. City of Seattle, 84 

14 In federal cases, extra work of this nature is known as "cardinal change." See, e.g., 
Edward R. Marden Corp. v. United States, 442 F.2d 344,369-3770 (Cl. Ct. 1971) 
("[W]here drastic consequences follow from defective specifications, we have held that 
the change was not within the contract, i.e., that it was a cardinal change ... Ifplaintiff's 
allegations are true, then it perfonned work which was not 'essentially the same work as 
the parties bargained for when the contract was awarded ... based on the sheer magnitude 
of reconstruction work caused by the alleged defective specifications." (citation omitted)); 
Rums/eld v. Freedom NY, Inc., 329 F.3d 1320, 1332 (Fed. Cir. 2003) (If A cardinal change 
can occur even when there is no change in the final product ... ,If); Saddler v. United 
States, 287 F.2d 411,414-15 (Cl. Ct. 1961) ("The nature of this particular contract was so 
changed by the added work, albeit the same kind of work described in the original 
specifications, as to amount to a cardinal alteration falling outside of the scope of the 
contract"); Northrup Grumman Corp. v. United States, 50 Fed. Cl. 443, 466 (2001) 
("When contract language requires very specific products or services, and bids for the 
contract were keyed primarily to those requirements, changing such requirements after 
contract award will be deemed outside the scope, even if such a change does not 
significantly alter the work being perfonned. "). 
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Wash. 196,203-04, 146 P. 400 (1915) and Bignold, which are discussed in 

more detail below. 

Contractual Notice, Change and ClailTI Provisions 
Do Not Apply Where an Owner Orders Extra Work. 

At least two Washington cases and multiple other authorities 

support the trial court's determination that an owner is not relieved by 

contractual notice and changes clauses of the obligation to compensate the 

contractor for owner-ordered extra work. 

First, Kieburtz announces the following rule of law: 

It is undoubtedly a general rule that where a municipality 
lets work of a public nature to a contractor to be performed 
according to specific plans and specifications at a stated 
price for the completed work, and afterwards radically or 
materially changes the plan of the work so as to increase 
the cost of performance, or orders and directs the 
contractor to perform work or furnish material not within 
the contemplation of the original contract, the 
municipality becomes liable to the contractor for the 
increased cost of the work, orfor the extra cost of the labor 
or material . ... It seems to us that, if this rule is to prevail, 
the bid affords the city no protection. The city must either 
forbear making the desired changes, or else answer to the 
contractor in a man.ner different from that specified in the 
contract. 

84 Wash. at 203-204 (emphasis added). Cardinally changing the "plan of 

the work" or ordering and directing the contractor "to perform work or 

furnish material not within the contemplation of the original contract" 

makes the public owner liable to the contractor. Id. Since the owner must 

"answer to the contractor in a manner different from that specified in the 
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contract,!I the contract, including its notice and changes provisions, 

provides the owner "no protection." Id. 15 

Similarly, Bignold holds that the contractor's recovery (there, in 

quantum meruit) is appropriate when "substantial changes occur which are 

not covered by the contract and were not within the contemplation of the 

parties, if the effect is to require extra work and materials or to cause 

substantial loss to the contractor." 65 Wn.2d at 826 (citation omitted). And 

that: 

Another finding was that the contractor' gave timely notice 
of the subsurface conditions on the job site.' In addition 
thereto, the appellant became immediately aware of the 
changed conditions as soon as they developed and ordered 
the contractor to perform the changes and extra work 
involved on these three items. Under such conditions, the 
county cannot defeat recovery by a contractor even if no 
written notice was given. 

Id. at 822 (emphasis added). 

Moreover, the more recent case upon which PUD's various notice 

arguments are premised, Mike M. Johnson, discusses Bignold as an "extra 

work" case in a manner that is consistent with other extra work cases and 

with the notice/waiver cases of Mike M Johnson and its progeny. 16 The 

15 The Kieburtz court also rejected the owner's argument that it should be allowed to avoid 
liability for extra work ordered, because it reserved the authority to make changes in the 
work. 84 Wash. at 211. Here, PUD's Contract also contains similar reservations, but only 
where the "changes are within the general scope of the Contract" or constitute only "minor 
changes in the work ... not inconsistent with the purpose of the Contract ... and do not 
involve any additional cost ... or extension of the Contract completion date" (GC-18, CP 
19572). 
16 Another case upon which PUD relies, Hensel Phelps Constr. Co. v. King County, 57 
Wn. App. 170, 174,787 P.2d 58 (1990) also relies upon and cites Bignold as a valid "extra 
work" case. Hensel Phelps is also consistent with the proposition that contract provisions 
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Supreme Court does so by both quoting Bignold as well as using such 

language itself to describe the Bignold decision as an extra work case. 150 

Wn.2d at 387-388 (owner ordered performance of "changes and extra 

work~' and "direction to proceed with the extra work"). 

3. Whether Or Not Work is Extra or Cardinally 
Changed Work is a Question of Fact. 

The trial court also correctly ruled that determining whether 

something is extra work or not extra work presents a question of fact for 

the jury, which is the law in Washington and in other jurisdictions. See, 

e.g., Bignold, 65 Wn.2d at 820-26 (analyzing "item" by "item" the extra 

compensation awarded by the trial court based on unchallenged 

findings);17 but see Hensel Phelps, 57 Wash. App. at 174-176 (opining on 

distinguishable facts and procedural posture that it is essentially a mixed 

question of law and fact). This concept is also well established in federal 

jurisprudence concerning extra work / cardinal change precedent. 18 

(including notice and claim clauses) have no application where extra work outside the 
contemplation of the parties is ordered, in which case there is a "basis to abandon the 
contract in favor of quantum meruit." Id. at 182; see also CP 17038-177044 for further 
discussion of Hensel Phelps in relation to the current action. 
17 Another section of the McQuillin treatise, upon which the court relies in Dravo, is also 
consistent on this point. 13 McQuillin Municipal Corporations § 37:163, pp. 538-542 (3d 
ed. 2008) (explaining "[t]here can be no true test to determine whether certain work falls 
within the classification in a contract for public work" and "[ w ]hether the work was 
necessary ... and all other relevant circumstances, are factual matters and should 
obviously be submitted to the jury for their consideration.") 
18 Md. Enter., LLC v. United States, 93 Fed. Cl. 658, 664 (2010) ("The finding of a 
cardinal change is principally a question of fact." (quoting Rums/eld, 329 F.3d at 1322)); 
Becho, Inc. v. United States, 47 Fed. Cl. 595,601 (2000) (Denying government's motion 
for summary judgment and explaining" [w ]hether a change is cardinal is principally a 
question of fact, requiring that each case be analyzed individually and in light of the 
totality of the circumstances"); ThermoCor, Inc. v. United States, 35 Fed. Cl. 480, 490 
(1996) (denying motion for summary judgment on cardinal change claim, explaining that 
"[ e ]ach case must be analyzed on its own facts and in light of its own circumstances, 

44 



As discussed above in sections I( c)(1) through (6), GCC has 

presented substantial and largely unrebutted evidence establishing that 

PUD ordered GCC to perform work PUD knew (and was notified) was 

extra work outside the scope of the Contract. The Slot Claim is a prime 

example, because PUD directed GCC to abandon the concurrent Two-Slot 

Method which fomled the basis of the Contract and to perfoun thereafter 

according to a revised sequential (One-Slot at a time) method, despite 

knowing that such order constituted a cardinal change and would require 

extra work, extra costs and schedule delay. CP 1446-1447, 1296,20148; 

see also CP 1445-1446, 1296-1297,9337-9338, 4527, 20098-20099, 

20140-20141,20153,2889,2903,2914-2915 (j\pps. R, S, EE, FF, GG, 

HH, II, LL, 00). Genuine issues of material fact exist as to whether such 

changes - and similar directives from PUD constitute "extra work." 

The same and similar evidence supports the other claims to which 

PUD assigns error in this section. See CP 5443-5452, 8041-8046 (Claims 

7/16); CP 6205-6206, 6328-6331, 6254, 8037 (Claim 11). 

C. Assignment No.5. 

PUD argues that sub-components 1 and 3 of "Claim 2" should have 

been "dismissed" because those particular sub-components do not have 

their own cost and time impacts. Rather, as organized in the REA, the cost 

giving just consideration to the magnitude and quality of the changes ordered and their 
cumulative effect upon the project as a whole," which "requires a fact-intensive inquiry 
into the events that led to the excess work and their effect on the parties" (quotation marks 
and citations omitted)); Universal Contracting & Brick Pointing Co., Inc. v. United States, 
19 Cl. Ct. 785,792 (1990) (denying summary judgment motion and noting that "case law 
makes clear that the court's inquiry regarding whether there has been a cardinal change to 
a contract depends on the facts and circumstances of each case"). 
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and money impacts only directly flowed from sub-component 2. CP 5303-

5304. First, even if those sub-components were "dismissed," (which would 

be inappropriate since GCC has not asserted a separate claim for relief 

based exclusively on those sub-components), the relief GCC seeks for 

Claim 2 would be unaffected. Moreover, evidence regarding sub-

components 1 and 3 provides a broader picture of the context in which the 

actual monetary and schedule impacts of the "Claim" arose. See CP 5303-

5304, 5279-5280, 5360. The same is true for the "DI 257" sub-component 

of Claim 7. See CP 5424. 

D. Assignment No.6. 

PUD quotes a nonexistent "ruling" never made by the trial court, 

ignores the basis ofGCC's Claim 2 and testimony of its witnesses, and 

mischaracterizes the well-established principle of construction law known 

as the Spearin doctrine. 19 That doctrine (which is also known as the 

implied warranty of the accuracy and sufficiency of the plans and 

specifications) provides that when a contractor is required to build in 

accordance with plans and specifications furnished by the owner, it is the 

owner, not the contractor, who impliedly guarantees that the plans are 

accurate, workable and sufficient and that if followed the contractor will be 

able to complete the project as designed and on time. Weston v. New Bethel 

Missionary Baptist Church, 23 Wn. App. 747, 753, 598 P.2d 411 (1978); 

City of Seattle v. Dyad Constr., Inc., 17 Wn. App. 501, 517, 565 P.2d 423 

19 This doctrine is named after the U.S. Supreme Court Case of United States v. Spearin, 
248 U.S. l32, 39 S. Ct. 59, 63 L. Ed. 166 (1918), and has been adopted in most 
jurisdictions, including Washington. 
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(1977); Tyee Constr. Co. v. Pacific Nw. Bell Tele. Co., 3 Wn. App. 37,40-

41,472 P.2d 411 (1970).20 

GCC's Claim 2 is not based upon a "changed condition," but arises 

from PUD's issuance of defective, late-issued plans and specifications, 

which required GCC to incur additional costs and delays. The plans and 

specifications for the stoplog guiderails were defective by specifying 

precisely shaped and sized guiderails, representing a smooth concrete dam 

face and detailing locations for the installed guiderails where concrete 

bulges interfered with installation. CP 5304, 5358-5360, 5392-5394, 6827-

6828, 5359, 5365-5366, 8027-8028. PUD, not GCC, must be held 

responsible for the increased costs and delays caused by the extra and 

changed work PUD directed to address such design deficiencies. 

Assignment No.7. 

Contrary to PUD' s argument and the never-made "ruling" 

attributed to the trial court, GCC's Claim 10 (the Coffer Cell Claim) is not 

a "changed conditions" claim. Rather, the claim seeks additional 

compensation and an extension of time for extra costs and delays that Gec 

incurred as a result ofPUD interference with GCC's performance of work 

activities that sequentially had to be completed (but were delayed by PUD's 

actions) before the coffer cell could be removed, including directing GCe 

to perform work not required by the Contract Documents, directing GCC' s 

20 See also S. Comfort Builders, Inc. v. United States, 67 Fed. Cl. 124, 133 (2005) ("Under 
the Spearin doctrine, when the government provides a contractor with defective 
specifications, the government is deemed to have breached the implied warranty that 
satisfactory contract performance will result from adherence to the specifications, and the 
contractor is entitled to recover costs proximately flowing from the breach.") 
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means and methods of perfonnance, and imposing upon GCC cure time 

periods not provided for in the Contract Documents. CP 2291-2293, 1253-

1254, 8033. 

Washington law recognizes the well-established principle that: 

In every construction contract there is an implied tenn that 
the owner or person for whom the work is being done will 
not hinder or delay the contract, and for such delays the 
contractor may recover additional compensation. 

V.C. Edwards Contracting Co., Inc. v. Port a/Tacoma, 83 Wn.2d 7,13, 

514 P.2d 1381 (1973); see also Bignold, 65 Wn.2d at 825. Owners have 

consistently been found liable for hindering and delaying contractors by (i) 

ordering extra work (or methods) outside of the contract documents; (ii) 

delaying the contractor's operations without justification; (iii) imposing 

stricter inspection requirements than the contract imposes; and (iv) 

scheduling other activities in the same area as the contractor's work. Dyad, 

17 Wn. App. at 518-19; V.C. Edwards, 83 Wn.2d 13. 

Dyad is particularly instructive. It involved a claim by a public 

works contractor against the City for, among other things, extra costs and 

delays incurred by the contractor as a result of the City ordering the 

contractor to perfonn work outside of its contractual scope, and directing 

the contractor's means and rI1ethods. As noted by the trial court in findings 

adopted by Division I: 

The City did not have the right to, in effect, become the contractor 
insofar as supervising and requiring particular methods of 
construction with regard to the sheet piling operation. The City 
arbitrarily and without justification directed the manner and 
method of [contractor's] performance. The effect of this improper 
interference of the City was to materially increase the scope of the 
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work required of the Contractor, to delay his operations, and to 
cause extra costs in labor and equipment . ... [Contractor] is 
entitled to recover for the extra expenses incident to the sheet piling 
operation, plus the costs incident to the delays on the beach that 
were lost by reason of that operation. 

Dyad, 17 Wn. App at 504-505 (emphasis added). The court reiterated that 

a "contractor who has been delayed in the performance of his contract may 

recover from the owner of the building damages for such delay if caused by 

the default of the owner. II Id. at 513 (quoting Byrne v. Bellingham Consolo 

Sch. Dist., 301 Wn.2d 20,31-32,108 P.2d 791 (1941». 

Here, PUD interfered with GCC's performance of its work on the 

downstream fish bypass by directing GCC to perform items of work not 

required by the Contract Documents, directing GCC' s means and methods 

of performance, and imposing upon GCC cure time periods not provided 

for in the Contract Documents. CP 1251-1252,2291-2292,2295-2298, 

2301,6444-6446,8031-8032. PUD's orders to perform such extra-

Contractual work using certain directed methods constitute active 

interference with GCC's performance. Id. Under Washington law, GCC is 

entitled to recover additional compensation for the extra work performed, 

for the resulting delays and for the costs incident thereto. Dyad, 17 Wn. 

App. at 513; VC. Edwards, 83 Wn.2d at 13. 

The record before the Court does not include any evidence from 

PUD to address or contradict the true bases for GCC's Coffer Cell Claim. 

The correct context of GCC' s Coffer Cell Claim presents genuine issues of 

material fact as to whether PUD was solely responsible for these particular 

III 
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delays and to what extent the damages and delays caused thereby are a 

reasonably foreseeable result. 21 

F. Assignment No.8. 

PUD argues that section SR -11 should be construed to bar GCC' s 

Claim 10, but that clause deals with subjects that do not form the basis of 

that claim. By its plain terms, SR-11B applies only to requests for "time 

extensions or extra compensation ... based on river conditions" and refers 

to "extreme river conditions." CP 101. As discussed above, GCC's Coffer 

Cell Claim is not based upon an allegation of unusually high forebay or 

tailrace levels, or otherwise upon "extreme river conditions." It simply 

seeks reimbursement for the costs of the extra work performed as a direct 

result of PUD-directed changes to what was required by the Contract 

Documents in connection with several predecessor aspects of the 

downstream fish bypass work. CP 2291-2293,1253-1254,8033. GCC 

does not blame these extra costs on encountering" extreme" or 

"unfavorable" river conditions for which it was not prepared during the 

scheduled work. CP 1254, 2293. Rather, GCC seeks to recover the extra 

costs it incurred as a result ofPUD-caused delays. The PUD's breaches, 

not the river, are to blame. SR-11 is inapplicable.22 

21 Whether something is foreseeable is a question of fact. See, e.g., Tao, 140 Wn. App. at 
833; Weber, 124 Wn. App. at 35-36. 

22 Though not cited in the Assignment of Error (and, as such, it should be ignored), PUO's 
brief also relies on clause GC-18 of the Contract, which PUD argues provides a mandatory 
dispute resolution procedure. GC-18 does no such thing and, in any event, GCC complied 
with that provision's terms. CP 2291,2295-2298,2301-2303. 
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ARGUMENT ON CROSS-ASSIGNMENTS OF ERROR 

I. GENUINE ISSUES OF MATERIAL FACT REQUIRE 
REVERSAL OF THE ORDER REGARDING SELWAY AND 
PUD'S WAIVER OF NOTICE PROVISIONS. 

Genuine issues of material fact (established by evidence and 

uncontradicted by PUD) concerning PUD's waiver of notice provisions, as 

set forth in the Statement of the Case above, require the reversal of the 

Order regarding Selway (which more broadly concerned PUD's waiver of 

notice provisions). The Statement of the Case (section LB) sets forth facts 

establishing PUD's direct and unequivocal waiver of notice provisions. 

Additionally, GCC expressly incorporates herein the Argument of 

Respondent, Section LA regarding PUD Assignments Nos. 1 and 2 above, 

which sets forth GCC's legal argument concerning PUD's waiver of the 

notice provisions. 

Notwithstanding that PUD received timely notice of the NACE 

Paint Inspector Claim, PUD instructed Gce to not follow the Contractual 

notice of claim provisions, but instead to inform PUD of any issues during 

Project meetings and discussions, including weekly meetings, in order to 

preserve such issues. CP 13771-13772, 13904-13907 (Apps. MM, NN). 

GCC did just what PUD's principal on-site representative Dana Jeske 

directed and, when some claims were settled and some claims were 

preserved, all parties' statements and actions were completely consistent 

with, and thus provide further evidence of, what took place. Id. 

III 
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Manifest issues of material fact require the reversal of the Order 

concerning PUD's waiver of notice requirements, which is integral to the 

Order regarding Selway. Id. 

II. GENUINE ISSUES OF MATERIAL FACT REQUIRE 
REVERSAL OF THE ORDER REGARDING SUPERIOR 
KNOWLEDGE. 

As set forth in the Statement of the Case (section LA), there is 

substantial evidence that PUD possessed critical and material information 

concerning the stability of the Dam - particularly in the Future Units, the 

precise area of the Project - but concealed that information from all 

bidders, including GCC. See, generally, CP 18681-18691, 6856-6860, 

1289-1292, 1296. The crux of the legal/factual issues relates to GCC's as-

bid and approved plan to work concurrently in more than one slot of Unit 

11 at the same time (the "Two Slot Method"). See section I(C)(1) above. 

The question of Dam stability, and what PUD knew and when PUD knew it 

is of essence in this claim for relief. See, generally, CP 18681-18691 (App. 

T),6856-6860. 

Washington case law fully supports the applicability of the superior 

knowledge doctrine. See Jordan v. Corbin Coals, Ltd., 162 Wash. 503,298 

P. 712 (1931); see also V.C. Edwards, 83 Wn.2d 7 (Port's failure to warn 

contractor of conflicts between the contract railway work and other sewer 

contractors in the area about which the Port knew misled contractor and 

caused delays and increased costs for which the contractor could recover, 

including in quantum meruit). 

II I 
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Silence is sufficient for superior knowledge liability in all 

jurisdictions that apply the doctrine, including Washington. The Court of 

Appeals for the Federal Circuit describes the superior knowledge doctrine 

as follows: 

In government contracts law, under certain circumstances 
the government owes a duty to disclose critical information 
to a contractor that is necessary to prevent the contractor 
from unknowingly pursuing a ruinous course of action. This 
doctrine of superior knowledge is well established in law, 
and failure to disclose crucial information can lead to a 
finding of contract breach by the government. 

McDonnell Douglas Corp. v. United States, 182 F.3d 1319,1329 (Fed. Cir. 

1999) (quotation marks omitted) (citing seminal cases of Helene Curtis 

Indus., Inc. v. United States, 160 Ct. Cl. 437, 444 (1963) and Hardeman

Monier-Hutcherson v. United States, 458 F.2d 1364, 1371-72 (Ct. Cl. 

1972)). "Failure to disclose" means the same thing as "silence," so silence 

is sufficient for liability to be imposed. 

The Ninth Circuit Court of Appeals, applying Washington law,23 

addressed this issue in Walla Walla Port District v. H. G. Palmberg, 280 

F .2d 237 (1960), w'hich involved the constrJction of an industrial site 

where the contractor encountered subsurface cobbles and boulders, asphalt 

roadways, trees, telephone poles, fence posts and other miscellaneous 

debris not shown on the plans and specifications provided to bidders. 280 

F .2d at 242-43. These conditions rendered the contractor's dredging 

23 The Ninth Circuit Court of Appeals concluded that "[t]he Supreme Court of Washington 
impliedly approved the holdings in [Hollerbach v. United States, 233 U.S. 165,34 S. Ct. 
553,58 L. Ed. 898 (1914)] and [United States v. Atlantic Dredging Co., 253 U.S. 1,40 S. 
Ct. 423, 64 L. Ed. 735 (1920)] as applied to the facts existing in those cases." Walla Walla 
Port, 280 F.2d at 247-48. 
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operations significantly more difficult and expensive, in part because the 

dredging equipment selected could not handle undisclosed materials. Id. at 

242. The Port had in its possession a geotechnical report it had not 

disclosed to bidders, which showed soil conditions and borings, and 

additional information from the United States Engineer's Office about the 

site conditions. Id. at 245. 

The Ninth Circuit determined that the Port's engineer possessed but 

failed to disclose certain information supplied by the United States 

Engineer's Office concerning the presence of rock that would have been 

helpful to a prospective bidder. 280 F.2d at 245. Similar to this case, the 

Port "was aware of the type of equipment proposed to be used in the 

[contractor's] dredging operations ... and offered no objection thereto." 

Id. On that basis, the Ninth Circuit Court of Appeals affirmed the trial 

court's refusal to grant the Port's directed verdict motion and upheld the 

jury verdict on contractor's claim for additional compensation. Id. at 249, 

see also Jordan, 162 Wash. 503 (1931). 

The contractor's claim in Jordan ,vas identical to GCC's superior 

knowledge claim. The Washington Supreme Court described the 

contractor's claim as resting on the theory that: 

while [the owners] did not, in words, tell him there were no 
existing underground workings, they remained silent with 
reference thereto, and failed to infonn him of the existence 
of such workings, knowing of their existence and knowing 
that [ contractor] did not know of their existence. 

Jordan, 162 Wash. at 508. The owners challenged the jury verdict in 

plaintiff s favor on appeal by arguing that "mere silence of [owners] as to 
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the existing underground working does not render them liable to 

[contractor]." Id. The Washington Supreme Court rejected the owners' 

argument and upheld the jury verdict, explaining: 

In view of the nature of the undertaking, as contemplated by 
the contract, and the Inanifest danger of working over or 
near the existing underground workings by the steam shovel 
process of removing the surface material and thereafter the 
coal, all other methods of removal of the surface and coal 
being much more expensive, it seems plain to us that the 
withholdingfrom [contractor] ofknowledge of the fact of 
the existence of the underground workings was as effective 
to render [owners] liable to [contractor! as if [owners] had 
falsely affirmatively stated to [contractor] that there were 
no workings under the contracted area. 

Id. at 508 (emphasis added). 

The factors considered in the Walla Walla Port and Jordan cases 

under Washington law track nearly identically with the well-established 

elements of the superior knowledge doctrine. Those elements are often set 

forth as follows: 

(1) [ contractor] undertook to perform without vital 
knowledge of the fact that affects performance costs or 
direction, (2) the government was aware the contractor had 
no knowledge of and had no reason to obtain such 
information, (3) any contract specification supplied misled 
the contractor, or did not put it on notice to inquire, and (4) 
the government failed to provide the relevant information. 

GAF Corp. v. United States, 932 F.2d 947,949 (Fed. Cir. 1991) (citation 

omitted).24 

24 See also, e.g., Hardeman-Manier-Hutcherson, 458 F.2d at 1371-72 (holding the 
government liable for failing to disclose weather data in its possession and stating that "[i]t 
is well settled in this court that where the Government possesses special knowledge, not 
shared with the contractor, which is vital to the performance of the contract, the 
Government has an affirmative duty to disclose such knowledge. It cannot remain silent 
with impunity"). 
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In the seminal case Helene Curtis, the Court of Claims held that a 

superior knowledge claim can be based on "significant information" about 

"uncertainties" and potential "problems." 160 Ct. Cl. at 443. The 

government need not know for certain that the risk will come to pass. Id. at 

443-44. If the owner knows the bidder is unaware of the information and 

knows the information is relevant to bidding, the Government cannot 

remain silent. Id. at 444;25 see also Hercules Incorporated v. United States, 

24 F.3d 188, 196-97 (Fed. Cir. 1994).26 

In this case, especially when inferences are drawn and evidence is 

viewed in the light most favorable to GCC, there are multiple genuine 

disputes of material fact precluding summary judgment on GCC's 

superior knowledge claim. First, PUD possessed superior knowledge 

concerning the stability of the Dam for years, including specifically 

superior knowledge concerning the stability of the Dam while under 

construction for the Project. See Statement of the Case at LA, pp. 9-10; CP 

18681-18689 (App. T), 6852-6853, 6855-6860, 18850-18852, 18938-

18939,19054-19058,6903,6909. 

/ / / 

25 160 Ct. Cl. at 444 ("[T]he Government, possessing vital infonnation which it was aware 
the bidders needed but would not have, could not properly let them flounder on their own . 
. . . [T]he Government - where the balance of knowledge is so clearly on its side can no 
more betray a contractor into a ruinous course of action by silence than by the written or 
spoken word.") 
26 24 F.3d at 196-197 ("[A] claim under the doctrine of superior knowledge is tenable 
where the government fails to provide a contractor with vital knowledge in the 
government's possession which bears upon the costs of the contractor's performance 
under the contract at issue .... [T]he cases cited for the superior knowledge doctrine 
concern the withholding of superior knowledge that makes it more difficult to perfonn 
under the terms of the contract at issue."). 
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Second, PUD knew that such knowledge was directly relevant to 

the means and methods of constructing the fish bypass, and had material 

consequences on both bid price and schedule, because, among other things, 

(a) its consulting Engineer took account of it, and (b) GCC told PUD just 

that. See Statement of the Case at LA, pp. 10-12; CP 18689-18690, 19104-

19107,6860,6863,1290,1292-1294. 

Third, PUD knew that GCC lacked the knowledge that PUD had, 

because PUD kept the documents from all bidders, and kept other bidders' 

specific questions and its answers from GCC, and ensured that the material 

knowledge was kept from bidders by having it classified as CEIl that could 

be received only with appropriate clearance from FERC. See Statement of 

the Case at LA, pp. 10-12; CP 3620-3621, 3630-3631, 3637-3640, 3647-

3648,3656-3657,3672-3676,4035-4036,2830, 18685-18691, 1289-1292, 

1296,6861,6899,19451-19452,19466,19470,19487, 19489, 19169. 

Fourth, PUD knew that GCC was misled by the Contract 

Specifications pre-bid, post-bid but pre-award, and after award, because 

GCC asked if it could propose, did propose, and then had approved and 

performed according to the Two-Slot Method, which was incompatible 

with the superior knowledge PUD had. See Staternent of the Case at 

LC(l), pp. 17-20; CP 18685-18691, 1289-1295. All the while, PUD stated 

that the Two-Slot Method, or some variation of it, was at least feasible, 

PUD accepted GCC's bid without qualification knowing it was based on 

the Two-Slot Method and knowing that it saved PUD $8,000,000 and 

months of Project schedule, and then PUD actually designed the specific 
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Two-Slot Method it ultimately approved. Id., CP 1407,20049,20051, 

6150-6156,20045 (Apps. U, V, W). 

PUD even went so far as to keep secret from FERC that it was 

approving a method of construction different from that described in the 

Project-related documents upon which FERC relied in allowing the Project 

to proceed (PUD also failed to disclose the Dam movement during the 

Project to FERC). CP 18689. PUD was not candid with GCC about this 

too, by stating it could approve the Two-Slot Method on its own (without 

FERC), and by approving the Two-Slot Method on its own. See id., 

Statement of the Case at LC(I), pp. 17-19. PUD failed to provide the 

relevant information; instead, it accepted GCC's bid (i.e., "snapped up"), 

knowing it saved PUD $8,000,000. See CP 18685-18690,1407,20049, 

20051,6150-6156,20045, see also Statement of the Case at LC(l), pp. 1 

18. 

Substantial factual evidence and disputed facts preclude summary 

judgment in PUD's favor on GCC's Superior Knowledge claim, and the 

trial court's Order should be reversed. 

III. GENUINE ISSUES OF MATERIAL FACT REQUIRE 
REVERSAL OF THE ORDER REGARDING MISTAKE. 

Substantial evidence supports GCC's alternative mutual and 

unilateral mistake claims that center upon both GCC's and PUD's 

assumption that Unit 11 was sufficiently stable to tolerate construction 

using a Two-Slot (concurrent) Method, and this assumption was a basic 

assumption of the Contract. 

58 



A. Mutual mistake. 

Under Washington law: 

A mutual mistake occurs when the parties, although sharing an 
identical intent when they formed a written document, did not 
express that intent in the document. The rationale behind such a 
rule is that, but for the mistake, the parties would have executed 
the reformed contracts. The test for mutuality of mistake 
requires the mistaken fact be the underlying basis of the entire 
agreement and, when discovered, that the essence of the 
agreement is destroyed. , . , However, reformation is justified 
only if the parties' intentions were identical at the time of the 
transaction. 

Seattle Professional Engineering Employees Ass'n v. Boeing Co., 139 

Wn.2d 824, 832-33, 991 P.2d 1126 (2000) (quotation marks and citations 

omitted). 

For GCC's mutual mistake remedy to survive summary judgment, 

GCC needs only to present evidence from which a reasonable trier of fact 

could infer that the parties entered into their Contract based on a mistake of 

fact essential to the agreement. 

The evidence identified above precludes summary judgment in 

PUD's favor. First, there is substantial evidence that both PUD and GCC 

agreed that a Two-Slot Method would vv'ork, and that the TVv'o-Slot Method 

working was essential to the agreement. See Statement of the Case at 

Le(1), pp. 17-20. Second, there is substantial evidence that both PUD and 

GCC agreed that the Two-Slot Method would be made part of the Contract 

offered by PUD and executed by GCC. The factual evidence points exactly 

to those conclusions. See, e.g., CP 1294 (App. R) (declaring: "Jeske and 

Voskuilen indicated to us that an award would be made to GCC 

recognizing the economies provided by the Two-Slot Method."); see also 
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CP 20044-20045 and 20049 (App. U) (GCC's bid saved $8 million 

compared to next low bidder), CP 20057-58 (App. W) (PUD accepting 

Gec's Bid as "the best bid based on the [PUD]'s plans and specifications," 

and the only one within 15% of the engineer' s estimate), 20060 (App. X) 

(PUD's Notice of Award in which the PUD stated "The [PUD] ... is 

pleased to notify you that your Bid has been accepted .... "). 

B . Unilateral mistake. 

Washington law provides: 

A party to a contract is entitled to reformation if either there has 
been a mutual mistake or one party is mistaken and the other party 
engaged in fraud or inequitable conduct. ... A party has engaged 
in fraud or inequitable conduct if it conceals a material fact from 
the other party. However, concealment only constitutes fraud or 
inequitable conduct when the party possessing the knowledge has 
a duty to disclose that knowledge to the other party. 

Washington Mutual Savings Bank v. Hedreen, 125 Wn.2d 521,525-26,886 

P.2d 1121 (1994) (citations omitted). 

A duty to disclose arises when the parties have a preliminary 

agreenlent and the party drafting the agl eenlents fails to inform the other 

party of facts inconsistent with the agreement or memorialize the terms of 

the preliminary agreement in the final written agreement. Id. at 527-29 

(discussing and reaffirming the rules in Kaufmann v. Woodard, 24 Wn.2d 

264, 163 P.2d 606 (1945) and Waite v. Salestrom, 201 Neb. 224, 266 

N.W.2d 908 (1978»). 

Because all factual inferences must be drawn in GCC's favor, the 

evidence cited above establishes, for purposes of PUD' s motion for 

summary judgment, that: (1) GCC believed that Unit 11 was sufficiently 
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stable to tolerate a Two-Slot Method; (2) Gec told PUD it held that belief; 

(3) GCC believed PUD agreed with GCC and accepted GCC's Two-Slot 

Method based bid; (4) PUD understood that it was saving at least $8 

million because GCC would perform on a Two-Slot Method basis; (5) the 

parties agreed that the right to perform according to a Two-Slot Method 

would be included in the Contract awarded to GCC; and (6) PUD had 

information it deliberately kept secret from GCC (and other bidders) 

relevant to the question of whether Unit 11 was sufficiently stable to 

tolerate a Two-Slot Method. See Statement of the ease at LA and Le(1). 

Just as in Hedreen, PUD had a duty to disclose that the Contract it 

sent Gce to sign did not - only in PUD's post-hoc, litigation-driven view, 

which is disputed by Gce - provide GCC with the right to perform 

according to a Two-Slot Method. See Hedreen, 125 Wn.2d at 529 

("Hedreen had a duty to inform Washington Mutual about the discrepancy 

between the Master Lease and the commitment letter. He failed to do so. 

Thus, he has engaged in inequitable conduct."). Instead, PUD informed 

GCC "that your Bid [\vith the Two-Slot Method] has been accepted." CP 

20060. 

Because there are disputed issues of material fact, the trial court's 

Order regarding GCC' s Mistake claim should be reversed. 

IV. FACTUAL ISSUES REQUIRE DENIAL OF THE MOTION 
FOR PARTIAL SUMMARY JUDGMENT REGARDING 
WRITING ON THE BLACKBOARD AS NOTICE. 

PUD directed Gce to proceed with the Slot Claim sequence change 

with full knowledge of the extraordinary additional costs anticipated to be 
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incurred and the additional construction time anticipated to be consumed as 

a result of the PUD directive. CP 1293-1296, 1445-1447, 8978, 20148, 

9086,4527, 2889,2903, 2914-1915 (Apps. R, S, EE, II, LL, 00). 

Notwithstanding PUD's waiver of Contractual notice provisions 

and notwithstanding that such provisions are otherwise inapplicable to the 

issue (which are discussed above), GCC's Ed Kittle provided written notice 

of its claim on the Project blackboard immediately upon receiving PUD's 

direction to abandon the Two Slot Method. CP 1446 (App. S). Nothing in 

the Contract prohibits written notice on a Project blackboard. Genuine 

issues of material fact require the reversal of the Order on the narrow issue 

that writing on a blackboard does not constitute written notice. 

CONCLUSION 

In denying PUD's five motions for partial summary judgment on 

review, the trial court appropriately determined that the existence of 

genuine issues of material fact required the denial of those motions. These 

factual issues should proceed to trial and the trial court's five Orders should 

be affirmed by this Court. 

However, in granting the four Orders under cross-review, the trial 

court did not consider (or appropriately apply CR 56 standards to) 

substantial factual evidence in the record, some of which is referenced 

herein. The four Orders on cross-review should be reversed, allowing the 

III 

III 

III 
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issues on cross-review to be tried and obviating the need for a further 

appeal of these orders at a later date. RAP 2.3(b)(l). 

RESPECTFULLY SUBMITTED this 16th day of July, 2015. 

STEWART SOKOL & LARKIN LLC 

By: \:-------1'1-

John Sp n Stewart, WSBA #15887 
Thomas A. Larkin, WSBA #24515 
Tyler J. Storti, WSBA #40341 
Stewart Sokol & Larkin, LLC 
2300 SW First Avenue, Suite 200 
Portland, OR 97201-5047 
Telephone: (503) 221-0699 
Fax: (503) 223-5706 
Email: jstewart@lawssl.com 

tlarkin@lawssl.com 
tstorti@lawssl.com 

and 

David D. Beaudoin, Pro Hac Vice 
General Counsel 
Kiewit Infrastructure Group Inc. 
2200 Columbia House Blvd. 
Vancouver, W A 98661 
Telephone: (360) 693-1478 
Fax: (360) 693-5582 
Email: dave.beaudoin@kiewit.com 

Attorneys for RespondentlCross
Appellant General Construction 
Company 
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_1 !. nOL'nmpn Range nIH-~IBU. x 
TI" 

A Judge Knodellletter ruling 00026-00030 
February 19, 2010 

B Order Granting Motion to 15136-15138 
Dismiss GCC's Selway Paint 
Clail11 - March 5, 2010 (without 
exhibits) 

C Order Denying GCC's Motion for 04606-04607 
Reconsideration - June 24, 2010 

D Judge Knodellletter ruling - May 07793-07807 
20, 2011 

E Order Granting PUD' s Motion for 16794-16796 
Sumlnary Judgment: GCC 
Superior Knowledge Claim -
January 12,2012 (without exhibits) 

F Order Granting PUD' s Motion for 16800-16802 
Sumlnary Judgment: Writing on 
Blackboard as Notice January 12, 
2012 (without exhibits) 

G Judge Knodellietter ruling - April 08621-08622 
12,2012 

H Order Granting PUD' s Motion for 17050-17052 
Sun1mary Judgment: GCC's 
Mistake Claim - April 13, 2012 
(without exhibits) 

I Order re: Claim No.1 0 Coffer Cell 09724-09726 
Flooding - July 20, 2012 (without 
exhibits) 

J Judge Knodellletter ruling - July 09803-09809 
20,2012 
Judge Knodell letter ruling- 09933-09934 
December 7, 2012 

L Order re: Claim No.2 - December 09936-09938 
7, 2012 (without exhibits) 

M Order re: Claim Nos. 7 and 16- 09983-09985 
Decelnber 7, 2012 (without 
exhibits) 



AIHIPuriix 
TI' 

Ducurn~n "Rangp 

N Order re: Claim No. 11 Flow 10030-10032 
Fairing Changes - f)ro~" .1...", .. 7, 
2012 (without exhibits) 
Order Denying Defendant PUD' s 10077 -10079 
Motion for Partial SUlnmary 
Judglnent: GCC ClaiIn No. 1 - Slot 
Claim (without exhibits ) 

P Judge Knodellletter ruling 10425-10427 
September 26, 2013 
Order Denying Defendant's ] 101 11017 
Motion for Reconsideration and 
Supplemental Motion for 
Reconsideration January 31, 
2014 (without exhibits) 

R Declaration of Scott Hanson In 01288-01413 
Opposition to Defendant Public 
Utility District No.2 of Grant 
County's Motion for Partial 
Summary Judgment re: GCC's 
Superior Knowledge Claim, Slot 
Claim, and Coffer Cell Flooding 
Claim - June 14,2010 (exhibit 
excerpts) 

S Declaration of Ed Kittle In 01444-01448 
Opposition to Defendant Public 
Utility District No.2 of Grant 
County's Motion forPartial 
Summary Judgment re: GCC's 
Superior Knowledge Clailn, Slot 
ClaiIn and Coffer Cell Flooding 
Claim - June 14,2010 

T Declaration of Dave Anderson In 18680-18693 
Opposition to Defendant Public 
Utility District No.2 of Grant 
County's Motions for Partial 
Summary Judgment re: GCC's 
Superior Knowledge Claim and 
Slot Claim - June 14, 2010 
(without exhibits) 
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Annenfhx 
"r r Dm.:umcut 

U MelTIOrandum from Leon }l r 20049 
to Tim Culbertson re: of 
Contract - May 5, 2005 

V ElTIail from Chris Akers to Kim 20051-20Q52 
Justice re: Contract and Addendum 
#1 - May 12,2005 
Meeting Minutes of Regular 20054-20058 
Meeting of Public Utility District 
No.2 of Grant County May 23, 
2005 

X Notice of Award May 23, 2005 20060-20062 
Y ElTIail fron1 Dave Bishop to Jim 20064-20076 

Durnford re: Construction 
Sequence and Concrete placement 

May 26,2005 
Z Telephone Conversation Report 20098-20099 

frOlTI Dana Jeske to Steve 
Wittman-Todd re: Pre-Cast 
Module Interim Subn1ittal - June 
16,2005 

AA Not Used 
Email from Marinus Voskuilen to 20129-20134 
George Thompson re: Review of 

I Revised Sequence July 8,2005 
Weekly Progress report - July 17, 20138 
2005 

Serial Letter 0035 from Dave 20140-20141 
Bishop to Dana Jeske re: Response 
to SUblTIittal #20 SeptelTIber 7, 
2005 

EE ElTIail from George Thompson to 08977-08978 
Dana Jeske re: Today's Inspection 
Report - January 5, 2006 
Date Book for Dana Jeske- 20148 
January 6, 2006 
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,ppendix no('umen Tlo 
~-. 't5 

Date Book for Dana Jeske - 09194-09195 
January 105 2006 

HH Date Book for Dana Jeske- 09196 
January 13, 2006 
Jacob Submittal Review 09086-09094 
COlnn1ents - February 15, 2006 
Email from George Thomspon to 09319-09322 
Reece Voskuilen re: 62-
February 21, 2006 

KK Email from George ThOlnspon to 20160-20169 
Ben Hugel re: RFI 62 Response -
February 27, 2006 

,L Memorandum for the Record Draft 04523-04527 
#1 re: Wanapum Clailns Document 
Review - March 17, 2008 

MM Declaration of David Bishop In 13903-13917 
Opposition to Defendant Public 
Utility District No.2 of Grant 
County's Motion for Partial 
Smnmary Judgment - July 9, 2009 

NN Declaration of Scott Hanson In 13769-13821 
Opposition to Defendant Public 
Utility District No.2 of Grant 
County's Motion for Partial 
Summary Judglnent Relative to 

Painting Inspector Claim -
July 9, 2009 
Deposition of George Thompson - 02822-02938 
June 15,2010 (excerpts) 

iv 



I 



EVAN E. Judft. Dept 1 
JOHN D. KNODEll, Judge, Dept 2 
JOHN M. ANTOSZ, Judp. Dept. 3 
ME,USSA K. CHLARSON, Court CommlMlonw 

JOM Stewart 
Thomas A. Larkin 
Attorneys at Law 
2300 S.W. First Ave., Ste. 200 
Portland, OR 07201 .. 5047 

David E. Sorm 
Kristin Fenera 
Attorneys at Law 
P.O. Box 1688 

2010 

MARTHA THORNTON 
FIL 

19 
KIMBERLY A. AU.EH 
Grant County Clerk 

2005, Construction Company (helreatter .. PIC11nrii'l"'\ 

oonttnK:ted with Defendant Grant County PUD (hereafter, Defendant) to construct a 
on the Wanapum Dam for $29,449,100.00. instant ca.se involves 

a nunltler of claims contract The partial SWlllm8Jry JtlClgJmel!lt 

before me now involves only one of those claims. 

This claim revolves around construction fairings on the fish bypass. 
Fairings are coverings which reduce promote efficient water flow inside the fish 
bypass. Because conditions inside the fish bypass promote corrosion, the contract 
required Plaintiff to paint the fairings in an approved way to reduce corrosion and to have 
the painting inspected by one certified to do so by the National Association of Corrosion 
Engineers (NACE). Plaintiff subcontracted the fabrication and installation of the fairings 
to the Selway Corporation (Selway). After this happened, Selway sought pennission to 
use own quality assurance manager, who was not NACE certified, to perform the 
required inspection. Defendant, through its employee and project manager~ Mr. 

refused in a 5,2006. that Jeske wrote: 

1l.1"l1l'l.,cIl'lIll!IVA 



The intent specifications in requiring a is to act as 
a check on the painter's internal process. Therefore, as Selway~s 
manager, Bruno emmot serve in capacity an indlepeltlaelnt 
inspector. 

Defendant to supply an inspector itself a nominal amount, but Selway 
hired an out-of-state inspector. On November 8, 2006~ Plai.f1tiff submitted a written work 
claim to Defendant for the expense of hiring this inspector. Defendant refused to pay. 
On May 8, 2001, Plaintiff agreed to pay Selway $67,000.00 for the cost of the 
inspection. 

The parties later entered into negotiations regarding a number of Plaintifr s extra 
work claims> including this one. Many claims were resolved through this process and 
Defendant ultimately change orders increasing the contract by 

the to ...... ""r ..... '''''' 

oerltine:nt provisions governing 
claims under contract to 

event or occurrence giving to 
to follow this procedure constitutes a 

Defendant it complied with this provisio~ arguing the November 8 
was event giving rise to, Selway claim. While the meaning of a oontmctual 

provision is ordinarily a question of fact, S Burgeson v. Columbia Produceq .. InC., 
Wn.App, 363, 366 .. 67, 803 P.2d 838, rev. denied, 116 Wash.2d 1033 (1991), the plain 
meaning and the intent of the parties here admit of only one interpretation: once aware 
an impending dispute, Plaintiff was obligated to notify Defendant in order to reduce the 
chance the matter would blossom into overgrown litigation. Plaintiff has offered no parol 
evidence or alternate reading. Assuming that Mr. Jeske's letter of June 5; 2006 was a 
demand for extra work, it was that demand that initially rise to the instant claim. 

The contract also prohibits Plaintiff from making any claim for extra work unless 
was authorized writing and advance of commencing work by 

Defendant's District Manager and Division Directors for work up to $10,OOO.OO~ or by 
Defendantls Board Commissioners for work exceeding $10,000.00. The contract 
speclticallly provides project manager is not to any work CbaJnge. 

oot claim. it complied with these provisions regard to the instant 
P'~liflti;lT- Defendant, acting through Mr. Jeske, 'lllI.Mttu .... A 



proVIsions. Generally; procedural contract must unless 
benefiting party waives them or the to modify the contract. See Mike M. 
Johnson, Inc. v. Spokane CounlY, 386 .. 87, P.3d 161 (2003). 
Waiver may be implied from the benefiting party's conduct, waiver, express or 
implied, must be unequivocal. at . In the instant case, the acts words Plaintiff 
attributes to Mr. Jeske (which I accept as true for purposes this motion) were 
unequivocal. But 50 is the hm.gua.ge of the contract which provides that any waiver must 
be in writing, and that no official, employee, agent or representative of Defendants is 
authorized to approve any change in the contract Wbether Defendant implicitly waived 
the' claim notice provisions of the contract depends on whether~ under the circumstances 
presented here, Plaintiff could rely on the words and actions of Defendant's agent, Mr. 
Jeske. 

Washington recognizes two :main types of agents: actual apparent. 
PVII1p1'U".1P before me that would allow me to conclude Mr. even if 

the things Plaintiff attributes to him, had actual authority Defendant to do or 
say them. Rather~ Plaintiff argues he had apparent authority, Apparent agents are 
who, to third parties, appear to have sufficient powers upon 
principal to bind the principal. existence an agent's authority requires 
that the principal's objective manifestations 1) cause a third person to believe, actually or 
subjectively, that the agent authority to act the principal and are such that the 

belief is objectively reasonable. See JGns v. Riveland.. 125 Wash. 2d 500, 507, 
886 P.2d (1994). apparent agent's authority to bind the principal is based on 
words or conduct principal toward a third party. 14. Plaintiff was not penniued 
under Washington law to apparent authority solely from agent· s acts. 
!:Y!~LY:. Hom RaPids O.R, V. Pprj; of the City of Richland. Wash. 

124 (1991). 

Here, the parties agreed when they into their contract that Mr. Jeske had 
no authority to modify the contract or approve extra work. There is no evidence before 
me that Defendant as principal did anything to lead Plaintiff to any other conclusion. 

had Defendant done so, both the standard proof and the showing necessary to 
show waiver against a governmental entity such as Defendant is higher than that for a 
private party. ~ Kratnm'evcky v. Dept. of Soc. &, HeAlth Servs., 122 Wash.2d 738, 
743-46, 863 P.2d 535 (1993). Plaintiff has not addressed whether that standard 
showing have met this case. I as a matter law, that 
Plaintiff not on the acts and Mr. Jeske alone to establish a of 
the contract. 



contract. 
statement~ or act inconsistent with a lau~"8.1sseJ1ed 
JeWiOwlble re]ilan(~e on the statement, or act; 

party who made admission~ or act is allowed to COI1lU'aAlICt 

it. ~ CQlonial Imports .. Inc. v. Carlton Northwest, 121 Wash. 726., 
913 (1993). The waiver analysis above applies to this argument as well. Defendant 
nothing inconsistent with its current claims, except arguably, through agent, Mr. 
Jeske. In the face of the specific contract language I have alluded to, any on Mr. 
Jeske's words or deeds was not reasonable. 

argues it is entitled to recover extra work on a quantum meruit 
theory. Quantum meruit may form the basis of recovery only when substantial changes 
occur as work which are not covered the original contract 
not contract was tOrt'ltlea. 

7, 

Finally, Plaintiff argues it is entitled to void claim notice provisions because 
mi~;tak:e. This argument is difficult for me to address. Plaintiff has pled for relief based 

mistake in the formation of the contract. Plaintiff argues now that even if it was 
by failed to comply with the claim requirements of the contract, it is 

nonetheless entitled to the relief it seeks in the Selway claim because the entire contract is 
voidable due to misrepresentations Defendant made when the parties formed the 
contract. Plaintitrs Memorandum in at 29-30; ~ Yakima Countt (West 
.Y'J:LWIl1:l!lt.ffi~~J1jjb..N1u.;lL..~L2Lxg~ 122 Wash. 2d 371, 8S8 P.2d 245 

co~l d~g 
than a mistake theory.) 



I 
SWtuna:ry judgment. 

not preclude Plaintiff pursuing its theory that contract between the parties 
is voidable under a mistake or under the misrepresentation theory. I so without 
Drel:U<ll~ce to either party to pretrial question 

is voidable. 
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. EVAN E. Judge, 1 . 

07417989 
\.._--

·JOHN O. KNODEll, Judge. Dept..2 ..,' < ,.'" CQprt Administrator.· 
. JOHN M. Dept. 3 

.. MELISSA K. CHLARSO.N, Court Commis.sioner • ..... ", '. 1 ., .: :' .: 'f I, , ~'.... • \\ . 

John Stewart .. , .. ', 
" ~ ~ ... • ~ • 4 t, .. 

I. ".'. 

" Attorney atl~~.w. '" .. ; , , . 
2300 SW 1 s: Ave Ste. 200 , .. " ' .' .. 
Portland,. OR 97201.. . ' 

• '''"''. ..... #' ' 

David Sonn,' 
Attorney at Law 
'P.O. ~oxJ688 .... 
Wenatch~e; VIA 98807 .. 168.8 . 

Attorney at Law 
.200 W Thomas St., Ste. 500 
.Seattle, W A 98119 

Dear Counsel: 

May ~O, 2,011 .. 

." ': 
.' , t, 

RENEE CAMPBELL , 
~MAY 2 0 20Jf;~ 

" f<fM~ER"'Y A. ALLEN' 
" .: .... ~~.~ntY C/ede.:· 

.. .. . - '. 

• i- :.. • : ~"" ; • 

., .... 

, ~ 1 • 

lit~g~tio~ i~vol~e,s, the construct,ion .. ofa .fi~h.bypas~ on the W anapum I?am~· ~" ' :: .' , 
structur~ d~~~~g th~ ColUll)!:>iBr ~iyer and ~wneQ by the Def~nd~m~ .Grant :~p~ty ,Pl..!.:q, ; ~' .. ' ,.~ 

.' (hereinafter PUD). ·,The Wanapum Dam was,describ.ed in the foHowin,g.mannt;tr,fu·an April:'5, .. ··: '., .,' 
'2005 report·gener:ated by ~ private co~sulta~tto·.t~e PUD'which \yas,made ~y~il~b~e toJ'tl.e., ':.'.. ' 
Plaintiit 9~~~r~1 q~mstf\l9t!~n Company (4erei~~ft~'GCC):: , .. ' ; .... '.. .... -.;.' 

'Construction ofWanap'~ Dam occurryd,petweenJ959 and 1?6~. The d~lIl'h,as~. , .. :, .. 
, '·modified. ~:-~hape and consists of a conc:r~te intake/~w~hou~e.se.ction? a 9(;m~r~~·~:.·:· ,,' 
, , spillway section, and earth e~bankm~nts,~n each en<;l.ofthe c.oncrete struc~es., T~~. 
" . :.arrangement was nec~ssary to' keep the concret~ structures op t~e hjghest; and best r.ock 

the river valley area. : . ' 

'. ,t. " ... 

.' .... 



IntaKes, of which 10 InCluae 
geIlerl:ltlCm units I •.. 

... v ... ',.."""' .... on the edge unit intakes, ,are 
inclined upstream at an angle degrees, and extend about 75 feefinto bedrQck(bottom 
of anchors is at an average elevation of 364 feet), There are anchors in each of·the 
future units. anchors were installed 17 1/2 -inch-diameter .drilled : : ' 

and cables, each cable 90 wires ~-inch diameter. 
OOllae:a length of the anchors (load zone) was approximately 34 The '. . .. ' " .. 
consisted of cement, pozzolan, an intrusion aid, water. The grout was pumped into.' . : :' 
the dpHed holes under minimal ,anchor was loaded up to 7Q ,Lt.' "" 

ultimate'steel strength, approximately 2,970 kips .... 2 nominal working .str,ess:of each. ' ,'.,:.','. . . 
anchor was 60 percent of the ultimate steel strength, approximately 2545 kips. -This" , . 
resulted in a working pullout capacity of app!oxirn~tely 75 kip,s per foot of bonded 
anchor length. ',. , 

The Wanapum is a gravity dam, that is, it is designed to resist overturning or sliding, . 
tendencies (due to horizontal loads imposed by the upstream water) by its weight alone .. The 
weight of the dam without future generation units is generally regarded as insufficient to ' 
maintaiIl: the dam's stability the help of the anchors. 

After dam's construction, 
engineering studies da.m~s stability. group of these studies consists of standard 
.engineering analyses. calculate and quantify operating on the structure 
and the stn.lcture' s to those based known data about 
properties of the dam and its environment. Another group is comprised 12" reports.··. 

Federal Energy Regulatory Comnussion (hereinafter the to proau<;;e 
these studies every two years. Each of these reports provided a "Potential Failure Modes 
Analysis~' (hereinafter PFMA). While such analyses may incorporate standard engineering 
analysis, they beyond traditional means of assessing project safety. While:standard 
engineering analysis judges a dam's stability to 'pass standards based criteria for stability, a 
PFMA is designed,to identify potential causes consequences of failure. A',PFMA does not ' : 

. address the likelihood pffailure, but may suggest ,means 6frecognizing impending failure., " :, 
Because these reports 'contain "'Critical Energy Infrastnicture they are. not public 
documents. 

~. ~ :.. 

The information in the standard analyses is illustrated by two of those reports. 
, '. 

I Future Unit 11, located directly to Powerhouse Unit 1> is one of six future It was built to 
house a large~ heavy turbine designed to generate power and stabilize dam with its weight. At all times germane 
to this action it was empty. 
2 A kipt sometimes referred to as a kilo-pound, is Ii writ of force that l~OOO pounds~force. Ris used primarily 
by architects and engineers to measure engineering loads. 
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encasement was not COIlsttuc1tect 
pe:Jrm~me.nt· (;!OrrOSlon prot~ction., some at 
between first and seoond grout cannot be'discounted, because our review of, 
records shows-that 'a grout of high 'perrneabilityw.as used,' and that 'considerable aad 
laitance3

• ;': was probably was not removed to the . , .,", . 

second stage,grouting,~' " . , " " 
... t •• , j .: 

The 18, time,;:.the Jacobs bnJgtnleer1Lng . " ~. " 

.t., Unit By.pass.Stability Analysis'~:.commissioned.by'the reporrwas··. " 
, designed to'assess the effect of ' construction of-the 'fish bypass on the.Wanapum'.Danfs ·stability. 

.' This report employed-both two: and three dimenSional analyses to assess the"overall stability-of,.. ~' ... ' 
. the dam. It also, made' a gravity an8;1ysis ... This: analysis anticipated the planned construction'ofa 
fish bypass on Future Unit' II. Future Unit 11 contains thr~ slots through whic~ water behind 
the unit passes downriver., Construction of a bypass required the creation of a.dry .area onthe 
upriver side ofllie dam behind each of these' slots. Ja~bs assumed this 'would· to: be 'done by . , 
construction of three coffer cells\ one behind each slot. Jacobs' gravity analysis addressed.the 
possibility that coffer dam 'construction could affect·the dam's stability, b~t-considered only:the ,'. 
effect of conSecutive construction, that is, construction o~ one coffer cell, completion of -work at., 
that point removal of that construction of the next ,.It 

. specifically noted that additional analysis required after the contractor ," ... r''l/1l1~ri a 
specific' dewatering proposal. The method Jacobs employed' was "simplified" and .based 
only four factors; hydrostatic force, gravity weight, post-tensioning force (the '{OI'ce'SU1,pl:IOO 

the anchors), and uplift 5 Jacobs obtained a value for the post-tensioning force 
known strength of the anchors at time of their installation by an estimate 

stress upon them. 

content of the "Part 12" "' .... ,J"..,J.,,~ the last such report to issued 
'to fonnation of the conn:act at issue here. The 'enlnn~eerm:g International prepared 
thatreport and issued. it 'in November, 2004. expanded. on the report 
:th~ foHowing language: . 

• . \ot ... ~ , . , 

If progressive, corrosion of upstream fotindation.anchor tendons·were·to occur, this would 
lead to loss with vertical extension of anchors and opening at the ' 
.foundation contact some lateral rotational deflection of monolith. . . some 

:1 Laitance is a residue of weak arid non-durable material consisting of cement, aggregate, fines; or impurities .. ', .,,' 
brought to the surface of overwet concrete by water bleeding from that concrete. 
4 The term coffer cen refers to a '~cellular cofferdam." This is a temporary structure constructed in a river to exclude . 
water from an enclosed ·area. 
S Uplift force is the result of water pressure under the dam pushing up on the dam. It is the result of insufficient 

The term monolith refers to the intake unit. Each of the future unit intake monoliths is 90 feet wide and includes 
the intake openings and piers, gate and stop logs slots, and cable and drainage galleries. 

3 

".; . 

• ~ 1< 



under nonna] conditions or under a transient higher water level or earthquake loading the 
net may become insufficient-to provide sliding or overturning stability. 

" .-

PFMA Team agreed on the need to establish the spe(~lncmechanls:m 
and load modi-fication ex.pectation- if failure 
-corrosion 'of wichors did ·lead to a·loss ofstability, this would most probably occur one ,: .', ,- ',," 
monolith initially and, that one. monolith could overturn. The possibility of affdomind" " .. ' 
·effect due'to"'hydrodynamic .loading on .adja.cent monoliths during flow through an -. ~ ." :': _ . '.' .. :';" 
·'overturned··monolith operling should be considered this could lead to ..' _ '. ··r 
flows if the adjacent monolith were to also overturn. : .. ', '. '., 

PFMA also discussed ,the effects of the uncontrolled release water that· . :.1 . >.' 
' ... would result the:loss' ()rstability o£.a)ihgle'F.uture·Units Intakes'monolith .. The ,general ;':':_,:'.' :)' . .;, . 

, conclusions reached includ~!.>; .... ,:~ .',: ,.,;,~<". .... .: ',' .. ,', . :":.: "J,:,'" :" :'S,:.' 
• ~ ~ ~ •• ~. • ~ • •• - ........... ". • • •• •• "~.. • •• ::. ..... I • ".~ ..... ...... '" ~ •• 

. , ' •. ', 1Il,!: '~The magnitude'ofthe release-resulting ·from the loss of stability of a • • •• : '.{ .. ,': ~ 1 't" 

, :monolith would be-in the· range 300,OOO'cfs, which is wen· within the. 
, " nonnal operating, range of the Spillway system. 

",' ," .t' . . :. 

, . -0' .. The reservoit wouid be iirawri·tlown:befow the operating range 6f the 
.. Powerhouse. ' '. . ," r, ' . 

,', " .. ', ' •. ,The cOncentratt6n'of ftow·through,a single'monolith could cau.se.erosioit' 
at the downstream toe. 'o'." ., . 

,. The r~mediEd repair wOl:lld ,be lengthy costly both the strulOP4)Ult 

of capital cost arid lost power ·revenue . 

. International recognized ,the possibility' that teridons supporting 
intake lLTllts might have lost structural integrity'but, like all the reports prepared Jot "or 

thy PUD, did·.not attempt to quantifY that Possibility in any way. Rather it, like many oIthe . 
reports made subsequent to recognized the "potential corrosion of tendons", and 
"progressive failUre" possibility at the anchor tendons. Even without any quantification 
risk, Acres cl~sifIe~ t~e possibility of "Future Unit Intakes Loss of Anchor,Force due 
',Corrosion or other faciots~ leading' to Instability of-Monoliths during Normal, Flood or 
Earthquake conditions" as a' Category I potential f811ure'mode, the highest: 

, classification "considering need for awareness, potential for occurrence, magnitude of : 
co-nsequ~nce'and 1ike~~ood ,of ~d:~r~e respo~e.~' . '. ' "" '. "'!, ',' ,', "";.' '. 

late May;2005, Gee and the',PUD, ent~ed into a contract which obligated,GCC to' . .:-
'build a'fish byP~S on the Wanaptu.TI Dam for a' fixed stirn of$29,449,100.00:- ,Dispu(es.:lj~tween:. ',' ' :, .. :, .,:', '" 
th~ PUD and GeC arose during the. construction process. While parties. were able to resolve, ' 

, some of these, many remain unresolved even though the construction is complete. In October,', 
2008, filed .this action seeking oompensation:.for construction costs beyond. that provided . 

" for in 'its contract with the PUD .. 

PUD brought nrne summary judgment motions addressing Gce's theories of 
While these motions differ in many they all court to aetl~nn:lne 

what circumstances it should a party to a contract relief when 'that party makes ,a discovery, 
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'~.' j- • 

. .':.~ .. 

or an event occurs during the per10rmance 
·to 

.'. 

2005, bid . ,,: " 
'sp~~cnlcatlOllS addressed the manner which were te submitted, !. -

complete(j:,pypass~ the'meilio&for'construction of the bypass!t prqcedures.fer m.aking·any.. .;~ ..... ,' -,. 
. changes·to·.tbese.specifications and methods'and procedures to be followed·to·resolveany . ;.: ':. .:. ' 

OlSlputes',msmg under the·contract. Included in the specifications were draWi;ngs.and.~7phase:' -~ .... ' .... " 
descriptions" which instructed potential bidders; in some,detail, how' the wprk.wastQ 

. performed. These,instructions not only described the required'qualities of-the: '., " 
,:~ ',: ,:: ':', ; ". ' ~. but .. also.addressed.with:,specificitys~me of..the,m.ethods of.construction. ','.: ;:.\ ~.:., \ ' .. :'·i.:';; .j;).:' :.',"::. : __ \" ~', .... : ,'" 'q' 

..... ~ ~", ~.' .. "~: . .: . .. . ... :.: : ~{.;: ~ . . .. ... .. ~ 

., One construction method specially addressed in the bid specification'involved .. --,' , .. , .... " , ... ' . ,,': ....... .. 
, construction of coffer .cells on the upstream, side of the dam; . These ceUs were·.to ,be"temporary:' .: ,~:, ,.-.', ~' , 
structures,locatedi.directJy behind- each of three slots ,on ,future 11 .. They ,were to. function ·as .. : . '. ':, ;',': " -. " . 
small dam~ 'provjdirig the: dry sp~ce' necessary to permit construction on the, uPStreaJ.l1 side 9f. the., .. ,,:'. 
·dam. ' The specifications' described',the'constn;l.cti9n of each of the three coffer: cells as .phases .2A",' " . ' :' 

and2e. Because of concerns about the dam's stability) the PUD engineers Who drafted· these' 
speci:fications inc1u~e.d the following langu~ge the COl=ltract drawing~ idescrib~g reQ'~nn~d 

. constru~tio~ metn()l(1s: . .: '} ~ : 

, ' 

2. S~me v"" ........ "' ........ on and within future unit 11 must peI10Imf~a. in ;. 
gellenlUY described in the following notes. 

7. Phases 

4 may 

langu~ge, required s~quential co~troqtiOl1 'coffer cells, that i~ th~t :con~truc~ion 
COlnpJlet€~d and,~at th~ c~ll be dlsassem.b~e:<1 qefore construction 

>'", • 

." ~~"qid sp~~ifi'cations contain a'numbet: ofp~oyi~ions designed ~o gui~e ~e;.i~teqJretation .... 
and "construction of-any ensuing agreement. The first, entitled "Instructio.ns to. Bidders~" conkins 
a'list of those it~s ,which make up tl)e contract documet:lts: This li~t includes the bid·, , . >, •• 

speci~cat~9ns~ ~e;bidJQ$',alfd sl:lp'pl~xy.~n~a). ~orms:" _,' '.: -', ";' ... .' .~.;:;. ; ,;: -:"" 

This list '~S,~ss~l!iiallYJep~at~p' ~ 't4~'""~~~~ s~ti.~~ ~f,the specification's", , 
. section is denominated "General Provisions'~ . .It·contains a definition of "centract documents:~ 
con~istent ~ith the iiSt' ~ the' first secti~n ~d provides:" "These d~cuments ar~:compie~~ntary;-' , 
and any work calied -for by one is as binding upon the parties as if called for by alL~' A later ' 
section, entitled, Gen~1.~nditions, contains a pr~vision entitled '~conf1ict and 
precedence/intent" which lists precedence of the ,contract provisions. 'The sec,~Dna 
··01"11..-1"", .... ..-1"'.", the conditions", " pl':"11pnth 
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last, "bid proposaL ~~ 

A third seCtion,· V\oIJIJl ..... "r.U K.eqtUrements, provides'at 

contractor the location 
. general and local conditions) particularly transportation~ disposal;: .... ' 

" :>~ : :; ,': ' . handling and: storage' of materials; availab~lity 6fJabor and applicable wage rates, water' " 
, :.: ,~".. '. . ." ,,' ";, . and '.electric power, roads, .clitl)ate conditions, and :seaso~, and physical conditions' at the· 

.1 .... '." ••••. 

.. .:~.);. .' .. 

,. ,"':. 

actual work site and project as a whole, the' equipment, and facHities .t " 

preliminary to an~ dUring work prosecution, and.an: other matters which can hi any:way ..' 
affeCt the'work or the cosfthereof. ·'Failure.·ofthe:Conq;actor to, acquaint itselfwitlu:lU '; 

. available infonnation regard,ing:any applicable.·,~ondition will not relieve him,: of the' ",.; , 
,:. responsibility,for properly ,estimating both',the·difficulties and.CC?,sts ofsuccessfuUy..,· .. ,': .. t I , . 

, perfonning the work. ' " :," .. " 
... ~ .. , •• ~ :~, • • ''''~''''~''i- .~ .'#.~. t • ~- " 

":' ',:" ,',' , ; The bid: specifications also, provide that 'by-submitting a bid; a' contractor acknowledges 
, .. , .' :"" {", inspection ofthe .. construction'site. ',' : ., '" "i,'; ,,,' ',',' ;,. ~:' :. , :"; , ':' , " _ . ,':-;':. 

, ~ . ,'. . . 

:;," .... , .. : .... , '. 

";. .. : .... 

.... ;. 

"""" . 
, . 
'. 

• " • • ~ ' •• : .. • ,,~ I ~: ". : • • 

.,' The bid, specifications contained several provisions dealing with future claims for e~tra ' 
compensation for' alterations , or additional work made necessary by unforeseen difficulties~, GC-
14, entitled ,4~Ch!3Pges in: Work/' provides: : ,: .' '. . ," 

, , 

Without invalidating the Contract, the may make, chan.ges by altering, add,ing or 
deducting from the work, and/or changes the drawings and specifications 
requiring ,changes in the work anglor materials and equipment to furnished under this 
Contract; provided s'{Ich additions, deductions or changes are within the general scope of " 
the Contract. E1\cept as provided herein, no official, employee, agent or representative 
the District is authorized to approve any change this Contract and it shall be the 
'responsibility of the Contractor before 'proceeding any change, to satisfy h1l1n"O""U-

execution of the written Change Order has been prop<?rly authorized on behalf of the 
District., 'The Distri~t's' Manager arid Division Directors,. certain conditions as set' 
forth il1 District Resolution No. 7687, have authority to approve Change Ot~ers up .to· , 
$10,.000.00 or less. Only the District's of Commissioners may approve ...... u.'~ ... li"'" 
Orders inexcess of$19,OOO.OO. (Emphasis added). 

. 04,.: ~ ' ... : • ~ .,...~" ",..... . 

GC-.1 0, entitled, "Damages" provides: : 

, , Any :c.la~ms·.arising u:nd~r .the Contract .contractor shall b~: made in wtiti,ng 
. , Engi~e~r. Il9 lat~ th.~:ten,c~endar days after the beginning of the event or o9cu.n:e~ce . 
" ':,giving tis_~ to t.!te claim., Failure to make writteri claim prior to ,the time sp~ifi~d jn.th~ 

Contravt ,D.ocum~nts shaH coristitute waiver of any such claim. (Emphasis ' ", .. 
added) 

In the event a c;,:laim is and rejected, section 8 . bid specifications 
rpoI'll1l1r,F"I: written protest within 10 d~ys of notification of rejection. 
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On'the day following jssuance o£tbe bid specifications, April 2005, issued " . 
aad,enClum #1 to That aOOlen<JLum T'l'TI''''''''",,"' 

One construction method and dewatering concept is conceptually presenite<! 
contract documents. may use this or develop an()mc~ IIleUllOa.. 
any case, th~ details. of the plethod selected shall be;design~ by the Contractor and" :' "," , ~ , , 

, :, submitted for:r.eview 'aDd 'approval;by. the District Engineer. The submittal. requirements' ; ....... "',' :;;.: 

" .: ' . :ar~ to·address:the requirements indicated on both·the drawings and the specifications.:.. :. :,::: .. ' .''':.'';., ,'i:' 
" • . ~! ..... ":; .. I.,'. '''~ ~ .. !. :~~: .. I;~ 

1\-fay.5~··2005, .. the issued,a 't'.,.,.,'n .... I~ .. .,. ............ "rlc. 'On ·the same day, 
The ,bid: the'fo1'lowing'language~, : ~ . 

• ,~. , • ~. • t. .,.:. :" ". I ~ • ..... ~.I : _. \ ; 
• • ~ ... • .. .'. • l • .' • 

. .. ., ~ .. ~ '::", . .. The.,erit~ca1 path. ,runs through the sl<;>t B.construction; therefore we have prpf;ur:ed·tw.b .. :,·~~: :,,_ '.:'';' .. :"11 

.- '. 

. , ..... 

dewatering bulkheads to work in the Band C slots concurrently. -By working in more:~, " ' ... " , 
than'one slot at'a time, the A slot and C slot work has been·taken off the critical path .. ~· .. ,' .. , .... : -.' 

" . 'With.the A'slot and·'c.slot.offthe critical path General qonstruction is abletc)'complete:' '~"': . ,',' 1""" ,:.:: 

. -' 'construction months ahead o.fthe'specified·March 15,2007 completion date .. ,: ,.' ... ',.: ,: : F: ... , , ,;-:: 
. Construction within,slot B and slot C will start immediately following the temporary, ' , ; ,.. : . 

.. . dewatering bulkhead, installation. :(Emphasis'added).- . : " ... ,,' ) .,:' ,: ", ':.:; ,';, ;, '., .. :', ::, 

, . " On May.23, 2005, the:PUD Commissioners met. and, elected to. accept GCe's bid., On, " :.', .. , 
that Swlle day, the PlJD m,ailed a letter to Gce notifying it that its bid was accepted 
.enclosing a contract May 2005, the parties contract to, 
construct a fish bypass 'On. the: Wanapum "in. full compliance with the Contract Documents 
made part hereof, entitled.: CONTRACT DOCUMENTS #330w 2030 Construction 
Wanapum.Future " 

construction of the fisnbypass in early July, 2005. -It the 
concurrent ' outlined its bid for the construction of the coffer cells. On January 3, 
2006, GCC'~ade the of several 'concrete pours be4ind slot B of Future lnt~e' Unit, J ]. On 
January 5, PUDengineers detected, apparently for the.first time, movemerttofthe dam: through a : ." 
sensor deviCe, referred:to.as·a '~crack·monitor," placed on-the dam. This ffiQvement.was less than ,~',' 
the'width of a pencil lead .. Counsel for the PUD-has represented that the dam subsequently 
moved back into its original 'position. The parties apparently agree there is no way' ofknQwing., ',., . 

, ' whether- the movement. was, the.result of coffer cell construction or whether : further movement " " , , ". 
and dam instability would ha~e been the result of proceeding with.the'two-:slot meth~d'outlined . :' 

, in·the bid narrative. The PUD notified GCe of the movement the following,day,and notified .' .' 
,th~ir engineers,that the PUD:requirecLGCC.to return,to the, consecutive coffer,ceJ1.coustruction·,:", ": '" '"".~., 

.. ,outlined in. the bid specification~~ The PUD· did not at iQat .th;ne tell qcc that. the dam 'movement ' . 
:created any concerns' about-the d~:s stability or that.'the two slot,method was'uns.uitable.for any , '. '., 

, r~son. Gee followed the PUD'-s:directive 'and proceeded with consecutive .coffer cell '. 
construction. . . 

In 2008, an investigation included a Freedom of. 
Infozmation request to the PUD. As a result, it obtained a number of reports in pun's 
pm;Se~;Sl{],n about those ......... """' ...... ·v ....... 
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i.': . 

• :: ,$.. .' "', '.~ ;. ~. ~ .! .': t·.· - . ::.. I 1.. 1', I ~ " I •. \. ,t, 

held Hable a breach 
., ~:,..' " ':' \ 'KnC"lWAf"!ll(;'e onlY'if: ,1) undertook to perform Withollt:·:Vital 

';':. :,: its qosts or direction; 2) the pun, was aware knQwl~dge;.of and, no,,: , : 
, , reason to ob4lin'.such 3) the PUD supplied a contract specification to GCG.whlch ' , 

'c',' :;,' !"~,>' ; • did not put it,on'notice to.inquire; 4) faih~d,.to,pr()Yide .. th~" . ;:, ... ', :'< .. : 

~,., :"r·:,:·. , relevant information. GAF Com. ·v: United States;932 F.2d 947; 949 (Fed .. Cir:)~ .. reh'i,g denied, " .. , .. : : : ' . 
.. , ;. . ." . ," suggestion- for reh' g en bane'declined (1991), cert; denje.rl~ 1071; 117 hEd:2d··131'; 1-1-2· ..... . .. _' ....... .. 
; : ,. '.,,' ,.; .' :S~Cu965 (1992) •.. ' '. ;.' ,', "'; ''':1 . ,. ". " ,,;, ~:: :~ .'-; .: .. 

~ , .; 

' ... ~ .'. t. ~ 

'f> ..... 

. . ;' 

.. ,; ... ' . The' PtID offers several theories supporting its 'motion 'for summary dismissal of-this' ,,' . 
'\'" ,:" claim. ':·Only. two, need be addressed ... Under the superior·knowl~ge doctrin~,tJhe·.go:vemmental .' : 

.. ' contracting booy is·not liable for nondisclosure of information which the contractor could ·or, 
. , . should' hav.e:known . ..Infonnation known in a particular industry is consider~d ,knowledge that ;:1" 

. 'contractor,could or should know. Id. F.2d at 949. So is information reasonably ~v~l1l~hlp 
frornother sources.- McConnick Constr.~ Co.-v. United States~ 18 etCt; 259,.266-.(1989) _ 
affd 907 159 (Fe,d.Cir.1990)., Thus, under this doctrine, a contractor in' , 

field 'of concrete drilling into' a concrete dam should have kno.wn that drilling into a concrete 
with no knowledge of the amount of aggregate rock was 

instant 'case, .the pre-bid communicatio~s reveal that were, aware 
,'that the PUD-required sequential slot construction in the specifications. because 
concerns about-the dam's stability/.Mr. Dave Bishop,. a who participated,in .:, ," 
'preparing GCC's'bid; even perfonne(i'his own'tipping analysis on May 11, 2005; ",' 

.. ",,"' ... "." 

.. ,,:., , While the POD may.not have disclpsed'all of-the reports it commissioned from· .. " .... _ , .. " 
independent-consultants, GCe has riot identifie(fwiiliparti'Cularity. what.information contain'ed in 

undisclosed reports w0uld been relevtJnt in its assessment of the vit:tbility of.its, , . 
prop6sed two-slot proposal or .. how.it,would have· used information in..m1:lking: that. .', 
asse~sment. ' :;' " j , .' , " '.' " • , .' " -, '. • , 

.., .:. ~j' . !.' . • : 

teports obtained ·through-Freedom of lnfonnation' Act requests are. either 
or standard The address only causes and COIlSelJUe:nCtes 

of instability, not their likelihood. 
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"! :' ; .... I 

;'" . 

.' 

forces exerted upon the'dam by the water flowing behind 
;::.v;::.'I"t-",i'i upon dam by the anchors. first three 
available data. As.noted above, the last factor-is upon'the physical prO'Der.tles 

, tendons at. the time of their :installation and an adjustment by PUD en~~me:ers 
'estimated 'at 10%. ' , . " . . 

." ~: , " , "; 

, . ,: ,,·While at leaSt one~ standard ,analysis .addressed-.the of sequential coffer dam 
construction on the dam's stability ~ this analysis was tentative at best and recognized,that only' 

., monitoring of the dam during construction.eould-effectively evaluate risk of tipping. ': : .... 

," .. two·slot-propO'sal~ 'W1fonnethat the :time:of.the·.last .. stimdaid. analysis, was unaddressed . ,,' • 'f 1~.::": ...... 

.. :, even·the information ,in the;standard ,shed:Iittie:!ight.on the viabiHty.,ofGCC?'s' ' ... ~, ~ 

. , ,constrUction sequen~.·" : .... - " . " , '~",.:' .. _ ,:, '. ' 
....... f .... , ..... ~ ' ... h: ."' .• "'f'~~;" : ... ~~ ,::'::'.\~:, '~; .. -'~ ... ''''.~.:,,~:' 4 ~"~;;""';~'''';·.' .. :!.;'': ... \1'' -, .~~~~. 

, '.'" ": 'By reference ~o the! declaration ,of:Mr.·Dave Anders,en, a GCe ~:Qgineer;GOC'identifies:, ,' .. ':,," :., .:,: ..... :, . 
" the infonnation in the PUD"s·possessionduring the ,bidding process it-alleges it-needed to' ., '" ' .... '. 

evaluate whether concUrrent· construction sequence was feasible. Mr. AndersenJisted the ','. ,: ..... ,:. 
followmg: , '. 

'" '; ..... '.;.:. 

" ' ...• ,"f; : The criteria that would- ~e used to judge thfi 'acceptability of an ,alternate sequence; " 
.. ':', . " :" .. : ... ~. :-

overall'r~view'and"a~pr6val authority ov~t~any sequence change; .':, .' 
• ". • '. • • t' •• ': " 

.• 'The voluminous Gerwick, Acres and'MWH studIes· and or even a 

. '. 
summary thereo~' which detailed the sensitivitY of the tendon anchor functionality ,in: .;' 

. -tenns of preserving overall global stability of FUI No. 11; 

part 12 safetY'requirements the"Da,n-
.' " '. . . 

' •.• I .... ~: • 

, Gee do~s not identify any data 'about the physical properties of the dam as information,> ,:, ' 
PtJO' imprope.rly failedIto ·4isdose.', Nor does 'G¢C' explain how any'faHureto disc1o~~'·::: .'-:,::, '. ..' , 

. prevented' it 'from making' its oWn ' ,.. oftb¢ likelihood of destabilization ... 'Both 'Gce ., .. 
the pun kriew:that"any'constn;ietioh on the dafu'could entail some risk of d.estabilizatiori.'. :', . ',: " 

, Neit:h~.~'~~~rotis iiia:su~~orpositi6n'to'asse-ss'th'at.ri~k.·· :' :: ':,.:, ;', ... ~:. ,. ';:,';, .,,<~,"" '" 
makes an alternative 'argument. It claims the pun failed to disclose,that 

, concerned aboUithe dam~s stability aild' had 'evaluated the consequences of-instability as:, :,' 
extreme: Gee assertS that because 'assessments, was held to standards more ' 
stringent than generally a~cepte~ engineering standards. 

7 is the tenj::lenc;v of a solid material to slowly move or deform per:mw:lently under the intl'uenc;:e 
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record doesn't support this contention. While PERC was monitoring the dam's' 
stability construction, -it did not participate decision to require sequ~tial 
construction of the coffer ,cells. There is no FERC imposed any requirements beyond :, 
those of the contract.. The Contract neither adopts any.FERC'requirements·nor requires 'FERC , 4" 

, approval of construction methods. There is no' evidence the pun -consideredany:FERC " ... ,' ',,', " 
requirement when deciding to'require sequential construction. has nqt'explained how the, ,'::, ", " 

: " 'presence or',absence'ofeffectiveimonitoriQg of the dam's'stability any way:impacted .. the:cpst: ", :"'~. \ ,: .:;: .. 
" '. , 'or direction ofits:perfonnance under·the'contract. 'The same is true of the PU.o's efforts to .. ' . ':',!' <':", ~" .. ,. i 

. ~ .. , ::improve,monitoring\ofthe:dam,~s'stability.· " "';", :"':: ' " : ", .... ; :'; .. ;.'" .' , : ... .";., 
. ~ . . . . . ~ .: ~ .. ~. " " . " .' ... '~~ ~ '.. " ~. ~ . : ... . 

'. '" .. . ' ... ,. , ace's ·.claim:' thaLthe~.PUD .withheld· ~ithl about. the dam ~ s stability faH~::~: ~. ~,i, ":'~.: ':':',".'.' .,::.:" .:, ,! 

" because there·is no.evidence~befere the court that any instability would have~affecte'LdCc.',.s .. '",' ": ' '.,".' .. :' ", 
.,,,' '. :' :·abi'lity to'Coilstruc(the,coffer~ceUs~as it had planned, or.that any instabilitY,·waS .. the.'basis.fQf any.i "~.. . .::. ',; , .. 

. ~ ~.~ .... '::- ".. ~~, :' Jchange *in "construction; . .;.~ .:}~: '~ .. ; .... , .. ,.! ... '. ':'."',:.'. -.. : ... ~ t • t:~. • .,~. '. :.~:~ .. , ;: .:': •• ~~ .. +r.;:~ .~~,;.~ ,:' .,.r~;. .::'::, . 

. , .... 
~ :'. 

• ~ • " .".. :." ~ .. '. .' ., Ii> '\... .. 

, ... .:-', ·Even.ifthere~were:sucht'evidence,.Hke the, contractor' in Granite Con st!. Co. v~.United·,:.,;:· . ,'. , ',".:: ... ' 
. States, supr!!, Gee knew; or at least should have knowI?-, that its proposed con.structi<?~ method, '". .... . " , 
, presented 'risks to the dam' s~:stabi1ity which could not be accurately assess~d' because the anchor 

tendons which·~arioo·that-stability were installed over forty years. ago; wer.~ designed':for'sho.rt.: ::"~.:.', ',>.,,: 
terril use of fiv.e to six years .and could not be inspected to detennine their current integrity .. Any' "",' . 'i ' 

failure by the.P,UD to ·disclose did'not make.GCC .any less able to assess the:.risks'inhere.nt in its " ..... : .... : ,",' " 
pr~posed two-slot construction sequence. Therefore, as a ma~er of law, its superior knowledge . 
clai~ shou14 be dismi~sed,.:: : . .. . '.,.. .; "':".: .. , 

; '" '. , .. ' 

ne~t tWQ mo.tions deal ~th the' doctrine Whil~ claims 
provides, for concurrent construction of two slots, it .alternatively claims. 

that if the contract not so provide, the court shpuld the contract do so one 
reasons. it argues the parties both intended the contract to provide for. proposed 
concurrent slot construction even did not. Where parties to a contract share an identical 

, int~t when they form that contract, but do not express that, intent in written aro,-eer.ner.Lt • 
. mutual mistake occurs and is,the basis for refonning that agreement. See ~ml.!tfJ~~Qm~l 
.Engineering E~p]oy:ees As~oci~tion v. Boeing Co:' 139 Wash .. 2d 824;; 991, P;2d 1:126, 1-. . 
578 (2000). The record Contains sufficient evidence for a trier of fact to conclude the parties 

• • ,".:""It'!. 

'. ". shared ~e int~nt Gee claims~ At this. point, the, interpretation.pfili:e·contract as it ~elates,.to.· ". , ! 

': .. ,concurrent Of, ~o~s~u~ye sl<?t'9~PstpJction, as ~~pl~e4,b~lo~, is a questio~ for th:e tJ;ier. . ' . '.. ~ ... ' .. , . . 
fact. For that reason~ the' PUD:s motion.for summary judgment on the mutual mistake claim, 

,insofar it is based on this theo,ry, is 4eni~. . ,.,..... . ..... ',,' '. ':;. 
,':" ~I •• ~.; '. ~." • • :t ...... ·:~:. ~.~~ ............. :~ .. ,.' "" ,," ... ~:: "'t • .~, '. .." ~~,: ,' •••• '" .":~.' 

Gee also claims the court should refonn the. contract because the parties were mistaken, ...... 
, . either mu~Uy or unilaterally, about.the.dam~~ stahil~,t;y. 'IJlere are .two reasons why this claim is ', .. , '. 
. not viable. F~st, at the. time.the parti~s enter~ intQ.therr agTeement, the dmn was st8.b~e.· Gee . ; 
.. argues that the part~es' mistake was not about the"d.aril;s stability, per se, but rather the, PQssjb~lity '.' 

that constructi~~m could q.estabilize the dam. But'to support a claim for refonnation 4~e to . 
mistake, an erroneous 'or mistaken belief must relate to the facts and circumstances as they were 
at the time of formation of the contract. Restatement (Second) of Contracts sec. 151, comment a 
(1979)(stressing erroneous events are not ml:StaiK:eS 

" :. 

:-' . 

.. ' 



doctrine). mistaken belief about the likelihood events not fall within 
. .'. 

.... ·by. proposing construction particularly where 
unquaritifiable ·involved, risk that ,the method '"l' 

Wash: 659,662,' 178 823 (l ~19);; .,' 
.",:--' >",,', '~: '" :Austin Co. v. United States, 8,(Ct"CL1963),cert(;,denied, -375.0.S;:8,30 (1963).. ,:.' ',,\', ", 
, ' : .. ,' ", '.. '~:', Neither ·the 'doctrine '6f mutual mistake nar' the ,doctrine 6f unilateral-mistake appiy it-the'" , " :' '" .. "~ , 
;.; , ,', , ~', ' .' claiming'partY'bore the risk of mistake. Denaxas:v. Sandstone-Court of Bellevue, ,148 Wash. '2d '\" ' 

. '." . ,654,668, 63 P.3d 125,(2003); Pub. Uti). Dist..No. 1 of Lewis County, v. -Wash. Pub: ·Power.: .' ", . :~:, ~ ':, : '" 
',,: ',~":.:' .', I • , .104,:.Wash': 3:53,362,105·P.2d·11·95, .1109. (198,S, .. :: .. :.:': .. , ',.: ,' .. : ',: '" '" ',' .. ',; 

, " 

,':::".; 'i, :,~ ... ; ,', • ::~ 'Finally, :claims the,court.should:~refonn·,the:,c,6ntract'u;pder' 'the doctrine of unilateral '>,' .,;", ',' .. 

:"" ." .' l mistake. ,See Washingto'n MutUal Sayings·Bank v. .. Hedeen, .125 Wash.:2d52-1;·;88.6 P'.~d.1121 '_":;, ,':' , ! , 

," . c '(1994): In tbis"regard$ Gee'argues that if-the contract requires sequential construction;-the·P·UD; .: .. : " .. 
,\' .; '. ... , .. :either,misled.it'about this fact Otlwas,ftware: of G~C's.mi$take, had '3 duty to :correct QCC,,8I1d' ," 
,;,.'~: '. i.., ,;, ,failed to do so .. ' Given thaq:he'terms ofthe;con~a~t,:as e~plained below, w'ere:fixeif,bythe:Qid 

" "prepare9 by GCC's 'agents, this assertion fails as a,matter 6flaw. This cl~m.alsp, fails because 
J ; .. > : :,> :, ',: GCC:assume<i:the 'risk of misiake. (see above) ,.sununaryjudgrru!mt'On the balanc.e ofllie :mistake·; '. 
':. . .... .' ',' claims is:granted in favor of the pun. " . c , ;'" '. • ' ,... \' ' • 

..... # ~. 

'., , . 
• 4" 

• ~.. t .... 

moves for summary judgment dismissing Gee' s ~'intentionai , .,' 
a claim sounds,in t~n1. It ~s ofni~e 1) 

representation ,of an ex:isting 2) materiality; 3) falsity; 4) the speaker's,knowledge of 
falsity; 5) intent of the' speaker that it should be acted upon by the ,plaintiff;· 6) pJaintifr s 
19nOr8.1nce of its falsity; 7) ,plaintiff's reliance on the truth of the representatian; 8) plaintiff's 

, to rely on the represent~tion; and 9) damages 'Suffered by the plamtiff. ,West CQast. Inc. v. 
, Snohomish County, 112 Wash. App. 200, 206, 48.P.3d-997 (2002). asserts to the court,that 
the PUD has misconstrued'GCC's pleadings, that it makes no tort claims and specificaUy that it 
does not claim damage from POO's commission misrepresentation. ,GCC 
assert, however, that th~ PUD;,through its agents,..made tnisr~presentations·relevantto Gee's, 

, '~ontr.act-clain:ls. guestion·must abide 'another day. :Baseq,on repre,s.entations, 
pun "s motion' is granted only to the extent the misrepresentation purports to' be, or may 

:: construed to be, a ,tort· claim. ';'. '". . ,. ,..,' ", . ,,', ' ., 

,," ':',", "'.::", ,The ne~t:~~tio~:d~~~ '~i~',oC~'~~~~~~~ct ~lai~~.i·~Ie the pub d~ies that-GCe is, 
·entitled to additional .co1]lpe~ation 'for ,the cost of using'the consecutive construction method: , 

';" . ,both under the conttactand under extra-:contractual theories such as,qu~rum meruit or, carainai, .,.. , 
, .. change, at this time it moves' for. summary Judgment only on those '.claims arising out of the ' " " ,:. 

, .. contract itself. :.It ,contend~:the ~ontra~t.between,the parties expr.essly required cQns,ecutive,., :,' '. I 

construction of the coffer cells .. , It further contends that ev~n if the ,PUD' s .insi~ten~e"on , " . ' , 
consecutive construction, o.f the coffer cells constituted a change obligations under 
contract, GeC waived ,any ri.ght for further compensation by failing to the PUD'notice of Its 
intent to do so and to obtain a change order before proceeding with directive. See ~=.:::;...~ 
:!.QllJ~h.!Dl£:...Y.:Jd;rn.n!~~~~ 150 Wash. 375, 78 161 (2003). 
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... - ~ ': -,' :.~ ~': ' ~ ..... : " ~~. ",: .. : ". 
flo • :,. • . : In tne,at;)sence,'Ot ~ ~:. .,.' ,,:. .; ". ,. 

'~~" .. ' : this court is ... f. 

according to, 
, ,: .... '., 3 (2009)e'Ifis. bla~:k to a contraet . shall 

terms."), The mere.fact that.one.ofthe'Parties, to a contract drove a hard bargain will not 
"~~'.' .'.;~; ,- a ·426;:209 

. . 
• , 'r • • :. ,:'('1949);ev~ if-theagreement:subjects·:one PartY.to'exposufe,pfsubstantial risk:" ==~..:::..::..=..:.::: ~:"" ~>~:.:t-:. i'::-if~:. l:" 

-.... -... ; ... :: ~ "'Creameries, 98 N. M. '541-,545;' 650·P.2d825 (1982); .. " .~ .............. '-,. :' .. ':' 
~.'... ...... .. . ' .. ' ,,'" :.\ ·.;.I~:.:~~~ ·t~ ~'l'" .. ,', ' •• : ' .... :(::.:.:. ~., ': ,:. '*.. '"." •• .... • f,i ......... ·."1 : • 

;',.,' ': ~" : .... " ·The;PUD"asserts that"tl1e;bid:sp.ecifications eonstiwted an·offer GCC·accept~iwitb. its .-;".: ;j' ,,' ...... ~:. 
;" - '. bid and that the,tenns'ofthe bid specificatious:'are'the terms of the contract. ,But a'pu"lic .:' .. :'. '" ,':, >.:' :" 

'- ".,.,.'.'. ': agency's' invitation.to, bid'on ~·publie work"contract:is'notan offer,.to contrapt but rather, a, .' ...... ;.' '.: ,,' '. " <: 
solicitation for an offer. PeeFless Food PrQducts • .Inc.· v" Stat~, 119 Wash. 2d 584, .592, 835. P~2d, . 
1012 (1992); Hagaller·v. Port of Chehalis, 97 Wash. App. 750, 986 P.2d 836 . .(.1999)(cQntrap.to(s .' ' . .'., : 

, bid on constrUction project did not create an 'enforceable or-al contract). The· bid made in ", 
response, to the,invitation is an offer·" 75 Wash. .579, 
750 (1969). The acceptance'ofibe bid',is always:requiredto identical with that hid, 

...... 

meet111l2 of the minds and no contract. !:llil!tl~rullmnQ~U&.:...Y:J~~~!Jill~~~, 
W·ash. 685, 688; 3'06 209 (1957). 

, consummates'a contract on tenns of the ,bid, hut,an ext)re~)SlO~n 
tenns in any at best a COl:mt(~rojtter 

case adopted terms of the bid.specifications in the 
apparent.1y in to convers.ations with the staff and the addendl:lffi 
Gee's bid by,providing concurrent dew;atering , .' 
B and C of Future' Unit 11.. accepted the' bid wifhout any of its terms: 
doing.·so, the bound itsel.fto a contract with in.accordance with the,tenus o.fthebid~ '.;' 

f : .. ~ ..... : ' .. . ~-" : . . .. 

.~. .. 

. ". The'pUD argues that the bid could not supersede,the tenns of.th,e bid specifications;" . , , 

points out-that the generai.provisions rank. the· specifications ahead of the l?id itself-and requi~e. " .. 
.. ' ,. ," ~ ,the'specifica~ons to control in.the eYent, qf conflict between the'two. It also GCC?s;bid ,. .; , 

'. . .. 'was non-compliant because. GCC\did -not specifically setJorth in its bid that two slot methbd, ., - ,:; 
" :. 'deviated. £tom the.specifications· which, was' required ,in .the .gen~al provisions. '. .'. .' .' ..' 

The PUD seems to argue'that the.court can and must modifY the tenns of the offer 
case to compl;y with the specifications~ but offers no authority that supports .this proposition: , 
Under the principles'set forth above, was free to it chose. PUD's res:OOJnse 
either created a contract identical to the terms or created no con:tract at 



Gee's failure to specify any deviation from the specifications may not ha.ve "pn,I1P>t"I"'1't its 
bid non-compliant because InstrUction the right to waive errors:or 

. irregularities in Gee's 

'~eIleI1iLCon(Utl()ns S01'll1ellIOW'(1eteInl1nCXi the. construction to the:bid;,~·,· . 
'I"I"II#»'I.T. t"<!n'\v addlen(la '--' . ..."un ...... ·u ... .t contract dra.~ngs which provided for .sequential ~onstruction' and ,,:""~,,:. 

therefore provide·that in any f.X)nfiict between addenda and 'those drawings, the adqenda'shaH ,:. . . , 
1. '.;' .~', . .'.: .' • control., Here~· the'PUD:'1;Ssued addenda whichdnvited altema.tive·proposa!sJQ( dewateri~g::-,. ;.', ':.- . ~ ... 
. '., . me.thods.;' reco.rd'contalAS many instances where both used the,tennY4e;wa:t~ring'~.ji1:,,:'· :. ",4 

"~.' :' I,":' '.: ·ways,i-nd.i.c(ltjrlg.it.appH~s·:t.o the'constrUction of.coffer cells .. For ex:amp~e,.th~ r~ ~~~elf~gues,., ',', .'. 
" ,~ =;-." ':, •• : •• at one 'poin:rthat:ptb:vi$r.ops of the -bid specifications, T .. ,1'1 .arid'1.05E, wJl?ch by:tQeil; ter.ms P:e.al: .. ~,~ >~.. : ','" 

; ~\, , with dewatering; .applyto coffer cell construction, (Memorandum iri Support:bf:P.U:[Ys Mption '., .: 
>,' '/ ,"" 1 ... '. :·:::·f(jr:Parti~l:.s\l,mmruy ,J,u4gm.ent-GCC' s .Claim 1:0'Coffer .Cell-Flooding Claim;a~<39i~,Wi$o~t;,. ~:':' .,:,:!;.\., ' " , -:'''. :,.' 
':" ..: >; " : ,; -, '. ' .. : ruling as: a m.atter:of law that the ~er.m, as .used in the' addenduri:r:incl.uded coff,'er-;cell constni.ctioni ,'; .};". ~ .. 
;. , .. , "':' there'appears to be room' on this record·to argue-that :it'does and that the bid was··therefore in' . ".:.; .. " . '" ": " ,_ ....... 

. .. compliance· with the. specifications.: . i ~;',: ..... ,.", .' : ,,;" .: :', ...... . " 

..... : ..• , \ ..... ~ '. . . ".'~: I':,J>~ .. . :"''' ... %' •• :"',. .. : ...... ~>. :~ .... ~ .. : ....... '." '. ,.~/ :;. ,. .. to.. •• ~.':".. • 

·:.i ,.. : L .' '.:' ,'The PUDaltematively argues that parol evidence,: that is statements and actions 6fth~:.:· .. · ',,: .. ,:.",' ,': .. .' 
; " . . .. ' .,., parties extrinsic·to their written, agreement,' demonstrate their mutual inten~ to.. adopt the' ,:\ :'£. :' ... : ~:." '. 

, . 'consecutive: co.ffer :c~n con~truction inethod~ , The agreement between the .parties is :that . . " 
, , .. " '.objectively mariifested'ih their writteil'agreement .. Wilson'Court-Ltd. Partnership v.' Tony:' : '.', : . 

• p' MaronFs, Inc . .l34:.,Wash • .2d 692,699,952 P.2d 590 (1998). But parol evidenc.e is,admissibl~ ; .,' :-.' .' 
, . - .. here because the .. contt:act·is.not integrated:. Lopez v, ReYnoso; 129 Wash. App.J65,·1.8,Rp . .3. 

.... . 398 .(2005)~ rev .. 'denied., ·157·Wash. 2d'l003 (2006) . .This eVidence.is also admissible to show:, 

" . ': . '. ~, 

. ,the situation ofthe.p·arti,es· and the circumstanc.es under which their agreement .was ex~~cutea 
, . the. purpose thePUD advances: to ascertain the .intentiQn of the parties and to 'l"\Y' .... ~I .. 'I.1 

,that 115 Wash. 2d 669,.801 222'(1990). 

The meaning of a contract is ordinarily a question Burgeson v. Columbia 
m~mLllli~, 60, Wash. App. 363, 366-67. 803 P.2d 838, rev. denied, 116 Wash .. 2q 103l'~ ". ',", 

.·(199.1). The·language'ofthe contract documents the ex.trinsic evidence·befo~e.the.· . 
,court is·not.sufficient.to·alIow;th~ court to rule on the meaning of the parties~ agreement as a.." ': .... ':, ..... 
'matter of law. A reasonable trier offact on the record before the court could, find that-GCe ... ' .. ' 
. contracted. for the two slot.method of coffer cell construction .. The-PUD' s. argument. that the: '; ,..' ' .. , '.'-
court must find as a matter .of law that Gee agreed .to sequential method wjthol:lt merit.: "" 

l' .... . . 
This ·does . not .end the inquiry, The' pup points to :those portions of the. contract, GC-l 0.:· .. ' 

. "and GC~ ~4; .;which··deal with change, orders ;fot hlter.ations and. additions. Here; Gee claims :it, :.:: '. -" < ... :. ..": 
. ',' ., ~ .. ~," gave adequate notice ·and made th:e r.equired claUri:under the .. contract by writing somet~g: on a ':,,: :", - . 

., blackboard· at.a'meeting: held with the P.UD?s engineers. This constitutes neither notice nor claim·;..,' 
under'the Contract. .. See Mike M. John§On. Inc. v. County: ofS:Qoka.ne, 1.50 Wash. 2d at· .:. 
382 .. 83.. . '" , . 

But, the notice and claim provisions may not apply to the two-slot 
"change"'provisio!l, apply to "additional" work~ but not. 

have a special meaning the context of public contracting. "Extra 
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means work is not ... .,..... . ., ....... .-1 

aa(Jllnc~n to or in excess 

'.: It :" ., 

...... . ... "~' ,,', .. 
\." 

,:", :.;:' ';'1".. " ',. • . 'OC.;;14:'also provides it41pplies only to·work the scope'? .:, ", 
. ".:", :':-~",.:. ',: 'contract· of·the bid· specifications. defines ~CQpe~{)fw~rk a~.,th~t "necessaryfbr ... , . ~ ' ... :' 

.... : /:~',::\:,<. .,. ConsttuctiQD·ofWanapuni·puture·Uriit ByPa~s!",':,:Xhis alsp'is.a,tenn with.a .. widely". ,:.: ': " . '. :,:,' ,. " , 
, , :.'.,' ',' , recognized :meatring: in'the context. of con'struction' contraets. ' Work i~ beyond ,the' general- scope' " 

.,::: ,!~:. ~.:,.:,.<" ,ofa"oontractwhen itfundamentaUy.'·aJters,the·contr~ctw1rt.~d~ing'Q~the'eonti~ctor.·'see: . , :'", :,.:.,,~' . ' : ;~"~ 
"':'. '.';: .Edward R. Marden'·Corp~:v~;Unite(rStates .. 442-·F~2d,3.64';,~69 .(.1971): WorkJ:>~yon9 ' ', .. ' .. :" 
'.' ";""'7 '. ",' ':~.' ~., . scope'of-a 'contract has'also been defined as that which'drastically modifies·th.e·contractor:·s·:, ,'.... . -: ':. : ..... 

,.:' , :. - , obligations under that contract. Embassy Moving & Storage Co. v. United States •. 424 F ~2d 602 , , 
.. (CtCl. 1970)., In assessing whether"work exceeds.'the scope of the contract, ~ach case must be , .. ," ' .. : 

.. ;; ~: ,!: ., .... ,::, ' judged accOrding·to 'own.-facts; considering the'·scope .. aild quality of the:changes ordere4 and .: .,:-' .., , 
. '\;,' : ~.. 'the cumulative effect-of such direction .on: the project as a' whole . .sIPeO Services & ,Marine ... 

'. , Inc. v. United·States, 41 Fed. Cl. 196 (1998). '.,. " ,:: :, ' . 
...... ,.". " 

. '.-:"''1.: Under this principle;'a- reduetion the size of required· concrete panels was held a 
. ",. ""'~' ~ ," cnamze within &cope 

: :'" ~~~~~~:::;.:.2 Wash. App.·509,468 P.2d'699 (1970). theother~and"the .. , 
.government's order to remove carbon steel nuts. and bolts and 'replace them with SHurue:ss 
nuts and bolts constituted a change beyond the gener~l of the contract where +h"',· .... "' ...... t ... .,. ..... t 

pemlitted the use of either. II, Cl. Ct. 257 . 
(1986). Changing the perfonnance standards of a coffer dam by requiring the contra.ctor. to 
maintain integrity below sub grade has also held to be a change beyond the general scope 
a construction contract. 461 1330 (OtCl.·1972) .. 

~ . . ~, .. . .; . 

. ," ... ' . . The same,problem wiili: application ofthe·notice requirements. of GC-l 0; By the. ,. 
.. terms 'ofllie bid specifications; provision applies only· to claims arising contract." 

'; .. :'. ' . One reading of this provision. is that it applies·only·to work within,the contract'·s scop.e.; 
-i' .' ..... _ .. reading is' oonsistent with commQn law. Generally,. the .. scope of an express contr~ct is.lirnit~d to 

'. . the quantity and nature of the work contemplated by the 'parties at the time the contract was' .. '. 
'. : .' .', ., executed, that is, upon .which,there was a meeting- of the mInds. All.work .perfonned in e~cess of :: ....... ' .,' 

" . 

.. " . "; .... :.' thls.litnitation is ;'~new ~d .different".work not ;goveined ':by the express qonttact.: See :Note; .' ,', . : .... ':.::', ;.: ' .' 
, .- ;: .:'.' :~. , Recov.ery forUnforeseen-:Difficulties.and ExpenSe Under Municipal Construction·ContractS,·5..l-.. ~·.,<.. .' '. __ ' . 
, .. : .... '. Yale J. l62;·:16-7..{1941). Under,this'principle,;where-.an.owner directs a contT~ctor.tQ '. .. 

extra work, .b~,c~ota:void liability {<;>f the cost of that extra work by invoking the c~n~actor's, . ;,'" 
failure to comply with change provisi(ms. Bignold v. King County, at 65. 
Wash. 822. This is rule in other jurisdictions as well. Devenow v. St. Peter; 134 Vt. 

A.2d 502 (1976); 82 Conn. 280.73 A. (1909);. 
~~~~~~~~~~~~ 132 Iowa 282, 109 N.W. 780 (1906) ... 
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has failed to this point- to identify those 'claims it believes are beyond the general 
of the contract. Neither party. has briefed or argued which at issue is within the 

geller,al scope of the contract.or which extra, as to additional, work. 
before the court'is insufficient to on ,these questions. take two claim as. an . . . .-

PUD has denied ,that constructi0n played any , . ;',> .. '\ 

decision.:making. it,· has ',not identified :'any' way was unsuited ·to ," ,.' 

purpose of safely constructing'the fish bypass.' ~~ ." .l ;. ,. • , 

. Whether. or not clajms contract .......... 0£ ....... .., ... ", ..... ';'.' .•••• ;' 

, . ": ... whether·.those' claims:are:wi$in ·"t1;le~general',scope 
'j ~"; , ....... ',"\~: • , .. :~ "t.~ t t .. ' ~ • ',' : '",: 'r ': .... ', 

, " '. ' ". . '; :. ·Whether the·.changes,:the PUD'ordered and the .directions it gave after contract .. '.: . ,;'., : .. , . : , . 
: .", .' fonnation::were ,~~neCes&a10":;~bould.:help· d.etennine·ifthe 'changes and directions wen:: ex:tra~:work';·'.~,., :.', :::::., ':: ~ '>, :'" : 

::; .;.:,;: .' .. :; . .. ·u:nriecessaf¥.:.in the'.,pmomanceofthe~ contract; ap~.i:fthe changes'w~re fun~mental~d .beYQnd.z)'<':::·'~Ti:~· .. ~' '.: :,' : 
....... :: ............ ,the·general scope'ofthe'cOntracL"The court,.therefore;,,'directs·GCCto identify·which<wark-·:· .. :., ..... ,' .. -... , ..... :. ',' ,', " 
' ... ' '" : coverep -by .tne:PJJ.Dj,s .remain~:~g ,s'O.ll1roaryjudgm~nt motions it claims is·beyond: the' g~ne~t.:" :!',; .: "~':. :'i'::"'." . " ,;", . 

.... :: .. : ,.' .' . scope. of the contraci-; "The court requests further briefing otrthe issues regarding ·extra wprk ~d : :"~' \ '" '.~", .' ".' " 
: ..... '. '::. ',., '.the, scope' of the' contract:' . :,'~' ',' :: ..... :>;.' .. ,,: ' " . ., : ... ' , 

. ...... . . 

t " cc: 

", ~. : 

, J., .. ". ~ . 
." :.~ ... 

.. ... , '" 

........ ;: .. 

' .. 

': .. . ~ '", .. 

.~. " .. "" . 

'( ,......; 'r' • '('1' ~ •• ' .:' .' '\I. ~t • .~~. 

'":. .3 .... "'f" .'. '.t:··" , •. ' 

• -: .'-. .'«", ." • " " ..... ' 

.';-.. 

. . ~. 

, !. 1 

. : :. . 
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07-.605608 --- -----~. - . -, ----" 

Before the court, is the Defendant's motion for summary judgment on the claim it 
has denominated the coffer cell claim. The parties differ about the gravamen of this 
claim. The pun characterizes the claim as one for extra compensation for changed site 
conditions unforeseen by either party. Gee characterizes this claim as one for extra 
costs and delays that it incurred as a direct result of significant, unilateral changes by 

to what was called for in the Contract Documents. 

According to the PUD directed to perform a number not 
rea'U1rf~ by the contract before it construct and coffer dam in Qm~snon. 
Those tasks are outlined on page seven not 
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not 
reCIU1Jrea work unnecessary to contract that l1elave:l1 

coffer construction and that the delay required Gee to de-water the coffer cell an extra 
time and clean the coffer cell. City Wash. 

501, (1977). 

For reasons in ruling, both 
substantive argument and arguments involving the alleged failure of to satisfy 
conditions precedent to contained in the parties' contract or fall on 
validity of its premise. The record before the court does not demonstrate whether or not 
the PUD's premise is correct so the court is unable grant summary judgment at this 
timet. 

After reviewing the materials submitted on the claim of mutual mistake, the court 
has concluded that there is no further need to clarify or revise the letter ruling on this 
point. The court does have some questions about the form of the submitted orders and 
will address them at our next meeting. 

contract 

................... ...., to COlIUSe! for 

wh~te'ver means 
i"tnr'n-u,,,,, of substituted 

Wash.2d 

ro..atter. I Tr.'9".1l' ... , .. ri to our next 

1 The court has reviewed the affidavits Gee has subm'itted with its supplemental briefing. The court, 
however, has not relied on those affidavits in any way in reaching its conclusions. The balance of the 
summary judgment motions before the court must abide a ruling on the PUO's motion to strike those 
affidavits. That motion should be the first item we discuss at the next hearing. 
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KIMBERL v: A. 

GRANT COUNTY'CLERK 
LAUREN 

Enclosed the court has on motion for 
summary judgment on the coffer cell flooding claim. hearing the arguments of 
CO\1lnSC:l, and reviewing written decision, it appears that the court was not 
entirely clear in that nding. The court responds to the motion for clarification as follows. 



( "'''1',0_.,.. work environment 
construction 

were to agree to 
contemplated change .. 

-; 

parties did so in two ways relevant to the instant claim. First, the parties 
substantively limited claims damages due to delay. contract provides as 
fonows: " 

If the Contractor is delayed at any time in the progress of work by any 
unforeseeable cause beyond the. control of the Contractor, the Contract 
time shall be extended for such reasonable time -as the Engineer shall 
determine. The Contractor agrees to. complete the work within the' 
COIl tract time, as ,thus extended. Such extensions shall postpone the 
beginning of period for payment of liquidated damages but they and the 
events producing them shall not be grounds 'for clainl by the Contractor of 
damages of for additional costs, expenses, overhead or profit of other 
compensation. Except for delays caused by (he acts or omissions of the 
District or persons acting for it,. extensions of time granted by the 

. Engineer to the Contractor shall be the Contractor IS sole exclusive 
remedy for any delays due to causes beyond the control of tAe Conn:actor. 
(emphasis added). 

provides: 

1 UNFAVORABLE 

The Contractor tnay encounter winter weather conditions during 
the performance of the work. Not wjthstanding Section OC .. 1 0) no 
'time extensions or extra compensation will be given by the Distric·t 
based on weather conditions. Contractor shall be responsible 
for tl1e cost of protecfing/sheltering of "all work vulner.able to such 
extreme weather conditions so that work can proceed on schedu1e. 
The Contractor shall replace all work damaged by such conditions. 
The. Contractor may. encounter high river flow rates (350 KCFS), 
high forebay levels (forebay elevation 572.0) and high tailrace 
levels (tailrace elevation 500.0) during the C01.j.rse of the work. Not 
withstanding Septiol1 GC .. IO, no time ext.ensions or extra 
compensation will be given by the District based on river 
conditions. The shaH responsible for the cost 
protecting/sheltering: of all work vulnerable to such:' extreme river 
COIlcWtlOtlS so that work can proceed on SCbledl11le. 

shall "replace all work damaged by such conditions. 



· I / ! ( 

I 
I 
f 

I 
limited damage .., ....... to>,.",.,. by delay claims procedurally by 

claims be made within three' after became aware. of the 
to .within ten 

, seeks damages resulting delay. In 
strokes, it 1) the PUD. required Gee to perform extra work, that is work ~'\1,nnN 
the scope of tn.e' contract and work unnecessary for the construction of the fish bypass in 
accordance with contract specifications; 2) this extra work delayed GCC~s performance 
of work which was within the scope 'of the contract;· 3) during this 'period of delay, the 

rose; 'and 4) the rivet's rising causeO oGe to incur additional construction expense . 
. GCe'has id~ntifieq the'extra work i1? the foHowing manner: 

Shortly after the Schedule was approved FebhtarYt 2007, the 
directives with respect to the 'coffer cell work' forced the Project work to 
fall behind schedule. .During completion of the downstream walls 
flow spreader, the PUD Gee to undertake work activities 
(and to use methods) not contemplated by the Contract UOICUlllen1:s. 

5; Stubbs 4. Among. these changes 
~oHowillg: i:mposing a mandatory 28-day cure period the 

fimil determinatiol1 of the extent spreader , 
crack repairst which cure period was not contemplated in the Contract 

, Documents in the The also extra work and 
,changed methods not contemplated. in Contract Documents with 
respect to repairing cracks in the flow spreader surface and repairing 

, cracks the vertical walls' of the flow spread~r. 'PUD also 
changed mid· work specified concrete forming and placing method for 
the ogee surface to include placement of the surface via a shotcreting 
metho~ not called for i.n Contract Documents. Id. GCC was also 
directed to sack finish the inside of the flow spreader walls, which also 
deviated frOln the requirements of the Contract Documents. rd. Each of 
these examples of changed work were the subject mUltiple written 
notices$ change order requests~ and protests from Gee .to the PUD, 
including: Serial Letter ("SL") 0319, SL 320 and SL 335, which were each 
sent between March 8 and March 23, 2007. Stubbs Dec1., Exs. A, B and 
D; ~ also Durnford Oed., 5. The notices not -only explained the 
immediate costs and delays of the changed work; they also notified the 
PUD that the compounding impacts and delays .of these various changes 

thrjeat<::DlIllg the path schedul.ing the 
be and additional delay and costs were 

6, 



The pa..-ti'es' agreement, i.."lcluding the provisions enwnerated above limiting or 
conditions on remedies~ only applies to those matters the parties contemplated and 

intended the contract to cover. The Court of Appeals expressed this. principle in the 
context of delay claims as follows: 

The first step in the analysis is for the trial court to decide whether the 
contract contains any ambiguity from which a of fact could 
reasonably find that the damages or changed conditions were not 
contingencies contemplated parties. by at' 
comers the document, court can that contract 
unambiguously contempl~tes the changes or disruptions experien~ed by 
. the .no . of fact the quantum 

hand, the 'r'I'r'i':~'f1C~1..n.r~1:! 

resolution 

As court has previously explained an eXl)re~)s 
contract is generally limited to the quantity and nature of the work cont~mplated 
parties at the time the contract was executed, that is) upon which there was a meeting of 
the minds. All work in excess of this limitation is unew and different" work not governed 
by the express contract. See Note, Rec~very for Unforeseen Difficulties and Expense 
Under Municinal Construction Contracts, 51 Yale L. J. 162, 167 (1941). 

The language of 'the contract itself, drafted by the PUD, is in accord with this 
principle. The notice and claim provisions of the contract aU by their terms apply to 
work within the ~~general scope" or the contract or .claims arising "under the contract." . . 

. The ~favorable 
encountered . durjng 
Sf)Elcltlca1tlOtlS defines 

. Construction 
contemplated 

tenus to 
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requirement 
delay. . 

The . asserts the notice and 
agr~eei.taent apply not only to clahns to work within 

. to disputes about' what work is Within and what 
a$sertion is certainly with purpose notice and 
. ptovisiQDS to afford the the option to avoid incurring undesired expense and to 
prevent litigation. . 

Consistency with this purpose, however, is not enough to justify this 
interpretation as a matter of law. A contract is generally construed against the drafter, in 
this case,the PUD. Universal/ Land Const. Co. v. City of Spokane, 49 Wash. App. 634, . 
745 P.2d 53 (1987). The parties are generally deemed to contract in reliance on existing 
law. Vine Street Commercial Partnership v. City of'Marysville, Wash. App. 541,989 
P.2d 1238 (1999). Because the provisions the PUD relies upon limit the .non .. drafting 

provisions must strictly COIlsn~uecl. 
666 (1983). notice 

apply to disputes within the scope contract. They are 
that scope, 

to vvork 

, . 

CHANGES 

Without invalidating may changes by 
. altering~ adding or deducting from the work, and/or make changes in the 

drawings and specifications requiring changes the work andlor 
materials and equipment to be furnished under this Contract; provided 
such additions, deductions or changes are within the general scope of the 
Contract l

. Except as provided herein; no ~fficial) employee, agent or 
. representati ve of the District is authorized to approve any change in this 
Contract ~nd it shall be the responsibility of the Contractor 
proceeding with any change, to satisfy himself that execution 

! The contract defines the scope of work a~ follows: 

0-1 SCOPE WORK 

perform aU work necessary for the Construction of Wanapum Future 
Work shall be as shown on the Contract Drawings and as . 

A,ppIEmOIIX J 
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court cannot COJ1Clllae 
nature. 

intended and claim provisions to 
it not that intent language of contract. 

. court is not to rewrite the contract and must enforce the o.bjective manifestation 
parties' intent. It Car'...not presume Gee intended to limit the remedies available to it 

bylaw and muSt resolve any ambiguities in GCe's favor2
• 

The court must read the parties' agreement in its entirety, and in context of 
controlling authority, to determine how that instrument allocates risk inherent in 
enterprise between the parties. The agreement between the parties is an undertaking 
both of a set of legally enforceable obligations. It is also in many ways a Under 
the doctrine, assumed the risk it could perform the work for at 
an less allowed it under contract. 
Spearin, 248 having this 
perform the' any manner contractual 
obligations. 

Simply put, risk conditions, including 
weatll .. ~r conditions~ it meet which cost to do 
specified in the contract. It not contemplate or assume risk the 
require it to perform work unnecessary to construct fish bypass to the specifications 
required by the contract. asserts any cost of performing its 
obligations under the contract caused by demand that it perform work hl3l'tTI'U'11'f 

scope of the contract is recoverable under meruit. The PUD has offered no 
authority to rebut this ·assertion. . 

There is insufficient evidence before the court to determine whether the work 
alleges is extra was or was not necessary for the construction of the bypass. Nor is 

thete sufficient evidence to determine whether the specific work Gee claims delayed its 
perfonnance was contemplated by the parties when entered into the con~ct. If 

is correct, a finder of fact could find the compensation seeks the coffer cell 

2 GCe's failure to obtain a change order for the work it alleges its coffer cell construction is not a 
bar to its recovery if that work was indeed beyond the scope of contract. The provision requiring 
change orders, OC-- t 4, quoted in relevant part above, applies by its terms to changes made to the work 
within the scope of the contract. The contract consistently reflects the anticipation by both parties that. the 
PUD would not require Gee to any work unnecessary to build the bypass to the C':I'V>,f"itljr<Qti,fllnc: 

contained in the contract. 

ApplenCillX J 
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.December 7, 2012, 

DEC 072,012 

KIMBERLY A. ALLEN, 
GRANT COUNTY CLERK 

Enclosed the court,' s order dil.'ecting the to note its motion to 
reconsider this court's denial of six of the Defendant's summary judgment motions . 

. Those rulings are specified in the itself. While I am happy to consider aU the 
arguments advanced in the motion, I am primarily concerned that I have not adequately 
considered whether claims 2 11 are barred by agreement 
the parties entered into February 8, 2001. I the court's 

not 
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JOHN M. ANTOSZ, Presiding Judge, Dept. :3 
MELISSA K. Court Commissioner 

John Stewart 
Attorney at Law 
2300 SW 1 st Ave, Ste. 200 
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KIMBERLY A. ALLEN 

GRANT COUNTY CLERK 

Defendant's motion for reconsideration is the court. This motion raises a 
number of issues~ but foremost among them is the Defendant's assertion that the Plaintiff is 
barred claiming any overage because of its to comply with the notice claim 
provisions Qf the parties' agreement. The law favors such provisions and has a high bar to 
estatblu;h a party's 1 

(2003). 

APJ:llendllX P 
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John Stewart 
David Sonn 
Pamela AOCare\lVS 
Kristin Ferrera 

2013 

Plaintiff, 65 Wash. 1 (1965), 
asserts that it has is on Plaintiff s 
characterization of the overage claims as "extra" work, that is, work beyond the scope of the 
contract. Washington courts recognize a distinction between additional work, which is perhaps 
unforeseen by the parties but necessary to complete a construction contract to the contract's 
specifications and extra work which a contractor is directed to perform but which is not 
necessary to complete the contract to agreed specifications. See 33 Matthew King, Washington 
Practice: Construction Law Manual, sec. 11.1 at 229 .. 31 (2008). 

There is an insufficient record before the court to determine whether the claimed 
overages are, as a matter of law, for extra as opposed to additional work. For reasons explained 
more fully an earlier opinion, this court has concluded that language of the notice and 
claim provisions at the very would allow a reasonable finder of fact to conclude do not 
apply to extra work. 

But even 

scope of 
Washington cases. 
726, 566 P .2d 560 
the contract), afrd, 90 Wash. 

the Plaintiff 

most reasonable way to recon(~He M1&t.!Y1..l.Q!lW!Q!l 

This court win not reiterate its reasoning motion to reconsider is denied 
with one exception. The court failed to fully consider the effect of the parties' settlement 
agreement of February 8, 2007. There is no colorable issue about the interpretation and 
construction of the agreement. The work the Plaintiff perfonned on component 1 of claim 2 and 
components 3 and 4 of claim 11 fall within the scope of that agreement. Summary judgment for 

. the Defendant is granted as to those portions of claims 2 and 11. 

With the understanding the parties are contemplating an interlocutory appeal, the court 
urges the Court of Appeals to accept such a review. meaning of Bignold after Mike M. 
Johnson is far from. clear. Justice Chambers, in his dissent in Mike M. Johnson suggested that 
Bignold stands, among other things, the proposition that conditions precedent, such as notice 
and claim provisions, are not enforceable unless the party asserting them can demonstrate 

The court is unaware any deciding 



John Stewart 
David Sonn 

Extending Mike M. Johnson to quantum meruit claims could, however, some 
benefits, such as introducing greater certainty into the litigation process making it less costly 
and time consuming. If Mike M. Johnson requires contractual notice and claim provisions to 
apply to extra contractual claims, we need to know now. An answer will not only simplify these 
proceedings, but also give much needed guidance to those involved in similar disputes around 
the state. 



I 



( 

1 

2' 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 ______________________ __ 

17 

18 

19 

20 v. 

21 GENERAL CONSTRUCTION 
COMPANY, a Delaware corporation; 

22 TRAVELERS CASUAl TV & SURETY 
COMPANY; and TRAVELERS 

23 CASUAL TV & SURETY COMPANY, 
BONO NUMBER 41S103871231BCM. 

24 

1 5 

l3ro5W 1'W>l" iWI!l>/llf, M m JIlt' 

Q ~l1.A~~~=~mtll"5(N7 
1'A)('IIl.J)lWm16 



2 

3 

4 

6 

1 

8 

v. 

10 Cell FlntK1inll'!" 

11 Reconsideration" 

12 

13 

16 

17 RecXJnSia~9ra1~on 

18 

25 

26 1. 

on 2 

"SupplementsJ Motion 

7 and 16: Claim 11; 

1 



1 are 

2 are as 

3 1 3 

4 on Motions are 

5 201(1. 

6 

7 

8 

Larki 
13 tJarldn@tawssg.oom 

Of Attorneys for General Construction 
14 Casualty & 

15 

16 

17 as to 
presentment ~JUAlr'll' 

18 

19 

24 

26 

STEWART SOKOL &: GRAYu.c 

1 



I 



./ 

1 

2 

3 

4 

5 

6 

7 
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IN COlJR:T OF THE 

IN 

9. GENI:RAL CONSTRUCTION . I ) 

COMPANY, a Delaware corporatio'n, ) 
10 

t1 

12 

13 

14 

15 

16 

17 

18 

" 11'. 

P(aintiff, 

Third-Party PI~intiff 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
). 

.~ 
) 
) 
) 

19 v. ) 

20 GENERAL CONSTRUCTION . ~ 
COMPANY, a Delaware corporation, ) 

21 and TRAVELERS CASUAL TV & ) 
SURETY COMPANY. BOND NUMBER ) 

22 41S103871237BCM. ) 
) 

23 

24 

25 

Defendants. ) 

----------------------- ) 
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1 I, 

3 

4 

S 

6 

1. At times malten!ll. I was 

with to the wanas;llum Unit Fish tsVO,su. Contract 

7 330-2023 (I!Projectn or "Contract"), 

8 forth herein. 

per-sonal knowledge of the matters set 

9 2. I was personally involved with bid'on 

10 the Project and with the co~sideration and development of the Two Slot Method of 

11 

12 

pe~fomrljna work concurrently in two of the Dam, along with the attendant bid 

per:sonanv assisted in the prepar'atlem of Gee's 
13 I H.1liSCC)YeIIV answers in this action. 

14 In connection with Gee's Bid and the Narrative and ~crleaUle, 

is to b~e 

16 1'1CI:::Ii,cru"&ahhl relied upon the PUO OISC:;IOfUng all penunem information, which 

17 to do. In CI'iI'Ul"il"U'\ relied upon the to (US«:105,e all tmowleuCige the 

18 relevant to Gee's means. memoos. schedule and costs in 

19 information by PUO and its as wen as in 

.20 betwe9n and Gee reo~ndiJla DrOlpo~sed means, methods, schedule and 

21 costs. In the preparation of its bid, and in its pre-bid and even post-bid UIOI",UO;;;ztIVIIO 

22 with of assumed that PUO's plans and 

23 Spe~cml~fions were aC(~ur~lte. ad~!KIuate and oornp'!ete and that all information which 

24 should have been furnished to bidders in order for bidders to as -wen informed as 

25 Based on 

26 DECLARATION OF SCOTT HANSON IN 
OPPOSITION TO MOTIONS FOR 
PARTIAL SUMMARY JUDGMENT 
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been mVelIVElU] in hU'lt''tinn for over for 

and disclosure of relevant 

until conlpletlon of 

stability dam and to djSICfO~.e the 

1 concern that knowledgeable structural engineers had with respect to the staf:.!iHty 

8 of the dam in situ. and during the course of construction. Based upon the superior 

9 knowledge of PUO and failure to material facts to intentionally 

10 misrepresented facts to Gee as summarized by the following. 

11 5. In preparing its bid, recognized that there would 

12 economies sequence.S$ 

13 the bid documents. without limitation, 

14 within, Of even earlier and 

15 reduced TL._ and the contract documents lue 

two!. sP!ectl~c DlrovisiOfl& relative to construction means and melUU)(JS wer~ modified 

of pel1unent e)COOf!)ts .01 these 

Technical sPE~cffiica1:ion T -11 

22 

23 

24 III 

25 III 

2005. 

Gna construction and dewatering is conceptually 
presented in the contract documents. contractor may use this 
method or develop another method. In any case, the details of the 
method selected shalt be designed by the contractor and submitted 
for review and approval by the district engineer. The submittal 
requirements are to address the requirements indicated on both the 
drawings and specifICations. 

26 DECLARATION Of SCOrf HANSON IN 
OPPOSITION TO MOTIONS FOR 
PART~LSUMMARYJUDGMENT 
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:3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

15 

16 

11 

18 

19 

20 

21 

22 

23 

6. 

1. 

.. , -.-~-._ ... _--

1 

and 

8. Nanative of Construdion Means and Methods; 
Submit a written narrative that presents an overview offue 
construction means and methods planned for d~tering. 
construction wastewater capture (Including wastewater 
displa~ during underwater concrete placeme~ts), . 
construction wa.water tre~tment, underwater rock 
excavation. underwater soil excavation. demolition. in the wet 
construction, in . nstruction and other unusual means 
and methods planne this project. IndlJ(le in the narrative 
the planned location of the concrete batch ~lant, planned 
disposal sites for construction debris and a flSti •. 
construction equipment anticipated to be used. tailed plans 
requited in other ~on sections shall be consfstent with 
this narrative. 'Variations from the planned means and 
methods. including the reasons(s) for the variation, shall be 
submitted for review and approval by the District Engineer. 

1. construction me1:hod and dewatering concept 
conceptually presented in the contract documents. 
Contractor may use this method or submit develop 
another method for appro~t In any case, the deteRs 
of the method seleded shall be designed by the 
Contractor and s.ubmitted for review and approval 
the District Engineer. The submittal requirements 
to address the requirements iodicated on both the 
drawings and the specifications. 

This protociol specifically COf1ltenlpl~lted 

~.:Z.1:: . 

1"\~'Lm:iI.UfY Commission in its Inspection procr8lm 

WtCII·.af'i~,la which are refE~m:Jd to in the 

24 only became aware of the existence of these 

25 documents (and a number other on the stabBity) In 

26 DEClARATION OF scon HANSON IN 
OPPOSITION TO FOR 
PARTIAl SUMMARY JUDGMENT 
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.& 

1 when Gee's counsel obtained through a FOtA "';;;\01"'.9"'''. To 

2 documents • reDreslenbltJvd~S and experts had to 

.3 prepare and have QCX:8l)'ted aDt"~ltiolls to review 

4 Information clearance in cormeetlc1n with 

S counsel's fOIA request fo~ the documents. I have reviewed the 

6 Declaration of Anderson expert) in connection with 

i opposition to PUOts motions for partial summary judgment and all documents 

8 referred to therein. I can confirm that Gee did not receive any of those 

9 referenced documents in connection with the with the P9ssibJe exception 

10 of the GeoEngineers geotechnical report. I do not remem~er for certain whether 

11 had acoess to thaJ 

did not and 

in connection with the but, In any 

12 that 

13 regarding Dam to prepare a bid. At no time 

14 in connection did PUD (or its including ""«:U.;o1):5J 

1 5 inform any in Dave Anjt1er.~Or1l's 

16 D~claration existed or were aV81.laDJe review. 

17 

18 

19 

8. Based upon review of GCC·s businessreoords 

Drojduc~ in this 

Erllairllaer for the 

I remember that Gee cOtbtac:ted Dana Jeskej District 

in March and SDE:!!oifical'IV asked whether or 

20 not a tWo slot concurrent construction sequence would be acceptable. After 

21 checking with stated Gee could plan on 

22 ·performing the work in could bid based on a concurrent 

23 slot sequence. During those Gee and PUD 

24 discussed by name the specific Contract Drawing C01 that 

25 
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'.-. 
',t 

2 

3 Based on PUD and Mr. Jeske'~ specific instructions and on the 

4 and submitted a 

5 concurrent in 

6 Slots Band C This is what is r.e.'I'~:!!'r .. .eI.'" to as nTwo 

7 Method." The Two Slot Method -took the-slot work off of the critical path and 

8 substantially ~ru"."'.c.I"'.c1'\l 

9 timely tendered it to 

completed its responsive bid and 

together with a fully documented Narrative confirming 

I 0 ,its bids assumptions, including the PUD .. approved Two Slot Method. The 

11 Narrative supplemented Bid ~CllROiUl~ required to submitted with 

12 Bid, and the Bid Schedule fully documented Gee's intent to .c.m',\If\\I the PUD-

13 

14 

15 

16 

am)rm/M Two Slot Me'molO. I\lIrl"\l"'.e.n\l~::'1'" GCe's Narrative stated that it was 

1'.c",,,u"u",ra,'u OiUIKltle,iOS for .... "' ................ i.., ...... the concurrent slot work. 

nar€.l':l"'u'lraliu revie\A/ed the "final" bid and 

17 Narrative before it was 

18 as Exhibit 2. 

of the Bid Narrative is J'!!1ttt~lf'h.c:)ti hereto 

19 11. 

21 

22 

discussions with PUD. 

ae\l\IatrenrlQ bulkheads to allow dewatering two the three 

23 slots of 11 concurrently. ~nn,f'r~~f~ removal within B of the Future 

24 Unit was to commence immediately after de~vatjerjr.g of the slot. Concrete fm of 

25 Slot C was to begin at same time. This Two Slot Method permitted critical 

26 OeCLARA liON -OF SCOTT HANSON IN 
OPPOSITION TO MOTIONS FOR 
PART1AL SUMMARY JUDGMENT 2300 SW First Avenue. Suite 200 

Portland, OR 97201~5047 
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'.~ 

in Slot B to prO·ceEtd Irlldel)enldeJltiV of concrete work in AandC. 

2 The Bid Schedule employing the Two Slot Method reflected project completion 

3 months 
\ } 

12. On Jeske and Reece Voskuilen \Ja~OODS} 

5 meand Swens~on. Chief Estimator of Narrative 

6 and Construction Schedule. During these post-bid disClJSsionst it was discussed 

7 (and PUD certainly understood) that the Two Srot Method implicated the 

8 particular Corltralct provisions SR14j T11 and Contract Drawing C01. Mr .. Jeske 

9 expressed to us his satisfaction with the Narrative and Schedule and indicated 

10 that he understood the concurrent slot construction plan. Mr. Jeske and Mr. 

11 Voskuilen indicated that they would work closely-with Gee on th~ detailed - ; 

12 

13 

14 that those economies were 

they ra. .... nnr117&:11'1 Two 

and further indicatE~d that understood 

to PUD Gee. Jeske and 

15 Voskullen indicated to us that an award would be rnade to 

16 

11 

the Two Slot Method. Through these with 

PUD that P8nlgral)h 

J8 1.2 1e:.tt:dfinN forth the Two Slot Me1tnoc:n varied n::Uf.'inr~n"\~ 7 and 

19 8 of Gorttrsict nll'<!'3Iu"inh Not were the paf1agraptls alrSCLJISSE~ name, 

20 but the substance of our conversation would no.t have been intelligible to 

21 someone who did not understand that paragraph 1.2 of the Narrative was nrrll=il!r.'I'Iv 

22 related to 7 and 8 of Contract Drawing C01 . 

. . 23 13. For a from May 6, 2005 until the official contract award on 
, . 

24 May 2005, Gee and the PU~ had numerous meetings in which PUD 

25 repeatedly assured Gee that Two Slot Method was feasible and 
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.. 

1 

2 

3 

to The offiCially 

awarded to 2005 by 'etter stating that "has 

considered by is to 

'4 you that your has been for the in accordance with 

S referenced oontractdoQuments.1f The Bid, consisted of the written 

6 Narrative. the Bid Schedule and the other required documents that were 

7 timefy submitted and timely ~proved by PUD, and disc.ussed repeatedly with the 

8 PUC before award. 

9 14. supported the efforts bV PUC and Jacobs to analy~ the 

10 structural implitation of the Two Slot Method upon which Gee's Bid was 

11 ~nditioned. In July designed what it to an acoeptclble 

12 Two Slot Method. Gee e.u ... , ........... .", ... the efforts at anaJyzil'.l9 

13 Slot Method oonstructability reviews and 

14 proposed const(uction SetIUe1nce~s. in the revisions to the 

15 Two Slot ~!t1ethod \lIw~re limited to of the modjfj(::at~Dns authored 

16 by the PUD. the 

17 MethOd in its July 2005 Schedule. The 2005 Schedule was 

18 by Gee's December 2005 which was PUC. The 

.19 Schedules, like the Narrative, 5CtlOOJUte. and pre .. award and DO~tl-awalra 

20 discussions with were based on a Two Slot Methoc1. With the 
21 construction sequence defined and incomol'S:ted into the DI"n:i~ Construction 

22 focused its efforts and attention on 'planning and building the 

23 Work. 

24 15. From July a through to early ......... "!!lI,""J 2008. aU of the slot work was 

25 performed AnHI"'~I\I oor.:lsis1tent with the 

26 DECLARATiON OF scon HANSON IN 
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., ., 

1 tum was based on a Two 

2 

3 

4 

5 

6 

7 eariy January On ranllDn; 6. 

8 of the work In accordance with the July 

was directed to discontinue perfonns"ce 

~h~llllA and was' further directed to 

"9 resequence and rescnEIdU!e its: work in a fashion requiring slot wo~ to be perfomlled 

10 sequentially to the Slot Method had PfOl)OSE;d 

11 and the had designEKI and aDP,roVEta. 

12 revised seQ,Uenloe incfucled: 

13 1IJI1~I ... inJl'\l concrete in B to elevation 492 

14 

ill:' 
1:;:1 

16 

17 

concrete in Slot c 
PI~f"!ino concrete in SlotA 1JV111 .... u •• gnl.JlI Slot B concrete removaL 

18 17. The PUD did 

19 with .. 6f!> .. ...a ... t to Dam S1aDmll:y It 

disclose its sUJ:)lSnc)rt<:lr'lo\ll{leclge 

that there had SDI:>cmentllV been some 

20 movement in the Dam 

21- any oonc~ms or information it had 

ordE~red Gee to abstndc)O 

Ho'wel~er. it did not share with Gee , 

such instability; it simply 

according to a revised 

23 sequence eml!)lo~"ng a one slot at a time methOiCI. The M\Jj~M sequence 

24 Two Slot Method. 

change to Gee's plan forced acceleration of the 

26 DEClARATION OF SCOTT HANSON IN 
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Project on time. Work was 

2 construction costs. IIJVln",.l;;I 

du~ing winter "" ... "',,;rih ........ "'" . resulting in'increased 

per week. resulting 

3 in disruption, inefficiencies and significantly lower man .. hour'productivlty. Changing the 

4 work sequence materially aelaVE~a completion of the and !:Io/"f\/t::Alf'lI:tt::Al\/ affected the 

5 2007. The SPE~ClfIC lnlpalcts. costs and attributable to 

6 these changes breaches are set forth in GeC's 

7 which has been previously produced to PUD, and which is incorporated herein by this 

8 reference. 

9 
) 

I declare under penalty of perjury under the laws of the of Washington an~ 

10 pursuant to RCW 9A.72.08§;that the foregoing is true and correct. 

citit 11 EXECUTED on this -I- day June, 2010 in Vancouver, British Columbia: 

12 

13 

14 

15 

16 

17 

18 

19 

20, 

21 

22 

23 

24 

25 

26 DECLARATION OF SCOTT HANSON IN 
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Co~tract.Documents #330-2023 

rsi~i4' CQNSIRUcrtoN SCHEDULE AND REPORTS .......... - ........... , ." 

A. Proposed Construction Scbed~le 

In order ttl assure timely completion of the various phases of1be wor~ as required by 0-6 a 
progress schedule shall, be prtpared and submitted with tbe Bid. 

The schedule shall include sufficient detail to indicate b0W the contractor: intends to ex.ecute 
tbe work. . 

B. frru«t Construction Schedule 

CQntmctor.shaU, within fOW1een (l4) ea)endardays.fmm the date oftbeContraet Award 
Ilubtnit to tbe &gi.1'leeI' for approval a detailed. manloaded Project C.o!lstruction Schedule, 
based on the consfrnction schedule mcluded OIl tile Contmctots proposaL Such schedule 

" shaH be sufficlet.\t to meet the requi.reanen~ furilie ool!i1pletion of the separable parts of any 
and aU wo1kas setfortb in the ConbilCt. The'Contractors execution of the work shall be i1'I. 
accordance with this Project Construction Schedule. 

The Project Cbnstruction Schedule shall include the following: 

1. Const:ntclion activities description with start and furish dates and anticipated 
. durations. ' 

3. Co.nttactual milestone dates. 

4, Maapower required f(.lr each activity listed, including the number 'Of personnel per 
shift, {h~ number of shifts 8i!ld the number of rnanhouri attributed to each task. 

5. Keymatecial quantities for each ac1ivity. 

6. Cash v.al\lle of each activity su.mmarized to provide a monthly Cash Flow Schedule. 

7. Perctntage of the work scheduled to be completed each month. 

8. Narrative of Conslruction Means and Methods: Submit a written omative !hat 
presents an Qverview Qfthe construction means and methods planned for " 
dewatering, construction wllstewater captur.e (including wastewllter displaced 
d!.lring uDderwater concrete placements), construction wastewater treattneJU:. 
underwater rock excavation,. unde!Water soil excavation. demolition, fu the wet 
construction, in the .:by construction and other unusual means and methods planned 
for this project Include in the narrative the plarmed location· of th.e concrete batch 
plant. plaruted disposal sites for construction debris and a listing of majo! 

. . COnstroctiOll equtpment anticipated to be U1>ed. Detailed plans {equh:ed mother 
specification sections spall be consistent Wjt11 this narrative. Variations: from the 
planood means and methods, including the reaso,n(s) for the v.ariation, shall be . 
sabr::oitted for review !Iud approval by the ])istrict Engineer. . 

40 Specific Requirements 
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C, JJggsPng of Sch~ 

The Comractor sbtill promptly infom\. the Engineer Qf any proposed change in '!he Project 
. Construction and Procurement Schedules and ahall :fl.ttnish him with revised sched:ules 
witbhl seven (7) calendar days after approval by the Engineer of such change, 'The 
schedules snaU be kept up to date, taking into accollllt the acttlal progress of work, and s.l:ml! 
be revised wety month and before each progriss payment is made. 'fbe updated schedule 
shall bllllmblnitted to the Engineer. The reVised schedules sba.l.4 as det¢nn.in(rd by th~ 
Engineer, be sUfficient to meet the reqwxemems fQr the completion of the sepamble parts of 
any and all work as set forth. in the Contract. The COD~ctor shall assign such forces and 
proseeute the work ~ such manner as to /lSS'\.lro co.rnpliance with the approved sclledule. 

'SR~15 QIWJIT CONTROL INSPBCTION PROGRAM 

The work C<lnducted under this Coot/:'act is subj1:lCl: to inspection by the District Engineer and the 
District as !.he Priest Rapid Project's licensee aooording to the provisions of 1.b~ Quality Contml .. 
Jospe'ctionProgram CQCIP) document. This document, II. copy ofwhlch is available from the District 
Engineer by written reques~ was develpped in compliance with the Federal Energy Regulatory 
Commission's '<Engineering Guidelines for the Evaluation of Hydro Power Projecl~'" Chapter VIl. The 
C()l1traetor shall be aware of the QC1P~ s inspection requi.r:'eRlents, particularly the portions about stopping 
work. 

SR-16 F.ESPONSIBLE PERSON QNSITE 

The Contractor shall have Ii responsible person ol1site at Wanapum. at aU times the Contractor has 
.any personnel working onsite. R~pomible person shall 'have the authority to review, authorize aod sign 
District Instructions, co'?tdinate and plan daily, weekly and monthly wor~ purchase materials, provide 
and modi!)' submittals and make recommendations on change .orders. Responsible person sh~It attend 
weekly progress meetings with the District &~eer. . 

SR·17 ~~~~~=.L4..A:l~~~~~~~~ 

The Contractor shall {oHow aU District Safety and Security Policies. 
availabJe from the I?istrlct Engineer upon written requeSt. 

of these policies are 

, . 
The District requires certain inIormatkm to be provided by the Contractor. to msure that the 

materials aru::l equipment delivered are in confon:nance with these specifications and properly installed. and 
. to maintain, repair, and operate the eq~me~t over its expected life time. Drawings. Manuals, test data, 

written .instructions and all oilier information shall be it:i the English language. All di.m.ensions and 
proportions shall be in U.S. Standard units (If measure i.e., feet, .inches, pounds, gallons. etc. The 
information provided shall become property of the District to duplicate in any manner and use for the 
purposes described heroin. 

A. fnfoI1I!8tiQn. Drawings and Data' 

With 120 calendar days after the date o'f receipt of the Contract Award and before 
proceeding with factory fabrication ~ Contractor shall submit to 6le District.. for approval. 
three (3) hard ropy sets of all infonnaHon, drawings and data as fisted below that are 
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(';onfract DOi~lents #330-2023 . 

A. Definition for dewatering. 

B. . Requirem~t& for dewatering the sitt for the construction of the discharge structure in the tailrace. 

C. Requirements for dewatering to allow construction of the ogee crest spillway insIde Future Dnit 
Intllke U. 

D. Responsibilities and execution for deWsteriDg. 

i .02 RELATED SECIfONS 

A. Gonernl Conditioll$ 

B. Section T"()3 - Submittals 

C. Section T-04- Quality Control 

D. Sootlon T·10 - DWolition 

E. Section T -11- EXCf,ivatioll, Compacting. Filling and Backfilling 

F. Section T-22-Cast-In-PlaceConcrete 

G. Section T·23 - Precast Concrete 

1. Section T·61- Electrical Demolition 

1.03 Rm'EBENCES 

A. Washington State Department of Ecology 

1. WAC 173-201A 

·2. WAC 113-204 

B. Revised Code ofWasmngton 

RCW 90.48 

Water Quality Standards for Surface Waters' of the State of 
Wflshin:gton 

Sediment Matlage.ment Standards 

Water Pollution Control 
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C. Project Pemu.ts 

1., Wa.shington ' 
Department ofFish 
and Wildlife 

1.04 . DBFfNITIONS 

C(lJatract Documents #330-2023 

Hydraulic Project Approval (HPA) Log No. ST~02860..o1, 
Temporary Coffer Dam IllStaUabon.&: Removal, New 
Reitlforoed Concrete Fisb Bypass ChutelFlume Constructiou 
.And Fish &; Fish Habitat Protection - Columbia River - Grant 
County. Washington Water Resource Inventory Area. (WlUA) 
41.001 ' 

A. Dewatering shall consist of the desigll. fabrication. fumishin& installation. operation. 
maiDt.eaance, monitoring, and removal of a dewatering syst:em(s) to aeb.ieve cor.npletion of all 
work perfonnoo under tbi'S Contract withou.t damage to .,adjacent improVl!<tncnts and materials, 

B: A cellular cofferdam is a t~mry structure constructed :in a river, lake, etc. to exclude water 
ttom an enclosed.are.a. It cowd be an internalty braced sheet pile system oran earth-filled 
cofferdam system. 

C. Precast concrete fOUDdatiotl units are a series of open-top and openkbottom t>oxes with each box 
essentiaUy forming it own coffer cel1. The boxes or cells are placed on the (river) bottom to 
create the outline of a sn:ucture. The precast concrete units may be composed of interconnected 
precast concrete p~a. 

D. Temporary bulkheads a:re temporary retaining sl::nJctures whore purpore for this project is t~ 
PI'¢Vlmt waior (foreb~y and tailrace) from flowing through openings at the Future Unit Jntake I I 
structure.and protet1i:og ~ construction work area(s) from the water (forebay aod tailrace). ..., .... 

1.0S GEHEBALRBOUIR.EMaNTS 

A. The Contractor shan design the dewatering sysfem(s) using professional metbods of design Bnd 
eagineering consistent with the prevailing standams of engineering practice. Design shall be by a 
licensed professional engineer registered in the SUIte ofWashillgton. 

B. The l1lewatering sysrem(s) for the construction of the new discbarge structure shall be of sufficient 
sire and capacity as required to control ground, SlJIface. and river (tailrace) water flow into the . 
eX\:avation. and to allow the construction area above tbe fouodation and within. Future Unit II to 
be accomp14shed. in the "dry." . 

1. Oble construction roetb.od and dewatering concepf is conceptually p~e.rited in the 
contract dooum&:lts. The Contractor may use this method or develop another method. In 
any case~ the details of the method selected shall be designed by the Contreetor and 
submined for review a~ approval by the District Engineer. The submittal requiremems 
are to addr~s thereqlliremems indicated on both the drawings and the speCifications. 

2. 'I"he drnwlrtgS depict the schematic use of precast concrete units or precast concrete 
'panels for the foundation of the discharge structure. The fQundation:is excavated to 
bedrock and then the units ar.e installed. isolations seals are establishtd, and tremie 
conOfere i~ pJaced insjde and between the units. The aewl'lw perimeter is established at 
the foondation. and tbe construction area is dewatered above the foundatioQ as indicated 
00. the plans.andc:onstrucliqn oftbe discharge structure is completed in tiled£),. 
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3. be responsible fur the design. fabrication, irJstaliation, mainterum~. 
and removal of any forms and materials of the dewatering sysWm not speci&ally , 
approved by the District to remain. I 

C, The d~atering systcoo(s) fOf the construction of the new ogee spiUway sba.ll be of sufficient size 
and capacity as required to control th~ water Dow from the foreb~y and tailmce into the Future. 
Urut 11 strucl.'l.1re and to allow the oollStruction to be accomplished in the "dry!' The drawings 
show tbe locations (upstream and downstream) for,ternpor'axy dewateril1g bulkheads tha.t cau be 
placed on the ex:.isting Future Unit 11 structure. The Contractor shall be responsible furthe 
design, fabrication, fum.i~ installation. lnruntMonoe, and removlll (when 110 l0-llier required) of 
t:heo temporary dewatering bulkheads. Design of the tempormy bulkheads shall be by a licensed 
professional engineer registered :in the State ofWaehington. 

D.' The Contract~ s.haU control, by acceptable means, aU water regardless of souree. and'shall be 
fully respo.asiblc for the treatment, when required,. and disposal of the water. 

, E. The Contractor shaU be solely responsible for proper design, fabrication. installation, operation, 
maintenance. abandonment procedures, aod any faiJure of aoy component of the dewatering 
system(s). ' 

1.06 StmMmAtS 

A. Fumisll submittals in accordance with Section T -03. 

B. Dewatering P1an(s) - Within thirty (30) days ofnotica to proceed, Contractor shaU submit for 
review and approval a dmvatering plan(s) wrthe construction of the ogee spillway within Future 
Unit It and the construction of the discharge strutture within the taiw&ce. The Contractor shaH 
obtain approval of the dewatering plfUl(s) from the District Engineer before conimencing work in 
the area. Approval sha:11 not relieve the Contractor from the responsibility for adequate design, 
equipment, installation; J:n.aintenance, and penorma1"..ce cfthe de:waterlng sys~{s). The 
Contraclor shall be respcmsibJe for the 1lCCJ.ml.CY of dra.wings. design data, fabrication 
components, and operntioJilal records required. The dewatc","':ing pJan(s) shall comply with all 
applicable environmental approvals, permits; rules and regulations, The Dewatering Planes) shall 
include: ' 

1. D~igo values; analyses and. calculations, .including design. parameters and basil> of such 
pammeters. factors o.fsaief;y, characteristics oipumping equipment, pipes, structures, etc. 

2. Drawings of the complete dewatering system(s) including. but'not limited to, the method 
and plan. sections and details, structural components, etc. that the Contractor proposed to 
'Use to achleve.completion of aU work perfonned under this Contract without damage to 
adjacent impro'Vements and materials. , 

3. Provide a disc\1ssion of any differential heads of wafer~ surface water and seepage control 
measures. pressure relief system(s), emergency fioodill8, emergency facilities, and the 
stability and competent structures that ~U ~e used, if applicable. 

4, A'description of Installation, maintenance. and operational procedures. proposed method 
for treating, when required. and disposing of water; and methods and prooedures for 
removing th.e I>ystem(s} when no longer needed .. Distrjct approval is required for all parts 
of the dewatering system that ate. proposed to remain in plane. 
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Contract Doeuments #33f}...2023 

5. . A list of equipraent to be used. includmg standby equipment for e~ergency use. 
, lncludingcapacrues Rod sizes of pumps and pipes; power system(s), s~a.ndby power and 

equipment. etc. 

6. A des~ption ancll:ayoUi of the flow owasurlng devices for monitoring performance of 
the system(s). 

7. A plan and schedule for monitoring pmior.:rnmce of the systcm(s). 

8. The dewatering system(s) shall be designed and sealed by a professional engineer 
registered In the State of Washington. 

9. Revisions 10 the dewarering plan shan be submitted f~r review and approval by the 
District. 

1.07 QUAUErCATIQNS 

A. Contractor shaU obtain the servlces of qQalmed individuals or fums to provide e. detailed plan for 
the dewatering system(s). 

B.' The selected dewatering individual or fum shall have a minimum offive (5) years; and preferably. 
10 years, of proven experience in the management. design. installation, and operation of 
dewatering systems of equaL complexity. 

C. The d:ewatedng systern(s) shan be designed by a registered profes~ional engineer in the State of 
Washington With. a. minimum of 5 ye:ars of responsible experie.oce in the design and installation of 
the dewatering system(s). The Contractor shaU submit fue engin~ering calculations and related 
drawings for the dewater systelp(s) with the engineer's stamp and signature. . 

1.08 QEOTECHNICAL lNYESTIGAII9NS 

A. A geo.logic, hydr()geologic~ and gcotec~cal.engineering review was performed by agems of the 
District. A report dOcWllemting this review is entitled: 

"Geotechnical Constructabil.ity Coosultation Senrice5, Wanapum Juvenile f~h Bypass: System, 
Priest Rapids Project, Oral'lt County, Washington for Public Utility District No, 2 of Grant 
Coun~y," dated Aprii4. 2005 by GeoEngineers of Redmond, Wash.ington. 

A copy of this report is available for inspection at the office oftb.e Public Utility District No.2 of 
Grant County. 1565:5 Wal3apum VillageLaBe SW, Beverly> WashIngton. 

B. Bidders may inspect: the report, ~nd the existing Bechtel ([980) subsarface boring logs (\\I' A&O-l 
througb WA80~6) included ill the report. Such inspections are deemed solely for the bidders' 
convenience and the District asSUllle$ no responsibility wbatsoever for the sufficiency or 
oompleteness of hwestigations made or interpret9$ion the~f. 

C. No information derived :from any inspection of (he records of investigation or compilation thereof 
made by the District will in a.ny way relieve the bidder or Contractor from any l:'i&k8 or from 
properly perfotming his obJigatiol$ under the Contr,act. 
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3.01 INSIALL.-4.TION 

A. Inttan a dewatering systetn(s) to lower and control water (tailrace. surface, and ground) in order 
to pennit construction of the discharge struC'tUre in the tai1r.ace. 

B. IlI1st'8U a dpwat:cring system to control water (furebay I tailrace, and seepage) in order to 
constnlction ofthe ogee spillway within Future Unit Intake n. 

3.02 Q;eEMTIQN 

F0llow procedures and mfltho~ outlined in the approved Dewatering Plan. 

3.03 WATER PISPOSA,l. 

Dispose water removed from the site() being dewat.ered in such a. manner a& wiU not cndang~portions 
of work under ooastruetion or oompleted. Dispose water in such manner as will C1:t\l$e no inconvenience 
to District Of to others working near site. CompJy wjlh the stipulations of required permits for disposal of 
water. 

Provjde complete standby equipment, installed and l'lvailable, for immediate operation 8S may be requir.ed. 
to adequately mamtain dewatering on a continuous basis in the event that all or part of the system may 
become inadequate or fail. 

3.05 DAMAGES 

The Contractor shall be responsible fOf and shall :repair wlthout cost to the District any damage to work in 
place, other ContractQr's equipment, exi1.ting f~cilities, and the excavation. that may result from his 
negligence) inadeqW!te or improper design and Operation oftbe dewa.tering systtm(s). and allY mechanical 
or electrical failure of the dewatering system(s). 

3.06 MAINTENANCE 

A. Dewatering system{s) maint-enance shall include but not limited t() 24·hour supervision by 
personnel skilled i;t the operation, wnm1enanc:e. and replacement of s)'l!tem components, and any 
other work required to maintain the sites in a dewatere.d condition. Dewatering shan be a 
<'.ol!lt1nUOOB opel!at~on and intenuptions due t.o outages, or My other reasolll shall not be' permitted. 

B. FoUow procedures and methDds out1.ined in the approved Dewatering Plan. 

3.07. SYSTBM(S)REMOVA,t 

A. lnmare compliance with all conditions of regulating permits alia provide such information to the 
District Engineer. 

It Obtain written approval from the District Engineer before discontinuing operation of dewatering 
systent{s). 

Follow,removal methods and procedures as outlined in tbe approved De~aterlng .t:1an. 
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Addendum: 

1. 

#330-2023 

req'tli.n:mc:nts for Contract Documents No. 330 .. 2023 this 

. nus addendum. # 1 includes tho folllowiJ1g 
1.) change; li6t'-'4~ pages 
2.) andDrawingchangclist-41 pages, 
3.) Revised dra~-Oroup IG 
4.) ReviSed Drawings -- Group 2C 
5.) Revised Drawings - Group 38 
6.) Revised Drawings -Group 48 
7~) Revised Drawings - Group ill 
8.) Revised Drawings - Group 6E+R 

Under Instructions to Bidders section 21 Contract Documents add Environmental Pcmri'ts exhibit J page 
6. . 

5 th. 2005. 

Revised Start date tlut work will on or berote 1une- IS. 2005 as referenced on bid form. 

Adde:ndum nmst he ack:no~fledged tbe Bidder on. the Bid Forrn.~ 

PUBliC um.,nY DISTRICT NO.2 
ofGR.tL"NT C01..m'IY 

DATEDTH1S 15th DAY OF 2005. 
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Section ........... _h 

SR .. 1 14., 

SR .. 14 

T-03 1.D4.F.4 

T-10 1.OS.C.S 

T-10 1.06.A 

T-10 1.06.S 

addendum 

Contract 330-2023 
Addendum Ne:., 1 

RevisIon 

Furnish materials. fabricate and install . . . .. . .-
and liftina b$am 

~. 

New. - ,. 

St Narrati~~ QfQ~Ul~truetion Means and Methods: Submit a written. 
!.lllIltive 'hl~ t;![§§ents In 2lleO£iew of tbe COIl§fruction m!iUl§ 
and methods Q1iUlIl&d for dewatering. conmYction Yiistewater 
gUityr~ 'ilJ~JudhJg YX!U~l~im: dis~~ed gyriog YDd~M!!er 
concrete ~cement$la construction wastewal$r tr$atment. 
l:!OQe~te[ rsu~k !~ca~tiolll u!:,!g!JWaie[ soiD !xcgvgtio,n, 
demolHioha in the ~et construction. in tbe dr~ construction i!nd 
gib~r YOY§Ysl OOilDi iiiosl flIidJ2s1i rlliDDlg f2[ lblf! ergi!Uiit .. 
Include in the fl!rrative the nianned locetl'on of the concrete 
batch l2lam. gfanned disl1Qsal sites for construction debris and fA 

IistinM of mai2h:;gnstrugjQri egujQment antict~ted to be used •. 
Dela 1ed elans regulred in other §Q§~lfication §ectio[Js sball be 
co!]slste!lt ~ this narmtlve. Varlation§ from the glarrned means 
and methods. f[Jcludiha thf;tJeasonfj} for~'Ilaoatronl shall be 
submitted for review and !22fOy!- b!lthe OistriGtEngineer. 

4. Retah three copies of .each submittal, "Samples". where 
eAe espy ~ c2Ries will be retafned. 

3. Washington Administrative Code (ytJAC). Chapter 173· 
460 addresses toxic air regulations. Chapter 173 .. 303 
addresses hazardous waste regulations. and Chapters 
loal !ddress ooctJQltlonal be§l1b iDd §![e~ m!':1Yrations~. 
G.haptes: ~~~I,a.Eu;l~FeSSeS gGAQr;t1 9C;c;.y~,tieRal ~~aIUl 
.FI~aR#s. < 

A. General Demolition Plan. Contractor shaU subm~ a demolition 
for approVed that includes procedures for careful removal 

and disposition of materials speGifieGJ to be disoosed of or 
salvaged, coordination with othar work: in progress. a 
disconnection schedule of utility services. access to demolition 
work areas. at detailed dascription of methods and equipment to 
be used for each operaf(on, and the sequence of .operations. 
The segyeoce of oe§fi!tions shaff be cleart~ tied to tbe master 
construction schedule. 

Contactof" shl\1I not heflin demolition work until written approval 
is received. -

B. ReinforCing Steel Bar Location Survey Work Plan. Contractor 
shall submit a rebar location survey worK plan for appr.oval that 
outlines the plan for locatina the exi$tin~ reinfqrcing steel bars in 

1 of 43 4/141: 
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Section Item/Par. 

1.04.C 

T-11 1.05.A 

1.05.6 

Contract 330-2023 . 
Addendum No.1 

Revision 

c. 

D. 

A. 

B. 

Precast concrete (o'Lmd!ittion units. are a series. of.open...top and 
open-bottom boxes. with each box essentially forming it own . 
coffer eell. The boxes or cells are placed on the (river) bottom 
to create the outline of a structure. The precast concrete units 
may be composed of IOltuconntd,p 'precast concrete panels. 

Temporary bulkheads are temporary retaining structures whose 
purpose for this project ;$ to prevent water (forebay and taifrace) 
from flowing through openings at the Future Unit Inta~e 11 
structure and protecting the • construction work arM(s) from 
the water (forebay and tailrace). 

The Contractorsnall design If'le dewatering system(s) using 
$H;',a~p&a"'le 'lAd professional methods of design and engineering 
consistent with tied ~ec:Jem the- rowDlng standards of 
engineering practice. Design shall be. bY!,..licensed . 
erofessional engineer registered In the State of Washington. 

The dewatering system(s) for the construction ofthe new 
discharge structure shall be of sufficient size and capacity as 
required to control ground. surface, and fiver (tailrace) water 
flow info the construction work areas and to aJlow the 
construction area abtN$ the foundation ~~~~-==...:=::..l.J:,l! 

to be acc<2.roplished in the "dry/' 

Lane construction method and dewatering concept is 
conceptually presented in the contract documents. The 
Contractor may use this method or ~ develop another 
method. fer apPF9\·al. In any case. the details of the method 
selected Shall be. designed bll the Contractor and submitted 
for review and appro~1 bV the District Engineer. :tiii. 
sUbniIttal requIrements are to address the regu(rements 
indicated on both the drawings and the specifications. 

drawings depict the schematic use of precast concrete 
units or precast concrete panels for the foundation of the 
discharge structure. The foundation is excavated to bedrock 
and tben the. units are installed. isolations seals are 
established. and the foundation units filled with underwater 
(tremfe) concre.te is laced inside and between the units. 

addendum #1 for ........... .-4 .... &.....,. Sp~ecrficajUon ...... "" .. ~'''''' list.doc 40f43 
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" ....... ""' .. "." .. Future Un~ Fish Contract 330~2023 
Summary of r.:h~., .. tA~ Addendum: 1 

Section ItemlPar. 

T-11 

T-i1 

T-11 

1.05.0 

1.05.0 

1.08.8.4 

1.06.B:8 
and 
1.0B.B.9 

1.0S.A 

RevisIon 
The dewatering perimeter is established! at the foundation. 
and the- The construction area is dewatered above'the 
foundation as indicated on the plans. CeAfiiwetieFlt.l1.lS 
cOMtryCtign of the discharge structure is completed~ 
~. . 
~ The Contractor shall be responsible for the deSign, 

fabrication, installation~ maintenance~ and removal..( of any 
. forms and materials of the dewatering system not ~. 
spee[gBY approved by the District to remaint. 

C. Th~ dewatering system(e} fort~e construction oHhe new· og~ 
spillway shall be of sufficient size and capacity as required to 
control the waterflow from the forebay and tailrace into the ' 
Future Unit 11 structure and to allow the construction to be 
accomplished in th~ "dry." The drawings $how t~e Jocatiorn> 

D. 

A. 

- (upstream and downstream) for temporary dewatering 
bulkheads that Gem are to ,be placed on the existing Future Unit 
11 strueture. The Contractor shalt be responsible for the 
design. fabrication, fumish. installation •. maintenance. and 
removal (when no longer required) of the temporary dewatering 
bulkheads. Design of the temporary bulkheads shaU be 
licensed 8WG;WiftJ p(Qfeg;iooal engineer registered in the 
of Washington. 

The Contractor shail controi. 
regardless 
fully resporlsib1le 
'of the 

4. A description of installation, maintenance, and 
operational procesiures, proposed method for treating, 
when regulred, and disposing of water t and method§ 
and procedures 'for removing the system(s) when no 
longer needed. District approval is reguired for aID parts 
of tim d~X{atering system that are prQoos§d 19 remain in 
~ . 

8. The dewatering system(s) shall be designed and sealed by 
a registerod professional engineer registered in the State of 
Washington. 

9. 

A geologic. hydrogeologic, and geotechnical engineering review 
was Iformed b a nts of the District. A. ~ re . rt 
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Contract Documents #330-2023 

'Umt TotdPrice 

L.S. 

L.S. 

LS~ 

L.S. 

LB. 

L.S. 

La 

L.S. s 

L.B. S 

~mOOifiOltiomto~ o~ca1 i~ I 
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General Construction Company is a heavy civil, industrial and marine ooutNction contractor 
perfonuing ~proximately $200 ~ion in construction per year. Attached is a table listing 
General '5 recent MiVor Hydroelectric Dam Sn;uctwe projects. General has a rich history of 
major hydroeleotric projeclJ that includes Grand Coulee. Ross and Hungry Horse dams to name 
a few. Today General CoDStmcticm Coritpany is a whonyowned subsidiary ofPdel' Kiewit 
~ns' t Inc. 'which"also • rut ex.tensive hydmetectrW project history. Kiewit recently completed 
the latest Brumeville Fish Bypass and a few yem earlier Hle new Bonneville Navigation Lock. 

General COIlStnlcti()n CIDmtIImY" S 

'General u>nstruc~tioIlI'S 
Audited Firumcial Statement is avaiJable upon request. 

2004 was "'';V'';~.''t;U'';;J. 

01394 
AO[IEmOUX R 

28 of 41 



1ft 

-5~ 
" I~ Ii i ~ J~ I 

·tG 

III i j 5n I~ I It ~I~ !ff§ ~ lHill m 
! illil tlilJU d lit I~ 

~ fa 

liU ~ , . -! ~ 
!~ 

U I~ il~ H5 

d I I I ... 

f .f . , Q§ l&-

I 
~~ I . j I 
I~ IiC ~ ii ;( ;;. 

I it 

• iii 
~ I ~hi I 11 i list I dftU'hj I I t(~~11'fs 

, 
'. 1 ~i~~ II 

j u;IIlullll u.. t Ilj!itjlj 0 !l!j ~ ,I iJdid!;d"J ~ ~ 

J 
0 B 1>11" 1"1 ! t I I II " ! U~iiilll! • lid! ''If{~!lil' ala i !Ili U1dtilliUji i f I "1 IJb!JE~i~f ~ , Jifl 
! It ~ 

1 !~flii II Ilhl tl~i,i JUU,JlUU,f. 
} 

~ ilt~t& 
e.a.. • 0 

li~ p' 

IJ!, ~ . AI ~ 
i II 1»5H J JIi) L 

) ~f~U al I.pj~f~ 
1° !~fJ !S 1>ln~fidi, 
z fila~( fl ... ~ ! §... II 

01395 



GT000015 

... . 

f 

.' 01396 



ill Iii i~ , 
fdml 

Iii 
! ~ 

I 

n. ,~ 

z 

~i I 
~ i C s 

II i ... 
ti 

ti 

I ' ii;i1!;i 
it 
~ !IUljd e "I'd II It 

Jltilit·t I 
~ 'il ill1il w J 1111) ~ IUIIi ~J it .. J&& 

~ C'\I 

1m i. 
'II 

iil~ ii~d 
I t~iJI 

i 1.1 '81«1 

~IJfl 
, 
cs 
I 
J 

I 
I 

i 
co a 

~ I U· 

'I'd fflth! 
'Idlll 
hJ~Jh . 
nllIU} 
I 
illil~ '51~ m 
~J~'~I 

01397 

III 
I~I 
fd~ 

' . 

I 

~ 

I 
I 
i 

i 
~ 

~ It.a .. ~ 

~iIIUjl) 
fil!id~1 III lillli i 
III Ji :1 Ihuf,hu 

Uliiiilifl 
il !"tlll i • 1.~11 i'l!11 
CIS 

~ II ~. 

fi~:l1 
I~JJi 

APPEmdixR 
31 of 41 



I J 

) 

" .. ) 
("A"Wfttv ~\"K.::itBiilD ) 

OT000023 

Contract Doeuments #330·2023 
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'-hUe Utm«y Dlritid No.:: clOrot c.oty. W.~ta 

Wa~umll'ufu,..UMlt'~ ~ 

1 .. 1 - OVERVIEW 

me l~mm1g atmlCU(.n flltM'l)rotlt>typlC. sealing the 11 A &; 11 C 810ts TV .l1J.l~ \iUl,_""~' mid mlBtal~g 

a chute free surface bypass for outmigrating fish. The bid d~ have provided 

an example OOWJ~on method, and requested that the eontmctor tab liberty to changelm...ndify 

the. coot of cooetmetten while providing an equally t'inishOO 

product. Gene.m1 Constmction Company has prov1ded this nan;ative to explain our means and 
methods. along wIth our essumptions fOr completing this :fish bypass. 

work in the B slotS con.cutnmtly. one slot 

at 8 ~e~ the A slot and C slot work has been. taken off the cHtical path. With the A ,.lot and C slot 

off the critical path General Constnwtio.n is able to complete construction months ahead of the 

COl[lStruction within slot B and slot C will 

OO\'lWrateringbuDilleads to be instalkd on 

the u~ and downsf.rea$n eru!s of slot B. ' Install~tion of bulkheads will in mid 

Bq;tember 2005 which will the conorete: removal within slot 13 to Concrete removal 

within the dam will be accomplished using wire methods ~ serviced by a 200 ton orane 

stJ:addUng slot 11 C. When the large pieces of concrete have been rem.oved new concrete will be 
. ' 

pol.ll'ed. COllCUJ:I'eJltly with concrete pla.cement in. slot S,' the d9wnstream ~datlon will be 

constructed in the lower pool using a Manitowao 4100 crawler crane on 'Il £len-float barge. With 

the of the downstream foundation and dewatering skirt, concrete pJaecm~t ~orthe 

of the chute win in the Upon oompl~oD. of the chute wills~ the 

and gates will be irlstalled compiete with hydraulics. Dwing the in 

water 'Work period in 2006 the upstream. flow fArina 'llUiU be installed.. completing the construction 

oithe:fish. bypass. 

.2 6: 12 PM ()JIMIOS 
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Ocneral Con.stmction will nmwve concrete cutting ~<:i concrete into 

approximately SO ton using wire saws. AU oooorete wire-sawing is accomplished in 

dry. Two wire AWS ere used eon~ly to remove the concrete. The wire-sawn of 

concrete will be systematically pI~ within the downstream chute fotUldation to offset the 

amount of new concrete required. This wm lower the QOllSuuction cost to drant Cow:ity Plm. . 

Oeneral Construction will remove a portion of top deek concrete. above the middle and 

downsfream walls of the B slot to pWYide acccms for hoisting the wire-sawn blocks of concrete. 

Thb vertical acoeu wilJ allciw for safe and efficient removal of the SO too pieces of oonc.retc. The 

renwvil of the upper deck from. above the ~ slots also provides access to meDitate concrete and 

fonn dut:ins the ogee CO%kT.wUOn. At the completion. of the B Blot concrete. the 

the A and C slots 

Rv 11'\t'\1tll'1l1'lI"Y this concrete in the 

per:fon::neci in the behind a second 

concrete 

AU wire~sawn ooncrete surfaces will be roughened to W' amplitude prior to plai~lent of 

new oonc:rete. 

- DOWNSTREAM FOUNDATION - DREDGING ROCK EKe, PRECAST PANELS 

Gene.ml will prepare dle a clam shell to m.novc the 

sand ~ rock overb~ and an air lift to clean the rock S'W.'faoo of the gravel. sand, and silt that 

the clam mell dredge bas left behind. The overburden will be disposed of below future wills 12 

and. 13. AU dredging and air lifting will be done during the in-wafQ'~work window. Turbidity will 

be kept within specification and limits installing a curtain, and appropriate 

monitoring. 

After ·fue overburden has been removed .and the underlying rock has b~n cleaned, 1m 

diver m.u-vey of the rock win l00ate my areas Of f.wxnnpetent rock requiring ~n\{)val. We 

6: 12 PM OSIf)41OS 
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GTOOOO28 . 

hblk! UQlI}I nhirict No.l fIf Grut~, WlIIdIllIlIgmrA 

Waupll_ Ftttm'e Vmt M IWiIIM 

remove the debris. Once the ·Woompetent rock has been removed the area wHl reeeive a fi~l 

video mttvey to UINl'e the rock is clean, and the bottom is re:8ldy jfor JfOWtldalliOJl[OOlUlbnction. 

Gmml Comtm.ct~on has employed Ben C. Inc., at 5tructutal and marine 

~ring firm, to nWiew OW' foundatiOn design. which is similar to tho design provided in the 

drawmgs. The geologic report indicates that the use of a shed pile cofferdam iB not a viable 

meiliM of construction due to the p~ce of irregular bard rock maces. Therefore our design 

~zes. concrete boxes set around the perimeter amd in~ sheet pUe waUe to separate tM interior 

into manageable tremie pours. p~ panels will be fabricated and ~ then assembled into 

boxes and stacked to form the ~ of the foundation. An advantage ,of the pre..cast box 

desip is that it is flexible enougb to allow for oxistmg sound rock ledges and outcroppings to 

remain. in place. ALl underwater concrete will 'be Uemie poured in fun height lifts. Once aU the 

foondation boxes have been filled oonmt~the temp dewateri.ng bulkhead will be insWled. 

with tremie concrete. the fuur.tdatian will be devvate~ to elevation allowing the remaining 

chute concrete work to be performed in the R.ebar dowels for downstream ogee and 

We will drJI holes for 

1.5 - Bl1LIa:lEADs" GA'I'ES AND FLOW FAlUNG 

Oe.neml Co:nstruction will use a temporary d~watering bu1kh.ead '0 out slot B. The 

tempopuy bulkhead win mr:wili1 in place coo.c.nrte demolitloo and oo.nc.rete i.usfallation. 

When concrete installation is complete, the ~ bulkhead will be mslaUed. After 

installation and successful of the gates) the tempomry bulkhead is removed 

allowing the installation oithe flow farings. 

1.6 - HYDRAULIC SYSTEM 

,Upon oomP,letim of wtaUatio~ aligwnent and 

guides, the gates will be set. Functional ,testing of the hydraulic power unit and stroking of the 

hydraulic cylinders will occur with tho installation of the gate guides. 

ApJ;~enOlix R 
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\, 

N'Hc~.D~N ... lof~CWJlt)'. W~_ 

Wa_'lIl'mhbllnl UBtit fw.. ~ 

2.0 - CONCLUSION 

O~l Qjnstruction has 

sch~ efficiently and 

a that wiU assure that this projeCt is completed ahead of 

Any design assumptions or changes have bee.tt made to 

ma:iintaims1:.he Juga. qwllity StatltdMB of Grant Cotmty PUD No.2. 
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· "It " lr 

'JUN 14 2010 

1 

2 ...... _ .. - ......... ~ ~ . -
'"\ 

3 I I Ilmlll~ I 

4 
i o ·327022 

, 

\... 
. 

./ 

5 

6 

7 

8 

9 CONSTRUCTION ) 
COMPANY, a Delaware corporation, ) 

10 ) 
.Plaintiff, ) 08-2-01339-~ . 

11 ) 
v. ) 

1") \ 
,.&;.. } 

) 
) 
) 
} 
) 
\ 
! 
) 
) 
). 
) 
) 
) 
) 
} 
)' 
) 
} 
) 
) 
) 

Third-Party ) 
) 

25 

26 

2300SW 
Portland. OR 

(503) 221.0699 
FAX (50S) 223-5706 
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I, 

-2 

.3 

4 

5 

6 W'I!!!:Iotari<!!S1 f was employed the r~c.lnor0!:21 

7 with the Wanapum Future Unit Fish RUlnoO~'C!-

8 ("Project" or tfContracfl). I have personal knowledge of the matters forth 

9 herein. 

10 

17 

18 on 

2. After supeNising completion of other work on the Project. in late 2005 

2006 I supervised pouring of according to the schedule agreed to 

over responsibility for 

on the wall of 

plan as the "Two 

approved 

pour went according to plan. 

or about January 2006, I was 

the 

OF ED IN 
TO MOTJONS FOR 

SUMMARY.o.1uIJ,-=,tV,L.;..1 

by 

in 

Manager 

2300 SW First Avenue. Suite 200 
Portland. OR 97201·5047 

(5(3) 221·0699 
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, , 

1 .. 

2 

3 

4 

S 

6 

7 

8 PUC further directed Gee to propose a new O'\#,,"II..{\#I 

unequivocally 

in Slot 

involving work in only one 

the 

,9 at a time. D.uring ,this orocess. the PUD's representatives were writing on a 

to blackboard, including to describe how they were directing Slot.B pours to proceed. I 

11 wrote on blackboard that ~bandoning the Two SI0t Method and complying with the 

12 directive to work in one slot a time would both time and money. It 

13 was clear from believed the 

14 responsible for costs l ... n;:;;:I'I:::tIl.:lo arising from the 

15 in one slot a ( 

implement ft,' 

20 I have reviewed diary for January 6, 2006 with 

21 respe4:;t to the meeting. It <:JLQILC'O. "Met with Ben, Chuc~, Dave M and on Future unit 

22 stability, of work to-date and monolith 1 

can help to 

are filled,lI 

IN 

2300 svv Fim Avenue, Suite 200 
Portland, OR 97201·5047 

(503) 221-0699 
F~(503}223-51oe 
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· -
II 

(according 

2 develop a plan would + ........ ,& ........... while ............ """' ......... -

3 if Pos~sible, 

4 would shut down the Project entirely the Dam had 

5 informed that they wanted to help them avoid 

6 

7 pursuant 

8 

9 

10 

II 

12 

13 

14 

15 

18 

19 

20 

21 

22 

23 

of perjury under of the of Washington 

that the foregoing is true and correct. 

on this of June, 2010 in s$qLltte.. I Washington. 

2300 SW First Avenue. Suite 200 
Portland, OR 97201 ~5047 

(503) 221-<1699 
FAX (503) 223·570~ 
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," 'Ir 

1 

2 

3 

4 

5 

6 

7 

8 

9 
Attorneys for Defendant and Third-Party 
Public Utility District No.2 of ~rant County 

10 by the following indicated method or methods: 
11 

12 
__ by mailing a full, 

paid envelope, 
office f!i~I'.ro«~<E!> 

this·14th 

CERTIFICATE OF SERVICE 

o. 

sealec. first~class postage-' 
c;u"" ... ,,,,.;;;;. the last-known 

ndixS 
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II 
(" 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

U' 

IN 

IN AND 

GENERAL CONSTRUCTION ~ 
COMPANY. a Delaware corporation, » 

Plaintiff. , 

v. 

....,11..11..,1 ..... UTILITY 
COUNTY. a W~~hil'1mi1n 

municipal corporation, 

V.' 

) 
) 

~ 
)' 
) 

~ 

! 
~ 
~ 
) 

GENERAL CONSTRUCTION ) 
COMPANY. a Delaware corporation, ) 
and TRAVELERS CASUAL TV & ) 

COMPANY. BOND NUMBER ) 
41S103871237BCM, ) 

) 
Third-Party Defendants. ~ 

COUNTY OF GRANT 

No. 08 ... 2"'()1339-8 

DECLARATION OF DAVE 
ANDERSON IN oPPOSmON 
DEFENDANT PUBUC UTILITY 
DISTRICT NO .. 2 
COUN~SMOnONSFOR 
SUMMARY JUDGMENT 

. --.J 

SUPERIOR 1!'fI.llII~""'1III11'I""'_"'IFIIIo.,;o;!I...o 1W&...FiiUlfl 

CL41M 

c 

2300 Em Fimt Avenue. Suite 200 
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j' 
I 

1 

2 

3 

4 

5 

II 

I, 

1. 

6 

1 .... 1i:::Il1ME"""'iI"'I"I!t. kr,nVl.fle!1iOA. I am t/·>i ... .,."U .. U:Il'f'.I!:\<."IIT 

8 copy 

9 

resume is attached as EXinID!Jt A neneto. 

Along with a large number of· Project aO.~Un'lAnt~ 

10 Documents, f have aU documen1s produC$d, 

J 1 Regulatory in 

13 

15 

17 

18 \,(t'''.'U,'~Iil!I''''e.'el.h''l. 

19 'I.~ro~~swaus 

Unbeknownst 

concern 

integrity 

2 

on 

A 

Contract 

the reaerSf Ene,rgy 

spillway. 



( 
1 

2 

3 

4 

5 

6 

I) 

7 in the 

8 provided to stabilize 

9 

10 

Independ~nt studies suggested that tendon anchors were susceptible 

corrosion and been installed with aUE~StIC)naDle long-term protection. In addition. 

11 no ertE~ct"/e engineering testing be 

13 

17 

18 

19 

20 

2] 

23 

24 

26 

hQn.rinr .. ~ still maintained stdficient integrity 

1 

as operator of 

3 

1 

.uu" .. ~u to determine tbat the anchor 

IOCIUOlna a 

2300 SVV First Ave lU,fe , SUite 200 
Portland, OR. 97201·5047 

C503) 221..0099 
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/ 

2 

3 

4 

5 

6 

7 

8 

II 

9 Inspection Report 

• 

Consultant ;N~,'.gnl 

riIftOV"oII!l.l"\t"'4i:IIC!! regarding key engineering pars.meters necess:arv 

10 to determine global stabilfty. On 11. 2002, FERC requested a re-analy.sis 

40, Potential 

. 21 

stability utilizing i.. On nQ,f'QII"W"Ih.c~r 

new 

12 

a known as 

Ll"~I\loto ("PFMA'l Exhibit 

U'fon'l'f'II'lcn the Dam's \1I11'\;1~v£!';It·U'"" .... was conducted 

\,;~negoirv 1 Potential (Def!ned, In 

\A6A~:::avn,DC::~ is identified . . . 

1 

2300 SW r~ ..... ,"'\" .... '~IIOI. 
Portland. OR "'U:;11~"1.!'->1l41 

(503) ",l-1I1t)SS 
FAX (503) 223-5700. T 
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II 

7 concern reaar(jllna 

8 Category I Potentia' Failure W10aB---Inle ;;.;..~~~~ 

9 th~ guidelines. 2004 Annual 

10 2004) H); Potential Failure Modes ~n~II'UCHc:,. 

11 2004 Report. (November 

selptelmo,er 16, 

and 

stability concern 

inaccessibility 

susceptible to 

an,-ht""':I"c! there is no practical method 

If an ~ n .... ·hMor overturn 

nnt:lt.t:lt.t-l .. ,n with 

1 



( 

II 

1 

2 

3 

4 

5 

6 

during 

consideration. (Exhibit 

and JacODS ......... - ....... it was 

1 have not seen any !CI.U'I"'II£1I'U"'C 

C!h!:l'II"I:u1 with Jacobs! or vice versa. 

"Future Unit 

was 

7 Stability. Analysis. ~ rStability 

published 

(Exhibit analysis not ex~)reStSIV 

8 mention the Future Unit Category I Potential Failure Mode identified in the above-

9 mentioned analyses submitted to Indeed, it 1"t=i'tt::l,"t=iniil""~~ not the 2004 Part 

I 0 Safety Report, but the 2002 Part 12 Safety PUD filed the 18.2005 

11. Stability Anatysis~ together with contract documents for by 

). 

in 

Unit 

submitted the Stability Analysis on 

21 Stability ~n::;'''''I'IJ'''''.I~ 

as a .......... : .. - ..... ' ..... 

(Exhibit M). Jacons was nCl!>~'It"U"l .a".n!B"~,a .. in connection with 

prepared aU 

construction t::)'I;I\.iIYC» is the SUDlect this claim 

2300 S'N ...... \J .... " ... ,,~ .. "". 200 
Portland. OR MI:LIII"lft!'lIJtl!Ll 

{6(3) 22'Hl699 
FAX (503 

T 

1 

I 



2 

3 

4 

5 

6 

7 

II 

course 

IfltE~rmecUate eonstru~iDn stages. 

1 the ongoing concern 
I 

• 
was 

muH.ipie stability anaIIVSE~S 

Unit was stable during aU 
\ 

integrity the 

Jacobs developed a sequence for~ performing the "in unit" work: 
8 

9 

10 

11 

12 

11 

18 

20 

21 

"Construction of the concrete closure walls for the North and South 
~Iots (slots A and"C in the original construction drawings) is 
scheduled to occur before the work begins in the center slot (slot 
B). This constraint enables an early start of the major electrical 
work and significantly improves the stability of the Future ,Unit , 
during the remainder ,ofoonstruction." , " 

or COlnSe~CU1[JVe 

"The gravity analysis is for the construction s~quence 
analysis. The pnmary reason for using a simplified analy'sis is that 
the construction sequence anticipated for the contract wIll provide 
only a general framework. Additional analyses will be required 
when the cOntractor develops a detailed construction sequence. 
The gravity method can be quickly updated and analyzed and thus 
facilitate timely review of the cootractor"s proposed construction 
sequence and any possible modifications made as construction 
progresses." (emphasis added) 

its analysis description I ..... w~~I1.1,..., went on 

'7he gravity analysis method was the ronl'\C!'ft'UiI""'1'U"lr"l 

sequence stability analysis. The primary reason for using a 
simplified analysis recognizes that the construction sequence 
anticipated by the construction documents will provide only ~ 
general framework to guide the contractor. Addi,tional analyses will 
be required when the contractor develops a detailed constructio~ 

OF 
MOTfONSFOR 
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14 

sequence, gravity method is quickly updated 
and thus will facilitate timely review of the corltraj~or's Plrop·OSE~a 
construction sequence. as well as Do~~slDle mlOdlflCSltiOfl$ 

as construcliol1 prc,gn~sses. 

1 In addition, along with the submission the Stability Analysis and 

summarized 

Tension Length, Sliding 

without Cohesion for -its suggested sequence. indicated in the SlabilityAnalysis 

excerpts. above. Ja~obs suggested that it's Vt/as only a general framework and 

the analysis could be quickly updated and analyzed timely review the specific 

contractor-proposed sequencing .. I have not seen any evidence that these calculations 

were either provided to btdders or set forth in the additional for . 

corltractor-PlrOPOSE~d sequencing. In the. S'talbuttv 

I ' 
Following a 

m:sos!cIIc)n 1J11"1"Io1M1F~rn ("QCfPIl) was developed or Jacobs, with a 

8 

1 

e:h~,1I'.c.M with or other bidders, 

to a slightly different 

provided the a Jetter indicating that 

( 

fldid not 

or 
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II 

, 

• 
as 

stability analyses included gravity method analyses evaluate 
stability for the nine steps in the anticipated construction sequence. 
rf the proposed construction sequence differs from the anticipated I 
you are requested to submit to this office, least 30 days prior to 
start of construction of the respective stapes). three copies of a 
revised method analysis for the proposed change(s) ..• You 
reminded that no changes to operation of the project can 

the project until it is authorized by FERC. . 

The fetter not discuss a possible concurrent d~watering schedule. Again, 

not disclose this letter to Gee, and t have not seen any evidel'\ce that pu~ subm\tted 

any construction sequences to FERC for review. 

22. PUD's March 2005 filing with which encrosed the Stability , 

the request 'of Infrsstrupture 

, 
i (t:X,nibilt M) Notwithstanding 

j 

~ 

I bidders the option to modify 

~ n:XI'UDli I) 

19 studies, 1F_ .... ,I'III"'t'tE'> was not aware of those 
20 

21 

1 nor any 1".t!>lOffi",,+iAI''Ieo. or objective criteria which would "' ...... ,""" ....... approval 

such modifications. 

meeting befweE::m 

particJpa nts L.l1;;:'Ii.<u~.:::n::::;u 

I 

I 

9 

a letter memorializing a June 

the consultants. in which the 

monoliths. On August 
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II • 
a 

District has decided undertake filling 
the future units' intake slots with concrete in 
provide additional stabilization~ This decision was influenced 
heavUy th$ meeting with FERC staff in Portland and Salt Lake 
City, con nee telephone calls1 discussions with the Independent 
Consultants, and ,internal District discussions. . " . With other 
construction currently active in future unit 11 t the District DEmIBV(,!S 

that proceeding with the lnfill at this time is prudent. 

{Exhibit 

'While construction was proceeding on the """4"016"''' Hatch 

studies suggested that it was likely that continued stability of the Dam would 
'" 

require concrete infills aU of the Future Units. namely Units 12 .. 16. For a 

period of time. PUD attempted to convince that. rather than, engaging in 

that costly proces,s. existing monitoring f'U~\,tI""IG~C Instaillea on 

indicates 

process. I 

attention of 

the known. but 

there is documentation that 

construction 

movernel1! was brought to the 

2300 sw Fifst Avenue, Suite 200 
Portland, OR 97201~5041 

(50~) 221-0099 
FAX (50~) 
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1 11. 

2 an 
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7 

8 ~OO8. documents 
... 

9 vital and necessary information po!>sesse~d PUD which was 

r.::~t.t:::lr,t::\n/-.t:::I1'1 included. or summarized ..... and which was 

.LAln~nJ'It:!.~ (which itself was aIS~Clo~;ea to and which was absolutely neeaea 

was reS:$!D!le 

13 is 

17 

18 

19 

21 

23 

11 

or 

even a 

11; 

nSc:lSlllrerneflt or instrumentation criteria which PUD would the 

FUI No. 11 ~nril'nr IrU",f'oUIf''4c 

construction ,.,. .......... ",.,"' .... 
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25 

• 

Wanapum dam. 

refE~rer:lce. in any fashion, the 

forth ........................ All 

thai it failed to disclose 

solicitation of bids for the Project 

including 

IN 

1 

superior knowledge Do~)seSSE~a 

during the 
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OR 97201-5047 
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• 
David 

. Jeffers~ na."i.a'4/!-1"II&"'I 

2600 Chester Kimm 
1688 '. 

Attorneys for Defendant and Third-Party 
Public lJ111ity District No~2 County 

" the following indicated method or methods: 

this 14th 
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Hoepner. Hydro Director 
Stephen Brown, DirectOr 

ENOlNBBRINO 
Award of Contract 3'~':2023 
Constmetion ,of Wanapum Furore Unit 
Project ro No. \00057 
ProgramJProject No. 5130/14 
Cost C&ntet. 9180 ' 

Recommend the Commission award Contract 330-2023. 

~: Wanap,um future Unit Fish BYPass wiU increase the survival rate of : 
. downstream smolt -passage in an ,effiCient and·cost .. ef.f'ectiye manner. bypass wiU 

District-in achieving goals reduction total dissolved in the Wanapum. taUlfa,C!e. 

$29 .000~OOO.OO 
S29i 449.100.00 
$31 t31 0,000.00 

Bgpmpgtdatjon; Recommend the Commission award Contract 330--2023 to ......... u."'4«V. 

Const.rUCtion fortbe sum $29,449.100.00. 
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Date 
Reteived: 
Subjecb 
~. 

. Kim Justice; 
Stuart HammOlid 
TPqrsday., May 12" 200~ 9:39 

Re: 330-2023 

Kim. Here is the Contract document 330-2023 and addendum # 1. Addendu.."'ll # 2 l'l)litt8.UC1ea ~I ..,. Ol"y 
technical spec;Wld drawing re.visiollS. " 

»> Kim Justice 05/12/05 8:52 ,AM »> .... 
, The documen.t the bidders were given that contains aU of the terms and conditions. I 'Usually hear it 

referred to as the bid document. 

Kiln K.Justjce~ CPA 
Auditor 

»> C}1.xis 05112J2005 
Do you lnean the bid' fOlms 

prepared, or you want 

»> Justice 05/121058:43 AM»> 
I have these in the I 

Kim K Justice" 
Auditor 
Grant-County Public Utility District 
(50~) 766-2516 
Fax (509) 754-6604 . 

»> Chris Akers 05/12/2005 8:33:34 AM »> 

is is 

not seen 

t Kim, 'pleas~ find attached OUr commercial eva.luatiop, a bid cOll1parison a 
. "<20py of the award memo prepared for We received three bids on this project. Two ~ids 
.ex:ce~ded the fifteen percent limitation and cannot considered. remaining bid has 
d.etemunc~d to be both commercially technically . 

:forwa.:rdf~d in a separa'te once are 

»> »> 



Ie "'Ui:I, . .I.~~!t 
Auditor 
Grant County 
(509) 766-2516 
Fax (509) 754 ... 6604 

me 
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REGULAR MEETING 
OF PUBLIC Um..rrv DISnUCTNO, 2 OF GRANT COUNTY 

Audio CD recording is available at the Main Headqum(ers lobby for S 1.00 plu!-'; tax per CD 

May 23; 200.5 

The Commissiou of Public Utility District No.:2 afCTan! County, Wasbillgton, COllVCl1ednt9:00 
lUll. at the Distriet's Main Hcadqllruters Building. 30 C Street SWt 13phraw, Washhlgton with Ow 
foUowing CommissionerS present: Bill Bjork, President; Tom Flint. Assistt\ot Secretary; and Greg 
HanSel'), Comm.issioner. Conmlissioner Allred was absent due to pel'Sonal business and Com.missioner 
Claussen was absent to attend the NWPPA Annua! Conference. 

111e Co!lunissio1'l, held an executive session from approximately 10:00 'WI. to 10:30 a.m. for the 
purposes of potentjalliligatioll reJathtg to u personnel issue. 

Lru':ry J01\C$ reported to the Commission thflt the Union contract l~asscd. 

Nick Gerdcdiscussed the Dcpartrl.1cntofRevtmue lelecom tax status witll tbe Commission. 

Laurel He3cock rtesclued n re[icensing update (0 the Commission . 

.. Eric Briggs, Ephrata, distributed (.l personal telephone-bilt slu~wing the oost savings l.wailuble to 
Grant County ratepayers subscribing to the Zipp fiber network for voice over It> telephone service. Mr. 
Briggs requested the Commission pursue options to fund the fiber buildout 

Gary Baker, Wilson Creek., reported to the Corrnnis$iol1 tllat his Zipp fiber nelwork \loice over U) 
telephone selvice and IUs televisIon service walk flawlessli. Mr. Baker also addressed the Conunissioll 
regarding subsidizing of rate classes. 

Craig JungelS, Intel11et Service l'rovider) expressed his suppmt of fiber bltiidout and commented 
on me.! draft Telecommunications Customer Service Policies. 

DOll t(mg. EphJ~ta, commented Oil the Conullissiol1 fuutncial workshop held last week. film 

requested the Commissiou pursue options to fund the fiber buildout 

Allen Tt'OllP. Epbrata: discussed Ou; petition in support of fiber bl..lildout aml read a comment 
supporting fiber buildout fi-om fI ratepayer. 

b.·lotion was l'mtde by Mr. Fliltt and seconded by Mr. Hll.l):sen 10 approve the meeting minutes of 
May 16) 200.5. After c(mSideratiori, the motiM passed by unanimolls vote aftlle Conullission. 

Resolution No. 7819 relnuve to amending Resolution No. 7811 modityjllg the jist of authorized 
depositories of the DiStrict was presented. to the COmmiSS1(1ll. Motion was made by Mr, Flint and 
seconded by Mr. Hnn.\lcn to approve Resolutioll 'lIH9. Aller consideration tbe motion. passed by 
ullanimous \'Ole oflhe Commissioll. 

~OLUTION NQ, 1819 

A RESOLUTION AMENDING RESOLUTION NO, 731 I, MODlFYfNG 
THE LIST OF AUl1iOR1ZED DEPOSITORIES OF THE DlSTRICT 

L ,1)ue to dl~nges involving financial illstitutions a.nd/or changes in District L;ersonnel, thu DistriCt's 
TrellS\I1'e11Colltrollc,' i"tC'ol111nends Resolution No, 7& 11 be ail"lended as set forth below; aud 

2. The District's fVlwl~ga' h(1s reviewed [}i~ Treasul~rJCol1tmller's l'econul1I'md .. uon and concurs with 
the provHh>llS Sd Ii.wth below. . . . ' 

NOW: THEREfORE BE IT RESOLVED by the Commissioners of Ilublic Utility 
District No. 2. ofGrnnt County, Washio,gtO!l 115 fultows: 

The following are banking institutions, includh>g their respective brancbes in Gl1mt 
CtJtllHY or successor agents. authorized to be deposi.tories ofthe DkSU'i..:t 

US Bank of Washington 
B Il.I1k of Americ!.! 
Wasbington Trust .Bank 
Bank OfWll\tman 
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H~$(llllli!111 No. il:l22 fe/nlive to nmending the District's Telecommunications Customct' Service 
Policie!l W~I:l pr~St.·IH..:d to the Commission. Motion was made by Mr. Flint UI,d seconded by Mi'. Hansen 
to a})pl1.~v~ Ite:;lIlllli.1I1 7822. After consideration the mol/on passerl by un2J1imou$ vo1e of the 
Conu .. isSil)l). 

RESOtU1JON NQ. 1822 

A RESOLUTION AMENDiNG THE DIST}UCT'S TELECOl'l1MUNICATI0NS CUSrO:MER 
SER. VICE POLl~IES 

Rtf c it a Is: 

I, Tile f,iistriC't' is tltlthl'\l'ized by RCW )4.. [6.330 to operate Md maIntain telecommullications fo\' tile 
District's (mil ilHl.'l1IalleleCOl'tlll1t.1uicatiollsneeds and foT' t.he provishm of wholesale 
teleCOmlnUIlit:'IIIOllS' services within the District; and 

2. The DiSlricl'$ ,\I;ml\!lC'r and stafhrc oftlae ~pinion ulauhe Revised Te[ecOfIl1l\unicalions Customer 
.Servir.:..: "ididcs :11'': inlhe best interest of the District; and 

NOW TIIt:.I~! :,fORE BE rr RESOLVED by the Commission ofPubiic Utility District No, 2 of 
Grant Coun{y I W,,~h ill;;ll)!llhnt Ole Telecommunications Customer Service Policies attached hereto are 
hereby tlPP"'\'odd lIH\i ;\,h~,ted erfective June 1,2005. 

PAS,SEO AND APPR.OVED by tl1e Commission ofPublic Utility District No. 2ofGroilt 
County Wnsitingl!1I1, Ihi:l23.rd djiyofMay 2005. 

R<!'~olll(jn)1 Nl~. 7823 relruive to acceptin~ a bid and 8,vlU'ding a contr.act was l}fesentcd to the 
Commissitll1. l\ll)li('1I was mndt: by Mr. Flint and seconded by Mr. Hansen to appt'O,'e ResolUlicHl 7&23. 
Atltrcol\~i..kl1i!ill!lI~'\: mntioll jillsscdbyuIlanimOt1S vote oftile Commission. 

A lH'!SOUJT10N ACCEPTING A BID AND AWARDING A CONtRACT. 430-
2U3 L n ';1{ I.,W/N tARB AND MAINTENANCE AT 11m DlSTIUCT'S HYDRO 
,,\I)~,lI>:;s'n\'\ T10N FACIL1TY ANl)nvo VILLAGES FOR 2005 AND 2006 

Recitals: 

J. ' B!cis \\X:I"O! puhlidy opened on April 27,2005 for ConL-.act 430..-203 i. U\\'tl Care and Maintenllnce 
(It 1/1..: I )i~~fI·i,·t \.;: Ilyuro AcimiuisLnltion Facility imd Two Villages for 2 ODS and 2006; and 

3. En!')"ly rkli;!,hl.'lorMatl;tW3, Washington submitccd the only bid and the bid iswiU\ln. fifteen 
pcn:\:111 oj' 1:1': ~'II,g,ineCf'S eSLimatc of$f;4,773.3'1·; and 

4, The t)isll'kl':; Oil'ce.tor ol"SuPPOtt Services a..,cl Mamilgel'concur with staff and n::commend aWllrd 
I ... ) I:H!1ltly I )di!.!hl-; ,~s lh~ lowest responsible and best bid based on tbe bidder's plan ~nd 
spo:d li~al!\ -II:'. 

NOW. TIIIJREFORE. BE IT RESOLVED by the Commission ofPubUc Utility District 
No. 2 1.1 f CiI':1I 11 C.UlIlly, WII$hh1gWl1, that tbe Manager is authorized to enter into a contract, Contract 
430-2<J3 f. IiiI' 1,:,<\ II Care rind Mnilltemmceat the District's H'ydro Administration Facility anu two 
ViUUl;\;S f(lf 2lltl~ :,lltI2U()(, \\ith tarthly Deligflt5 ofMattawil. Washington in the amountncHo 
cxcl;t:d :S'J 1.li~;li.!a: :tlilS applk.,blfl sales tlL'\( upon receipt of the required pelfonnsllce oondiil ii 
nHml\~\·:-;:I~i:,!h .. ·;. :1',' Ii) Illt~ Dislrict's counsel. 

I';\~;~;!~D ANI) API'ROVED by !he COlnmission of Pub He UHlity Dis l rict No. 2 of Gratlt 
COllnly; W:lshit '1.'11 Ilt, thi)'; 2JI~ d~,y of May. 2005: . 

Rc:'tl,itllirm N,j, 7~24 n:!ntive to accepung II bid aud awardillg i.l. contract was presented to the: 
Commission. [\'In!iul; \\,;ts made by Mr. Flint and seconded by Mr. Hansen to approve Resolution 7824. 
After cOl1sid":fali.m lilt' IIllilioll rasscu by unanimous vote of tIle: COXl]missioll. 

/\ t~ f.Sf\t ,rnON ACCEPTING A BID AND AWARDING A CONTRACT. 33()~ 
:!(!!.~. ! '\ Ilt CONS'fltUCTIOH OF WANft..PIDv! FUTURE UN1T BY'P ASS 
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5. Bids wert puhlidy OpelltU 011 M~y 5. 200S for Coutiact :nO-2023. Construction ofWl1uapum 
r-unl(c·Ullir.l~~p:1$$; MU 

6. Three- bid \ll\'\"'~ls were received and I!:valut'lted by the Disultl's st:tff; and 

7 : Qm~.d (\\t\:-:~n\l::tion €>fPoulswt WikShington \'.IDS the io\'Vt:St ~sponsjble bidder and has 
'subtuhr. ... d 11:,,' I'.~Sl hid bused on the Dislrict's p'aus anlispecificatiol1s and 111<.': bid is within lifteen 
IJeI\:~!t1t i 'fllit.! l.:.l~il1l1'!er·s estimate of $29,090.000.00; lmd 

8. The Dis! rkC:t II)'dro Direclor and ManagerconcW' wiU, stoff and reCOfl.1flle!ld bwarcl to Oeltern 1 
Cotlr.s'n!I.:(~1It :u; Ihc low~st respt'Mible. and best b~ based on the bidder's lltan nnd specifications. 

(NOW, THEREfORE, BE rr RESOLVED by the Commission of Public' Utility District 
No. ~ of (ir:ltII Cnlmty, WusilillglOIl) that the Manager is auth(lrized to enter into a contract, Contract 
. 330-:1013. !~.r C":\~l.!ltctiml ()rW~\triplll~\ f"UNre UnitByp~sswi1h.Ge\'\.ernl·C\)l\str\lCfi()ll ofPol..llsbo, 
. W<lsilillt!Iun ill!!:': :iIlIlIlUIl·lll'$29.449.100.QOplusnppllcabie sales tax UpofHfceiptoflile required 
'1'~1'1:lnn.~lIn: h"',~J ;lI ;1. lIlUnll~r sa~isfacklry to (he District's counse!.· , • .• I 

ii,\~;~;i::n AND tWPROVED by the Conill\iss'ollofPublic:UtiHty District No. 2ofOrnnt 
COllllt~\ W;l:,l:i.l~I' .lI. this 23~u du~ of May. 2005. J • 

11tllillll W:l:\ 11Iilllc h~' Mr. Hansen Ilnd secc)lldc:d by 1\11-. Flint I'Itlthoriz.ing ap~roval to stud two 
emp!oyc(1' III 11':1\"" In 1 J},ulld,li Heavy Industries in VISllll, Korea to inspect and observe testing of 
tral1s:tormel'5 tlll!';l\~! Ill..: ",~~k or June 12,2005. After collsiciet'atlol\ themoti0l111l1Ssed by Ul'l.'al1imous vote 
oHlle C(ttlllnj:.:;;hHL 

iV1olil~1l "'~I;i IJ\lIde by l\·h·, Flittt find seconded by Mr. Hangen uuthorizing approval to send two 
elU»lo),Ct$ III \It ... · I\II,~'; i~'all Ih:c~wds Management Association wmual COnfcl'i;:I1CC 1n ChicagQ~ Illinois on 
Septembl'" 1 7 - :.: 1_ ;' 1::.\, .-\ licl' t:tlnsicieratioll the lnotioll passed by unanimous 'lote of the Commission. 

M~!li""l \,;-t.; 11I;"k: hy !vIr. Flint and seconded by l\.tfr. HfltlSCll auulorizUlg the Manager; Oil behalf 
of the Di~lrk1. III ~'V"lf!l: th!! I~llse agreement with Kilroy Realty~ L.r, for relltai oftbe Seattle office. 
AfLet' ct'H\::id.:r;\!i,\11 tL..; \11,lli,)I\ I':\",,{I!{\ by unanim(ms vote oftbe CO~iissioll, 

I\hH;oll W::=, 11Ia"~ hy Mr. Flint and seconded by Mi'. Hansen apPI'O\ing the ofth' of an 
EmploYIlI':1I1 !~I:rt;r.t:\.tn '\~I\;:l!m~l\t unci all\borh:ing the Mal'l..:tger to execute the agreement contingent 
upon nl!~\.·p~an\.·~ h;. :!;,' t.:lllp!nycc, Alter consideration the lUotion pWlSed by unanimous vole of the . 
Commi:;:,j,lIl. 

Lind" .I1)m':-; tlb;~I1f;Sed u request fi'om KBSN to host a radio talk show with the Manager and 
Commis,~i('Il~J:-;. 

S'~~'llca n''''W!l inlill1ned the Commission ofa request from the City of Ephrata f(lf an easement 
to suppun a ll~iil :,'.111 ill Ih..: Epltt1lta area. 11ie Commission gave approval to continue negonati(Jos of tIle 
easeme,,! ,yilh k;:.:; rl". It.'\\'. 

51249 thrllugIl 51372 S 4.152,360.08 

'! h~ l\l:ty 13. :!.(J!.I5ml::cling WilS officiaUy adjourned at 2:2.5 p.m. 
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Mr. Rtmald Morford 
• General Construction .....u&J,lI,I.IIO.·'Y 

19472 Powder Hill 
Washinga011 98310 

Deat' Mr. Morford. 

f Public UtiUty ])istgct No.2 of Gram 
, and is pleaSed to notifY you that 

Cootmct DOcuments •. 

RE.: Notice of Award 
CONTRA.cr TITl.B: Conl{tructicm of 

has coosidered the Bld submitted by you for the ~ w~ 
aCCt~ work in ~nce with the referenced 

;SfBCiAle NQTE: Pursuant to 54.04.0S0. you are ~ to execute rd.um both 
. mctosed O:,mtrad: 'Form to the District widW ten aU) calendar dou fQgeilie.r with the following: 

1. 

2. to the mnounts and ueu of coverage !]lOcifi~!ld in the ComrItt 
Mlllfngfbe . .Dislltlct as an &ddidood and 

3. . A properly executed and notariud SiglUl.Nt'e Authori7.aUon form eonlimling the .tIntl'....-;.h, of the 
per'son signing me Contract. 

executed and notarized UStatetnem of Intent to 
JiIT.JJ.,_tJ"'r .... mtJSt be on file with the an 

iJlUVI\Jt;·iII ropy of the of Intent Form. 

and execution of the Cootract$ by the a fully confonned copy will be returned to 
fur your recaNs. If there am amy questions regtmting 1he above. please contaQ the. Undl~!I1ed 
telephone at (S09) 754~S088 Ext 3132 at your earliest convenience. 

Publit utility District No. 

p. O. Box 878 Wat'ihln!'lton 98823 509. 754,()SO{) www.gcpud.oll1 
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CONTRACT FORM 

between 

WASHINGl'ON 

WITNESSBTH: . 

mloJlows: 

1. scom OPWORK 

'I'h.e Contmttor a~ to .furnish an required work. inohlding labor and materials.. in full etmlp1j~mce 
with the Contract Documents'made pmt hereof. tmtitled: 

BmFO~ __ ~~~~~~~~~~~~ ____ ___ 

2. WORK COMPumoN 

The COntnMo.;: iliball tu~$h WJ ~. tf»ls.. ~pmeDt ibid materials i"oqWted Contnlet 
Documents for .Qmitmetign pf M Yunumm Pptpm Up" FiM llYPUf within abe required 
by the Coottaet ~tB. PtWme to do so may mwJt in damage to the District SiDce the exact 
~ of $Ueb damage would be difticult 'toO ~. it is agn;ted in" me <;:On~. shl}} P'lY. to 
the District, as liquidated drunap' and -not n~ a penalty,fivf; tbo\Wmd dollm ($5.000.00) 
calendru- dey for·eadt day completion. is delayed h!ycmd any qf the regpirQQ 22nmleJ.jon dltcm. 
Jiqnidated damag~ shall be u~ed 00 an accumulative buls, provided. howe~. the ~ amount 
of 1.k1B.tt'd damages sball not ~ ~ amount of the Contmctor) Bid. Such amG'Imt may be 
ded"lI.~ted from any lllOM,Y due the Contract()T. No excuse for failure to timely perform win be 
reeo,gnized exctpt u pr~vided in (3 • .2. 

3. PAYI4J!.NT 

The Di.smCit·fI~ to pay 111t Contn'lctorfot the work ~in to be pcrlormed in tbe sum of. 
:runty:nme wilPcm foor hJmdsd fany Dim; t~gnd one btmdmd SkiI1In {$ 29,449.JOO.00). plus 
eppH~ Wasbi~ State SakmTax. . . . 



" 

will be made the District ~nlpleUon of each wMk schedule denoted on the 
Form and following and invoices. subject to the provision! of GC-

15. )6 artd 17. 

No payment sba!J be ~Yidenca of ccunpledon andlOr:httiE;flClt«Y pcriilm'NLnce 
· wbolly or in part.. and rat) payments wU be construed to 
confomng materials or work. . 

4. W AR.RANTY 

Refer to GC ... l:J. 

S. PBR.PORMk~CBBOND 

The Ccmtractor shan furnish in favor of the Dimet. a Pcrfol:'lnance .Bond as required by ~he 
·Contract ~. and this Contract shan not obligate the Dj$tricl until such Performance 
Bond has 'been tond&reO. 

6. APPL1CA1U..J3 LAW 
C<mttactor $baH compJywith aJl'appliCttbic federal. stato ana local taws &md regulations including 
amend81ltDts tlltd clumps u they OOCW". All written .m~, ttgreemenfB. spectficntionl 'and 

) oaher writing of whatsoever nature wbich mlate to or are a part of this Agrecmcmt shall be 
construed. for all pu~ solely ad exclusively in acc~ and pumumt to tbe laws of the 
State ofWuhingtoo. Tbe ri..,«dtt.s and obligatiom> of the District and Conuactor mil be gowrned by 
the Jaws of the State ofWashingtun. Venue of any action mod:to enfome or interpret the provisions 
of th~ Aaroo~f ,ball be exclusively in tbc &periar Coilrts County of Gnmt\ State ofWuhillgion 
or the Federal .DWrid: CGm1 for the-Eastern District of Washington at the District' f> sole option. In 
the event ot litiptiOD tf} dome ~'!: rm"!~ oJ ... t~m A~t. the Et''ai!!9g Pm1~ ,!.h~ 

•.• . "eiiO'frecno remina61e attOrney s tees 1n aaaibOft to any Oilier iifief aUowea-. . 

TN WrrNBSS \Vl!E.RSOP. the huOto have execu1ed this Conuact u.~ their several leabt 
abc OilY and )'Nt fir.u 'abov6 ~; the nAl'nC and corpc:nc.e seal of each corporate Plrt)' hereto being hereto 
affixed.and 'tllc.se presents being duly executed in two by the proper officer! of ClCh thereunto 

auth~ each of which oounterpartf> .. 1\111 witbolrt acrountJng for the be 
an original C~. 

PUBLIC UT.TLlTY ~""'.""\'.I!""JI, 2 
OF 

B~~~~~~~~~ __ __ 
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Dave.Bishop 
Thursday, May 2005,2:44 PM 

, @ 0; ~im.Ournford; Kent.Large 
FW: Construction Sequence and Concrete plaicerrlenf 
Review Summary of GO Const Se~lue"ce.pdf 

;. ..... -:Or!gi!1al M~:saclle--w 
{From: Oana [malilto::DJE:SKE:@gcpud.Olrg] 
$ent: 1.hursgl:\Yi May, __ .,,--, .. -
To: Dave.tnshop 

George TMompson 
JiIJIDJEK:t~ CQf\.st,t~n Sequen.~ a~ rl"il'1l1'rAII't:a placel"(le!J~ wlth}n B ~ot 

Davel 

B slot 

~t~~g,ed. is Jacobs review of the proposed' construction sequenoel as well as a modification tha~ would keep the crack 
length to a more r~asonable value. In response to a oontractor qOesfion: 

For concrete placement within the B slot. the specifications woutd currently allow ihe following: 
Maximum 11ft height .. 8 feet. (1"-22. Paragraph 1.05.F.1) 
For a un width of 20 the maxtmum length would be, 40 leet on the 2:1 iengthlwidth limitation of T 
Paragraph 1.05.F.3} 

e use of two segments. instead of the three shown, is permissible within the e slot based on the Our 
Jfarence is that the fengths of the segments be relatively balanced. 

Dana 

.."."" •• "V'."" ><«((0> >«({Cl> 
Dana Michael 
Grant County PUD #2 
15655 Wanapum Village lane SW 
Beverly. WA 99321 
509-7,66-2528 ext, 31 05 (phone) 
509-760 .. 8626 (cell) 
509 .. 754-6762 (fax) 
Q;eske@gcpud.Qrg (e-mail) 
Jesked@asme.Qrg (e .. mail) 
><({«(Il> >«(((0> ><{«((o> >««((0> ><IIH"'> 

Aotl,endlix Y 
1 ,of 13 

1S 



i 
1 

Wtanapum Dam 
Jacobs Civil Inc. 

Unit 

I A received 
,. within. the existing unit. sequence, if accepted, is a \l1.lt'·u.n.,,:1I' 

, . the contrnc:t requirement that the upsu'et\tU concrete placement itl slots A and C be 
.. complete before work in slot B can begin. The proposed sequence was reviewed and a 

preliminary sta bility nnalysis was performed llS de..~ribed below. The fesu its win likely 
ysry when a more detailed·<iescription. Of.ulc·constl:uction sequence is 'fec.eiv'ed. 

APa:-enCIIX Y 
2of13 

Assumptions: 

1. fTh~ analysis l"llethod and assurnpiions for tilis review" are'the santo as those used 
" . for the PERC stability report prepnred for this project. . 

. \. ~. construction sequence was developed using the ll'lformation reclelV(~d 
a more detailed of the see 

-. const1'Uct:iOIl. Sf;q~leqce i 

3. weights of new concrete are upon the volumes 
4. The horizontal widths of\be concrete lifts were scaled 

5. 

The is the ,..,...."eoh··I1""f·2,...~ se<lIUeJ1Ce HniRIVZI·'~n our and 
int~rpre.ta1ion of the fax. t<'tll'"I"'~~ 

1. Future unit without any Jllo(Ufications (pre.-construction condition) 
2. Dewater slot 13 
3. ~lace lower slot B concrete lifts 1 to B, J 4 to 21 und 2S to 32 
4. Dewater slot Note that this slot is not dewatered until after step 3 is C01'nUllete. 

even though the schedule has the bulkhetld installed ncurly 4 months earHer. 
5. Del'llOlish the downstream concrete wall in slot B and place slot C conCf:ete lifl..a; 1 

to 12. Note that six upstl'eam lifts ~md downstream lifts are assumed to be 
placed dwing this step. . . 

6. DemoJish the upstream and n'ljddt e concrete in slot Band pJace C 
conC!'ete lifts 13 to 18. 

7. DewaLer slot A 
8. rJace A concrete lifts 1 to 12. 
9, Place slot A concrete lifts !3 to 18. 



WanapumDam 
Jacobs Civil 
May 25, 2005 

The results of our n'l"l~'hlC1'C! are SUnUll~ll'(Z~~ in 

1_ ~tStcp Foundation Crack SHding Factor of Sarety .1. Ma::s~ Bea:fllg I 
Length- ft without Cohesion tU."e - ps' 

I 3.34 3.41 216 
2 8.64 3.19 220 
.3 4.8l 3.48 226 
4 9.69 3,27 , 229 
5 7.27 3.30 223 
6 1.51 3.24 219 
7 12.23 3.04 223 
8 10.04 . 3..13 221 
9 7.65 3.19 216 

bearing pressure.~ sliding factors of sufety are within allowable values and are 
acceptable. However, the foundation crack lengths raise concerns. The stability analysis 
prepared for of project phnming limited the foundation crack tens,th to 
feet As can seen value was for steps 4) 7 and 8; with step 7 exc.eedlmg 

value by over 40 This excess is judged to be utl1"cce:PtaIOle. 

'We have also a potential modificatioil to the construction seq1llenl::.e ... j=-ClI .... ,I·.I'U~rI 

. Irt tbi$ ttltemative st~p 6 is modified to the removal 
.. upstream walls in B. These walls would not be removed until after 
.• tesults are sUlfunarized the table below: . 

'\..... . . 

Step Foundation Crack Slidi Factor of Safety Maximum'n .:. ..... 
Number Length-ft without Cohesion Pressure " psi 

l 3.34 3.41 216 
2 8.64 3.19 220 
3 4.81 3.48 226 
4 9.69 3.27 229 
:5 7.27 3.30 223 
6 4.35 338 218 
'1 9.49 3.16 221 
8' 5.03 3.28 213 

L 9 4.46 3.34 215 

with the other sequence, the sliding factors of safety and bearing pressures are 
acceptable. biggest change is in the 4evelopment of the foundation 

this construction crack lengths for 4 and 7 

2 
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Job No.: W3-0362-00 
Priest Rapids Project I Fish BVD,ass svstem 
Wanapum FUFB - Contract oJ~\""""'J'';;) 
June 16, 2005/1:00 

Wittmann:, Todd. Jacobs Civil inc. 
Pre-Cast Module Interim ~11"imitl·a.1 

~o~ria iniijated .8 conference can witta Dave ,Bishop and other General Construction 
personnel to go over several items as foUows: 

• l. ..,. .. r 

1. We discussed Jacobs' comment on the interim submittal a being 
required for the horizontal joints between boxes (Sheet 7 of 7 of foundation box 
details). Genera' Construction, as part of their sequence (which is still being 
developed). anticipates needing to shim the horizontal joint betWeen box 
sections to maintain alignment and grade, and consequently don't see a gasket 
as practiCEd, Steve repUed that the intent of the gasket is to seal the Joints to 
keep concrete concrete contaminated water from into the river as 
required by the conditions. Altemate methods this intent are 
also acceptable. 

2. We discussed the use of geotechnical General 
md~erstan(iina of the plans/specifications is that geotechnical fabric is to be 

the rock and then concrete cast. made clear that the int~ntion 
is that concrete is to be placed directfy on rock without any 
ae()te(~hn:ical fabriC. He briefly reviewed the plans and found no requirement 
using geotechnical fabric. Steve wUf research this question further. 
research found that geoteohnical fabric is speCified in T -12 but without a speCific 
recluinement for where it is used. The intent of specifying geotechnical fabric is 
to set a minimum material standard and installation requirements. anticipating 
that the contractor might propose to use material as part of their 
construction means and methods.) 

3, We next considered the reinforcing bar configuration for reinforcing vertical joints 
(See drawing number C25). Steve clarified that. within the limits of the space 
available, General Construction could use straight with a hook on one 
end and the other end straight or bars with a hook on each end. The 
embedment length for the straight bar is as scheduled in the reinforcing 
schedule and shown on the detaifs on The required hook lengths are also 
shown on the details on C25. 

4. The length of the concrete placements in the future unit section was reviewed. 
A previous question asked for s· stngle placement that would be 60 feet long by 
20 feet wide. Jacobs· response was to allow two placements because the 
Sl'lE~jft~catjons limit the ten~h to width ratio to 2 to 1 (T-22 , paragraph 1 

explained that the intent of this requirement is to maintain a length to 
width ratio that is likely to crack.- noted that the mass concrete mix will 
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( • 
less than the one and wilt not be 

placeq QY p,ufl1Ring. . stability require that the 
!closures in slots A C be sequentially f the sche?4Ied~ Jength. ~of . 

. ,construction is Ibnger .th~n initially planned by G~ner~1 Construction. The long_e~ 
~ llfts-wil! help to reduqe the scheduie . length. S~e WlJ~ revisit .this issu~ ... ~gain to 
se~ wt\at.options ·are -available.. . 

5. noted that he called submittal an "Intarim submittal" "'~""c::IU~'~ 
it is not the final for-mat submittal required by the contract, but 
facilitate communlC8ti,on between the oontractor. designer and during 
development of the submittal. This should facilitate the timely review and 
approval of the final submittal and allow the consideration of alternative 
methods. Dave noted that the final submittal shouJd be submitted.someUme late. 
next week. 

By: Wittmann~Todd, 

These minutes are an disoussions herd. Please furnish 
I"'l"\lI"r;::"i"1'ff'\rH~ to Originator as soon as possible. If no comments are reG~l3lvt:m 

of receipt of these minutes; they will be assumed to be correct as written. 

Distribution: 

GrantPUD: 

Jacobs: 

elepn()ne Conversation File 

PDFemaiJ 
PDF e-mail 
PDF a-mail 

ADclend,tx Z 
2012 



I 

T 



I 



( 

Voskuilen, Marlnus 
Friday, duly 08. 2005 4:01 PM -,', 
George Thompson (E"mail); Dana Jeske 
'Wittmann .. Todd, Steve; David BishOp (E .. mcdl) 
Review of ReVJsed Sequence 

G~rge I Da~a: I • • 

Attached fs a 'memo describing our preliminary reYI~w 01 the rQ\litot::f;,\11<!:t4::tntl;tl>n'''Ofor construotion. 
promise and to move us In the fight direction. 
Thanks~ .. 
R&eC?Q .. ' 

Jacobi Civil Inc. I 600 lO81h Awnue NE I· Suit& 700 , 8ellfMJ8. WA 98004 
T 425.452.0000 Ext. 3n6', F ~2S.4S2.1212 f Marinu&.VoskuilenOJaooba.com 

ReV'ieW of Cbnst 
seq 6·~4 Versf ••• 

TrackIng: Retfpient 

Georgo Thompson (E-fI'Iail) 

Dana Jeske (E·mail) 

WIttmann--road, Steve 

David Bishop (E·mail) . 

. ' 

Delivered: 71812005 4:01 PM 
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WanapumDam 
Future Unit Fish 
Jacobs Inc 

S. 

1.0 General: 

Modifications to the nm''DOIScd construction sequence dated ou;r ... '''u.r.~>4VJ 
Construction and to us 'by ~e District on 7n105~ This seqllJenj!:e 
the existiog future 

• 

This modification scllcdules the upstream part of Elot C to be dtwalered after the stot B ~pmway concrete is 
placed to elevation 492 and the ,lot B is flooded to elevation 540. This occurs in step 3 of the modified 
sequence. Slot B remains flooded until enough upstream concreto is placed in slot C to maintain an . 
acceptable level ot stability when slot B is dewatercd. The modified proposed sequence is at variaf1(:c willi 
the ccmtnlct requirement thet the upstream CODcrete plac~eut in slots A and C be complete before work in 
slot B,can begin.(Drawin:g C~lt Construction Ph~il\g Notes). 

The modified proposed sequence was reviewed and a preliminary stability analysis \W$ performed as 
described beto'w. The results ofthi$ review are discussed in detail b~low, The results wm likely vary when 
B more detailed s.ubmittal of the construction sequence is rec:elvea. 

2.0 

.. The analysis method find nssumpHons for the review are the some as tbose llsed for stability 
report prepmed as part projecc 
The construction is based upon and concrete <Je.moUtion 
drawings received Oeneen! Construction. The checked for this sequence are described in 
detail· below. 

• The amount 'of concrete to be placed before slot B can the second time was determined 
an iterative analysis. It was found that upstream lifts 7 and 8 must be in slot C before 

Review 

The following tabJe was developed from the infomlanon provided and is tied to the dates in tl'le 
construction schedule. For the cooorete in slots A and C and aU concrete in slot at a percentage complete 
was used to estimate the weights of construction complete at caeh step. This is sufficiently accurate for a 
preliminary analysis. however tbe final submittal will need to provide more detail. For the demolition in 
slot B and the upstream concrete in slots A and greater accumcy is needtdt so the lifVdemolitiou 
drawings were coordmated with t~e schedule to estimate the weights of construction tor eacll step. Neat 

. that the table indicntes which HfVbloeks were assumed 'completed fit each step. from tbe 6 .. 24 
sequence are highlighted. 

Review of Const 

Apr:~en(jIlX BB 
2of6 



WanapUI:n Dam 
Future Unit Fish 
Jacobs Civil Inc 

8.2005 

ep 
No. 

2 

4 

5 

6 

. Date 

'l0I3/0S 
(Week 7) 

101l0/0S 
(Week 8) 

lUlIOS 
(Week 1:2) 

12112105 

. 12119/05 
(Week 

Review of Consl 

(Bold text il work in progrus$ COllflO!e:ted work is 
hi hU hted 
Dcwatef Slot 13 complete 
Dewater Downstream Sict C 
Partill eonerete slot B 

Dewew Slot B complete 
Dewatcr Downstream Slot C c'oIDJ)lc;tc 
De-water Upstream Slot C eonlPU!lle 
Complete lower concrete slot 
fiiiilt\mat B 

Dewater Slpt B complete 
Dewlrer Downstream Slot C complete 
Dewater Upstream Slot C. complete 
Complete lower concrete slot B . 
Ptijd~: ~19ta 

other work 1$ COfillpllete) 

Qewatcr clownstreaun Sl~t A (After ,U concrete work Is COflllpllete) 
Partial tont demo slot B (Blocks 1 to 
Partial cone dawtrm slot C (15.8% t~mplete) 
Putiat COll(; upstrm slot C (Lift 7 ~iicU~J 
B~&\Ur(S'totB (ift~~"~blr~eYtjwdf.'1d$ eomfPl~~) 

Dewater Slot I3 complete 
Dewate.r Downstream Slot 
Dewater Upstream Slot C conlJ)lete 
Complete lower concrete glut 
Dewsiu downstream Slot A 
fJO~~~l;'t; l? 
~ewa~'S1~t13 
Complete add cone dnstrm $wt 
Partiat add cone dltstrm slot A 
llartial demo cone slot B 
Partial add cone upstnn 

Dewaler Slot B ('''OlT1p Jete . 
Dewater Downstream Slot C complete 
Dewatcr Upstrerull Slot C complete 
Complete lower concrete slot B 
Dewater downstream Slot A 
FloodSlb1 B 
Jj~Sl()tB 
Complc:;te dnsu.m convretc slot C 
Partial atdd cone dndrm slot A 
PartiDI demo COne slot B (Blocks 15 to 
Remove dnstrm DB slot C (fioud dmtrm slot 
P~rtial add $lot C cUft 



( 
Wanapum 
Future Unit 
Jacobs Civil lne 

-No. 

7 

8 

8.2005 

1/9106 
21) 

(Bold text is work in progress. work is 
hi . ted 
Dewater Slot B complete 
Dewater DOWl1$tream Slot C CO!JU)iC!:tc 

Dewater Upstream SIOI C coIl'lolete 
Complete lower concrete slot 
Dewatcr oownsttcam Slot A " 

. ~kltl~l~l~t·B. ; 
~t~'r:g)ot B . 
Complete dnstnn concrete slot C 
Remove dnstrm 8M stot C complete (flood c::bistrm slot C) 
Complete add cone: dnstrm 'lot A (100% complete) 
Partial demo eonc.slot B (Bloeb 19 to ~') 
Partial add cone upstrm slot C ~.tl'5l:q·i.7.) 

11 J 6/06 Dewater Sh:>t B complete. 
(Week 22) Dewater Downstream Slot C complele 

. Dewsler Upstream Slot C complete 
Complete lower concrete slot B 
Dew~ler dO\!!ltlstream Slot A 

1123/06 

.. to\-!\\ 
fttet:'Sfoi B 

Corqplete cnstrm concrete slot C 
Remove c\llstrm Bli :slot C complete (flood dnslml slot 
Complete ndd CODe dnSi.rm slot A 
Complete demo cone slot B 
Complete Rdd cone 
Remove dDJtrrp UB slot A 

Dewaler Slot B complete 
Dewater Downstream Slot C conlvlf!:te 
De-water Upstream Slot C complete 
Complete lower com,,'retc slot B 
Dewater downstrerutl Slot A 
~q@~$l(;tn 
jj~_S)otB 
COmplete dnstnn concrete'slot C • 
Rem~ve dnstml Bli slot C cOl}lPlcle (flood drasum slot 
Complete aad wne dnstrm slot A 
Remove dnstrm BH slot A complete (flood dnsU'm slot A) 
Complete add cone upsmn slot C 
Complete demo cone slot B 
Partial add upper cone slot B complete) 

Review of Const 6-24 Version with 



Wanapum Dam 
Future Unit Fish Bypass 
Jacobs Civil Inc 
July 8t> 2005 

• 
Description 
(Bold text Is work in progre§s., completed is regular weight, Changes are 

10 

11 

2120106 
(Week 21) 

6/5/06 
(Week:42) 

hi Ii hted 
Dewatcr Slot B complete 
Dewater Downstream -Slot C complete 
Dewater Upstream SlQt C complete 
Complete lower concrete slol B 
Dewater downstream Slot A 
F~S~~~~ 
t!lewatelr '~iiit-B 
Complete dnstnn concrete slot C 
Remove cmstrm S.H slot C complete (flood dnsttm slot 
CompJete add cone dnstnn sJ04 A 
Complete demo cone slot B 
Remove dnstnn BH slot A complete (flood dnstnn slot A) 
Complete cone upstrm 810t C 
Complete upper cone slot B (1000/0 complete) 
Dewater u: strm slot A after an other work is com Jete 

. Dewsier Slot B complete 
Dewater Downstream Slot C complete 
Dewater Upstream Sl~l C complete 
Complete lower concrete slot B 
DewatcT dowllsfre~m Slot A 
Fi6od:Sl6i B 
DtWater. Sl()t B 
Complete dnstrm concrete slot C 
Remove dnstrm BM slot C complete dnstrm slot 
Complete add tone dnstrm slot A 
Cmnpiete demo cone slot .B 
Remove dmtrm BH slot A complete (flood dnstrm slot 
Complete cone upstrm slot C I 

Complete upper cone slot B 
Dewatcr upsmn slot A 
Com lete u Btrm CODe slot At 100% com 

The results of our analysis are summarized ~n the (able below: . 
r~ Step' Foundation Crack Sliding Fado1' or Safety 

.• .; r Lenttth ... ft without CobeJion 
() 3.34 3Al 
1 8.64 3.19 
:2 5.76 3.38 
3 8.01 3.36 
4 8.53 3.26 
S 5.43 3.38 
6 5.65 3.41 
7 5.26 3.4) 
8 5.89 3.44 
9 4.66 3.47 
10 8.29 3.40 
n 0 3.61 

Review of Com~l 

Maximum BearIng 
Pressure - psi 

216 
220 
222 
229 
?24 
221 
224 
222 
225 
224 
233 
221 

I. 



WanapumDam 
Future Unit .Fish 
Jacobs CivU Inc 
Juty 3.2005 

... 1'fie estimated',base,pressur~. foundation crack lengtbs 'and 'sJiding factors of safety Ite witliih 'alloWable· 
·value!r~uidriie accepUble. It bws ~tiD.g ib,i ~e crack lc~:ngthJl~Vcr ~~d~ that calcuiated (or the'F'BR:€ 
~ta1:)mty analysis prepared autfug'p'roj~t pl~i»g. These res~.lts, ~ ,previously discussed. are prelimmary 
and will likely.change.when a.detailed sequence and schedule is $ubmitted.'·. . . , .. I 
.. .. f" ~ ... ..... .. ... «t .. " 

l " 

in"'''''1l'''nl''l'l''Rt.,..rl jnto tbeanalysts provide an improyement over the URltl01lS 

de,'el~'Pmlent by' C~nera,~ C4)n~.tru9tjon, 
J 

Review of Const 6-24 Version with 
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. 1. 

2. Quality-

3. 

Work plans BuikheOO installation. 
Met with carpentene-.a-pUebuck 

3.2.1 Tta:vellparkinglClW-bu.s • 
. 3.2 .. 2 SA stated tb..at tl:!ey will put 8. 1iotewatd on the job 

3.2.3 Req..-ted filM as we were not bringing .key people 
'.3.3 Contract Adtuin claSl>.heJd 00 July 12 and 13. 

4.· Projected ~ext.two weeks: 

4.1 KLB to perform DIS bu1kh~ gr~din8 wOlk on July 
lJlS mob and Prep to begin on luly 2S. . 

4.3 DIS ~sscrnblyo!maritiequlpme~t fo on Jwy 25. 

5. Issues: 

" 

Have Deen informed-tbat-our submitted construction seqllJMC~'~Im>C~ars to 
.be acrepffi61e. This W111 invoJve flooding the (I/S cona-..-te to· elevation 
. '540 fur a period of 4-3 weeks wJ}ile conctm deruoJ ilion is hnll;~rW!:H; 

S.2 . 'Met with Pt)Dand Jacobs to t;l;plain our box setting seqtJooc:e . 
.5.2.1 Jacobs 9K with placing powerhouse trench from elcy . 

. 5.2.2 Discu~8Cd making Ii second leveling p<?W' fmm 432 to 444·. 
considering. . 

S.3 CPM contract rwification wm be ~ issue. behind in submittals 
which could affect conare1~ Vt'Ol'lt Requ.ired to have mix in 90 days 
begl:Mitlg Q( wnvrete. 

, . 
6. Personnel. : 

6.1 Night silJft superintendent not yet assi&~ to project. 

7. Equipment 

7.1 FlOats .from Benic[n and Skywa:t set to load Iuly 2S 
1.2 Reodrags to load Aug 1,2 from Hood canal 
7 _1 Skiff from Hood Canal Aug 12 
7.4 4100 VIS to .arrive Aug.! 
7.5 4100DlS to amve Aug 10 . 
7.6 StiU wniting on management detelmination on the tug 

to 

11 
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County #2 
1 Wanapum Village Lane SW 
Beve1'ly. WA 99321 

Attention! Dana Jeske) 

Subject: Wanapum Fish Bypass' 
Contract 330 .. 2023 
Response to SublllittaI f} 

wiiJ serve as re~n;>on:se 
addresses cornm.cnt 

excavation. 

conunent# 1 

Narrative Report for that submitted with our bid, . 
states in s'OOtion 1.4, that foundation "will be using a clam shell· dredge to 
remove the sand and rock overburden, air lift to the 
sand and silt the clam shell has ieft behind'·, We at tlO time describe rock excavation as 
part or our work sequence. 

{A) and Instructions to bidders us to state our work 
.. metbo~f· assumptions in performing work variations .from the plitns and 
specifica.tions. Genel'al COlrlsh1 .. mt]On exclUdc~d all rock over and nevonlt 

pl~~pi~g ~e.!.~ck, , 

dixDD 
10f2 
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•• 
ibis Work on 8 cMnae 
was mi,;ilYu.C:;U 

requirement for rock excavation will extend our project schedule many months. . 
It may not be possible to complete the rock excavation that you requesttdurittg the first in 
water work period. This requirement could delay the project torcing it into another, 
construction 

Attached is our submittal # which mC.lua.~s excavation that you 
requested. This plan is su.bject to change as we aetlem:Jlllle what the acttial rock excavation 
requirement~ will 

General Construction is still planning to begin clam shell dredging on Sept-IS. 

Feel free to contact me if you have any questions, 

Sincerely, 

ADt>sndlix DO 

OO~2g~e~~ 2 of 2 
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D.A.aY REPORT 

PRO.JECT:WANAPUMFDTURE UNITUnAS8 

Project ID: 100051 Contract No. 

contract Title CONSTRUCTION OF WANAPUM JrOTVU UNIT BYPASS 

Contractor GENERAL CONSTRUCTION CO. 

Location: Slot B 

Shift Day Field Book Ref. No. 

I2wriPtism ofwmk and mn1!fD ®at.'Whem. \'Vho, ~ When?) . 
B4Kift1.e requested an inspection or ~ upstream dowel holes in the floor fUld w!d1B of Slot B in preparation for 
bWaWng dowels. All the holes ill the floor were inspected and the holes in each side watt were inspected up to about 12 
feet above the floor. ,A JJno was painted Oll the w~1s at the last inspected bole. All boles met c.rlterla. The ilO!?f holes 
were 1 .. 3/4" diameter by: 21" deep (minimum). The depth of the holes in the walls WSUI un, 'f'hk wag an approved 
departure ftom the specification due to the pOSJibillty ofhlttiag post--tensiOMd anchom that ate in the walls, All of the 
holes need to be cleaned before epoxying the dowels. The floor boles are especially dirty due to flowing water that 
carries debris into the holes. The ;flowing water needs to be stopped befc;;.ro installing the dowels, All this was 
oommunicated to Ed IGttle (GOO JUporintcn<iont). 

I A conc«n about dam stability was raised this moming by Dave Moore (GCPUC dam safety engineer). The ,2.0 and 3D 
mack nlOnitoD for the unit lOlunit 11 joint mow significantly increased movement. This was communicated to Gce, 
Iacobs CMl was also contacted and asked to perfonn a stability analysis. The.y were told to contact Dave Moore 
direotly for any additlonal Jnfonnatfon. Gee has altered their planned pour sequence. The District ask«i them. to make 
their naxt pour hl the upstream portion of SlotB instead of downstream as planned. [Note that their first pour (:made on 
1/312006) wal a downstream pour that was only partially completed due to a lack of compliance with tho contract 
specification, GCC'a intent after that partial pour was to place the next lift on top oftlmt partial pour. Th~ir original 
sequence would have been to move-to the ~tream portion.] Ed Kittle said that they will make at least two poum in the 
upstream portion. Their current schedule is to install the upstream formwOIk ~ install dowels tomorrow, tie the 
rehar 0 on. 8atu.rda: , and ur O11Moooa • 

CONST.RucnON NOT PER PLAN AND SPEC. 
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, ~ sent aU Wanapum 
future bypeq & ~matrve 
Top SpUI concept J1'IeelinQ' 
minutes 10 can you htfp 
Martin sort out ~ might be 
rekwMt. 

Thanks. 

,.» Martin Wel$ 01I05I06 
8:54AM»> 
In my wmp up houf"$ to get the 
SlOp annuaF report (Mdy • 
n_d .he fo~rowing ASAP 
PI$aSe: 

RepM$ and TtlI' Memos 
(JACOBS) for the WaMpum 
·ruture bypa$$ &. AftematNe. 
Top SplIt concepts @Prlest 
both gQJng ~ck 102003 to 
dat(l;: If thw~re not electronIc 
f woukJ ~Qlad to arra'l16 for 
pho'tocoprng. 1henk$ for your 
h~p.A.M' 

9:30a .. 'IO:40a: ~MetwllhB.er1,Q~,~eM end Ed,on 
. Future tI"lt 'tQb"tty,tr*nds of work ' 
to-date ~ndrJKlnoltth 1~11 c*k.m~1' 
Movement$. ~Sed tneir plans and 
'how they can hefptoprewnt abe Pfstrict 
... f.!omsm..t1Jng ~ jOb down.unfiUne a 
and c slQt$ are filled 

11:~ .. 12:00;: O. and Tom on 

3:30p .. 4:30p: 

4:lep 
N~ 

6:30a • '=OOa: 
7:003: 

6:001'4" 6:3Op: 

7;003 .. 8:00a: 

8:00a ... 9;(JOa: 

Note 

8:ooa ~ 1:00a: 

Note 

8!30a ... 8:30a: 
Not~ 

• 

ContraClS~3 cOordinatiOn. 
Turbine r.o:ordlnatkm meeting 
(Wanapun'l 7th flcot con) 

Engln6e1'ing staff and coordfnatlon 
meeting \ 

Review ~s SCheduJ~' 
fISH, WILDUFE. WATER QUAUTV 
Conference Cialf 

The caU"'n number is 
1 .. 8OO4}n..0002 
moderatot code 571999 
Participant Code: 001211 

UHR Monday call 
H~modeftng 
conference call.wJlh just m·iR 
staff (flsb pas$age issues and 
water quallHy Issues). 
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~;O(f.ii\ ~ '\(}:OOa: CcntrEcl3SQ·2.023 2.tiff'meel.ing 
'Note Atiem:bea ..> G hUO!i, 

layne, 'fom, and 

V(scussed ..:> Adv Turbine 
concerns (Tom .> opertUons 
and Adv TW'blne tum 
meeting) , 
..:> This and ail future bypess 
meetlngs will be at 9:00 AM 
Mondt!lY (Dana -et. all) . 
..;:. Oil leak documentet!on elnd 
aoUt'Ge (Tom .. > oontJl1l.lfltlon) . 
-> Final Tremte pour & Wed, 

. Upstream pour .. Tfmlng 
(Chuof( & George-> schedule) 
...> OM:'( oooorete removd 
end relpacttment (Goo~~ 

. Submlttaile) 
.7;! fERC MonthlY report . 

ulimttiats) 
cost &stimate for fflllng 

Future Units 1.2 thru 16 
(Update sUU oomfng - orlgln~f 
cost $11.604.343) 
.;. DEim stability vllith 
de\'iri:!ltered slots rod future unit 
mOVGment (fl'.em~Jnln9Is8us3 
for GCe end GCPUO) 
..::> YEfdma P~t s.chedut~ 
dfscu~ion (qhuck Uf GGor,.e...:> 
we ~ will submit ~c:hac.iuIG by 
Wod) 

. 'aG:efr~ * ·ia::i.I1~1 SlOp tm{,l-tc;.mer\~Uon Coordination 
M~ting(HED) 

Not<:l Tha O£Il..fn (Iwnbel' ie 
1 ~600-971wn002 
Code:268S456.· . 

'.a:~;(1:p .. i;3@~: 

'i2:rop .. '&!8f}p: 

'i :~{1p .. ·i:~af.l': 

!:top .. ~:~(jp: 

2:2:t!p .. ~:(i'l}p: 

2,:O~~ .. C.{~&fl: 

IJ:,{lLS • e~~·~: 
I'!ot:.; 

We n~God followup on mEl 
tmtler options for lh3 2005 end 

W~\.lqtlor,~. 

Met with Dave 0 •• In coordinetlon of the 
2006 SLlf\llve:.f SfudCelJ. • • . . 
Met v.'ith Sen cn slot poum GlNnglh ~,ml 
YP9 schedule 

~:~&a " 1~OG£i: 

r:ooEl ·0!Ofil!l: 

c}!SOV" ~:~Of;t~ 
Note 
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6:00G ·13;:W~; 

Gi:~~ .. ~:80a: 

6:3f)e ,,1: OOli): 

6:1110 ,,'(it:-llf:o: 

ij:~Oa " '~a~Q:&: Hydradlo-modelfng conf~nce ~I! {fleh 
p88~ge I&;ue~ and \~r quality 
feeues}. '.' 

Tall Frl:'@ Ohi!t fn I\!urn~r: 
(an) 415--9234 
HOSTCOOE: 119280 
PMTICIPA{l.iT CODE: 
e418~5 . 

A~ .. j} DilflB J§ft~ 
Reece Vomkuflli:n. DUliooo Hay 
I Marian MtI$t&t Curl Dotson. 
Stuart Hammond (not QO ru:Jt), 
I\ilU<Q Mohofs (not 00 eel!), 
Troy L}fOOS. Pete WGUg. ~did 
~anyWGber. . 

I. 

" 

ADClendl1X GG 
2of2 

H(61P5)-> -nm.~Of.menIIo~ 
Compu~tfPn&l Fluid Dynam~ . 
Modelmg of Fish PaS!!age 
ROI.iIe8 at WanapUm Dam~ fQr 
NumenC!#lI Ran SUl'fCtQ!ilta 
AnalySts, FIsh PssaBii~':,:' .~. • .: : - .' 
RmdioMT~~.SludIMi. end 
Future Unit Coneept"· . 
Dev&loprnent 

H(8/06)->Thrse.-Dlrnenllllol'lW 
(8-D) COQipLbllumsf Fluid 
D),'fl?rnrcs (CFO) Modeling of 
Flail Pass6lga through VeJriOU6 
6~ipEles Routes et Fuh.!ro Units 
ofWsnapum Dam • 

If(V£la)..>A CQfflparlson of 
Hydrodynamlo Paramatem 
Assooiatl!£twttb. Vetious Fish 
PElS~. Routes et Wi!lf'Iapurn Oem .. . 
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Met with George and Chuck on project 
Issues. . a:OOa .. a~O(f$,~: 

Nota· 

G~OO2l" G:QOa: . 

N6t$ 

Oonfr"oCt 330 .. 2023 OOOledfrialfon. 

Gensral-s monthly m£t$e $afety meeling 
'have been J'6ql!ested to 
discuss 89Ouri!.,! measures @ 
the prolect. 

1 presented the Dlstrtota 
Securlty Plan for the Priest 
RapJd$ Pf'C)jeet. 

TUrbine C4')ordfnStHan m&$iing 
(Wam~pum lib floor con) 

ASH, W1l0LlAEl' WATER QUALITY 
COnfereno& Call 

The cEtll .. In number Is 
1..s00 .. 911..ooo2 
moderator code 671999 
PartfclpanlCOde!OO1211 

Englnaerlll9 stlafr-al1d ooordrrn.ttfoi'l 
meeUng 

~vt&w Gen~a{~ schedultt 

Upstream pOl.lr$ Wed, Thurs, 
Fri 

{IHR Mondayc\itl 
l-fydraulJo Iiloclet/ng 
confMet'loe call with lust llHR 
staff (fish passags issues and 
w.ater quaility issues), 

Coniract 330-2023 eta;ff meeting 
Att~ndees ~> George, ~B~ln&, 
Tom, and Dena 

DieCt,lsserl ~> FERC IVloothl); 
i'SPQft anti de:\oVe;tertng pfeil (to 
be $$nf separa{e1y}(Goorge--> 
Submittals) 
-> Adv TlJrbJr.e oonl;erns (Tom 
~~. operations ~nd Ad\{ Turbine 
team meeting) 
-> on (salt anoomentatioll Bod 
sOI.lroe (Tom .. > continuation) 
~> Additional Tremle po!!ltl fA 
Wed. Up~tream poor ~ T!mh1~ 
(Chuolt, leyne & GenfaS"::" 
schedule) 
'p> [)&ck t;c>ocff:lie I'emov'ili 
and reJpscsment (George-> 
Submittals) 
.. ":;;: Dam st2biii1y with 
dsvJatared slots and fu(tJ('~ unH 
movement (Remelrnng I$sue.s 
for Gee aAd GCPUD) 
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Project 

Owg. Ref: 

Mr. Dana Jeske 
Grant Countx Public Utility DIstrict No. 2 
15655 Wanaeum ViUage lane SW 
Beverly, WA 99821 

Spec. Ret ~~ ______________ ~ ____ ___ 

.... ,.."' ...... 

Submittal: 
Contract: 

From: 

ReoeJved: 
Returned! 

al 
Comments 

Mr. M. Reece VoskuiJan 
Jacobs CMllno. 
6OO c108th Avenue NE 
Su~700 
Bellewe, WA 98004 

February 8, 2006 
February: 15, 2006 

We have reviewed the suppl6mentallnformation-induded -In the referenced submltii- have the 
following review comments. are no marks on the submUtal. 

Submittal 0054 Comments; 

1. Review comment number 1 from submittal 0054 is satisfactorily addressed. 

2. The proposed overall construction sequence was reviewed and a stablUty an~l'vsls 
pert'ormed. See the attached summary report for edditlonallnformation. It was 
ganeraUy aoceptable sub/ecUo the fbtrowing conditions. 

rocedul'es and 

We recommend that the submi\.tal be approved as noted~ 

Not, to plstrlQ:t: The stability analysis recommends that the forebay water level be managed to 
s~y below elevation 670.85 for one step of this sequence, Please verify that this Is acceptabl&. 
Note that this recommendation Is based upon a conservative maximum crack length and coutd be 
further refined to raIse the aJlowed forebay revet. 

Attachment Summary Report. Stability Analysis of Submittal 0054A Construotfon 
Sa uenoe 

Distribution: Project FUes 

Comments Rev 'I 1 of 1 2 
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The OOnllment 
C as follows! 

out a PI'OlPOSE~d overall OOIIStr111ct1ion &eql~ew::e for construotion in slots A and 

A. Place concrete in slot B to elevation 492.00. 
B. 'Flood the remainder 0(810t B with water. 
C. Deviater and place all concrete in slot-C. , 
D. Remove die Slot C upstream bulkhead and set it in Slot A. 
B. At an agreed uponrate witb the District's engineers, water and concrete win be removed from Slot 

. B concmreDtly with the placement of concrete m. Slot A. 

Z.O AsswnptioJ!' 

. 0 The analysis methods and modeling a.ssumpoons ate the same as those used for the PERC stability 
reporl prepared as pa,."1 of the project design. 

0' The construction sequence analyzed is based upon the sequence proposed by General Construction 
Company (Gee). Soo Section 3.0. 

f:' • Dam'monitoring'found continuous movement oftha-future Ullit when slot B was fully dewatered . , 
and no concrete was placed. This movement, though small, exceeded historical trends. Based 
upon tbis experience. the maximtun calculated mck length was reduced to the length calculated 
when slot B is dewatered and ~oncrete is placed to elevation 492. See Section 3.0 below. 

3.@ COIilisUirlmlm SeqUGIllCG Used for Aa~fysis 

The table below is based upon the 8eqllen'~6 with explanatory notes tha.t fhUy explain the aSSlllntltioltlS 
used for the, analysis. Work in bold is COD::lPle~ted immediately priqr to the 

Step I DeScription 
Number 

1 O:reerete t;itlaced in sl<lt B tG ~~fWa.ti£!,1i1i 
492.00. 
Slots A and C are flooded to match forebay. 

2 Flood Slot Boo at least Elevatfetl sm. 
Slots A & C are flooded to mawhforeOay. 

3A Dewa-tel' Slo-t C 
stotS is flooded to EL 510. 
Slot A is flooded to match forebay. 

3B Dew&ter S~f: C 
Slot B is flooded to EL 570. 
Slot A is flooded to match foi'ebliY. 

4 Complete Slot C concrete. 
Slot B i3 flooded to BL 57ft 
Slot A is flooded to match furebay. 

SA !)ewatet' Slot A 
Slot B is flooded to 570. 

~+<1'hmh' Review ofSubmit.tal Q05.::~A Const rev 1 

CommenmlDiscussion 

The water level in Slot B is higher 
than the 540 elevation proposed by the 
contra.ctor in July of2005 
The water level ill Slot B is higher 
than the 540 elevation proposed by the 
contractor in July of2005 
Forebay water' elevation at maximum 
operating elevadoll, Elevation 571.5. 

Forebay water elevation at elevation 
that limits crack length to that 
calculated for step L 

Foreb~y water elevation at maximum 
'J;' .' -.., elevation, Elevation 571.5. 

AP~~enClIIX II 
2 af9 

lof2 



.. 
WanapwnDam 
Future Ural Fish Bypass 
Jacobs Civil Inc. 
Ftb~ 15.2006 

Step Description 
NWllber 

6 prace upstream. toncll'eie i.e ,Itl-t A to El 
~7. 
Dewater Slot B 

The results of the analysis are SU!'.l'l.iIlruized in the table below. 

Step Description 
Number 

1 Concrete placed t£\ slet 1S to' 
e«evatiJl!l4!n..(t3" 
Slots A and C are flooded to matcb 
forebay, ' 

2 Fiood! Slot .s til ~t le~st Elevatifn1 
510. 
Slota A & C are flooded to match 
forebay. 

3A Dewaten- S~lltC 
Slot B is flooded to EL 570. 
Slot A is flooded to match forebay. 

3B Dewatea- S~\}t C 
Slot B is flooded to EL 570. 
Slot A is flooded to match forebay. 

4 CempP,0ie SJjg1!; C tOlllCli"ete. 

I Slot B i& flooded to EL 570. 
Slot A is flooded to matoh furebay. 

S El\ewmle1:" SIQ.t A 
Slot B is flooded to EL 570. 

6 Phtee \\l~stE'(i;~mil: CGl4lelCeOO £t!! e!ot A 
(Not ttl U 41$1. 

iVLaUdatOl), , Dewater Slot B 
FOE info, 

only) 

Commetrt8lDiscussion 

Added nou~mandat(tlj' st:op to identify 
a. poooatial step that would allow alot B 
to be dewatered. This is provided lot 
infummtiOtl only as other steps will be 
considered and reviewed. 

Crack Comment:s/Discussion 
Length 

Foot 
5.22 Used as maximum crack length 

,~ for evaluating results. 

1.18 

6.82 Exceeds step 1 crack len.gth. 

5.24- Forebay at Elevation 570.85. 
Crack length approximately 
equal to step 1 crack length. 

0 

4.05 

4.63 First 3 upstream .lifts of slot A 
upstrea.tn concre~ placed and 
slot B dewatereti Lift heights 
are based upon infurmation 
received from Gee in June 
2005. 

The Cfltculated foundation crack lengths are typically lower than the step 1 crack length. The only step 
where tlw step t crack length is exoeeded is for step 3A. The crack length for this step can be controlled by 
managing the forebay water elevation to noOr exceed 510.85 until sufficient concrete is placed in slot A: to 
reduce fue crack length. Step 6 indicates that slot B can be dewatered after a moderate amount of upstream 
concrete is placed in slot A. 

The proposed overall sequence is acceptable.' Added detail is needed tp evaluate the- sequence ofpla.cing 
concrete in. slot C and to the sequence for work: performed after 5. 

Stability Review of Submittal 005t:~A Const rev! 

AP~~enCiIIX II 
30f9 

2of2 



To:-

,------------_ ... _--

Mr. Dana Jeske 
Grant County Public Utility District No.2 
15655 Wam~pum Village Lane SW 
Bevariy,VVA 99321 

Submittal: 
Contract: 

From: 

----, --------------

tical 
. ReVBGW Comm~,'is 

Mr. M. Reece Voskullen 
Jacobs Civil Inc. 
600 108\:h Avenue NE 
Suite 700 
BeUeyue,WA 98004 

Dwg. 
Spec. Ret. 

Received: 
Retumed: 

I We have reviewed the supplemental information included in the referei1ced submittal and have the 
foflowing review comments. There are no marks on the submittal. 

l"'i':~·VJP.!\p'1 comment number 'j from 

~t The proposed ovemU construction was reviewed and a stabIHty :::anf!I\(SIS 

performed. the attached summary report for additional information. It was found 
generally acceptable subject to the folfowing condltfons. ' 

a. Slot B is fined with water to match forebay and procedures and eqUipment are in 
Eface to n18intain that water level. 
b. More detailed {nfolmation fs needed to evaluate intermediate steps as described 
tn the attached -summary report'. 
c. The District is notified at least a week In advance before those steps where tha 
mEmimum forebay elevation must be managed as described. in the attached 
su.mmary repo~. 

We recomm~nd that the submittal be approved as noted. 

Note to District: The stability' analysis recommends that the forebay water level be managed to 
stay below elevation 570,85 for one step of this sequence. Please veri)'y that this Is acceptable. 
Note that this recommendation is baseet upon a conservative maximum crack length and could be 
further refined to rafse the aHowed fore bay level. 

StablUty "" "-'~""'''''-':: of Submittal 0054A Construction 

Distribution: 

SubmittEJ Q05i~A Comments Rev 2 1 of i 



--_._------------_._._---

WanapumDrun . 
Future Unit Fish 

. Jacobs Civil Inc. 
February 2006 

... -.--------------~------..."'-

The comment 2 l*esponse lays out a proposed overall construction sequence for construction in slots A and 
C as follows: . 

A. Place t;oncrete in slot B to elevation 492.00. 
B. Flood the remainder aiSlot B with water. 
C. Dewater and place aU concrete in slot C. 
D. Remove the Slot C upstream bulkhead and set it in Slot A. 
E. At an agreed upon rate with the District's engineers. water and concrete wiU be removed from Slot 

B concurrently with the placement of concrete in Sl01 A. 

c T1IC Wlalysis methods ruJd modeling assumptions are the same as ihose used for the FMC stability 
report prepared as part of the project design. 

" The construction sequence analyzed is based upon the sequence proposed General Construction 
Company (GCC). See Section 3.0. 

f,) Dam monitoring found continuous movement of the future unit when slot B was fully dewatered 
and no concrete was placed. This movement, though small. exceeded historical1rends. Based 
upon this experience, the maximum calculated crack length was reduced to the length calculated 
when slot B is dewatered and concrete is pJaced to elevation 492. See Section 3.0 below. 

TIle table below is based upon the Gee sequence with explanatory notes that fWly 
used for the analysis. Work in bold is completed immediately prior to the step. 

the assumptions 

Step Description CommentslDiscussion 
Number 

1 Conec-cte pmcet:i in s£O't B t<r. eievatle a The water level in Slot B is higher 
49:V}O. than the 540 elevation proposed by the 
Slots A and C are flooded to match forebay. contractor in JUJj'of 2005 

2 Ft(1Q-il Slot J3 t{!> nmtdl f'OIreb-ay. The water level in Slot B is higher 
Slots A lJi:, C are flooded to .Illaooh forebay. than the S40 elevation proposed by file 

contractor.in July of2005 
3A De\~;ater SfGt C Forebay water elevation at maximum 

SlotB is flooded to match forebay. operating elevation. Elevation 57 I ,5. 
Slot A is flooded to match forebay. 

3B DIWIQteF' Slot C Forebay water elevation·at elevation 
Slot B is flooded to match forebay. that limits crack length to tllat 
Slot A is flooded to match forebay. calculated for step L 

4 Complete Sh,t C eO!:Cltete. 
Slot B is flooded to match forebay. 
Slot A is flooded to match forebav. 

SA DewateL' S~ot A FOTchay water elevation at rna.xilllum 
Slot B is flooded to' match operating elevation, Elevation 511.5. 

Stabiiity Revievl of Submittal 0054A Const feV 2 
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WauapumDam 
Future Unit Fish 
Jacobs Civil me. 
Pebrumy 2006 

iu~~ 
6 

DescnptiOl1 

Plt:ce _Ii' conclrete £1:1 sfQt~ A to Ei. 
487. 
Dewater Slot B 

The :results of the malysis are summarized in the table below. 

Step Description 
Number 

1 Concrete placed ~rl $1-)[ B t(ll 
elevation 492.00. 
Slots A and C are flooded to match 
forebay. 

2 Ffoed Soot B to ml~'Ctt f(lre~·21Y. 
Slots A&. C are flooded to match 
forebay, 

3A Dewanr Slot c 
Slot B is flooded to match forebay. 
Slot A is flooded to match forebay. 

3D Dewater SCot C 
Slot B is flooded to match 
Slot A is flooded to match forehay. 

4 Coml[)lete Slo·t C C6flC1·ete. 

Slot B is flooded to match fote-bay. 
Slot A is flooded to match fOlebay. 

S De-water Ski-t A 
Slot B is £looded to match forebay. 

6 Pht·;;e upstream e~mcrete hi) sh~t A 
(Not to Wi. 487. 

Mandatory, Dewater Slot B 
For info. 
. only) 

~,jC042000 

Comments/Discussion 

Added non-mandatory step to identifY 
a potential step that would allow slot B 
to be dewatered. This is provided for 
information only as other steps win be 
considered and reviewed, 

Crack Com.mentsIDiscussion 
Length 
Feet 
5.22 Used as maximum crack length 

for evaluating ff;SWts. 

1.78 

6.82 Exceeds step I crack length. 

5.24 Porebay at Elevation 570.85. 
Crack length ',. t. 
equal to step 1 crack length 

0 

4.05 

4.63 First 3 upstream llfts of slot A 
upstream concrete placed and . 
slot B dewatered. Lift beighw 
are based upon infonnation 
received from Gee in June 
2005. 

The calculated foundation crack lengths are typically lower than the step 1 crack length. The only step 
where the step 1 crack length is exceeded is for step 3A. The crack length for this step can be controlled by 
managing the forebay water elevation.to .not exceed 570.85 until sufficient concrete is placed in slot A to 
reduce the crack length. Step 6 indica.tes that slot 13 can be dewatered after a moderate amount of upstream 
concrete is placed in slot A . 

The proposed overall sequence is acceptable. Added detail is needed to evaLuate the seqIJefi(~e 
concrete in slot C and to the sequence for work perfonned after step 5. 

Stability Reviev.t of Submittal 0054A Co:r.si rev 2 2of2 
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-.------------------------- ------------

To: Mr. OtU,\6 Jest<e 

Dwg. 

Grant.CQunty Public UtJlftyDlstrict No .. 2 
15655 Wanapum Village Lane SW 
BevariY,VVA 99321 

Spec. Rei: RS'rumed: 

ittaV 
Revi~wt Comments 

'l. ReView comment number 1 from submitial 0054 Is sath:rlactori'y addressed. 

2. The proposed avera" constructlon sequence \'V6S reviewed and EJ stabmW analysis 
performed. See the attached sumrrrary report for additional infonnatlon. It was found 
generally acceptllbla sUbjeot to the -Following oonditions. 

as desclibed 

We !'soornmend thai thesubmit~al be appmved as noted. 

Note to District stability· analysis t13commends the:t water level managed to 
stay below elevatio,1 570.85 for one step of this sequence. Please va\'if)f that this is acceptable. 
Note that this recommendation is oas6t;J upon a conservative maximum crack length and cot~ld 
further refined to raise the sUowed forebay level. 

Attachment Stability Aoafys!s of SubmIttal 0054A C;O£lstn.!Cl:(C)\1 

Ofstribution: 

*' of 'f 



'V/mapum Dam 
Future Unit Fish Bypass 
htobs Civil Inc. 

2006 

TI:re commen.t 2 response biys out fk proposed overall construction sequence for construction ill slots A and 
C as follows: 

A. Place concrete in slot B to elevation 492.00. 
B. Flood the remainder ofSto! B with water. 
C. Dewater and place aU concrete In slot C. 
D. Remove 1he Slot C' upstream bulkhead and Get it in Slot A. 
E. At an agteed upon ra.te with the District's engineers. water and concrete will be removed from Slot 

B ooncunently with the placement of concrete in Slot A. 

I) The analysis methods and modeling assumptions are the same as those used for the FBRC stability 
report prepared as part of the project design. 

(t The construction sequence analyzed is based upon tbe sequence proposed by Qemmll Construction 
Company (GCC). See Section 3.0. 

o Dam monitoring found continuous movement oftha furore unit when slot B was fully dewatered 
and no concrete was placed. This movement. though ~ exceeded historical trends. Based 
upon this experience, the maximum calculated crack length was reduced to the length calculated 
wheil slotS is dewateredand concrete is placed to elevation 492. See Section 3.0 below. 

The ta.ble below is based upon the Gce sequence with explanatory notes that fully explfdn the assumptions 
used for the analysis. Work in bold is completed immediately prior to the step. 

Step Description CommentslDisci.1Ssfon 
Number 

I CaRCll'ete tJ:1~ced m St0il: B t{l. e&.evllrtkrn The water level in Slot: B is higher 
492.0{;<_ than the 540 elevation proposed by the 
Slots A and C are flooded to-matcll forebay. contractor in July of2005 

2 FMadl Slet B eo t:.~ leli.st mevatim.l ~7(j. The water level in Slot B is higher 
Slots A & C are flooded to match forebay. than the 540 elevation proposed by the 

contractor in July of 2005 
3A DeViateii' Slat C ForebllY water elevation at maximum 

Slot B is flooded to EL 570. operating elevation, Elevation 571.5. 
Slot A is flooded to match f'orebay, 

3B newnter Slot C Forebay water elevation at elevation 
Slot B is flooded to EL 570. that limits crack length to that 
SlotA is flooded to match forebay. calculated for step 1. 

4 Complete Slot C e€mcrete. 
Slot B is flooded to BL 570. 
Slot A is flooded to match forenay. 

SA Dewa:~er Blot A. Forebay water elevation at maximum 
Slot B is flooded to BL 570. operating o1fwattOni Elevation 571 S. 

Stability Review of Submittal 0054A Const lof1 
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WanapumDam 
Future Unit Fish Bypass 
1acobs Civil Inc. 
February 2006 

""S~p 
.... -,- ., .. 

6 Place upit."eam e~mcrete in slo.~ A 'l{\ 1£1. 
487. 
Dewater Slot B 

The results of the analysis are summarized in the table below. 
~ 

,Step Description 
Number 

1 Comerete pb\eed hi! stt~ B to 
elevation 492.0a. 
Slots A and C are flooded to match 
forebar. 

2 Flood SEct B to fill least Eiev£iion 
&Il70. 
Slots A & C are flooded to match 
forebay. 

3A 1)eYJflw:' S~ot C 
Slot B is flooded to EL 510. 
Slot A is flooded 10 match fore-bay, 

313 DewtllterSrotC 

~ 
Slot.B is flooded to EL 510. 
Slot A is fi<loded to match forebay. 

4 ComJj)lete SBot C ~OlitCreEe. 
Slot B is flooded to BL 570. 
Slot A is flooded to match forebay. 

5 lIN~\r:!ater Slot A 
Slot B is flooded 00 EL S70. 

6 p~fjce ~psrrealilli coaflte1i:e in sl~'= A 
{Not to Ell. 437. 

Mandatory, Dewater Slot B 
Formfo. 

only} 

iscussion 

Added non-mandatory step tb identifY 
a potential step that would allow slot B 
to be dewatered. This is provided for 
information only as other steps will be 
considered and reviewed. 

Crack CommentslDiscussion 
Length 

Feet 
5.22 Used as maximum crack length 

for evaluating results. 

1.78 

6.82 Exceeds step 1 crack length. 

5.24 Forebay at Elevation 570.85. I Crack length approxknately 
eaual to step I cracl{ length. 

0 

4.05 

4.63 First 3 upstream lifts of slot A 
'Upstream ooncr~te pl~ced and 
slot B dewatered. Lift heights 
are based upon informa.tion 
reoeived ftom GCe in June 
2005. 

The calcula.ted foundation crack lengths are typically lower than the step 1 oracle length. The only step 
where the step 1 crack length is exceeded is for step 3A. The crack length fur this step can be controlled by 
managing the forebay water elevation to not exceed 570.85 until sufficient concrete is placed in slot A to 
reduce the crack length. Step 6 indicates that sloi B can be dewatered after a moderate a..'1l0unt of upstream 
concrete is placed in slot A. . 

The proposed overall sequence is acceptable. Added detail is nf}eded to evaluate the sequence of placing 
concrete in slot C and to the sequence for work-performed after step 5. 

Stability Review 1)£ Sllbn'litta1 0054A Canst 20f2 
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.. , ........ . 

To: 
CC: 
Date 
Received: 
Subject: 
&P 

Reece. 

'. 

George Thompson 
Voskuilen. Reece 
Moore, David ; jes~ 
Tu.esday, Febroitty 2006 AM 

This is the sequence we discussed yesterday. Dave said this m.orning that the settlement readings 
are: back to normal since we've added the concrete in Slot I've asked him. to take some readings 
todt:ly or tomo~w before we dewater slot C and then some frequent readings while Slot Cis 

. "dewttter¢. Dave said he would send you ~eir most recent readings. 

?lease review the attached proposed seq~ence and 8.na1yze the stability fur it. 

Thanks • 

APp!end'iX JJ EXHnJIr.~,",-,~ 'r."t:.", ........ _ ....... -~~-., 

10f4 
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SUBJECT OFRFI: 

DRAWINGS: 

Removal oftM doWD.Sf:ream bu.1.kheads is a key componenf associated with both ~ upstream (Unit 11) and mwWtlier • 
do~ (Bypass Foim.dation) oowrete placement 1"he driving force is the concrete) placement in the t A' &:. ·e· slots. 
nam.ely She upBtteam of 'C' and the downstream of 4 At. 

GCG requests the following seq~ for the concrete) plaoement in Fut'tU'e Ullit 11" ~lots: A • .8, and C be considered. 1"lli8 will 
allow GCe to pu.n;.uc the work in. a more efficient and expeditious n:wmer. 

1. Co~ placed in slot B to the elevations shown in (AJ:taobment 1). 
t. Flood slot B to tombay elevation. 
j. DewaterslotC. 
4. Place UpS·tream. concrete in slot'e. 
!S. .... ___ c,'-_ bulkhead fi'om slot C to 

bUlJCheiltd move and dCYilate.rWg 
Place downstream concrete in slot A. 

c 
. 6. 
. 1. At an agreed upon rate with the District's e~~eeISt water md concrete will be removed from slot B concur:rontly with 

the placement of CQD.erete in slot A. 
S. ,Place 'Upstream concrete in slot A. 

five (5) in the above sequenQe diffets fro~ oW' earllieriprOj)Ose~ V .. U· ....... ;;.ilU the entire slot C upstream and 
~~tely 75% of the downstre$m concrete will be 

Remo\lal oftbe dOWllBtream bwrJJ.eads 0EI.Il be SCCODllPlished 
on foundation to at 

Dare RFI Submitted: 
2121/2006 

. From.: 

Date Returned: 

oompietion 
future unfts at Q.U t...:u "Lv' 

'j of 2: 

Signature~ 
Tanner Vetsch 
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To: 
PM 
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To: 
HWittmaM .. TOd~ 

. iresb, Dana; 
11ioroPS9rit.G~tg~ ; V ~~lQlilenlO Marmus 
FridaYt February 24. Date 

R.cccfved: 
Subject: e62 Response '" 
.6' RFJ 062 R.espoUU,d<m 

, BEl 062 R.esponS.pdt' 
TEXI\btm 

. , , 
. .Dana/George, 

I ' 

.. Our response is attiched. 'Pleasefnote that'some'of our recomni~dations ., 
require action by the District as detailed ,in the "Note·to District" . 

P.lease-contact me-with -any questions/comments. 
. ,,' , 

. ~tev~ Wittmann: Todd, PB BE 

Jacobs Civil Inc. 
600 I08th NE 
Suite 700 
BeUewe, WA 98004-
425-4S2ti8000 

062 Resoon.se.d.oc> 

communication m.ay confidential 
information that is so.le use of the intended recinierlt. 
copying' of, or this meJ§S8.lte 
recipients is strialy prohibited. If you have message in 
ettor, please notifY us immediately by replying to the message and ~l\:i"UJlg 
it from your computer. . 
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__ ------ from: 

_____________ Relumed: 

R &lested: 

The RFI question is restated here for convenience: 

Removal of ths downsnam bulkheads Is a /(fW component associated with both the upstream (Unit 
11) and in-water downstream (Bypsss Found,tlon) concrete p/sCfiment. The driving force It'the 
concrete place~nt In t". ~ '& ·C' slots, namely the of '0' and the downstream of ~ 8. 

mQ,Us8ts the follaw/ng In Futum Unit 11 Slots: 
This wiD allow 8 mor:e efficient and manm'H: 

1. to the elevations shown In (A~tl!Wl1rmelnt 
2. 
3. 
4. Plaes all U{JvoUiH!Nn concrete in 6Iot C. 
6. Transfer the upstream bu/khettd from 8/ot C to 

downstream concrete In slot C with 
6. Place downstream concrete in slot A. 
7. At an tigffJtKi upon mts with the Oi8lrict's en,r/nsers. 

. slot B oonourrent/y With the placement 
8. Place upstream concrete in slot A. 

Place 
deM,ate.rina/n slot A. 

removed from 

Step five (6) in the aboV9 sequenot dlff9rs from our eerller propoSGd sequence. In this proposal the 
entin!J 8Iot C upstream and approximately 75% of the downstream concrete wHI be pIeced pdorto 
dewatering slot A. 

Removal of the downstream bulkheads can be accomplished 
This allows In-wster work on the bypass foundation to lJIDCe6fd 
units st an earlier dtfttfJ. 

1 

complstion of step $/~ (8) above. 
downstmam face of the future 
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A stability analysis was .performed for the proposed to verify that dam stability 
requirements are maIntained for each step. When a proposed step did not meet stability . 
requirements, alternatives were Investigated to identify measures needed to improve the stability of 
the future.:unit Based upon this analylls we found that the proposed ovemU saquenca is .acceptab~e 
when Measures are taken to control the crack length· in steps A-A.and SA. See the attached stability ; 
anallY$lS ~ummary report fo, full demils. 

impfementing any 

Added coriStnidion sequence information is needed to evaluate the stabJiIty of the future unit for 
'work performed aftar step 8. This can be submitted 8S 8 separate submittal Of RF •• 

- r 

~Qm to Piitt1cti 

Please ~te the foNowing; 

(1) To maintain stability during step 4£1 requires that the forabay water eleVatlon must be 'ess 
than or equal to 571.00. this is the only practical means to maintain stab)Jlty Without S6\rerelV 
modifying the oontractors procedure. Since it i! 8 moderate amount below the normal 
maximum operating slsvatior&t we recommend that It be Implemented by the Districtf 

Three alternatives were investigated to maintain the required stability for 8. Two 
alternatives ~uira IIml1s on the forebay water elevation and 80), whHe third 
alternative is addressed by concrete alone (8C). 

Distribution: 
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• 
DINUMUR 

SUPPLIER. 

DRAWINGS: DETAILS~ 

Removal of the dO\WlSmm bulkheads is at key component associated with both the upstream (U,uk II) and in-water 
dowatram (Bypw Foundation) concrete placement. 'The drivin, fon::e i, the concme placement in the • A' &, 'C· 
ame!ytho ~m of·C' gd the down1tlUm o! tA'. 

ace mquesu the following sequem:e for thecoucme placement in Future Unit 11 Slots: 
allow Gee to ,~ 1he work in a more efficient and eJtpeditious manner. 

t Concrete placed in slot B to the elevatianfi shown in (Auaclu:ntmt 1). 
:t Flood slot B to forebayelevation. 
3. Dewater ~lot C. 
4. Place allllpstream conm(e in Ilot C. 
S. Tr.ansfer tho upstream bWkbead from slot C CO ,lot A and begin deWiterins Illot A. Place concrete in slot C 

C01Wf.U'l'entiy with the bulkhwmove and .in slot A. 
6. Place do~ ~ in ilot A. '". 
1. At an _STeed upon rate with the District'! OOgiWll'!. water and concmte will he removed Item dot B conl;W'lrentiy 

the pl~t of (:Q~ in slot A. 
8, Plaee upstream toner_ in slot A. 

Rtmov-al of the doY.!'Mtfeam buDmeadS om 
on the b)'Pus foundation 

By~ Date RF1 Submitted: 
212112006 

TRACTOR. ltECOMMENDA nON~ 

To: Date Returned: 

REPLY: 

1 of 1 
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Wanlpum Dmm 
future Umt Fish Bypass 
Iacobs CMllllCo 
fobn:wy 24. 2006 

. , 

GCC requats lhefot/owing ~fo"'M concrete piocemem in Futur~ Unit J I Slots: A, B. aNi C 
b~ t!DMit:kred Tn" will allow GCe to pur.fW 1M work in a WW1'e ejficient mrJ e:xpdldow mtmlllU". 

1. Concm, pltJJ:4d In 810t B to tilt ,Ievatitms ,hown in (AJlachmenl i). 
1. FkJod ;lDt B toforebay lleWIIWn. 
3. Dewaltr slot C. 
4. P/oce all upstream concrete in slot C. 
S. TNNl/er th, .;t,.." bulldteadfr()flt slot C to slot A IIIffi bcin dewt:llering ,'ot A. Plm:t 

dOWlUtteam concrete in slot C concurrently with me INIkhemi moye DKd dewatering m slot A.. 
6. PJo.ce tiownslrtam concrete In slot ..4. 
7. At tm t.tgr(!I!d upon raie with t'he Dlstrlcl)' engineen, waier t:m.tl COhcrete will be rnwved 

from slOI B concummliy wi'lh the placemmt ofcoracnte in slot A. 
8. PiOC4JJ upstrt!llm ctmt:irelfJ In slot A. 

Step five (5) in differs from 11'1 this proposal the 
entire slot C JJpGtrMm and appr(JXimQ~ 75% of the downstream tMcrete wifl be placed prior w 
de.wt:mfrlng slat A. 

II'lCdo'llvnJ'lrntJ'm lnJ.lltAemis l:Dn 

This work on the bypru3 foundatiD~ 
units alan earlier dale. ' 

A stability analysis was performed for the proposed seqUI'mCe to 
maintained at each step of £he sequence. Whes1 a lJ'iUJJUiI~U o~"' ... 
alternatives wm inw,tigated to identify ~ 

thIt dam mbUity requirements are 
meet sU1bility requirements, 

u,,,, ,!!tWlLl'Ii."}, of the fUture unit. 

The analysis methods and mooeling assumptions ale the same as those used for the FERC 
report prepared as put of tile proj= design. 

., The COMlNeUon sequmce analyzed is hued upon the CoDStruction 
Company (GCC). See Section J.O, 

., Dam monitoring found ccntinuous :movement of the future unit when $Iot B wu fUUy dcwatered 
and no concrete wu placed. This movement. though smail. ft~ historical trendls. Bued 
upon Chis experience. the maximum calculated crack length was reduced to the length calculated 
when slot B is dewatered and ronctete is placed to elevation 481. See Section 3.0 below. 
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WamapumDam 
FuCURUnkYdh 
.IaoobI Ci'rillnc. 

24.2006 

T.lie table below is ~ upon the vee "~t with. explanatory l'iOtu provided to explam 
mumptiOftS used for the amalytris In ~ detail. Note that step I. dewatering of 110t Bt 

~Jished.. 1& is mcluded .0 dowmdt fh$ ovml! Hquuce being evaluated. 

N~ 
• on of New Work for &eh Step 

J De'WfJUr $101 B - Alnady Complete 

2 Slot B concrete complete to m. 481 

l F!ood Slot B to Match Fomay 

4A Dewatel' Slot C 

4B Oewafer Slot C 
Limit For'ebay water level to EL 57 i 

5 Slot C UDmmn Concrete Complete 
6A Dewatef Slot ~_ ... --.. - . 

6B Dewater Slot A 
All Slot C CQnC~ce .-. . . 

1 Slot A Downstream Conmtc Complete 
SA Dewate!' Slot B 

SB Dew.SlotB 
Limit Poreba:y water level to a 510 

Be Dcwater Slot B 
Slof A Upstmm Qmere~ to EL 491 

8D l)ewater Slot B 
Slot A Up~ ConcMe to EL 411 
Limit Forebay water level to E1. S71. 

CommenUIDiscussion 

Already complete. included to 
doINmtnt COftltNction progras mrtwI. 
Modmtcly leu concrete than 
tmvfOWily ~e4. 
Slot ~ to ma~b Con:bay water' 
Jevel. 
Sue Condidon Evaluariw; EvaJuates 
future unit stability when dte forebly 
water level i~ at Cb.e IJWI:Unum nonnal 

.!. corididoJl. 
Alternative Evaluation tOo Improve 
.Stability: forebly water lew! is 
lowered to improve the stability Df the 
future unit 

Minimum Concrete Evaluation! 
Evaluates futw'e writ stabilky when 
only Ihe upsttam skit C concrete is 
comPlete. 

I !1=::=t~:~~O!heD ail I 
slot C concrete iI; f;()mpiete. 

B~ Condition Evaluation: Evaluates 
futufe unit stability when the forebay 
water leyel is at the maximum not"I:Ml 

G6ndition. 
Alfet'native Evtluatioo to Improve 
Stability: lorebay water level il 
lowered Co improve the stability oltho 
future unit. 
Alternative Bvaluation to Improve 
Stabm~ Upstream concrete in slot A 
is added to improve the Nbility of the 
future unit. 
AJtemetive Evaluation to Improve 
Stability: Fon:bay water level it 
~ ami upstream concret~ in'slot 
A iI added to improve the stability of 
the future unit. 
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Jacobs CMl me. 

Step 
No. 

I 

2006 

4A Dewater Slot C 

48 Dewater Slot C 
Limit FORbay water level to EL 571 

S Slot C trewn Concre~ Co lete 
6A Dewamr SlotA 

U Slot C Concrete Com tete 
68 Dew-ater Slot A 

All Slot C Concrete Complete 

7 

SA 

88 r>ewater Slot :e 
Limit level to BL 510 

• 

.,:1.'1 Base Conditicm Ewlwmon: Exceedt step 
2 cnck length. Not ueeptabie. Sec 48 for 
an " table alternative. 

5,§)6 Altemative Evaluation to ImjnOVt 
Stability; foreJ>aywater levellimm::d to 
about SL 571 so crack length 
approximately matches the step 2 crack 
len· II ./ 

o 
3.62 Eval.teI stability when the mjpimmm 

amount of concre.te is li11.Ced. 
4.48 Evafuates stAbility when the mwdmum 

amount.of ooncrete is placOO. The crack 
is this OOJltI'ele is 

L"1d thus tond!> 

S.30 

8.93 Bue Condition Ewluation: Exceeds the 
step 2 crack length 8$ welt is the step 1 
crack length. Not aeeepta.ble. See 8B 
thro h SD fOf ICCe able alternatives. 

5.96 Altemative Evaluation to lmprove 
Stabi1i~ Maxhm.un fOtebay DevelUmiteli 

~~~--~~----------~~~-~~£= . ~.~~~~~~ 
Be Dewattr Slot B " S.SS At M to Improve 

Slot Concrete to EL 497 Stability: Minimum amount of Slot A 

gD Dewater Slot B 
Slot A U~ Concme to ilL 411 
Limit Forebay water level to BL 571. 

conc:rete needed to maintain adequate 
stability with normal Umits 00 the forebay 
water level. 

6.12 Altemativc Evaluation to Improve 
SQbiUty: Minimum amount of Slot A 
concmte needed to mam1ain adequate 
stability when the mubmam fombay water 
lewd is limited to EL 5'11. The crack 
leugth e)tceedf the step 2 cmdc; length by 

3%. This is 'u M table. 
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that slot A can be- flooded 
The downstRllm iIot C concrete c::m 

The proposed overall sc:qucmce is acceptable when ~ ue taken to control the crack length . 
4A ami SA Added construction sequence information &I ~ to evaluate the embitity of the mnm unit 
for work performed I.fter step 8. Thj, can be lubmitted. • a sv:pamte mbmittll or RFL 
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3KF010886 

March 2008 

From: 

Subject: 

DRAFT #1 

Dana Jeske. PUD 
Thompson. Gr~fJt 

M. Reece Voskuilen, Jacob~ . 

Wanapum Future Unit Fish Bypass - Contract 330 .. 2023 
Claims Document RevieW 

1.0· . APPROACH 

An Adobe Acrobat PDF file of the Gee 'Claim Document, dated March 1-1. 2008 was 
received on March 13) 2008. We have reviewed. portfons of the document and pre;08lrea 

. comments ·on if in. support on g'oing··meetings between the DistriGt and 
. primary focus of this memo is on ·the nOne SlotITwo Slot" issue raised by the Contractor. 

, To faCilitate the review transposition of our review J"'M. ..... n"1.o.n·t.:. 

we have eUi comments' in with a 
comment number Copies of the referenced, pages a.re 
comment numbers written on the identify the text ~ection being \.I1,:;>vU"~CQ'\.I. 

2.0 REVtEW COMMENTS 

~age ('"' JL Comment 
No. 

1 1 ·1 . Gee contends that its construction ptan was developed (n 
reliance upon IIPUD representations" . Instructions to 
Bidders, ,Item 3, of the Contract documents clearly prohibits 

-this.' ·Even if such representatIons were made, a point 
Which we strongly disputes they would not be binding upon 
the District. 

2 2-1 Gee again contends that ·tt developed a plan base,d upon 
~representations relied upon during bid preparatior{'. As 
noted preViously, such action is contrarY to Instructions to ' 
Bidders. Item 3. The representatfons that ar~ claimed by 

later in the document are also clearly and 10gicafly 
shown to be false, 



,\ 

4 

4 

4 4-7 

ore'VIOlJS Cltlmlmel1t the seCUJelnce 

rn ....... '!St"'t,,,lI' also as art "a~lreE~mE~nr 
implying a firm and unchangeable process. would be 
an hicorrect reading document. document was 
more of an acceptance in principal of the wOrk to be 
performed. and s~n required a formal submittal by the 
Contractor for review and appr.ovaJ. It was further clarified 
that "These results, as previously discussed, are 
preliminary and will tikely change when a detaiJed sequence 
~nd schedule is submitted'." . " .. 

During ,the prosecutfon of the work, the existing, Future Unit 
11 m'onolith began to show. increased rotation about the 
base. . It was speculated at the time that perhaps the 
assumed contribution of the anchors was not as 
""""~ ...... n'lc;, as originally . . For saf~ty reasons, the 
construction sequence was reviewed 'and mitigation ~teps 
were implemented to improve stability. Although these 
changed the plan somewhat. were not a cot:npfete 
reversal to a consecutive basis 

original contract requirements for construction 
sequence were not altered. Distrfct permitted an 
alternate sequence' as long as the project safety was not 
impacted. The modifications necessitated by the future unit 
11 rotation in January merely moved the work 
requirements closer to those originally (and sUU) Included in 
the contract· and also visibly demonstrated why those 
provisions' were included in the first· place. The implied. 
"changeft in Work sequence was merely a reaffirmation of 
the sequence required. 

It is our opinion that the Contractor is. not entitfed to either 
cost or'schedule for this item." At the beginning of the job. 
the Contr~ctor agreed to the provisions of the. contract.. The 
fact that improvements to the . schedule related. to work 
sequence within the future unit section did not follow either 
the Contractors original. narrative description or the modified 
versions of the work sequence developed later is not a 
basis for a claim. Contractor was bound to follow 
nl"c.C!f"I"lne::1.ti sequence and that it CQurd do so. 
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9 IN AND 

10 GENERAL CONSTRUCTION 
COMPANY, a Delaware corporation, 

11 
Piaintlfft 

v . 
. 13 

14 
) 

l 
) UTILITY DISTRICT NO.2 

COUNTY. a WA~:thin.'1Mn 
municipal corporation, 

18 
~ 
) 

19 
Plaintifft ~ 

v. ) 

20 GENERAL CONSTRUCTION ~ 
21 COMPANY, a Delaware corporation, } 

and TRAVELERS CASUALTY & ) 
SURETY COMPANY. BOND NUMBER ) 
41S103871237BCM, ) 

23 ) 
Third ... Party ~efendants. ) 

24 ___ .......... ________ ) 

25 

26 
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1 GENERAL CONSTRUCTION ) 

J 
a Delaware COR)Orl!tlon 

.2 

: v. I 
GLOBAL OWING & ) 

5 a Washington corporation. J 
6 ) 

------------) 7 

8 I, 

9 General Construction Company's Opposition the Motion Partial Summary 

County, Washington 10 Judgment filed by Defendant Public Utility District 2 of 
,/ 

11 ("PUDj: 

12 1. aU times material from through November (was 

13 with res~)act to 

14 Wa[nal:~um ..... IUM 

15 KnOiWleaae 

17 resJ)8ct 

18 OOrlrUnE~nCE~d mobilizing In 

19 

20 in course of Drolrect II"If\dlllulililtill"ll,"'''''' jssu,~S would 

21 ultimately 

which 

23 EXl'lllblt cns~::ov~er potential contract 

spelCmlOlnons upon which 

25 Drol)OSlii. as aCCeDUKt 

STEWART SOKOL & GRAY u.c 



in 

3. 

4 excavatIOn 

6 

11 

12 

13 

14 

15 

16 manner 

17 

18 

19 

20 

21 

23 

24 

25 

26 

am 

aernarlCieil. without any equivocation Whi!tsC.eVfM'! 

as I:Xl1tltJlt B is a 

!lUlU!! 1II1111l1..11 course 
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had eXti'Jded excavation 

receive any claim documentation on 

in 

8 

our 

1 



1 excavatlon,.a 8D •• C8 were a part our 

3 once 

5 we qualified our 

6 

7 were 

8 took the letter back. 

9 4~II"'N.n as Exhibit C is a copy my meeting notes of 8er;lltemlber 2005 

10 Jeske concerning the excavation claim. Those state, in relevant part: 

11 9:00 am 

14 

15 

16 

11 

25 estBtlDshUlg 

DeC~lae to soften letter 

eXC:IUdGKl rock exc~av~luon. 

Attempt a tnllliat. 

COrlsjs1tent with Mr. 16&11'1a'fl!!< uneQuil.roc;al CUrectllVes .f'I!""'n.f'l!~"""iil"u·'II the PUD .. 

aDI:nO~:JCh corttract d11f11aes and issues on the Dt"l'\ial"'Ot 

'~~'.n::.;~ were a~:u~* informally with 
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1 

3 

5 

corred. 

on this 

10 

11 

12 
M ~\8sgma!l1\3~ 023\PlEAD'IOO3082 89 Vll'PO 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

25 

26 

DAVID 
FOR PARTIAL SUMMARY lIIVLJ'\.:f,Vn;;;;,.., 
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1 

2. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

13 

14 

15 

16 

11 

18 

19 

20 

21 

24 

25 

26 

Attorneys at law 
2600 Chester Kfmm 
PO 
Wenatchee. \Marl!!hil 

Attorneys 
Utility 

Pamela 
Johnson Andrews & Skinner, 
Attorneys at law 
200 West Thomas Streett Suite 
Seattle, Washington 981194296 

Attomeys for Fourth..pal'ty De1'endl&nt 
Global Diving & Salvage. Inc. 

TOIU)'Mfla indicated method or methods: 
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7, 

Attention: 

19472 POWDER Hlll PlACE • POULBBO. WA 88310 
'7""'" 'dlr"'I"""-" • FAX. 71&3132 

If 
t. 

Wanapum Fish Bypass 
\,;ODltract 330 .. 2023 
KeSioonse to #I - comment # 1 

will serve as resJ)On~~e 
acl(lres~ses comment 

Sections (A) and Instructions to bidders pennitted us to state our work 
methods .. assumptions penonning work and variations from the plans 
specifications. General Construction excJuaj~ excavation over and neVl)ntI 

cleaning 
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iii. -
1 

2 

a 
4-

5 

6 

7 

8 THE SUPERIOR 

9 IN AND 

10 GENERAL CONSTRue nON 
COMPANY. a Delaware corporation t 

11 

13 

16 

19 

Plaintiff, 

v. 

v.., .... _ UTILITY 
GRANT COUNTY, a W.;hlnJ:rton 

municipal corporation, 

v. 

J 
) 
) 
) 

! 
20 ) 

GENERAl CONSTRUCTION'" ) 
21 COMPANY. a Delaware corporation, ) 

and TRAVELERS CASUAllY & ) 
22 SURETY COMPANY. BOND NUMBER ) 

41S103871237BCM, ) 

24 
Third-Party ~ 
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~RLVA 
..... -Cbutdy 

WASHINGTON 

GRANT 

No. OfJ..2"()1339-8 

DeCLARAnON OF SCOTT HANSON 
IN OpPOSmON TO DEPENDANT 
PUBLIC UnLnY DISTRICT NO.2 
GRANT COUNTY'S MOnON fOR 
PARnALSUMMARYJUDGMENT 
RELATIVE TO MACE PAlNnNG 



1 GENERAl ............. I'III'1oOlt 

COMPANY. a Delilware (X)f'I)Or&tic:m 
2 

3 
v. 

4 
GLOBAL DIVING & SALVAGE, 

5 a Wuhlngton corporation. 

6 

7 

8 I, HANSON. declare under penalty of II ............ .... following in IUDIPOn 

9 the ttmely filed NACE Paint Inspection Claim. Which i8 the subject of a Motion for PAri'iitlril 

10 Summary Judgment filed by Defendant Public Utility District No.2 of Grant County, 

11 W n ("UDi: 

1. 

is in connectiOn 

17 

19 In connection with 

20 a certified NACE CIP Level 2 inspector on-slte during coating operations. 

21 changed the adding 

22 an independent party rather than an employee fabricator. 

included Inspection in ita to cha 

24 added as the Inch~pell1dent 

were in excess use a 

AppE~n(nX NN 

2 of 53 8871 037..001_11. 1 



a derrlaM that auume 

SDt~:aticm required a UlII1C-o:llnY InSIlNtetlOr or one 

5 employed the fabricator with PUD. 

e 

1 was an occurrence giving to claimt cure notice 

8 8 that It WlS going to terminate for default from compfeting the contract. 

9 In response the improvident default termination notice, I sent a·letter 

10 PUD dated January 2001. (exhIbit A). That letter outlined the negotiations 

11 associated with Change Order Nos. 2 and 3 Which related to the new final design 

12 I.UC::KI by PUD for permanent stoIrllOCf8 required for the Project as weli IS other 

remove 

15 were siglrliftcant damns 

18 

rhaftR~ Vi\,l!~Uill as well &8 

matters were dealt with waddy meeting minutes 

21 conven~aticm between project management for GCC "'~n.~~ the principal on--

22 representative were no fonnafrzed notices claim or notices 

23 entltleml6nt 

24 CnSC;QUBlIQEKl 

additional time. 8S that was strongly unequivocally 

25 ia lll'\#'lltiftft 

ADDE~ndlX NN 
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one 
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................ " .... -........... ,,-.~-----.-----------~------------------------

1 replace 

2 Mr .. 

3 

<4 Fnis:~nfni Mr. 

5 Associate General Counsel for GOO. arranged a meetings that were held In 

6 IilAUArlV. Washington Portland. VIUYV.i 

7 execution of Chs"", Order Nos. 2 and 3. implementation .. new 

8 for completion of all work. and resolution outstand claims at that 

9 connection With thou meetings. I attended al project Sponsor. 

10 President of Gee. Mr. Ronald H. Morford. allo attended. 

11 11. On February 1, 2007. Gee and PUD had a meeting at the office 

12 Ste\N8rt & which was attended 

13 

14 pl'a$taelnt 

15 SDEtnCer S1teWElrt 

16 attendance 

17 con~sent 

18 a list 

19 of which Is .tt«ll"..h.tilot't 

20 Is another fist. which is the 

21 Mr. Stewart·, handwriting. Exhibit 0 Is Mr. 

Mr. Stewart 

copy. Included In the matters 

22 be resC)weo. and credits in favor of or in favor Gee was 

in 

Sel1NaY ma1lter. At 1mI!!lII1tta. .. was not a claim. as it 

it was still in the' DfOC)98I of negotiation amlMO 

we a Dotential 

it was one 



1 was Will'''~ in connection 

2 neg·ouaUOn ~lbttB 

s was ulti.,nate~IY 8)C8ctded on FAh,nMIIV 

4 

£) 

14 

15 

16 

18 Relels~e 

19 was 

the of the presentation of direct dllCUhllonl 

Mr. Morford did as well with res£:teCt 

$UDled of discussion at that time. 

20 When it became clear on 1 on FA~lruDIN 

21 Specification required an independently employed paint inspector. I 

22 witnessed our attorney handwrite the exception the 

23 paint Inspector claim. (exhibit 

It 



1 

2 

and Mr. 

3 ~8"!I"A~"'IIIiI'V'IIliF'l.1'I 

4 r8QlblMUng 3 for approval. (Exhibit 

5 In Mr. Ray Folanlnllndlcated that he was waiting to hear from 

6 to -the approval of the (Exhibit 

7 In connection with meeting Oregon on February 

8 Mr .. Culbertson requested that the revised Settlement Agreement forwarded to him 

9 at the Embassy Suites In Portland. where he and Mr. Lukas would review the 

10 documents. (Exhibit I). 

11 20. The agreements were not executed at that time. and the parties again met 

12 the of Monday, Foianini (PUD) 

13 

15 

16 

17 p~!tident 

of items 

20 &oman, he stated: 

21 

28 

24 

25 

APr:,endiIX NN 
6 of 53 

1. The $69,000 amount we agreed the added list of 
Item, last Thursday needs to be added to the Ohange 
amount and the new contract total also needs to be 
increased by the same $69,000. Along with this amount we 
need to have an Appendix added which shows the list of 
items that comprise this $69.000 amount (the Thuflday list 
leu the NACE Paint Inspection Issue, less the Concrete 
Finish Issue). 



1 

2 

3 

4 (ed,lblt 

5 

6 

7 aajl~lml1en. was fonMancted 

8 

9 an executed copy of the RelEta. 

10 Foianini call. (exhibit L). 

11 

13 AOIre8IMelrit 

17 

18 

19 

21 

22 

23 

24 

25 

same 

Mr. Michael Smith 

B 

drawing 

was 

was or 



1 lome "'811'1iAlI' 

2 oer1Odie 

3 

4 res;)8ct 

6 Fetlruarv 

6 exceDtk)n 

7 

8 

9 

10 all of Its right, title and inhiit'\Qflt 

11 (Exhibit P). 

12 In con,nec:tion 

13 DII\JmA'm 

14 Settlerraent 

15 

16 aware 

17 YI.11.11./10'DI"'1 

18 r\ar8t"1l1r1&fth 

19 

21 UIO~l.IYiI)il::m 

22 

23 

24 

25 it 

claim 

me 

se~'NI.V we 

on 

it 



16 

17 

18 

19 

20 

26 
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1 

2 I heAi~Y certify that I served the foregoing DECLARATION OF seorr HANSON 
OPPOSlnoN TO PUD'S MOTION FOR PARTIAL SUMMARY JUDGMENT 

3 RELATIVE TO HACE CLAIM/on: 

4 

6 

7 

8 

10 

11 

12 

13 

David Sonn 
Jeffers. Danielson. Sonti & Aylward, 
Attorneys at Law 
2800 Cheater Klmm Road 
PO Box 1688 
Wenatchee. Washington 98807·1688 

'AttorneY' for' l)efendant and nlm, .. l'""all'1V 

Publ~c Utility District No. 2 of Grant ,""VIII.lUILY 

Pamela M. Andrews 
Johnson Andrews & Skinner. P .s. 
Attorneys at Law 
200 West Thomas Street Suite 500 

. Seattle. Washington 98119-4296 ' 
Attomeys for Fourth .. Party Defendant 
Global Diving & Salvage. IOC. ' 

fOIlC)WIrXl indicated rnethodt>r, mlth~: 

mailing a full, copy thereof in a ses;Bea, llnB-aSJSS Dt)StiI"e-
14 prepaid envelope, to the attomey as II!h"'lJlm GLI'lI.nrv. 

office address of the attomey. and deposited with the United CRll~~ 
15 Portland. Oregon on date set forth below. 

16 _ by causing a 
attomeyet 
forth below. 

thel"eOf to be hand-dallvered to 
on the 

'18 __ sending a true correct copy ovemlght in a 
sealed, prepaid envelope. addreased to the attorney as shown above. 

19 known office address of the attomey, on the date set forth below . 
..... 

20 this _ day of July. 2009. 

21 

23 

25 

ApPEmcnxNN 
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Jab. 
Onnt County POD 
15655 Wmapam Village 
Beverly. WA 99321 

Wanapum Fish Bypass 
(;o~t33~2023 
Notice ~ve(J on ...,~.It&IL" 

It is important 10 review to understand 
project completion: 

The original contract ~Mnlf!S 
stoplop required the IIII"'JI""""' .... Revised dm.~Nlnln 
when the design wu complote. It is importam 
are required by contract to be m·uuu:;;e 
of the vertical and inclined 
new st.Ncture. ------

Aot1lendllX NN 
11 of 53 



App1end,iX NN 
12 of 53 

we COlXtmOllCed 
our supplier Jeue ~ price on May 
advised os that to the volatility of steel prices their price wu aoo4 10 

the 8" steel plate had ordered tom the mill by May 
to accomplish toWns withinS months fiomorderiq.. On May 11. we iDStnaeted 

&ginoeriq to proceed with the changed work and that the pt)O .. initiatcd 
dump order would follow. This \Va dODe after Jllll consultation with the 

w«o fWly informed with the DW'lC.bl.lse 
with Jesse. BngiDeering 

schedule. ' ' 

Throqhout the remaining month of May and early Jun8.l006 our project 
manascrcontimled to negotiate with you to finalize the stoploa changes alona 
with several other project issues. Negotiation of the final price for CC0#2 wu 
compldeci on JlmO 20,2006. Incorporated in these neaotiations oICCO #2 was 
the agreemeDt by you and our project manas« that CCO#3 would cover time 
extemsion issues related to the added wort of CCOIIl; the usociatod impacts 
extendcdovcrhoad costs to in~rpo~ CC0#3 multed tom the delay 
to for whicb the costs were in CC0#2. 

to 
permanent stoplogs. At that time were informed 

permanent stoplogs could Dot be delivered in time to 
dry during the installation and testiDs of the new 
tbcusht by that the temporary bulkhead 
of the staplo. enabling us to ccmmlete 

ehanae nom our approved 
~f!!wetl ftom the PUD on Sefj,tenllber 

Sco1teJlllber 5,. we new not in 
effi!!cthre we would to revert to our original plm ofusins the permanent 
stoptop to hold back the water while we removed the tempOrary bWkboad and 
completed the installation of the flow wrings on the upstream side of sJot B along 
with the installation of the gates. On August 23 we submitted our updated project 
schedule: reflecting completion oftbe gates on June 26, 2001. A major rcuon for 
this revision was that the newly designed stoplop that were required by """""",..rn'£ 
oouJd not be delivered until ApriJ 30t 2001. We then had to complete the 
instaUation of the concrete weipt to the fabricated stopiop. Discussions 
followed on September 8 we met with YOUt Chris Akers and Stcwart . 
Hammond to discuss the schedule implications arising as a result of CC0#2 The 
Pro did not accept completion scbedule and asked us 10 work 
you to attempt to find. a method to complete the gates the third week of April 
$0 "fish tests·1I commence. In that it was that we 
would not return until #3 was as was to 

2 
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te«!,mmetKl4Xi plan WIS developed to 
~bad to fit in the penwment ItoploS dotl.to. be to 

installation and ~ ,.. The colt 
inclaKleCl in Once the modified bUD::hoad 

wuin ramnp 

In sood faith, we have spent well minion 
Wede has with the fabrication aftho DC\\' pentlWllont stOI'IoS~. 
pw,orl«f of CC0I#2 has put completion 
joopardy. We request instruction IS howtoproceod • 

...... "'I&u ...... Chango #3: 

CCO#3 centers around the fabticltion and installation of a hoisting to let 
and nmovc the permanent stoplop in slot B. included in the dlanp are 
time iaues for the fabrication of the revised in CC0#2 
modifications to our 

not 
$1.2,30.886 weeks of time to a 
claim for this delay cost. We made the dilected revisions and submitted at new 
quotation of$S;a3,979 on November 8.. At that time you requested more detauJ 
with respect to Josse*s and Burket, prices. We assembled that information and 
submitted the data the week of November 20 after your return from vacabon, 
November 28 we met to discuss a revised price of$4.623,991. During that 
meeting the PUn requ.ired revisions to our quotation for a fourth time to 
54.467.002. ' In addldoD. the reserved the right to re-evaluate 
Blectric" s price~ 

3 
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be proactive we 
Bnginceria.g to continue 
otherwise intend to 
need to be n.olved. 

Weare however unable to proceed with the contract resolution of'CC0fI.3. 
plrticuJar the electrical work related to the operation sates and the hoist 
now permanent stoplop mutt be resolved. W= we to continue with the original 
e1eetdcaJ details in the eo~ we would compromise the revised electrical details 

Third. consistent with 
above w.;;UI~ 

contract work. 

ofDe&ult.. 

to' contract. 

1 
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Ash 

Ai to ceo 3 Feb .. 1, 2001 

"""t;Ij 

PUD 

~etc 

eJIIIIIII .. f8sue. See aIIadIecI for1e8l!ng cost ~ 

.. 
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~b by 
ad Public Utility District No. 2 ofGmn~ County (ha'eirudtet 

refc:m:d to ~ ~ ~ "puti~fi ... 

R!9iyJI 

In 200S the District awarded Contract No • .;;J..;v~,""U""'J ("Contract") to 
Wmapum Future Umt Bypw ("Project,. 

The pard_ inteDd by this settlemem qreemeDt to outstanding Project reJated chums, 
resolve inueB matina to the schedule for completion of the work and otherwi.$c modify the Contract as 
expressly set forth in this Agreement and the attached Cbanp Orders" 

NOW. THERBFORE, in consideration of the mutual promises md covcmants herein it is 
agreed IS follows: 

1. BXBCUTlQN OECHANGE ORDBR.S. Attached hereto and btcorporated herein by this 
reference are Change Order Nos. 2 and 3 wbich have been mutually agrod to and which slWl 
executed by ace and.tbc District contemporaneously. with the~xoeution of this Agreement. 

2. GCC BEI·§MB AND Disnucr ACKNOWLEDGMENT. on behalf of itself 
and aU and suppliers does hereby mlease the District and its directors, u.u,"~~t 
ems)lo~rees of and from any and aU actions, causes of actiOD.t suitst damages any and 

liabilities whatsoever of ewry Dame and natu.te$ both in law and in equity which 
-~ - .... _ ... arising or related in any way to the Contract Change Orders. SChec:1toUe 

completio.n work. and/or performance of any labor or work or the supply of any materials 0.1' 
equipment by and/or any of its subcontractors in connection with the Project to and 
including through the date of this A.p:ement; reserves aU rights Wlth respect 
to entitlement to additional contract time and addiucma1 compensation concerning the issue 
pefjfOI1l!1m~ ami completion of Slots B and C on a concurrent basis eluwr;e iLwm ide:uttfttd: un !mibit & 
~mm~_NHI aU contract to Revi~Jlon . 
Gee ea s",== 1 J.~ 

District acknowledges 
or n::lat.ing in my way to 

represents 1hat it has no ma~le"c 
Contract except: 

3. MOQIFIQATION Of SCIfiIDULE fOR COMrLEnON Of' WORK. Notwithstanding 
oy other provision of the Contract. oce shall complete aU work in strict aecorWmcc with the new 
mutually agreed upon schedule set forth in Exhibit A attached hereto and by this reference made a 
the Contract. Said schedule shal1supmcde all prior schedules which are in conflict or inconsistent 
therewith. Gee undeme.nds acknowledges that time is o.fthe ~ for completion of the work in 
acc01'dance with the schedt.Ue set forth in Bxht"bit in the event ace fails: to meet my of the specified 
completion dates, liquidated shall applicable in the amount of 
SStOOO.OQ per calendar day every calendar day that work described in Exhibit A. 
milestondt 2, 7 t and 9 remains woo after date for the particular nulestone; 
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liquidated in the amount applicable Tn'l" ,-"" 
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CIIendarday that the wort ~ in Exhibit A, miI~ S ~ UDcompl~ after the date 
~~Dc;d. Mla.t6hi' pn'mtaftSf ~Iw of " .• ~iol,... .. priM to Oomrae.,M'8p hl8 
.. concrete " ••. thGefouw die CtmUiCWr.1IUI.t .JIO,j~e. au de Bfitdet a ~ ",_1. datt die 
~~ will •• __ 'W4Ih aM IPPle"', -.dltely ~il. fer "'~Q~ for~.Dce 
cfdw welk ofa the 0,. N""t, apm:tie. lcquUe cluwges EO &dWd d! dmbig N1.,elf.llnll" • 
aid ~..eec Ibd ,bieJiy eomplY.~ ".I_~" ..... aok CO,! au~ ~ ". . ' '.,'" . ': . '., "., . '. .. . .' " . 

s. NO ADMISSION OF I..J.ABIIJIX. It is understood and agreed that the settlement 
contained III this ~t is a compromise of disputed claims and that neither the reJeue of the 
$1.191.111.63 plus WSST cummtly withheld by the Distri~ nOl' any other covenants by the parties shall 
be construed II an admiuion ofliabillty by eitb~party, its~. o~ commlmonm. agQlts. 
IUreties or employees. . 

6. SUCCESSOR AND MSIGNS. All terms ad provisions oftbis agreement.ball be 
biDding upon and mUR! to the beHfit of aDd be cmforced by the parties. their ~sors and assigns. 
This agreement is 801ely for the benefit of tile Parties. signatory hereto, Illd sball not create rights in any 
third partie,s. . . . 

7. mmmAQREBMWf. 
agreements, coneapondence and .y other con:venatiODS RilaWl1 
This agreement is the produet of drafting and neglott.!liOn it 

be deemed to have been drafted 

IN 

2 

1 
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Thepartics 
reJatiq to schedule lor conllPleaoD 

exprealy set forth m this ~t and 

NOW, 1HERBFORB~ in CODSidmtion 
ufollows: 

mutual promises and covenants herem it is hereby 

1. °BXiCUl1QH 2E CHAHQB QRP1i\3. Aflached haeto and incorporato<i hemin by thi$ 
reference are Clwlao Order Nos. 2 and 3 which have been mutually Co and which shall be 
executed.by QCC lmd the D~ct contemponm~ly. with Apecment. 

Diltrict acbowledges and represents It no lmt'llwJedat!! 

or relating in any way to the Contract except: 

3. MQUIf1CA]JQN OF SCHBPl.JLE fQR CQMrLE]1ON OF WQRK. Notwithstandmg 
any other provdiOD of the Contract, Gee shaD eomplete aU work m strict accordance with the new 
mutwdlyasreed upon schedule let forth in Exhibit A attached hereto by this reference made a 
the Contract. Said schedule shan supersede aU prior schedules which are in"conflict or inconsistent 
therewith. GCC ~ and admowled.ges that time is of the essence for COmpletiOll of the wmk in 
accordance with the schedu.te set forth in Blhl"bit A. In the event Gee fidls to meet 
completion section shaU 
$5.000.00 the 
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4. 

6. §UCCBSSOR AND ASSIGNS. AU terms provisions oftbis ~CDt shall 
bindina upon and inure to the benefit of and be enforoodby the parties, mmr successors and _tps. 
This agroem.ent is for ~ benefit of the parties signatory hereto, and mall not crMte rights in 
third parties. 

7. BNTIBE AGRBEM.iNf. 'I"his agreement supersedes all prior offers. proposed. 
a~=emEmts. o~ndence and any other conversations matinS to the subject matter of the settlemClnt. 

agreement is the product of drafting and ncgotiatiom by the and theIr lcpl OO'WlSel, and it 
shall be deemed to have been, individually, a johU effort of the 

2 



) 
: SSG 
) 

~~ -w~ pomowilly came • bOWD u the Manaaer of Public Utility 
District No.2 ofChmt County" which ~ the within and foreaoms ~ aDd acknowledpd 

Mid iutrwmmt to be the ~ ad voluntary lOt and deed of srdd party for the uses 
mcmtiODled thnin, oath he was authorized to execute,said mm~~t 

No'W'y Public for Washinaton 

Raktmgat 

3 
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~u.'&uI.'&' A - RBVISBD PROlBer SCHBDULE 

1. 

Interim &!Uld Milestone I Completion 
WithBnergy Stcplog Hoist . 

February 1.2001 

COl1nplelte setting Tem.'J)OI:'aXY :SliODloa 

Complete installation of Module 2 3 

Complete Module 1 

BSlotWork: 

8.. Complete removal 
backfiD. 

1 

312312007 • S5k/day 

412312007 * SSklday 

9130/2007 

3/1612007 

ED~itA 



;.~ 

...: 

, 

» 
04 

.. 

-l3OO SW FIlS! AVENUE. SUITE 200 
. POllTlAND~ OREGON mm .. .5047 

_ -(503) m..o69P 
fAX (.503) 221~S706 
www),~ 

E-mail: Jltewlrt@laWllg"com 
Direct Fax: (503) 419-0281 

Mr. David Sonn 
Jeffers Daniel_on Sonn & Aytward 
Attomeya at Law 
2600 Chester Klmm Road 
\I'/enf;1tchee. Vlashington 

Utility lI ... ncull'Ld 

County Public 

2 

Wanapum Fish Bypass: COl1tr8:ct ..:BoCl'U".IC..lL.6.1!:~ .. ~ 
File 3458.023 

and Ray: 

By E-mail 
, QrjgiD'l bv Min 

Previously we sent to you the draft Settlement Agreement which we believe is 
wholly consistent with our discussions yesterday In the office and with Rays 
original draft with corrections conceming milestones and drawing revisions. 

we discussed with and yesterday. we would very much like to 
final versions of Change Order Nos. 2 and 3 for our review and approvaf today if at ali 
possible so that we can verify revised language was agreed 
with respect speciflcally to Change Order No.3. 

understand Mr. CuH~rtMn fAf.t!'l.I''', .. lI''f6 

on Monday for their Ann,MVJ~I_ 
alf of the documents BII'\A_U,f:!!.ri 

gain 



I 

8n~~lvl can 

00: 



J\. .. 
1ItJ" 

, 

From: 
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John SleWart 
8UQtRl: Re: Ger.aII'COJr.tJwer.psJlm 

»> 

<<8~nn FmaninJ.OO1.pdf» 

John Spencer Stewart PC 
Stewart Sokol & 
2300 SW Arst Avenue, Suite 200 
Portland. OR 
Telephone: Ext. 230 

503419-0281 (Direct); Firm Fax: ....... ,;;r-.......... 
E-mail: JltewartOlawug.com 
Web: \WWtf~m 

11m 

»> 

This &-mett transmission and contain information whidl as protected 
atUlll1lev-cstem privHege. If you are not ~.nflllW'f rElClplent. are hereby notified that any dtsdosure. or 

action In reliance on the ~r8anh: If you have received thlS bansmlSSJon in 
contact us at any copies, and it from your computer 



John. 

I am currri)t out of the office on vacation and wi not retum until next 
agreement.had ~ ru,ched on the Settlement Agreement and CO noa. 

----"---

FILE COpy 

I have uked my IHOdIte Mk::taIet Smith to find out what If Iny changes have been made and the ~ If 
Gee hu ... with the changes wit obviously need to see If we can get them ~. . 

»> "John Stewart" <JStewartClawug.com> 02I0eI07 10:53 AM »> 
Attached. ~ February 6. 2001 letter. . 

<<Foianlnl.OO2.pdf» 

pJ'hn1ege. If)-"CU are not the intended recliplel'4. 
reliance on the is 
immedaateByat Aln:4._"A-:I'I..III_.IU 
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Steve Haneen and I are in a mMtin; day today. but have quickly ~ the lltta(~hed Change 
were lent to .. Iohn Stewart thla.momlng. 

, have reviewed Change Omer No.2 and It appeare to .be fine •. drafted. 

Change Order 3. ~s .lOme work .. follows: l ',' >. .' 

FIL: CCPY 

Based on a conversation this morning with our understand that the Revision 15 draWings (which we 8tHi 
have not IMn. bUt are told we will get this pm) contain notes changed concrete finish iseuG. 
either need to have the appropmlte drawing revisions on the ~-"··"""'lIst or alternatively add 8 ruenmtiOn of 
rights sentence for this issue to the hWement Agreement. 

so we ean 

--onginal MeQage-
From: Kaja A Gutlormson <KGuttonnsonOlawssg.com> 
To: Ron.Morford 
CC: Steve.Hansen; Dave.Beaudorn 
Sent: lus feb 06 10:4720 2007 
SUbject: General CoostJWanapum Dam; (FW: 

<:<33()..2023 CO#.2.pdf» «330-2023 
Michael Smith of Grant County PUD. 

3 Flna11020201 

Johns~Nart 

Spencer StMart 
Stewart Sokol , Gray LLC 
2300 SW Find Avenue, Suite 
Portiand, OR 97201-5041 
Telephone: 503-221..oa99. Ext. 
Fax: 19--0281 (Direct): Firm 

Appendix N 
32 of 53 

1 

1 



ApJ;:lendliX NN 
33 of 53 

F<*lnlnr. a~~soc~e~ aftorrM~. The District has .ked that I forward to 

are attached. If you have 

2 

us. 



£...maO: jl~@IIwul,eom 
Dired Fn:: (503) 41'''':%81 
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Mr. Ray A. Folan.nl 
Grant County Public UtIlIty District No.2 
POBox 908 
Ephrata, Wa:l$hlngton 98823--0909 . 

G~neral Construction CompanylWanapum 
County Public Utility District 

Wanapum Fish tsvnjea~ r""r .. t~,,,..,. ...,. •• l'Io,,-.IIO.W' ... ..., 

File No .. """"'f/J'U.VAI:'V 

By E-mail 

OUf are Change 2 I 
see In your materials the which we reached, which course has a 

reservation with respect to several key claims. The obViously 
executed our clients execute the is no QUEtSticm 

reserved claims are not WBIWO 

early convenience. Thank 

Very truly yours. 

- ....................... & 

1$/ ~~ 
John Spencer Stewart 



AOCiendlix NN 
35 of 53 

1 

1 



To: 

Apr.:~endlix NN 
360153 1 

to 2 

I ........... -~ .... -u .... -,..,..- - -



Ap!j~end!tx NN 
37 of 53 

This ~. made by ad ~ Gcma.1 eouaructlOll Compmy ~ 
~t aDd Public Udllty Diatrict No. 2 cfa~t Ccunty,~CIDed~. 

coU~veiy~to~.,the~'·. ' ,. , ' ' ' 

~ 
_ Dimict aw.udeci ~No. 33()"2023 {~'Q:mtnwt' for the 

~o,tbeW .. pom~thdtB~(i5Project,? ' 

The parties inkmd by tbiIettJemeat ~t to molve O*~ Project related 
claims, resolve ianes nlatiog to the IOhed. for completion of'the work aw:l o~ m.odify 
the Coatnwt8$ _pnwJy $et lOrth in this ~ and the attachM Q&anac~. 

NOW, THBR.BFORB, w (X)~;idcntion of~ mutuaJ~i~ and ~vewmtJ _m it It 
heRby~asfOnOM: ''', ' "" "".' ' 

1. iXBCQTlONOf CHANGE ORDERS. Attaohed hereto and mcorpmated ~ 
by this xefenmce are Ch.wlge Order NO$. 2 and 3 which haw been mutually agmd to md whiclt 
shall be oce rmd ,Districtcontemponneousl)r with the ~eeuriM 

ace BRt.BASE ANQ DISuucr ACKNQWLmXiMENT. on bebIlf of 
itself and en JUbcoDttacto.m and npplim docs ilMby release the District and its directors, 

md employees ,orand from my md all ddnill aeti~ ~ "''''' .a,",QU,w;" 

any and all claims .. dcmrm.ds and llitbl1ities whatsoever of every name md nature, 
Jaw aDd in equity whioh oce DOW bas or ovor bad wins hm or related an any way to 

the Ccmtmet, all Contmct Chanp Orders, ~e for completion of the workt and/or 
~ of any labor or work ot the supply of any matorials or equipment by Gee andIor 
my of ita subcoatmeton or supplim in co.mection with the Project up to and .including through 
the date of Chis Agroement; BXCBPllNG. GCC ~ aU of its riglU with respect to 

additional c~t ud additional compensation the iswes of: 
., per.f~ and completion of Slots Band C on a OOOcu:mmt balis, 
., the Naee hint Inspector at Selway dahn. and 
III aU contract drawing revisions issued wbsoqu.eDt to Rmslon is. 

AU other issuC$ are settled as identified in attached BXHlBIT B for a payment 
ace by the District. 

3. MOPIFICATION OF SCijBDULB FOR COMPUrrION OF WORK. 
Notwithstanding any other provi$ioo oftle Ccmtract. ace slWl complete aU work in strict 
accordance with the new mutwilly. .. agreed upon schedule set forth in &b.ibit A attached hmto 
and by this reference made a pan of the Conttact. Slid BChedule shill ~ an prior 
schedules which Ire m conflict or m~tont therewith. oce understands ad aok'nowledges 
that time is of the essence for completion of the woxt in accordance with the i&Chedule 8et fonh in 
Exhibit A In the evem: ace fails to meet any of the specified completion dates. liquidated 
damages Contract section G-14 mall be applicable in the amount of$S"OOO.OO per calendar 

tor and calendar day that the work desmibed in BxluDit mUeiwnes 1,2, '1, and 
unecnnplettd dcr the date and liquidated 

1 

, I 
! 



6. Suq;,BSSOR AND MSIQNS. AU ~ amd proviliom ottbiJ ~t an 
be himliog upon ad hwre to die benefit orand be ~ by the parties, their ~.d 
_ip&. This ~iI, IOlely for the ~fit o~the patti-~. bereto.IDd.,~ n« cmte righu in III third· '.. .. ,. , . .' . 

. ' ,.Y .. ~ 

1. 'ENDU AQlUmMlKf. apeem.ts~ all prior offers, propoaod 
~, ~~ and a)" otherconvemti()m relating to the subject matter of the 
Ri.tlement. Tnii .~tntis the prw~t and DeiotiatiW.);, the ~ and 
~~'b md it ~l".~to have.~ neith~ individually, but g 

Its: 

PUBLIC UTILITY DISTRICT NO.2 

Its: 

Dated: 

2 



) 

3 

1 
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2. Complete hmaUation ofModulc 2. 3 

3. Complete Module 1 . 

B 

4. COllople:te lnstalbltion of 5'toJ)lc),I 

5 .. COl1ople:te 

7. ofwaU extensioM 

4 

412311001· 

913012007 

10/1112007 
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- CLAIMS ADJUSTMENTS 
February ~t 2001 

Stainless qtes 

Change to type m conerete slot 

AdditioMl surveying due to Point 

. Added water stop gallery, P waD, SOO 

SIS bolted joints ~.tead. of shop weld 

Renlove blocks 

12 

on on 

s 

1 

$ 

$ 

$ 16,000 

$ 10,000 

$ 10.000 

$ IS_0oo 

$ (10,000) 

$ 

$ 

$ 

S 

$ 

$ 

$ 



P .. 91 

FOJANINI LAW OPPICES 

. 1J"'7. 5.:40 

TO: 

COMPANY: 

BY filK.Er-LLJ~S MAll. SENT BY PBt~IX'IOVmfIOJlr.T 

~DUtn" 1IO:b:. 
\II.U ~4f:&_ &t ~ ~'t~CIIIIl Ui:l1" %1 DnAolmlm! J1IIJIJ/a eoDDD'f:uu.. III %$ ~ ('IML~ 
POI. HI xm~ a Il:ft:tn' ~ AlOft. D' rw NU! ~ _ ~ _UD~ •• »f MIa tm 
... ~ UlJIOUDt4 FOa tc.~ ,.. ~ oro 'nil UI"U1liIP ~dIft. !'OV lilY ~ U3mt 

DUi~, con CI miSftDWB !'Us ~f:OW~ xr 'IO~ Dam 1ftaJ: ~eAft .. 3 ~. Ju:uI 
.m".~D.~. 

!'WlIAh CUt.ta CIO,,'S4 .. Uf1 l' 911 ~M til ~ 01. ~Wi 
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. . ~il" brand between a.., Company ~ 
"liod ~C"? ad Public Utility District NQ. :2 qfC:;. County ~._Itd ~, 
coUttd",ly nd'~ to~n •. tbc'~pa.". .' '. '. .... " .. 

IM",I, 
In tho DRiot Contract No, 330 ... 2023 ~ to 

conmucdon of the W_~ futurt Unf~.8ypu1 ~1. . 

• Th.I*t~.i~ by ~s Nl_ent ~ to.NIO.Ive ouwadwa Projeot related 
olaims. ~'W iNla. ft:la%inl to the: ~beduJ, for compldkm oftbe \\Uk ud ~ modify 
the Comnct .optM~", form in thli A~tand tbI.~ ChlapOrda. . 

NOW, THEREFOR!!. in consideration ortho mutual proml_ and covtaamtl hRin it is 
h~reby ~d uroJJo'WI!' '. . . . 

1. ,.' BXl'!£JJT[QNQFCHANOB QRQiU, A~~Md i~ 
'by th~ ~oc are·ChaaJe .Order No~. 2.,.d 3 which have ben mutually ~ to Md which 
shall bo ~cu"d by (jCCand the ~D~nmeoU$iy.wkh .wexe:omion pf:diis . 
Apem~t. ". ... ....... '. '.. .... . '.' . 

. 2. gCCB.§LMS! AND WSI81CIACKNPMIPQMiNT· __ I<IF ... fV 

a ...... '''''· ........ aU $U~d and suppliers does heroby Rt .. the Diaictmd its diRdOlr'3. 

oml~m, lap"'" Gmd .employees oland from M)' and all d~ I.ctiou. 
ClImap's. .tmd an claims. o.mands and Uabilide$ w~cfevery name 

oquity which ace ~ or ever badarleln, &om or reiated in 
""yj!,U&~""= aU Comract Change ~"uht for coMpletion of'tM w~ udle»' 

performance of MY labor or Work or tb~ -'\aPPly or by material I or equipment byGCC 
uy of its .~ or suppliors in conHetion with the PtoJcot up to qd, including through 
the ~ ofdU$~t£XCSP1'INq, Gee ~ aU tlflmriabtl with ~tq 
entitlement to addiiioQlI CODtr.W time and additional Comp!D!!!JM COJ!Opinl the imN of! 

!Ii' perCOfl'DlAce amd eompletion of Slots B and C on a ctmG'W1'ODt bas .. 
II the NICe Paint '$p!C!01' at SelWAY c:leim. 

P.82 

" revised and chaytd concrete finish r~i_ dnswinp conWned in ~sicn 1 S dmwiR!~; and C2 ... 

" aU contract dmwmg ~vlsions igutd sub!equemt to Stvi&:ion 15. 
All othor JJSUO$ Ite settled as identified in attaehed EXHIBIT B for a payment of169,000.061O 

by the Dimict 

District admowled~ and rep"~ntl dun it has 00 1mo'l.v.led'l!e 
or relltlna in by way to lhc CooInUt except: 
.. spill I over pour 81 WlNWpwn Dam 

MODIfICATION Of SCHeDULE POB COMPLBIION Of WORK. 
Notwi~ng an.y other provision of the COIUI:Ic;t, ace awl complete all work in strict 
aQ(:4:)rdimce with the new mutually ~ upon schedule set forth in Exhibit A attIehed heruo 
and rcfetew:e made at of the Contract. Said schedule IIWI su~ aU prlot 

1 

1 



acI,. \Vhioh ... in conflict or mcoMi~ ~Cb. .~ ad .:b.owWa-
that .. is of ...... for completion of the work Q\ ~ with tho .... ukt. mrth in 
EDiJkA4 In the ev_ ~ fli" to meet any of_ ~ comp ... ..., liq~ 
..... per CoDtrMt,se¢~ ,O~l4: Jhlll be appIbblIbl tbe,amouafofS5,OOOJ)O per--
d"y'or,MCh"flWtYCIIlndardlythlt.lbe,WOlt~ m&h1bkA,~ It 2,', 
9. rcmtiu W'1OOft1p~d« tho date ~~iIi. fortH pItti~ ~~ .liquidltal . 
~ in _ • .-rt~SJ5.000.00 pwC&lemludq .... 1 bo.~for"lJId IVery 
caJen4ardaythU,~w.~"i~.m.,~q,ft.A..~n~$,~.unoomp"'''r.tho 
daW,tptoiflect·· '", ',",,' ".," '" ":, ': .'.'. -,:. ',' :'" " . 

:, 4. "l>J§1'8JQTCOVSNAHTS. 
to props paymentS c~~tlY. beins withheld by 
$1.1~'.111.'~ pluJWSST .. ',,: " " .': . , "." ' 

S. HQ ADMISSION OF LIABILITY. It is ~ awl *P*l that the 
$dement ~ iQ thi, qreement II a compromise of ~ claims Mel that ftdther1hc 
~,ofthe 11.1,1.111..63 plus WSST wrr,ntly withheld by the DiIuict" nor cy other 
eownqts by the parde,..1 be construed as In admksion oflfabWty by eiiber pidy, Its 
d~(tm~jI ,ccmm.i~sionCQ •• pq~.$~f$,or:~ployee_.~ .' " "". 

, ' 6.5UCCBSSQR AND AS.$lQm~ AU tonus and provisions oftbi8 .~ an 
be btndinS. upon end ,lnuNIO. tM benefit. of and be enforced by dle partia. their.~ and 
a,siFt- This asreement iJ sol.ly tor .the ~efltortbepariies signatorybe.mtot ad shan DQt 
~ri8btshu~n'tJilid~i'I.. .'.' :' .. ', , ..:'" '. " : ' " '" " ' 

7" BNDU AQ8.BBMENT. This apeemem mperMdes au 1I1In1'llll" nTRn~ ~OPOSed 
agreemen~ ~ndenee and amy other conversation; relatiftl to the 
~ment. This ~ent is product of drafting and negotiation 
coW!$eI, it shall ~ deemed co have drafted by. nbith~ iwU'II'idualhr. 

in 

WHEREQj<·, partics have 8pproved and e~d this as;teetneltll 

l...fL:.l,rz:::,..,..",,,.» CONSTlWCTION COJ~AkNV 

2. 
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Its: 

) 

Ra;idirsg at 

Commission 

3 
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· .. ~ 
/I 

JI 2005 the D~t awtU'ded ~IIU"W 
tonl~~n oftheWanapunl F'lJlUre ~'-VF._J,"_~ 

Comtmclioo Company (heaciaU'lI\c.' 
(bcR)inan.l caned. ~I DIstrict") 

efM parties in.nd this .tt~t ~Mt b;) resolve outstanding [»reject re1at«l 
claims. molvc tUllM relating to the $d)odl.lh for completion of tile work and otborwisc modifY 
the Cont~t as expreJSl)' set foath in this AI*mcnt and tiM! auachod Chlan,e Orders. 

NOW. THBREFORE, In consJdendon oftbe mutual PtQmiscs and covenal,t111ereiJl il is 
hereby .1grecd ~ fpUp~ . :. , . . .", ' .. ", . . '" " ., ",.'. . .. '.. , 

t BXf.&UTIQN OF CHANGB MDERS. Atme~d her«o and incorporated herein 
this referenoo are Change Order Nos. '2 and 3 which have *0 mutually agreed to and which 

be CKCCUt«.i by ace AU't~ con~poraneously wif;ll the execution of lhis 

2. ace lU~l&ASE AND plmICr ACKNQYlUmOMENI. GCe,. on behalf of 
itself and all subcontractors, tinct suppliers dces hereby release the Distriot and its direcLOrs, 
vu .. _ ..... agents mu1 employees of and from any and aU debts. acdo~ causes of action. suits, 
dallUlges Md any .nd .n ciaims. demands and liabiliues wlimsoever of every Mm~ and 
both in law Imd in ~\lity which ace now bat or ~vor had ~ins from or related in any WtfY to 
tho Conttact~ .11 Conu'OOt Chanp Orders, scbeduJe for completion of the work; end/ol 
performance of any Jabor or wod or the supply of any mftterillis or equipanent by ace and/oJ 
any of ies subcontmc1ors or suppliers in connection with tile Project up to and including through 
the dnte of Chi; Agroement; nxCPJI11N 
entitlement 1.0 additi 

, revised and dmnaed con~ finish f'eVlSed drawin@ conmincd ill revision IS dnfflings; 
and 

• all contract drawing Ie-visions issuedsub!Nucnt to Rpvisu:m J S. • 
All other issues Me settled u identified in attached f,xUIBiT B fora payment ofS69,OOO.OO to 
Gee by Ute Dislnct. 

Disfrid IcknowledgcllOO I~ts that it has no knowledge" r any claims apinst Gee 
arising from or remains in any way to the o,ntraet except! 

" CoJ1eret~ spJJJ I overflow related to underwater pour at Wanapum Dam 

3. MQI)JPICATION OF SCHIlQUL£ FOR COMPLirtoN Of WORK. 
NollwithstCl:ndill'Ul any other ptOvi$ion of the Contract, ace shall oompletC' aU work in 6(rict 
accordance new mmually schedule eel forill in Exhibit 
rmd chis ref'orence mndo a part 

", 



schedules which iOCOMiJteRt th.with. Gce IIMnen. Gad acknowledges 
that time fur completion oftbe work in ~ with tho sdJeduJo Jet forth in 
&habit A. In the tvemGce teik to meet any of tile specified completion datos, liquidated 
defUSOB per Cootmcst ~ 0 .. 14 shin be applicable in the amount oI'S5.ooo.00 per calondar 
day for each and eVIl)' ~ day that tho work ducrlbtd in ExI,ibk A, mi~ ill 2. 7. and 
9 remains wcomplotod after the date ipCCified for the particular mi~; Ihd.liquid4lted 
damaps in the amount of$3S .. 000.oo per Cllendar day bU be applicable for ~ and every 
ca.dar day that the work delcribod in Bxhi~it A, lIlil~ S mnai. uncompleted • .-.. the 
date epocJfied. 

4. DISIlYCI COYBNANTS. or bofote February 23. 2001" the District will 
~Ieuo to oce ~ paymems eummtly being withheld by abe District in tho amount of 
Sl.Un.l11.63plUl WSS1·. 

s. NQ ADMISSION Qf LJABILIlY. It is ~ ad ~ thM the 
settlement contaiHd in thi' a~ont is a compromise of disputed cJafms mld that nehiler the 
releue of the $1,1913111.63 plul WSST c ...... tly withheld by tbe Dillrict. nor any oth« 
oovemmta by1ho parties a .. be ~ed • an ldmiWon of liability by eitherpany, its 
directors, offaows. commiuloners, ~, wreties or .pJ.oyees. 

6. SUCCESSOR AND ASsroHS. AU tcmns and provisions of this agreement shall 
be binding upon and in~ to the benefit orand be enforcod by the pmies» their ~ and 
assians. This ~t is solely tor ~ benefit of the parties signatory hereto, and shail not 
oreate rights in amy third parties~ 

1. E.'N'I'lRB 6QRBBM5NT. a~t IU~fi aU prior 
agrc~mc:mts .. correspondence amd Iny other conversations reinting to the subject matter 
settli~t1L This is the product of dratting and negotiation by the their 
CO"d&""a$eJ, and it to have dra..fted by neither LtKtlvidua!ly, a joint effort 
of the parties. 

8. CONTRACT DOCUMBNIS 3»-1023. Except II otherwise specifically 
modified by this Agreement and the at1aChod chanp orders. all terms amd conditions set forth in 
Contract Documents 33()"2023 shall in rull force and 

OBN£RALCONSTRUcnON COMPANY PUBLIC UTILITY DISTRICT NO. :2 
OF GRANT COUNTY. WASHINGTON 

2 
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RELEASE AND SElTLllMENT AOREl!MnNT 
EXHIBIT A - REVISED PROJF.£'f SCHIlDULE 
Interim Final Milestono I Completion Datos 

With Bm~ StopJog Hoist 
February 2, 2001 

Upstream 'abinp: 

1. Complete setting Temporary Stoplogs 

2. Complete instillation ofModwc.2 3 

3. Complete Module I 

B 

4. Complete !ns{t:lIIaUon Of'StolO!02 

5. ComDlete 

6. KettlOve 

7. Complete instaUation 

8. Complete removal 
Backfill 

and 

3 

Required 
Completion Date 

312312007 lit SSkJday 

412312001 '" $Sklda 

913012001 

1011112001 



EJblibitB 

.I'\.I;'L":::.r1..'::».a.:. AND SB'l1UMBNT AORUUMBNT 
B - CLAIMS ADJUS1M'RNTS 

Modify 

Stainl_ steel angles 

Change tolype ill conaetc in B slot 

Additional surveying due to Point 

2007 

Added water gallery. F wall, 500 level future unit 

bolted joints instead 

and 

on on 

on end waH 

Credit back llA 

4 

7 

s 
$ 10.000 

$ 16.000 

$ 10.000 

$ 10,1000 

$ is.OOO 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 69,000 
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WITNBSSBTH: 

WHBRBAS, prior OD December 5, 200S Solway o.n.tnd into a Material 
(Xm,ltrICl ("Contract, relative to the dNiliD,& fabrication and painting, ad delivery of Plow 
Pairinp Module 14 pursuant to projechjmwinss~ spcoifications md related contmct documents 
for the ccmstruetion oCtile Wmapum Fu.ture Unit Fish BypUt at WanapumDam ("Projectj for 
Graut County Public Utility District C·POO'·). as own«; 

WHEREAS; disputes have arisen with respect to the inspection requiremmts for the 
contract, md Selway submitted a claim to ace on or about November 8. 2006. seeking I change 
order in the princlpalmnountofNiDety Thousand Two.hUDdred Dollm ($90~OO) for aUepd 
additional inspection directed by POO; and 

WHBR.EA8, the parties by this Agreement wish to and in fact have resolved those 
disPutes and aU disputesariliDS out of or related to the CO!lfl'a(~ 

1. 

2. Within (14) calondardays date 
Schltr'8Y ~be total sum of Sixty .. seven ThoUlaDd Dollm ($61.000) 

danmds, and ~ of action andlor suit arising out 
~1·~ 1",,, cheek payable Solway and its COUDSCl of record 

3. For good and valuable comideratiOD; mclud1na the payment referred to 
paragraph 2J supra. Selway and ~ forthemJelvesf theit' officers" directom .. sbareholderl, 
emplayees$ representatives. agents, attorneys. emetics (including but .Dot limited to Travelers 
Cuaalty and Surety Company of America), IUcce&Som and UIips, herewith mcue. 
~erate, ~t and discharge the other of and ftom ~y I!ld ~ c~, PUt. present and !bture. 
mamg out of said CoD.tmet and Project, BXCBPTJNQ only unexpired contract wammties. ace 
is unaware afmy wunmty isma. 

4. oonuection herewith, for valuable ccmsidcntio~ Selwaya.uips md. lOtI over 
unto ace of its right; title and interest in and to said inspection claim for accts pursuit 
thereof in its own right against PUD" In comection therewith, Selway with Gee 

punuit of said inspection claim against PUD. 

8 



to .. 
s. The pard. wiD IDOl. 

tams and sphit of tis ~ .. m, 

By. __________________ __ 
Its: ______ _ 

1 9 
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ADI:)encllX NN 
63 of 

Kala A Guttl~on 
Wednesday. May 
ftM .. Mmfordt; 'Dave.Beaudoln' 

Subject: General ConsUWlnlpum Dam (Selway); ........ "'V.V.1iroV 

Attachment.: Morb'd Beaudoin.OO2.pdf; Pennerlebr .. 06-21...o7.pdf& 88NMy..(,2GC senleme~nt 
AgrMment~ .. os..os..o1.pdf; Pennw.0056be.pdf 

AttalChId II May 2001tetier. with erQ",U"5I. 

John Spencer Stewart PC 
Stewart Sokol &. Gray UC 
2300 SW Am Avenue, Suite 200 
Portland, OR 97'201~7 
Telephone: 503-221-D699. Exl230 
Fax: 5Q3...41g..()281 (Direct); Firm Fax: 503-227-6028 
E-man=_.cgm 
Web: ~.lDHg.com 

NOnCE; This e-mail 1raMmi18km and any attachments may contain Information which is protscted by the 
attomey<:lient privilege. If you are not the intended recipient. you ere hereby notified that any dlsclosUf'&, or 
taking of Iny action In reliance on the contents. Is strictiy prohibited. have this transmission .n 

contact us. immediately at 503-221..0699. dMtroy any and deiete it from your COfllPuter 
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13 

14 I 
15 I 
16 

17 
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~.9 

20 

21 

22 

23 

24 

25 

June 

IN THE .;.U."'-.I .. V'&'"I. COORT OF THE OF WASHINGTON 
IN AND COUNTY OF GRANT . 

,VB.. No. 

PUBLIC O'I'I,LITY DISTRICT 'NO.2' 
OF GRANT COUNTY, WASHINGTON, a 
washington municipal corporation, 

Defendant, 

PUBLIC UTILITY DISTRICT NO. 2 
OF GRANT CQUNTY\.- a Washington 
municipal 

vs. 

GENERAL CONSTRUCTION COMPANY, a 
Delaware TRAVELERS 
CASUALTY & SURETY COMPANY; and 
TRAVELERS CASUALTY & SURETY 
COMPANY, BOND NUMBER 
4 

Defendants. 

THOM;PSON 

+5, 2010 

I 

'. 

EXHIBIT , ---_ ........... 
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4.'UJ'II 

('" 
126 

:I. 3. 31 

2 A. 

:; 

4 I was unclear of those document that you 

5 that read 't 

6 The I was for sure 

7 have a 

8 you to 

9 is you' 36 ? 

10 A. Yes" 

11 can I assume 

12 you read 36 on or the date you 

13 ? 

14 A. Yes" 

Q. I mean, Mr. the fact is that all 

16 the 2006 when 
" 

, 
17 and involved as you 

18 

19 A. Yes. 

20 date General was 

21 concurrent slot 

22 work" Correct? 

23 A. Yes. 

24 Q. At time you 36 

25 until that I to 



( 

June :lOW 

127 

1- have been the 3rd or of 

2 ever a 

3 was to be used than that set in 

4 the contract? 

5 A. I did not .. 

6 Q. Do you know if anyone at POD FERC'? 

7 A. I do not know. 

8 Q. I spent a days in a 

9 dusty rambler house looking at records 

10 and I not· found Are you aware of 

11 document, I letter, that would 

12 that anyone at PUD ever told FERC? 

13 MR. SONN: ect to to the 

14 extent 

15 Let me Are aware 

of any document where PUD advised FERC 
r 

17 that the contractor to a different 

18 scheme or than set forth in 

19 the contract? 
I • 

20 A. could be more clear? 

21 Yes. The contract stated that there was 

22 one was called in the 

23 contract but you recall this we talked 

24 1 said the contractor 

25 use or he use a 

, -
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June 2010 

171 

1 A. I don't 

2 MR. SONN: Counsel, 

You said you 
., 

20 the second time .. Just to out. 

5 of you 

6 write in 

7 connection the of B, c. 

~Is that right? .. ........ • 4 

9 A. Probably .. 

lO Q. What I'm trying to at, maybe ask 

11 it a more Between 7, 

12 20, 2005 aJ;e aware 

13 And I asked that because it would 

14 as the of you were 

~ve to with this 7 

16 That's the way I look at it you have meant 

17 else. 

18 I don't recall ,any other 

19 So as as you know I'm sorry. 

20 So as you know as of at December 20, 

you wanted to sure the contractor was 

22 the of 7, 

.23 Correct? 

24 )L. Yes .. 

25 Q. And it was that sequence was then 



June 2010 

( ... 
180 

l' A. No. 

2 

3 

4 77 Is 

.I 5 

6 

7 

a A. Yes._ 

9 Q. What were 

10 A. Concrete placement sequence in slot B. 

11 Q.' Was Was changed, correct? 
II 

12 A. Yes .. 

~ 
'I 

13 Q .. •. And was as a of dam 

14 was it not? 
n 

15 Yes ~ . 

16 ' Q. I don't find one.word in this 

17 to FERC about any of that, do 

18 No .. 

19 Q. you not the FERC 

20 

21 I don't .. 
'. 

22 Were you told not to tell them? 

23 A. No. 

24 Q. just not tell them on own? 

25 A. 'No. 



June 2010 

. '.;' 
195 

1 No. 

2 Q. Mr. Moore was there .. 

.3 . ~ ... Yes . 

4: Q. So as a 

5 1 

6' A. Yes. 

1 Q. Do who had 

8 A. No. 

g Q •. Was you? 

10 A" No. 

11 Q. Was 

12 A. No. 

13 Was 

14 A .. I don t know. 

15 Q. can to in this 

16 to Mr .. Moore strike that. I-n 

17 to Mr. Mr. Moore did not disclose to FERC the 

18 fact that the dam moved in 6 

19 and that that had in a 

20 concrete schedule? 

21 MR .. SONN: to 

22 facts not in evidence. 

23 Well, excuse me .. On the facts in 

24 ? 

I ( 
A. Yes. 



("-

1 

2 a 

3 A .. 

4 Q. 

5 Do 

6 A. 

7 Q. 

8 have 

9 

10 Q. 

11 your 

12 

13 about the 

i 14 the 
I 

15 

I 16 I 
\ 17 I 
I, 
I 
I 18 -t I 
I 

I 19 have 
! 

20 A. 

21 Q. 

22 A. 

23 O. 

24 

2S of 

June 20 H) 

196 

was as 

Yes. 

Why were not in letter to 

I do not 

If had this letter would you 

those facts to FERC? 

I don't know. 

Well, youire talking you're 

a 

Commission 

of this dam and the 

anchors .. And 

you·d had a 

that you 

on .. 

would 

to 

No. 

You don't 

No .. 

In any Mr. Moore 

your boss, says that he's 

I and 

to 

you 

the 

of 

nine 

was 

you 

Mr. 

-three 

and a 
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1 

2 

:3 

4 

5 

6 

7 

{3 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22' 

23 

24 

Thompson June 2010 

230 

" A,,. Some was ~ssu.ea.· 

Was your was 

to of terms of the 

A. No. 

Q .. I'm to show what we've marked as 

54 .. is Dana 

MR .. LARKIN: 

MR .. ~TEWART: You·re 

Excuse me. 

(Whereupon the Declaration of Dana Jeske 

was . ) 
" Q •. 

which 

before? 

17, Have 

of Dana Jeske 

seen 

Yes . .... 

Q. 6 

order 2, 3, 4, and 5 

U And then he lists what was 

order 2 and "so forth. Do you see that? 

. A. I do. 

marked Exhibit 56 for . ) 
No. 56 is General's third 

and 

of 

8of15 



(' 
1 

2 

3 

4 

5 

6 

7 

13 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

22 

23 

24 

25 

And I want t~ draw 

to page 7 

number 2 

11 of the 

2 says 

"In 

Dana 

that 

notice of each 

And I 

order 2 

"With to 

provide 

to each change order no. 2 

of 

the 

.see that? 

then -- do you 

A. I do. 

the POD's Answers to 

were 57 for 

. ) 
Q. you've been was and 

marked as 

thereto .. And you these on 27. 

correct? "Is that 

A. Yes .. 

Q. Now when you when you 

those under oath you take a look at 

2, 3, 4, and 5 to was 

those documents? 

JUM 2010 

231 



1 

2 THE of 

3 number 6 of 

4 The time is 4:48:56. We are off the 

5 the were recessed 

7 

a 

9 

4:51 p .. m.) 

THE 

marks the 

of 

10 6 seconds. 

on 

of number 7 in the 

Thompson .. 'time 

11 Was there a reason why you 

12 answers rather than Mr .. Jeske? 

1·3 A. I Mr. was not 

Here 

4:51 

these 

15 So if you look at the settlement 

16 the two 

17 pages you·ll see a of 

18 that $69,000. Do you see that? 

A. I do. 

20 .Q. And then if you look at the next page 

21 you'll see you' J:1' 2, 

22 most 

23 million contract increase for 

24- Do you see 

25 A. Yes. 
I 

June 20Hl 

I 

II· 



1 

:2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

-16 

17 

18 

19 

20 

.21 

22 . 

23 

24 

25 

So 

2 and 3 and the 

a number 

of 

number 15 of 

the contract 

at 

as Exhibit B this $29 contract 

contract 

contract 

is 20. 

these 

could 

Q. 

Q. 

ections 

by more than 20 

was million. And the new 

over 

in contract 

Yes.-

NOw, let's look at 

·s • Mr. 

. Now, your 

would you say that 

a 

I asked a 

said there was 

to all 

answer was, to extent I 

it--

MR. are 

MR. STEWART: I'm on 

Your answer at page 3 was a 

the at 

57. 

on, 

of 

14. 

June 2010 
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1 " 

2 to a claim under GC-

so the 2 'i.e., 

information based on taken from GC-IO or 

5 on 

6 of the event or occurrence rise 

7 date on,which Gee'first 

'S is neither or to 

9 or to to the 

1G information. 

11 ,MR. BONN: 

12 Q. And it says of 

13 the include Dana Jeske, 

14 rv Are there? J 

15 A. Yes. H 

16 Q. So it your --

of these these 

18 an:'1ounts that were paid in 
II' 

19 noticed to ? 

20 MR .. SONN: to It's a 

21 

Q. can answer that 

23 A. No .. 

24 Q. I'm 

25 A. No .. 
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1 

2 

:3 '0 .. Then 

4 A. Some of 

5 to Gee. 
'6 So if 

7 was a then the was not 

8 required, is that what youtre saying? 

9 Yes. 
... .. 

10 Okay .. NOw, I onE! last 

11 I want you to at 

1.2 response. In my as I 

13 asked excuse me, to me of 

14 these notices. for 

15 was "Please -" documents referred . II 
Q.J..L 

16 or or 

17 to each of ·s 

18 n Do you see that? 

19 A . No. 

.20 Q. Itls 5~ page 10. do 

.. 21 see 

.22 A. I do .. 

23 Q. a at 57. 

24 above on page 4. In to my 

25 that you all these 



1 

.2 

3 

4 

5 

6 

. 7 

S 

9 

10 

11 

12 

13 

14 

15 

16 

.17 

18 

19 

20 

21 

22 

23 

24 

: f 25 

Thompson June 15,2010 

236 

that Mr .. ·· Jes talked your answer has 

u Do you see 

A. I do. 

Q. this to me,. Mr. 

I was just' 

to 

·MR .. SONN: to t1)e 

A. I don't know. 

Q. Well, why did you answer 

to the 

A. Because we had 

documents that we felt 

Q .. SO you 

to make sure I 

You that PUD 

Gee's notice letters? 

A .. I 

Q .. All So n}Y' 

are the items that 'are in 

A. No. 

Thompson .. Do you 

it 

I 

as 

that way as 

'? 

want 

all of 

to your 

to' you 

2 and 3 

Appendix 00 
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1 How 54, This 

2 list of about a dozen 

Gee ,000 were ? 

A .. N.c. 

5 .Q .. were weren't 

6 A. .Yes. 

7 (Whereupon of 

8 James Durnford Exhibit for identification.) 

9 Q. 58 a supplemental 

10 of James Durnford that was previous.ly. It is . 
11 dated November 4, Have seen this 

12 

,,13 A. Yes 

14 Mr. -- I'm 

15 RFI I want to go 

16 to 4 And' 

11 me ask you Were 

18 you in connection the of 

19 order 27 

20 A .. No. 

21 Were with the 

the of 

23 A .. No .. 

24 Q" Were you about 2 
4 

25 3 course of the work? 

Appendix 
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CERTIFICATE OF FILING AND SERVICE 

The undersigned certifies under penalty of perjury under the laws 

of the State of Washington that on the 16th day of July, 2015, I filed by 

Federal Express to the Clerk of the Court at the address below the 

SECOND AMENDED BRIEF OF REPONDENT/CROSS-

APPELLANT and I caused a true and correct copy of the same to be 

delivered to counsel in the manner indicated below: 

Clerk of the Court 
Washington Court of Appeals, Division III 
500 N. Cedar st. 
Spokane, W A 99201 

David E. Sonn, WSBA #07216 
H. Lee Lewis, WSBA #46478 
Jeffers Danielson Sonn & Aylward, P.S. 
2600 Chester Kimm Rd. 
Wenatchee, WLA 98801 
Attorneys for Defendantl AppellantlCross
Respondent Public Utility District No.2 of 
Grant County 

by Federal Express addressed to the attorney as shown 
above, the last-known office address of the attorney on 
the date set forth below. 

DATED this 16th day of July, 2015 in Portland, Oregon. 

Tyler 1. orti, WSBA #40341 
tstorti@lawssl.com 
Attorneys .for Respondent General 
Construction Company 
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