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Pursuant to the Court’s November 16, 2015 letter to
counsel, Respondents East Adams Rural Hospital District No. 2
and Alan D. Noble, PA-C, submit the following supplemental brief
on the application of the Washington State Supreme Court’s
opinion in Keck v. Collins,  Wn2d ___ |, 357 P.2d 1080
(September 2015).

First, and fundamentally, Keck did not overrule Guile v.
Ballard Community Hospital, 17 Wn. App. 18, 851 P.2d 689
(1993) or Davies v. Holy Family Hospital, 114 Wn. App. 483, 193
P.3d 283 (2008). Those cases stand for the proposition that, in a
medical negligence case, when a defendant moves for summary
judgment, the burden shifts, and where the plaintiff files a medical
expert affidavit or declaration opposing summary judgment, the
affidavit or declaration must set forth specific facts supporting the
expert’s opinions, not conclusory statements without adequate
factual support. Guile, supra. at 25.

In Keck, the court held that, in a medical negligence case,

the testimony of a plaintiff’s expert in a declaration or affidavit is



sufficient to defeat a motion for summary judgment if the
testimony would be sufficient to support a verdict in favor of the
plaintiff at trial. 357 P.3d at 1086.' But that does not mean an
expert declaration on opposition to a motion for summary
judgment can be speculative or conclusory. Indeed, expert
testimony that is speculative and conclusory is not enough to
sustain a verdict in favor of the plaintift. See, e.g., O’Donoghue v.
Riggs, 73 Wn.2d 814, 440 P.2d 823 (1968). In short, whether
analyzed under the rubric of materiality, as in Keck, or the
requirement that expert declarations/affidavits not be speculative

or conclusory, as in Guile, the standard of proof is the same.

1 In Keck, the court held that the plaintiff’s expert’s testimony was
sufficient to raise a material issue of fact on whether the defendant
breached the standard of care because the expert testified the
surgeons performed “multiple operations without really addressing
the problem of non-union and infection within the standard of
care” and that, with regard to defendants’ referrals of the patient to
a general dentist for follow-up care, that “did not meet the standard
of care as the general dentist would not have sufficient training or
knowledge to deal with Ms. Keck’s non-union and the developing
infection/osteomyelitis.” 357 P.3d at 1083.



In the instant case, plaintiff’s expert, Dr. Graboff, stated in
his declaration that Mr. Noble’s reduction attempts caused
additional fracturing of Ms. Sweeney’s shoulder. However, he
provided absolutely no explanation of how the maneuvers
employed by Mr. Noble caused the alleged additional fracturing.
And he made no effort to address Dr. Nania’s testimony that the
standard maneuvers employed by Mr. Noble simply do not
produce enough torque or force to fracture bone. And plaintiff’s
physician assistant expert, Mr. Nicholson, simply made the
conclusory statement that Mr. Noble’s failure to comply with the
standard of care proximately caused an injury to Ms. Sweeney’s
shoulder. Because these opinions on causation were conclusory
and unsupported by sufficient facts, and did not address how the
alleged increased fracturing occurred, they were not sufficient to
support a verdict in favor of the plaintiff on causation.
Accordingly, the trial court properly found this testimony

insufficient to defeat summary judgment.



Based on the foregoing, and the argument an authorities set
forth in their initial brief, Respondents East Adams Rural Hospital
District No. 2 and Alan D. Noble, PA-C, respectfully request that
summary judgment in their favor be affirmed.
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